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(M.a) *LEAGUE and TRUCE d= 

| The dif 

Lr. IT 7s a breach of a truce for one realm 20 baniſh the commo- fore * 
I dities of the other realm, there being a truce between league and 


that a truce 


is a ceſſation from war for a certain time, but a league is an abſolute ſtriking of peace. 4 Inſt. 1 56. 
. A truce is an agreement, whereby, though the war continues, yet all hoſtilities do for a while 
ceaſe ; for between war and peace there is no medium. It is but a bare ſuſpenſion of the acts of war. 
1 Molloy, 138. Cap. 9. ſ. 1. | 

+ A league may be broken by levying of war, or by ambaſſador or herald. 4 Inſt. 152. cap. 26. 
And ſays, that Brian held opinion in 19 E. 4+ 6. b. That if all the ſubjefs of England wouid makes 
war with a king in league with the king of England, without Lis ant, that ſuch a war is no breach 
of the league. And in the Dux E of NorxFroLk's CASE, Hill. 14 Eliz. the queſtion was, whether 
the Loxzpd HERISE, and other ſubjects of the king of Scots, that without his affent had waſte4 
and burnt divers towns in England, and proclaimed enemies, were enemies in law, within the 
ſtatute of 25 E. 3. the league being between the king and the Scots; and reſolved that they were ene- 
mies. 4 Inſt. 152. cap. 26. 

Paſch. 36 Elie. HENRY vs WAIT and other Frenchmen imported divers manu factures, as cloth of 
tiſſue, cawles, points, &c. Whereupem TouLIxsON and other good merchants of London, exhibited di- 
vers informations upon the flatute 19 H. 7. which prohibits the fame ; cf whom the Frenchmen comp/ained 
at the council table. And it was reſolved by the Lord Treaſurer Burleigh and the whole council, that 
it was no breach of the league between this kingdom and France; for that in the articles of the league 
the laws of either kingd:m are excepted; and therefore if Tomlinſon the ſubject being a French mer. 
chant, ſhould trade into France, he muſt obſerve the laws and cuſtoms of France. 4 Inſt. 153, 154. 


[2. 27 H. 6. cap. 1. 28 H. 6. cap. 1. 4 E. 4. cap. 5. between 
the duke of Burgundy, and the king of England. ] | | 

[3- 1 Eliz. cap. 13. recites, that where by divers ſtatutes be- 
fore it had been enacted, that no ſubjects of the king of England 
ſhould export or import any merchandizes but in ſhips 4 the king's 
ſubjeFs, c. Since the making of which ſtatute other foreign 
princes finding themſelves aggrieved with the faid ſeveral acts, 
as thinking that the ſame were, made to the hurt and prejudice 
of their country and navy, have made like penal laws againit 
ſuch as ſhould ſhip out of their countries in any other veſſels than 
of their ſeveral countries and dominions; by reaſon wherecf, 
there hath not only grown great diſpleaſure betwixt the foreign 

inces and the kings of this realm, but aiſo the merchants have 
ſore grieved ; for remedy thereof be it enacted, that the act 
of 5 R. 2. cap. 3. and 4 H. 7. cap. ſhall be void, &c.] 

- [4+ Rot. Parl. 8 H. 5. N. 5. Where before accord was made 

between the kings of England and Flanders, that no woos but of 
England ſhould be fold in Flanders, and that no cloths of England 
ſhould be fold in Flanders, upon pain of forfeiture of them, which 
ordinance of cloths holds yet in Flanders, and yet there are 
brought the wools of Scotland, Arragon and Catalonia, and 
Spain, the commons pray remedy. Anſwer, It ſhall be ſearched 
in the treaſury of the king, and in other places, if any ſuch al- 
liance can be found. 


Vox. XVII. B | Ls. Rot. 
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C5. Rot. Parl. 9 H. 5. N. 5. Pray the commons, that where 


very great plenty of 4weals of 1 Catalonia, and Spain is 
3 into Flanders, and there 3 more cuſtomably than 

:fnal, by which the price of Englith wools is lowered ; pleaſe the 
king to make ſuch treaty and requeſt to the Duke of Burgundy, 
that the ſaid wools, &c. be not there worked, or otherwiſe that 
the cloths made in England may be ſold in Flanders as they are 
in Brabant, Holland, and other countries adjaccut. Antwer, 
That he will ſpeak that the cloths of England may be fold 

E 8-1. - there.] 


By this ta 16. 2 H. 5. cap. 6. The breach of truce and leagues made trea- 
bar, (poi fon. 29 H. 6. cap 2. enlarged. 


ing, breaking of truces, and ſaſe conducts, by any of the king's liege people and ſubjects within Fng- 


land, Ireland, and Wales, or upon the main fea, was atjudged and determine to be high treaſon. 
But this branch concerning high treaſon is repealed by ſtatute 20 H. 6. 11. But by the laid act of 


2 H, 5. for the better obi-rvation of tr.ces and ſafe- conducts, a corferwater induciarum, & ſalvorum 
regis conductum, was rid and appointed in every port of the fea by letters patents. His othce was 
to inquire of all oft-rces done againſt the King's truces and fate conduits upon the main ſea out of 
the counties ahd out of the liberties of the cinque ports, as admirals of cuſtom were wont. 4 Int. 1 52. 
C48 · 26. N 


. By force of the ſtatute 27 E. 3. Statute-fapley cap. 13. 
Ga # neeller alone without any juſtice, has power to relieve 
merchants who are robbed upon the ſea. 2 R. 3. 2. Per all the 
juſtices. } | 
[8. Speedy remed; given io flrangers upin the violation of truce 
and fafe-conduft. 31 H. 6. cab. 4. 14 E. 4. cap. 4 Where 
it is ſaid that offences againit the amities and leagues, &c. are 
to the great ſlander of the king, and the univerfai damage of all 
the realm, &c. J 
S. P. Arg. 2 9. All leagues or ſafe- conducts ought to be of record, viz. in- 
Sow. 369. rolled in Chancery, to the end the ſubject may know wo are in 
amity with the king, and who not. 4 Inſt. 152. e 
10. In all treaties, the power of the one party and the other ought 
to be egual, 4 Init. 152. 


. iy are Hur kinds of leagues, viz. Iſt, Fœdus pacis. And 


a Chriſtian prince may have this with an infidel. 2dly, Fœdus 
congratulationis five confolationis, which may likewiſe be with an 
inhdel. gdly, Feedus commutationts mercium five commerci: ; and 


this may likewiſe be with an inſidel. gthly, Fœdus mutui auxilii: 


but this cannot be with an infidel or idolater. And as concern- 
ing theſe four leagues, the laws of England are grounded upon 
the laws of God. 4 Inſt. 155. 


12. A league made between two kings without naming of ſucceſſors, | 
docs not extend to ſucceſſors, though by our law rex non inter- 


mcritur. 4 Inſt. 156. (d) cites 9 E. 4. 2. a. 
S. C. Keb. 22 G who 2 with merchandizes from the Brazils, did not pay 
$14+ % 54. cufiom there, but promiſed to touch at Liſbon and to pay it there, 


ſays, I hat 
_ the Which he did not do, but came here into £nziand, and offered to [ell 


ambaſlzdor's the merchand;ze ; vi rhereupon the Portugal ame Fader here complained 
8 to the king's counſel, who for this and his refuling {till to pay the 
te ſabmit- cuſtom, committed him. Upon a motion to bail kim, the king's 


re4 10 piy 4% (ounſel oppoſed it, becauſe it would ſeem as a countcaancing 
*s: 33 «Is hun 


Prerogative of the King, 2 


him in his obſtinacy againſt the king of Portugal, which ::7ht nou refuſed, 
eccaſion a breach between the two crowns. But the Court thought and the am- 
22 0 8 baſſador have 
he ſhould be bailed, and that if they could prove any ſuch matter ing gone 
againſt him, they might indie? him for it ; but upon praying to in- without i- 
ſpect the return before it be filed; he was remanded. Sid. 143. denn in 


e 5 : : the admi- 
pl. 23. Paſch. 15 Car. 2. The King v. Indicalmois. ralty, the 


king's coun- 
ſe] conceived it a matter of ate, and the king would fend him into Portugal; and that the Court 
would not let him go {| bail him] without ſuificient ſecurity to anſwer information in the king's court 
for cheating the king, in regard the king of Portugal interds to repriſe and default it gut of the gueen's 
portions Adjornatur. The King v. Judaicum Mayes, 


14. Though there be 22 67ual aar, yet / there be nc league, they 
may take up arms and fight one another, for they are in ſtatu 
belli. Arg. 2 Show. 369. in caſe of Eaſt-India Company v. 
Sands. | 

15. If a league be beten, let the ſubje7's right be what it will, 
it ic gone; for on breach of the league they become as enemies. 
Arg. 2 Show. 370. 

16. The law veſts the ole power of making leagues in the king 
alone. Arg. 2 Show. 369. | 

17. In all leagues the municipal laws of each realm are excepted. [3] 
Arg. 2 Show. 369. | 


For more of League and Truce, ſee 1 Molloy, cap. 7, 8, 9. 


(N. a) Letters of Margue and Reprizal. 


— \cumcy 
Fol. 175. bie, 


DLT. IN the Regiſter, fol. 129. there is a vrit to the earl of Han- See Admi- 
ders to do right to J. and upon default of right, a writ for an. I 

arreſt here of the goods and body of him who did the wrong, by taking I 

or ſpoiling of the goods of the Engliſh. F. N. 114. b.] 

[2. 1 BE. 1. Rot. Fin. Memb. 6. Rex ballivit ſuis nowi caſire 
ſuper T. Salut, &c. Becauſe the burgeſſes of the ſaid vill have 
received great damage in Flanders, and becauſe he would do 
juſtice he commands them quad bona & mercimonia 11/anders de ces 
teris in Portu Ville veſtre predite inventa arrefiert faciatis ita quod, 
the burgeſſes thall have the third part of the ſaid goods for their 
damage, and the other two parts they thall keep donec aliud a nobis 
receperit in mandat.] 

[3. 28 L. 1. Rot. Pat. M. 13. Bernardus Civis Baion. depræ- If any per- 
dat. de bonis ad valent. Joool. in Portugal habuit licenc, per dogs 
Jo. de Britania lieutenant de Aquitaine quod ipſe gents de regno wounded, or 
Portugal, & eorum bona ubicunque infra dytrict. noſtrum conti- aus ways 
gerit ſecundum legem mercatoriam marcare retinere & appropriare hae 
poſſit quoſque eidem reſtitutio facta fucrit; which letters of manner, in 

2rque the king confirmed.) the territo- 


: FD EIS. ries or places 
of any king or potentate, to whom letters of reque# are tranſmitted, and no ſatis faction ſhall be made 


to the perion injured, there is no compulſton to refort to the ordinary proſecution, but letters of repriſal 

ſhall be iſſued. But where misfortunes happen to perſons or their goods, retiditg in a foreign country 

in time of war, 1e; rifais are not to be granted ; in this caſe they muſt be contented to fic down under 
B 2 


the 
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the loſs, for they are at their liberty to relinquith the place on the approach of the enemy, when they 
foreice the country is ſubjeQ to Ipoil and devaſtation ; and it they continue, they muſt partake of the 
common caiamity., Gen. Treat. of Trade, 213, 214. Ep 


[4. 17 E. 1. Rot. Fin. Memb. 3. De bonis & mercimoniis civium 
burd. arręflandis cb tranſgreſtonis regi factas, Sc.] 

[5. 22 E. 1. Rot. Fin. Memb. 3. De bonis mercatorum de reg ns 
& poleſlate regis Francie in Hibern. invent. arreſlund. & vendend. 
for cauſe of the war, &c.] 

See pl. ics [G. 29 E. 1. Rot. Fin. Memb. 12. Arreſt of goods of mer- 
chants de Provence, ir having flayed in Lenden ultra 40 dies contra 
libertates, c.] 

[7. 33 E. 3. Rot. Fin. Memb. 8. De bonis mercatorum, &c. ar- 
reſtandis, &fc.] 

8. 14 E. 2. lib. Parl. 91. Some ſhips of Calais arreſted here for 
robbery done to the Engliſh, and delivered upon the letter of the 
king of France to have 1t reſpited ; and upon petition to the king 
by the Engliſh merchants, it is anſwered, That the letters ſhalt 
be ſeen, and the anſwer of the king to them; and if the time of 
reſpite be paſſed, then let the Chancellor do to the merchants that 
which reaſon and law will.] | | 

[9. Rot. Pat. 27 E. 1. Memb. 5. Licence to P. of Spain to 
come into England with merchandizes, &, Nolentes quod oc- 
caſione cujuſdam arreſte, quod vocatur e marque, quod nuper 
fieri conceſſimus pro hominibus ducatus noſtri Aquitaine occa- 
lionetur. ] | 

ES 1 [10. 27 E. 3. cap. 17. ſtat. 2. Provided always that if our 
liege people, merchants or other, be indamaged by any lords of ſivange 
lands, or their ſubjects, and the ſaid lords, { duly required, ) fail of 
right to our faid ſubjects, we. ſhall have the law of marque and of 
taking them again, as hath been uſed in times paſt, without fraud 
or deceit; and #f debate ariſe between us and other lords, &c. the 
pecple and merchants of ſuch lords ſhall not be preſently ſubdued, 

® See pl. 6. but ſhall have 40 days after proclamation, or more, if need be, 72 

depart the land, as appears by the ſtatute more largely.) 

Letters of (ti. 4 H. 5. cap. 7. If the ſubjects of another king do con- 
22 trary to the tenor of the truce made to any ſubject of England, 
| 7 An the keeper of the privy ſeal [ſhall] make to the party grieved letters of 
— — req under the privy ſeal in a due form ; and if after ſuch requeſt 
+ * 176. . the party required do not make f within a convenient time due 
24: re/ritutron and ſatisfaftion ts the party grieved, then the Chancellor 
ee ſpall grant letters / margue to him * due form. And if any 
ex e king's be ſo grieved by thoſe of Scotland, the wardens of the eaſt and 
7 Erg/ard, welt marches ſhall have power to make letters of requeſt to him 
. - = who does the wrong, or to the wardens of the marches, or con- 
gative:, nor feryator of the truce of Scotland, if he can well do it; or other- 
2 _ = wiſe to make proclamation in open places upon the marches, that the 
GE in Wrong-doer ſhall make reſtitution to the party grieved; and if 
the icaſt di- they do not do it in a convenient time, the party grieved ſhall 


miniſhed b : , 

oe Y have letters of marque in due form, &c.] 

temaincd gt common law. Cen. Treatiſe of Trade, &c. 212. And this ſtatute docs in 758. 
| | u 


5 


9 


. 
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fret reſtrain the king's prerogative and authority which he had at the common law, in judging the con- 
veniency and time when to be executed. Molloy, 30. cap. 2+ ſ. 9. | 


[12. Rot. Parl. 2 II. 5. 1 Part. N. 34. Letters of marque, * Ori. is 
againſt the merchants of * Jeane confirmed, and how the prizes LY 


brought in ſhall be ordered. ] Abr. of 
| | Cotton's Records, 541, 542. No. 34. 


(13. Rot. Parl. 3 H. 5. 1 Part. N. 27. An impoſition put upon Pronne's 
cloths by the city of Baion; and for this prays remedy by repriſal * — 
here to the double upon theirs, {to be] taken here, if they do not No.27. The 
reform it. But it is not enacted. Vide accordingly 3 H. 5. 2. — 

; | * that the 
Part of the laſt petition.] o 
Bayon ſhall be driven to ſhew the cauſes, whereupon redreſs ſhall be made. 


[14- A merchant of England ſhall not have any writ of repriſal 
for debt due to him by merchant ſtranger upon contract made beyand 
ſea, if the merchant ſtranger comes into England, or his goods. 
F. N. B. 114. b. tamen quere.] | 
[15. 10 H. 6. cap. 3. It was complained that the goods of Expired. 
divers of the ſubjects of England were taken by the king of Den- 
mark and his lieges, being in amity of the king, whereof they 
have not any remedy of the ſaid king nor any other, inaſmuch 
as none of them come to England, or have nothing there; and 
therefore it is enacted that the keeper of the privy ſeal for the time 
being, ſhall have power to make to the party grieved, /etters of re- 
gueſt under the privy ſeal, without any other purſuit to be made 
to any for reſtitution to be had of the goods ſo taken and to be 
taken; and if reflitution be not made by ſuch letters, the king, by 
the advice of his council, Hall provide to the party grieved his 
covenable remedy according as the caſe requireth.) 
[16. 20 H. 6. cap. 3. A kind of reprifal in Wales.) Expired. 
17. In the proſecution of letters of marque and repriſal, there muſt þ 5 $4 
be, /, The oath of the party injured, or other ſufficient prog touch- then Pg. 
ing the pretended injury, and of the certain loſs and damage prince of 
thereby ſuſtained. 2dly, A prof of the due proſecution for the 96- ——_— 
taining of fatisfafion in a legal way. Jdly, A delaying or denial of 4 
Juſtice. ꝗthiy, A complaint to his own prince or ſtate. 5e, Re- fame are 
guiſition of jultice by him or them, made to the ſupreme head or ſlate, — 
where juftice in the ordinary courſe was denied. Gthly, Perfiſlency the d — 
{till in the denial of juſtice. All which being done, letters of re- out of his 
prizal under ſuch cautions, reſtrictions and limitations as are con- 9 
ſonant to law, and as the ſpecial caſe may require, may iſſue not committed 
only by the jus gentium & civile, but by the ancient and muni- the injuries, 
cipal laws of the kingdom. Molloy, 28. cap. 2. ſ. 6. eden 


proves deſi- 
cient, it ought to fall as a common debt on his country. 2 Gen. Treat. of Com. 210. cap. 10. 


18. Repriſals granted by the laws of England are of wo ſorts, 2 Gn | 
erdinary and extraordinary. The ordinary, are either within the Trade. * 
realm or ⁊ꝛuithout, and are always granted where any Engliſh mer- &c. 5. P. 
chants or their goods, are ſpoiled or taken ſrom chem in parts 
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Prerogatibe of the King. 


beyond the ſea by merchant ſtrangers, and cannot, upon ſuit or 
the king's demanding juſtice for him, obtain the fame ; he ſhall 
have, upon teſtimony of ſuch proſecution, a writ out of the 
Chancery to arreſt the merchant ſtrangers of that nation, [or] their 
goods here in England; the which is grantable to the ſubject 
oppreſſed, of common right, by the Chancellor or Keeper of 
England, who always in fuch cafe hath the approbation of the 
king or council, or both, for his ſo doing, The other, which is 
for ſatisfaction out of the realm, is always under the great ſeal. 
Molloy, 29. cap. 2. ſ. 7. 
2 Gen. 19. The extracrdinary, are by letters of marque for reparation 
kn of at ſea, or any place out of the realm, grantable by the ſecretaries 
* 8 P. of ſtate, with the like approbation of the king or council, or 
| both ; but they are only during the king's pleaſure, and to weaken 
the enemy during the time of war, and may at any time be re- 
voked. Molloy, 31. cap. 2. f. 10. | 
* Pronne's o. A. had letters ot reprifal granted to him by the king for a 
* great ſum ef money, and therein was a clauſe, that no treaty of peace. 
1 thee * ſoould prejudice them. The king, by ſeveral treaties of peace with 
Jabs Cow- the Dutch, had exprefsly articled, that they ſhould not be pre- 
ey of Bues judiced by theſe letters patents. Lord Chancellor refuſed to let 


het be the point be argued, and ſaid, that nothing could be ſaid for it, 


way tzke and that the cale was very proper in Chancery for the repealing 
letters of theſe letters patents ; for though the bar was not ſo well apprized 
marque and þ 


privy ſeal of of it, the Chancery had admiral juriſdiction by the itatute 
all French- 31 H. 6. N* 66 or 68. which was never printed. And in proof 
4+ ap that a treaty of peace may revoke and amortize letters of reprizal, his 
aving no 3 4 

bie- conduct lordſhip ſaid, that the ſame may be done by a truce, or by letters of ſafe 
of the kinz, canduct; and as to this laſt point, cited * 11 H. 4. Rot. 66. and 
* a judgment of the like nature given in the parliament of France, 
certain his aud the like in the parliament of England + 2 H. 5, Ns 34. 
ſhips and And for authority that a truce had like effect upon letter of re- 
—_— prizal, he cited the Roll of Parliament 10 H. 6. Ne 34. where 
the French the Danes, after a truce made with them, had ſeized Engliſh ſhips 


in time of by colour of letters of reprizal, there being no proviſion made 
truce. The 


anforer was, àgainſt them in the truce, and the pariiament there petitioned 
that upon the king for letters of marque againit the Danes. Vern. 54. 
his ſuit to Paſch. 1682. The King v. Carew. 


the king, 


1 letters re;uiſitory as are necdful ; and if the French refuſe to do him right, the 
King will then ſhew hi» right, 


+ Pronne's Cot. Rec. Abr. 541. N? 34. Drue Barentine and others of London prav, that the 
leer: of mart or reprizal granted by the King azainit the goods of the me chants of Jeane may be con- 


1 firmed. Anfwer, The whica the king granteth, and thereby provideth fur the (ate keeping and well 
ordering of the ſaid goods. 


$f 6] | 
3 21. Some Engliſhmen having fitted out a privateer got a com- 


miſſion by ſelter of marque from the duke of Savoy, and took a French 
ſhip in which were ſeveral 74 and Tripolins. It was ſen— 


tenced in the admiralty, that the capture was not good in reſpect 
of ſuch commiſhion, and alſo becauſe the Tripolins being in peace 
wish England, their goods were not to be ſeiſed by Engliſh ſhips 
or men. 2 Vein. 592. Mich, 1707. Walton v. Hanbury. 


22, By 


22. By the admiralty law, the property of a ſhip taken without 
I ttert of marque ves in the king upsn the taking ; and this upon 
the high ſea. Reſolved per tot, Cur. 


Prerogative of the King. 


9 W. 3. B. R. in caſe of the King v. Brown. 


Li. JNQUBITION apud Lanceſton 6 E. 1. in the Exchequer, 

A. qui ſequitur pro rege faith, that dominus rex ratione 
regie dignitatis & corone ſuc habet privilege quod 17s in regno 
ſuo de aliquo qui ſit de regno Anglie alicui homagtium ſive fidelitutein 
aiicu facere debeat vel aliquis hujuſinedi Homag ium, vel Aclel. ab aliqus 
recihere debrat niſt acta mentione de Adel. domino regi dlebita eidem 
dim regi fidelit. objervand, Epiſcopus Exon. has done contrarium, 


cc. in contemptum, &c. And the biſhop put to aniwer; and 


(O. a) Contempls. 


rctuſed 3 and upon this was condemned, &C. | 


2. Lt ibidem comes Cornub. complains of the biſhop of Exon 
for excommunicating of the men of the vill of Eſhe for tazing his duty 
due for the paſſage over the river of Eſhe of the paſſengers, waich he 


has had time out 


(3. Rot. Parl. 17 E. 3. N. 26. Richard Heiron late of London 
a liege-man of our king, and born in England, 
ſued John Walden mayor of the ſtaple of Calais and other mer- 
chants of the, ſtaple, and cauſed them t be arreſled in Flanders in 
the court of the duke of Burgundy held in Bruges, far certain injuries 
ſuppsſed by him to be done within the juriſdiftion of the king of Eng- 
land at Calais; and after the * defendants appealed to the parliament 
of Paris, where they were diſmiſſed by ſentence judicial, becauſe 
the ſuits were grounded upon matters ſuppoſed to be done in 
places within the juriſdiction of the king of England, and the 
parties plaintiffs and defendants were ſubjects to the ſame king 
ot England, and after the ſame plaintiff ſues them again in a foreign 
court ; and therefore upon all this matter ſhewn, it is enacted that 
a writ of proclamation ſhall iſſue, commanding him to ſurceaſe his ſaid 
actions, and that if he hereafter ſues the ſaid defendants out of the realm 
of England, for any matter determinable under the obedience of the 
king of England, or achere he has juriſdition, then he ball be put 

ut of the king's protection, and ſball forfeit all his lands and fe- 
nemiente, goods and chattels, and that na pardon ſhall be available ts 


merchant, being 


him.) 


great contempt, 
caſe. 


of mind, &. 


12 Mod. 135. Trin. 


4. The refuſing to be examined before a committee of council is a 
12 Rep. 94. The Counteſs of Shrewibury's 


5. As to this head of contempts, ſo far as it concerns this title 


6 


Carth. 799. 
Hill, SW. z. 
B. R. > C. 


See (P. a) 
& c. 


Tenure by 
homage is 
taken away 
by the ta - 
tute of 12 
Car, 2. cap. 
24. 1. 1. 


» Fol. 177. 


3. 


— mm 


See Indie 
ment (B) 


of prerogative, Mr. Serjeant Hawkins divides it into four parts. (C) 5) 


1. Contempts “ againſt his palace or ccurta of juſtice. 20ly, Againſt 
is 
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7 Pererogative of the King. 


+ Hawk. Fir + prerogative. Zdly, Againſt his 4 perſon or government. 
3 zthly, Contempts againſt his title. Hawk. Pl. C. 56. cap. 21. 


eng. 22. 
g'vides this into three parts, viz. 1. Refuſing to aſſiſt the king for tlie public good. 2dly, Preſerring 
the intzrett of a foreign prince to that of our own. 3dly, Diſobeying the King's lawful commands or 
prohibitions. 

f Ibis. 60. cad. 23. All contemp's azainſt the king's peiſon or government are very highly criminal, 
and puniſhable with fine and impritonment, and ſometimes with the pillory, by the diſcretion of the 
Judges, upon conſideration of ail the circumſtances of the caſe ; but inaſmuch as it js generally obvious 
to common ſenſe, in what cates, and to what degree a man is guilty of this offence, and it would be end- 
leſs to enumerate ali the particulars, the Serj-ant 12ys he ſhall content himſelf with glancing at ſome of 
the moſt generai heads; which the reader may fee there, 

The Serteant divides this into two kinds, viz. 1. D-nyirg bit title. 2dly, Refuſing to take tbe raths 
r-avired by lane for the ſippert of bis garment, Hawk. PI C. 61. cap. 24. In which ſaid ſeveral 
chap.ers the reager may tee the laid ſeveral matters more tully treated of and explained, 


* 
Serre bel (P. a) * Premunire at the Common Law. 
an opinion | 
that this 


nt is cal- . . . . 
T.. H 24 E. 3. B. R. Rot. 13. The king miſit hic 4 literas 
munire le- * ſuas diverſis clericis ſuis dimorantibus apud Remam qui 
ee quamplurima fecerunt ibid. in derogationem corone regie pre- 
rt! 3 - - X , hb" : 8 5 . 

7 hl 2. cipiendi quod wifes hiterts furs immediate feſtinarent in Angliam, & pre- 
run rig. ſentent fe coram concilio regis reſponſur. ad ea que ex parte regis 


74m crore obfjicerentur, &. And Roger Holme, for not coming according 
&, of the 


Linely laws to the command, committitur Mariſchal, and after to the Tower 
of the of London, & quod emnia bona quam ſpiritualia tam temporalia in 


Cana, manu regis capiantur, Wc. Poſtea pardonatur. (It ſeems this 
e, laben, WAS a premunire, for he had not any lands.)] 

and againſt | 

the uſurpers upon them, as by divers acts of parliament appears. But in truth it is ſo called from a 
word in the writ; for the words of the writ be, præmunite facias ptæfatum A. B. &c. quod tunc fit 
coram nobis, &c. where premunire is uſed for premonere, and ſo do divers interpreters of the civil and 
canon law uſe it; for they are præmuniti that are præmoniti. Co. Litt. 129. b. S. P. 
3 Init. 120. N 5 f 


e [2. 29 E. 3. B. R. Rot. 19. The biſhop of Hereford indicted 
ore in a premunire fr excommunicating all, qui in beſcis, parcis, chaceis 


fer main. F& wwarennis ſuis apud Malvern E alibi in diocgſi ſua fugaverunt & 


Oy feras de boſcis ſuis ac lepores, cuniculos & phaſianos de waren. 
Ic 15 u 


for ſecular ſuis ceperunt, generaliter per totam dioceſim ſuam fulminavit 
judges to Contra jus regni, &c. and found guilty by jury, but adviſed of 


convens be- : 1 
doe cen the judgment. (It ſeems that this indictment was not upon any 


and proceed ſtatute, for it ſeems 27 E. 3. does not extend to it, not being done 


l to the king, nor after judgment at the common law.) 
clerks ter 

offences againſt the peace; and Sat the exemption of the clergy from be ſecular juriſdiction is not founded 
pon the lu of God: The promoter and abettors of the ſuit incur a piemunite, and fo do the judges 
of 1 court who retain the caule ; by all the j ud 4 of England. Jenk, 198. pl. 10. C:tes 
7 He. 8. | 


He who 


brought 


L3. Rot. Parl. 20 E. 3. N. 41, 42. The commons pray that 


| if any bring the bull or letter of th bing the b lt 
writ of ex. if any bring ul or letter of the pope, touching the buſineſs of alien 
communica biſhops, abbots, &c. that he be out of the law. Anſwer, Be it for- 
£7957 into 


Erpiand in bid, that none bring letters of aliens from over the ſea into the 
885 | realm, 


929. „ 


Prerogative of the King. Tt 


realm, if he does not ſhew them to the chancellor or the warden the time of 


. . . » I. adj: 
of the ports, upon pain of 5ool. forfeiture to the king. =: 3 


ond the king would have had bim draton and barged ; but the chancellor and treaſurer fell upon their 
knees for him before the king, by which he fotejured the realm only. And ſo fee the puniſhment 
thereof before any ſtatute of premunire ; quod nota dene. Br. Premunire, pl. 10. cites 30 All. 19. 


4. At the common lanv before the ſtatute 5 Eliz. cap. I. it was no wy, Hawk. 
felony to kill a man attainted of premunre ; for he was out of the ;.* 27” 


ap. 19. ſ. 46. 
king's “protection, and every man might do with him as with an —. P. & 
enemy of the king, Jenk. 199. pl. 17. cites 24 H. 8. Litt. 13 1. b. 


g 
(P. a. 2) Premunire by Statute. 


1. AT upon a prchibition was brought by the 
king and the incumbent, for that the king had preſented 
the incumbent to a benefice, and the other defendant brought bulls 
rom Rome in diſturbance thereef, contra formam ſtatuti, & c. And 
the defendant confeſſed it; by which the Court awarded that the 
defendant ſhall go to perpetual priſon, and that the plaintiff recover his 
damages,as he has counted; and the Court would not tax the damages 
in this caſe. And ſo it ſeems that this action was brought by the in- 
cumbent qui tam pro domino rege quam pro ſeipſo ſequitur. Br. 
Præmunire, pl. 7. cites 21 E. 3. 40. 
2. 27 L. 3. Hat. 1. cap. 1. Whereas divers people are drawn out The uſurpa- 


of the realm to anſwer things, the cognizance whereof belongeth to the * * - 


| king's court, and the judgments given in the king's court are impeached Rome were 


in another court, in prejudice and difheriſon of the king, his crown and the cauſe of 


and all other 
aſſented and accorded by the king, the great men, and commons, that ſlatutes of 


whoſoever ſhall draw any out of the realm in plea whereof the cog ni- * jor 
zance belongeth to the king's court, or in matters where judgment hath 60. — Be- 


been given in the king's court. And wheever ſhall fue in any * other fore the 


| . : king of 
court, to defeat or impeach the Judgments given in the king's court, ſhall his SER 
be ſummoned to appear before the king and his + council, or in his there were 


chancery, &c. to anſwer ſuch contempt within two months; and if three great 


they ſhall not ; appear in perſon at the day, to be at the law, they hr 


ſhall be put || out of the king's protection, with their g procurators, king's fob- 
attornies, executors, "notaries and maintainers, and their J lande, jects have 


gecdi, and chattels 2 to the king, and their ** bodies be impriſoned _ — 


and ramſomed at the king's will ; and if they cannot be found, they fhall — ah 
be outlawed. freer things 


| do he rec 
the con ſance belonged to the kirg's courts 2. Of things ⁊olercaf judgments have been given in e 


ccurts. 3. That after judgments given in the king's courts of common law, of matters determinable by 


t | an ay" 
people, and to the dęſtruction of the common law of this realm, it is — 


the common law, ſuits were commenced in other courts within this realm, to defeat or impeach thoſe 


8 And theſe three miſchiefs had three unſufferable effects. 1. The prejudice and diſ- 
riſon of the King and of his crown. 2. The diſheriſon of all his ſubjects. And 3. The undo- 
ing * deſtruction of the common law of this realm. All which appears in the preamble of this act. 
3 Inſt. 120, | | 8, 
They are called (ther courts ) either becauſe they proceed Ly the rules of et her laws, as by the cant 
er civil law, &c. or by other trials than the common law doth warrant; tor the trial warranted by 
the law of England, for matters of fact, is by verdict of twelve men before the judges of the common 
law, of matters pertaining to the common law, and not upon examination of witneſies in any court of 


; equity; 


8 Prerogatib: of the King. 


equity; fo as 0 ein is either that which is governed per alium legem, or which Jraweth the party 
ac aliud examen: for it the frechold and inheritances, goods and chattels, debt and duties wherein 
the king or lub,c hath right or property by common law, ſhould be judged per aliam legem, or be 
grawn ad falius examen, the three miſchiefs aforeſaid, expretT:d in the preaunble and in this act, 
mould follow, viz. diſheriion of the King and his crown, the diiheriſon of ali his people, and the undo. 
ing and de truction of the common law at all umes uled : by which words of the act it appeareth, chat 
all theſe miſckie's were againſt the ancient common laus at all times uſed. ; Iuſt. 120. 

+ Here couniel cannot be taken, as moſt commonly it is, for his judges of his courts of juſt ce, v0 
are ſaid to be of his couniel for proceedings la courſe of juſtice, becauſe the courts of juſtice are hrch ates 
in this act named; neither doth it in'erd the king's privy council, but re {ing und the lords of part a- 
ert in partianment, which is 2 court of juſtice. 3 inſt, 125. 

f Promunire ogainſt an abhet who was @ lord of parliament ; and therefore he prayed to be by attorney, 
und could not, becau'e the itatute is contrary ; but by ſpecial writ out of Chancery he may. Br. At- 
torney, pl. 48. cites 15 He 7. 9. Sa of the praying to be received, this may be by ipecial writ out 
of the Chancery. Ibid, | 

| By theſe words the perſons attainted in a writ of premunire are d//24/ed 12 Ewe any a# ion oy r: medy 
by the king's lowo, or the king's writs ; for the law and the King's writs are the things whereby a man 
is protected and aided, fo as he, that is out of the king's protection, is out of the 4+ protection and aid of 
the law. 3 In. 126. S. P. And no one, knowing him guilty, can with (atety give him ad, 
comfort, and relief. Hawk. EI. C. 55. cap. 19. ſ. 47. ; 

Note, by this act the procarers, aitermes, executors, notarics and main iner: ſhall have the fame pu- 
miſhment that the principal hall have. 3 Inſt. 12 5. | 

dee (P. a. 6) This is a new kind of forfeiture given by this act, and is penal, and cannot 
by equity extend further than the records; and therefore this act cxtendeth not to the forfeiture of fairs, 
markets, rent charges, rent leck, wairens, annuitics, or any other hereditament that is not within the 
word [ znds J. 3 loft. 226. 

** The greatneſs of the puniſhment ſheus the greatgeſs of the Hence. 3 Inſt. 126. 


WL 9] 


Provided, that if they ceme in before they be outlaaved, and yield 
then:felves to priſon to be zuftified by.the law, an! [ubmt to the judg+ 
ment of the Court, they ſhall be received. : 

3. If a man ſeaſes his wicarage for life rendering rent, and ſues in 
the eccleſiaſcical court for the rent, premunire lies; by which he ten- 
dered other iſſue; for now the rent reſerved is a lay thing. Br, 
Premunire, pl. 5. cites 44 E. 3. 36. 
® Theſe 4. 16 KR. 2. cap. 5. Enacts that“ if any purchaſe or projecute, or 
W OT 3 - K 4 a 
„ Cartſe to be purchaſed or proſecuted in the + court of Rome or elſewhere, 
Perles of Þ any thing which touches the king, againſl him, his crown and his 
_ quality regality, or his realm, they, their || notarics, procurators, maintainers, 
or ſex 19- . i „ 3 

2 567 75 , 
ever. 3 laft. abeflerr, fautors, and counſellors, fhall be put cut of the king's pratec- 
126. tion, Wc, | . i 

+ Theſe 
words eren te al! ccc of what juriſdiction ſoever, and whether holden by right or wrong. 3 Inſt. 126. 
It is intended in the & fo:p's court ; and therefore if a man be excommunicated for a flieg 
evbich belngi ta the rommen law, premunire les. Er. Premunire, pl. 12. cites 5 E. 4. 6. It 
has been laid that /uits in tbe admiralty or ecclofiaſtical courts within the realm are within this ſtatute 
by force of theſe words (er clſeebere) i they concern matters, the conuſance whereof belongs to the 
common law; 25 where a biſhop deprive: an incumbent of a donative, or excommunicates a man for 
hunting in his paiks, &c. or where commiſſioners of ſewers impriſon a man for not releaſing 2 judg- 
ment at law. Hawk. Pl. C. 51. cap. 19. f. 18 But it ſeems that a ſuit in thoſe courts for 
a marter which appears not by the libei itſeif, but only by the defendant's plca, or other matter ſubſequent, 
10 be of tempcral cinu/ance, ( as where a plaint F [beis for rither, and the defi nd int pleads that they were 
fevered $:0m the nine parts, by which they became a lay fee) is not within the ftatute, becauſe it appears 
mat that either the plaintiff ir the judge knew that they were ſevered. Hawk. Pl. C. 51. cap. 19. f. 19. 
— (P. 4. 7). | 

1 Theſe words extend to all things whatſoever, and are as general as can be. 3 Inſt. 126. 

| This act exterd: not only to procurers, abettors, maintainers, counſellors, &c. which are known 
words in law, but to ſuvaurers (fautores), which word was largely extended in the time of H. S. whereby 
Jt is to be obterved how dangerous it is to bring new words into an act of parliament, eſpecially into ſuch 
at be fo penned 3; for there it appears that Cliff, being a parſon of a church, granted to the cardinal 
an annuity i long as ke ſhould be legate, ut decentius & ſublimius ſe gerreret in authoritate ſua legant ina, 
which the cardinal had by bull, and paid to him 40 marks in name of ſciſin; and he was adjudged a 
ſoulor. 3 Init: 126. cites Mich, 21H. 3. Cliff's caſe, 


5. The 


Prerogative of the King. 


5. The refuſing to elect or conſecrate the perſon nominated by the 
king 7 a biſbepric is made a premunire by 25 H. 8. cap. 28. 
Hawk. Pl. C. 5 2. cap. 19. f. 22. 

6. The exerciſing the juriſdiction of a ſufragan without the 
appointment of the biſhop of the dioceſe, 1s made premunire by 
26 H. 8. cap. 14. Hawk. Pl. C. 52. cap. 19. ſ. 21. 

7. 5 Eliz. cap. I. enacts that if any ſubject of this realm, after 
the I of April 1563, ſhall by writing, cyphering, printing, preaching, 
or teaching, deed, or act, adviſedly and wittingly hold, or fand with to 
extol, ſet forth, maintain, or defend the authority, jurifdiftion, or power 
claimed or uſurped by the biſhop or ſee of Rome within this realm, or 
wittingly attribute any ſuch juriſdictian, authority, or pre-eminence to 
the ſaid biſhop or ſee of Rome, ſuch offenders, their abetters, precurers, 
and ES aiders, aſſiſters, and comforters, being indifted or pre- 
ſented within one. year after ſuch offence, and convicted or attainted at 
any time after, ſhall incur a premunire. 


12 Rep. 38. the caſe of premunire. The ſtatutes 27 E. 3. 1. 16 R. 2, 5 


Till this ſta. 
tute any one 
might have 
killed a per- 
ſon attainted 
of premu- 
nire. Jenk. 
199. pl. 17. 
cites 24H. 8. 
Br. Caſes, 
833.— 
Per Coke 
Ch. J. 2 
Bulſt. 299 


Oc. of pres 


munire are yet in face, and all ſuch proceedings by colour of eccleſiaſtical law, before any eccleſiaſtical 
judges * who were in danger of premunire before this act of 1 Elix. are now in caſe of premunire after 
the ſaid act, be it before commiſſioners by force of high commiſſion, or before biſhops or other eccle- 


hiaftical judges; tor the ſaid acts of premunire are nat repeaied by this act. Reſolved. 12 Rep. 37. 


caſe of ptemunite. 


8. The 5 Eliz. cap. 1. prohibits S to be publiſhed or printed, 
or uttered within the kingdom, which maintain the ſupremacy g 
the pape within the king's dominions. The approvers of ſuc 
books are within the ſaid ſtatute, and the danger of it, viz. pre- 
munire. By all the judges of England, Jenk. 235. pl. 12. cites 
11 Eliz. Dyer, 282. 

9. A. was indicted upon the ſtatute of 1 Eliz. cap. 1. for aiding 
B. knowing him to be a principal maintainer , the authority of the ſee 
ef Rome ; (the offender in ſuch caſe is liable by the ſaid ſtatute to 
the forfeiture of premunire. There are other offences mentioned 
in the faid ſtatute, with other penalties ;) this offence in the ſaid 
ſtatute has the words (pr purpoſe and to the intent to extol the 
praver of that ſee ). Theſe words were omitted in the ſaid indictment, 
for which cauſe the ſaid indictment was judged infufhcient by all 
the judges of England; for theſe words make the offence as 
to the forfeiture of premunire. Jenk. 243. pl. 27. cites 20 Eliz. 
D. 363. 


10. The contributing to the relief of a pepiſb ſeminary is made a 


premunire by 27 Eliz, 2. Par. 6. Hawk. Pl. C. 52. cap. 19. ſ. 26. 

II. 16 Car. 1. cap. 21. enacts, that F any perſon ſball put in exe- 
eution any letters patents, proclamation, Cc. whereby the unportation 
ef gunpowder, ſaltpetre, brimſtone, or other materials for the making of 
gunpowder, ſhall be any ways prohibited or reſtrained, he ſhall incur a 
premunire, 

12. Green and others were indicted for refuſing the cath of alli- 
giance contained in the act 3 Jac. cap. 4. and being convicted, 


judgment of premunire was given againſt them according to the 


directions of the ſaid ſtatute, Raym. 212. Mich. 23 Car. 2. 
B. R. Green's caſe. 


104 


Vent. 171. 
8. C. by 
name ot the 
King v. 


Green & al', 


10 Prerogative of the King. 


(P. a. 3) Premunire. Notes. And for whom it lies. 


S.P. Hawk. TI. PREMUNIRE is but a contempt ; and a pardon of all con- 
Pl, C. 388. tempts pardons it. 12 Rep. 92. Paſch. 10 Jac. in Lord 
659.37. 146. Vauxs caſe. 

By the ſta- 2. The king {hall have premunire, and the party grieved by the 
eote27 E. 3. fuit of the proviſion may have actian. Per Littleton, Quære 
wes — what action he ſhall have; it ſeems action wp the caſe ; but none 
munire lies can have premunire but the King, as it ſeems. Quære. Br. Pre- 
52 munire, pl. 13. cites 7 E. 4. 2. 

fer — 1 and they both may join in one writ, 3 Inſt, 125.—— Br. Actioa Popular, pl. 3. 
CUES 8. C. 


3+ The 57% of Durham has jura regalia there, and therefore 
may hold plea of premunire; quere, for it is given by ſtatute, and 
there was no ſuch ſuit at common law. Br. Premunire, pl. 15. 
cites 14 H. 4. 14. andg E. 4. 2. | 
Serjeant 4. A man attainted in a premunire is diſabled to bring any ac- 


— ie hes tion ; for he is extra legem politus, and is accounted in law civi- 
been queſ- liter mortuus. Co. Litt. 1 30. a. 


tioned 
whether 2 man attainted of premunire has a right to ſurety of the peace or not. Hawk. Pl. C. 126. 
ip. 60. l. Jo . 


Fas) 5. Upon an indictment of premunire, a peer of the realm ſhall 
not be tried by his peers. 12 Rep. 92. Lord Vaux's caſe, | 


(P. a. 4) Premunire. Jn what Caſes it lies, or a 
Prohibition, BS 


And in this 1. COME hold that a benefice donative by the patron only is a 
_— lay thing, and the biſhop ſhall not viſit, and therefore ſhall 


—— ph not deprive; and then if he meddles in it, he is in the caſe of premu- 


Barn, in nire. Br. Premunire, pl. 21. cites 8 Aſſ. 29. 


the time of 
E. 6. and was compelled to obtain a pardon, inaſmuch as he had deprived the dean of Wells, which was 


a donative by letters patents of the king, by act of parliament the:efore made, But 8 E. 3+ above is not 
adjudged, Ibid. 5. C. cited 3 Inſt. 122. | | 


But where 2. Prohibition lies always where premunire does not lie as of 
we; tithes of great trees, or for tithes of the ſeventh part prohibition hes, 
a thing and not premunire; for the nature of the action belongs to the 
which never ſpiritual court, but not the cauſe in this form. Br, Premunire, 


Delonged to . 
the ſpiritual pl. 16. Cites 24 H. 8. 


court, premunire lies thereof; as of debt againſt executors upon a ſimple contract, or for breach of faith 
upon a promiſe to pay 10 l. by ſuci a day, Br, Premunite, pl. 16. cites 24 U. 8. and Doct. & Stud. 
libs 2. Caf» 24. | 


3. Saint 


Prerogative of the King. 


3. Saint Germin in his Book of Doctor and Student, who wrote 
after 26 H. 8. holdeth, that if a man makes a promiſe for a temporal 
thing, and favears to perform it, and does it not, if he be ſued for 
perjury in the ſpiritual court, a prohibition or a premunire lies in 
that caſe. Alſo he ſays; if a man be excommunicate in the ſpiritual 
court for treſpaſs, or ſuch other thing as belongs to the king's crown 
and his royal dignity, &c. the party, if he will, may have a pre- 
munire fac. againſt him. 3 Inſt. 122. | 

4. In all caſes, when the cauſe originally belongs to the cognizance 
of the ecclefraſtical court, and the ſuit is proſecuted there in the ſame 
nature, as the cognizance belongs to them(though in truth the caule, all 
circumſlances being diſcloſed, belongs to the court of the king, and 
to be determined by the common law), yet no premunire hes in that 
caſe, but a prohibition ; as if zithes ſevered from the nine parts, 
are carried away, if the parſon ſues for the ſubſtraFion of theſe 
tithes in the ſpiritual court, this is not in the caſe of premunire; 
lor it may be that the plaintiff did not know of the ſeverance, nor 
that they were carried away, nor may the eccleſiaſtical judge know 
it; and though the defendant pleads this, yet the eccleſiaſtical court 
may proceed to try the truth of it without danger. And % in cafe 
of y lva cædua, though the wood perhaps may be above 20 years growth. 
12 Rep. 39. the caſe of premunire. 


the parſon, and after the party retakes it, if the parſon ſues for this as a mortuary to bim 


11 


But theugh 
the cauſe 
may origl- 
nally belong 
to the eccle- 
ſtaſtical 
court, yer i 
be ſues y 4 
in the nature 
of a ſuit 
which dub 
not belong te 
that court, 
but to the 
common lat, 
a premunire 
lies; as if @ 
mortuary be 
delivered to 
delivered and 


carried away, (and ſo of tithes ſevered,) he is in caſe of premunire. But after the retaking, if be fuer 
for it as a mertuary net executed in nature of a ſuit which belongs to the eccl:fiaſtical court, upon the trutle 
of the caſe there is cauſe of prohibition, and no premunire lies: ſ if he ſues for tithes of 2vo0d above 2a 
years growth, ſo that it apprars by the libel that the cauſe does nat belong to the eccl:fiaftical court, the pre- 
munire lies, 6ut if the ſuit be pro ſy/va cadua, &c. fo that as the ſuit is framed, the cognizance belongs 
to the eccleſiaſtical court, though the truth be otherwiſe, a prohibition lies, and no premunire. 12 Rep. 39. 


caſe of premunire. 


For when the cauſe originally belengs to the eccleſiaſtical court, though it bolds 


plea of any incident to it, which belongs to the comment lawv, a prohibition lies, and not a premunizes 


12 Rep. 39. 40. caſe of premunire, 


5. When the cauſe originally belongs to the cognizance of the 
eemmon law and net to the eccleſiaſtical court, there though they libel for 
it according to the courſe of the eccleſiaſtical law, yet the premunire lies, 
becauſe it draws the cauſe ad aliud examen, and ſo deprives the 
ſubject of the benefit of the common law, which is his birth- right. 
12 Rep. 40. caſe of premunire. 

6. Action upon the ſtatute 27 E. 3. of premunire, and declared 
that Paſch. 18 Car. 2. he recovered 200 J. debt againſt the defendant 
in B. R. and that after, the defendant exhibited his bill in Chancery, 
and obtained a decree for the vacating of the judgment. The defendant 
demurred. This caſe depended from Trin. 20 to Trin. 22 Car. 2. 
when Hale Ch. J. held, that this caſe was not within the ſtatute, 
and ſo he ſaid it appeared by the petition upon which the ſtatute 
was founded. And no more was done thereupon, Ley, 24 to 243. 
Trin. 20 and 22 Car 2. B. R. King v. Standiſh, 
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= Prerogative of the King. 


$zeamerce- (P. a. 5) Premunire. Proceedings, Pleadings and 
* Judgment. 


See pl. 9. I, * premunire, the defendant appeared by * attorney, and becauſe 
Cy noke he did not come in perſon, he was condemned, and the 
aere.— 6 . " Br . 

+. P. For Heri returned the writ, prout breve exigit, & c. + and did nat make 
10 1 mention that he warned him by two months according to the ſtatutes, 
3=:!ended t ; 5 33 - 

e, and yet well; quod nota. Br. Premunire, pl. 18. cites 39 E. 3. 7. 
fer ved according to laco; for other writs ought to be ſerved 15 days before the return, and yet no mention 
thereof is in the return; and if the ſheritt does not warn bim, or ſerve the writ as he ought, if the 
party be damnified, he may have writ of dilceit. Br, Retorn de Brict, pl. 55. cites S. C. 

Br. Premunire, pl. 2. cites 42 E. 3. 7. Contra, that where the cri? returned the defendant warned 
and returned no day; and therefore ill, becauſe by the ature rhey ball be warned debe months before the 
day of the return, which cannot de counted where no day of garmithment is returned, for which reaſon 
Ycut alias iſſued. Br. Retorn de Briet, pl. 103. Cites S. C. 


If the d. 2. In premunire the defendant was rea/5nably warned according 
— to the ſtatute, and did not come; by which it was adjudged that 
- *73 . ” . 

&c. by the he ſhall be put out of protection, &c. Br. Premunire, pl. 3. 


expreſs let- cites 43 E. 3. 6. | | 
ter of the | 
kw, judgment ſhall be given againſt kim, according to the att 27 E. 3. 3 Inſt. 125, 


And thereit 3. Premunire again/t divers, ſorve as principal and ſome as acceſs 
was admit- 
ted, that the . . . 
jzdem:n jy they were out of the protection of the king, and their lands and 
sbardefzult, chattels forfeited 3 and the plaintiff prayed that the acceſaries who 
_ appeared ſhould anſwer : but per Fencote, they Hall not anſwer till 


211 be cut a . . 
of the king's the principal be attainted. Br. Premunire, pl. 4. cites 44 E. 3. 7. 

Foteciiof, 13 
- attainder ; for Thorp Ch. J. ſaid, it is only a pain given by the ſtatute, that if they do not come the 
firſt day they ſhall be out of the protection of the king, and their lands and chattels forfeited : but this 
is no attainder, for a en ee. 2gainſt them; and if they de nat appear at the capias, exigent ſpall 
Ine; and fo the ftatute proves that they have anſwer; fer ocherwile it tha.l be in vain to award proceſs; 
quod nota, Ibid. - 


4. And ſeveral admitted there, that ?here may be principal and 
acceſſary in premunire ; but Candiſh ſaid, that F he who is called 
principal dies, yet the other Hall anſwer : contra in felony ; but 

Finch. ſaid that it is more like ts treſpaſs than to felony; for in treſpaſs 
he who firſt comes ſhall anſwer, and it he be convicted of damages, 
and after another comes and plcads, and is convicted, he ſhall be 
{ 73] charged of the firſt damages; and if he be acquitted, yet the firſt 
ſhall be charged; and the writ was that ſuch manutenentes & 
abettatores ipſum expulerunt: and after Finch. awarded, that the 
defendants who appeared ſhould anſwer; and ſo it ſeems that all 

are principals, Br. Premunire, pl. 4. cites 44 E. 3. 7. 

5. Premunire by an abbot againft tabs; the one made default, and 
was put out of protection of the king, and his gozds and chattels for- 
feited ; and this at the firft day as it ſeems. Rolfe defended the 
tort and force, and demanded judgment if the court would take 
conuſance; for he ſaid that the abbot plaintiff was depsfed at C. - 

| 1 


ſaries; and at the day of return the princ pal did net come, by which 


„ 


Prerogative of the King. 


ho county of Cheſter, where this court has no furiſdlicliau. Clauntrel 
ſaid, this goes to the action. Per Strange, at Icalt it goes to the 
writ; but if you agree to the ifſue, it ſhall be tried where the writ 
is brought, by the ſtatute, &c. of 9 E. 3. cap. 4. as it ſeems. 
And after Rolfe paſſed over, and pleaded excommunication. 
Brooke makes a quzre, if the foreign plea above ſhall be tried 
where the writ is brought, where it goes to the writ; for the ſta- 
tute mentions where it is pleaded in bar. Br. Premunire, pl. 8. 
cites 8 H. 6. 3. 

6. Bill of premunire for the king was brought againſt J. N. 7 
B. R. and he pleaded to the bill, becauſe the Zatute is that fuch ſuit 
Hall be by bill before the king and his council, or by premunire, which 
bill before the king and his council, is intended before him and bir 
tords, and nat beſcre him in his bench; and premunire is intended by 
<orit original, and not by bill in B. R. wheretore plaintiff made bill 
of premunire againſt him in cuſtody of the marſhal, and then he 
was committed to anſwer. Br. Premunire, pl. 1. cites 27 H. 6. 5. 


13 


Br. Bill, pl. 
1. cites S. C. 
But in 
anno 22 F. 
8. it was 
common 
that ſeveral 
clerks ware 
Co:npelicd to 
anlwer to 
the bills of 


premunire in B. R. ho were not in cuſtody of the marſhal ; quod nta. Ibide 


7. Premunire again? three, one as procurater, another as counſel- 


7, and the third as attorney ; the damages fhall be ſevered. Per 
rer jullices. Br. Premunire, pl. 17. cites 36 H. 6. 29. 


. y *3 
* 249 


8. Premunire again/? four ; two appeared and tavo not ; and the 
writ was abated for default therein; and therefore no judgment 
was given againſt the two who made default, inaſmuch as the 
writ was ill and abated. Br. Premunire, pl. 11. cites 
5 E. 4. 6. f 

9. In premunire the defendant appeared, and tock exception ; and 
the Court for divers conſiderations permitted him to make attorney. 
Br. Attorney, pl. 53. cites 9 E. 4. 2. | 


The defend- 
ant may 
chuſe, he- 
ther he will 
wake them 


„ or the cre principal ard the ethers acceſſaries z but the damages ſhall be ſevcrally taxzd» 


A man ſhall 
not male at- 
tor nein pre- 
munire, 22 


14% in ſpecial 


caſe. Br. Attorngy, pl. $2. ——S.P. Br. Attorrey, pl. 104. cites 39 E. 3. 7. Defencant cannot 
appear by attorney, but i: perſen in this ſuit, though he be a lord of parliament, unleſs by ſpecial writ 
of the Chancery. Er. Premunire, pl. 18. cites 15 H. 7. 9. — 8. P. And this by the ſtatute 38 E. 3. 
cap. 2. 3 Inſt. 125, —=—S, P. Whether the defendant be a prer or commoner. It is fad indeed 
in Roll's Reports, that Sir Anthony uι,,a was ſuffered to plccd a pardon ts a premunire by atterneys 


and no mention is made of any ſuch writ or grant; but Serjeant Hawkins ſays, he preſumes there was a 


clauſe to this effect in the pardon. 2 Hawk, Pl. C. 273. cap. 26. f. 53. 

10. In premunire a man may have proceſs by proclamation only, 
and may have exigent if he will, Br. Procets, pl. 80. cites 
9 E. 4. 2. 


11. A man brought * % again? J. N. in cuffody of the mar/hat, 


and counted upon the premunire, That he had ſued the plaintiff in the 
Arches fer goods of J. S. and had appealed to Rome ; and it lies well 
by bill without original; for this is to give him day in court, and 
n 6 © * 

when he is in custedy of the marſhal he is alzvays in court : quod ncta 
per Cur, But where the ſtatute gives the procets or form of the 
original, there this ſhall be only oblcrved; upon which the defends 

11 


alt 


+14] 


Br, Parlia- 
ment. pl. 94. 
Cites S. C. 
Br. Actien 
tur le Sta- 
tute, pl. 37. 
citesS. C. 
® This ſuit 
necd nit bs 
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2cain? them ant ſaid that he ſued in the ſpiritual court as executor of J. S. to 


by engine, have the will proved, where the plaintiff claimed alſo to be exe- 


1 cutor by another will, and had citation thereof, abſque hoc that 


ant bein he is guilty in other manner. And per Huſſey and Fairfax, this 
* is no plea, and therefore nothing ſhall be entered but not guilty; 
ſoit may be for the plea does not anſwer any thing to the ſuit of the goods, 
againſt him And ſo ſee that not guilty is a good plea in this action, and that 
2 -- + dag executors cannot ſue for the goods of the teflator in the ſpiritual court, but 
end of the at common law. Br, Premunire, pl. 12. cites 2 R. 3. 17. 


giving of the 


two months was, that they ſhould have notice, which is ſatisfied; and therewith agrees the precedents ; 


and the defendant cannot be ſued in any other court when they are in cuttodia mareſchalli. See the 
ſtatute of 18 Eliz. cap. 5. but that ſtatute extends to common informers, and not when the ſai* is 
commenced by the party grieved. 3 Inſt. 125. But if the defendant appears ard pleads, and the 
ifue be fourd againſt bim, or if he demur in law, &c. judgment ſhall be given againſt him, that he ſhall 
be out of eretict᷑ en, &c. And ſo has the ſtatute 27 E. 3. been interpreted; and judgment given ac- 


 cordingly. 3 Inſt. 125. 


S.P. Ifhe 12. The judgment in premunire is, that the defendant fball be 
bein priſon; from thenceforth out of the king's protection, and his lands and tene- 
but f _— ments, goods and chatteis, forfeited to the king, and that his bedy 


detendant 


condemned ſhall remain in priſen at the king's pleaſure, Co. Litt. 13 1. b. 


pen bis de- 5 : | 
fault in net apprariny, whether at the ſuit of the king or the party, the ſame judgment ſhall be given as 


to the being out of the king's protection, and the forfeiture; but inſtead of the cl2ufe that the body ſhall 
remain in priſon, there hall be an award of a copiatur. 2 Hawk. Pl. C. 445. Cap. 48. f. 9. 


3 Le. 139. 13. The attorney-general proſecuted a premunire for theQueen 
> and P. againft Doctor M. and others, becauſe they procured the 
Elis. B. R. faid P. to be ſued in the city of Oxford before the commiſſary there in 
S. R. by an action of treſpaſs by libel according to the ecclefiaſtical law, in which 
. ſuit P. pleaded ſon franktenement, and ſo to the juriſdiction of the 
Matthews, Court, and yet they proceeded, and P. was condemned and impriſoned, 
And after that ſuit depended, the queen's attorney withdrew the 

ſuit for the queen; and it was moved if, notwithſtanding that, 

the party grieved might proceed. But it was held, by the whole 

Court, that if the king's attorney will not further proſecute, the party 

grieved cannot maintain this ſuit; for the principal matter in the 
premunire 1s the conviction, and the putting of the party out of 

the protection of the king, and the damages are but acceſſary, and then 

the principal being releaſed, the damages are gone. Le. 292. pl. 399. 

Mich. 26& 27 Eliz.B.R. The Queen v. the Dean of Chriſtchurch. 

14. The king brought a prohibition againſt the prior of W, that 

where the king had recovered in quare impedit, the defendant ſent his 

frere to Reme with an appeal, and ſued there to avoid the judgment, 
according to the ſtatute of premunire. And upon not guilty 

pleaded, all this was found againſt the defendant ; and judgment 

was prayed for the king upon the ſtatute of 27 E. 3. c. 1. in caſe 

of premunire; and it was adjudged that he ſhall not have it, be- 
cauſe the judgment ought to be conformable to the original, and this ſuit 

was not taken according to the ſtatute, but by a writ of prohibition 

at the common law. 9 Rep. 74. a. Trin. gJac. in DoCtorHuſley's 

caſe, cited as 30 E. 3. 11. b. The King v. the Prior of Woburne. 

| | 15. Error 


Prerogative of the King, 14+ 


15. Error to reverſe a judgment in premunire given by the The re- 
juſtices of aſſiſe and gaol-delivery in the county of Somerſet en 
agaiuſt Perin, for refuſing to take the oath of obedience mentioned the ſame 
in the ſtatute 3 Jac. cap. 3. Perin pleaded not guilty to the in- fault ſuch a 
dictment, and the e 2vas joined between him and the clerk of 2 
aſſizes, and the avard of the venire facias was certified upon the re- nire againſt 
cord thus, viz. ſuper quo precept. fuit ® vic. com. Somers. præd. quad one — 
venire faciat, &c. where it ought to be precept. eff, and not præ- Teig. pr 
ceptum furt, in the preterperfect tenſe ; for it is rather a hiſtory Ivid.—S.P. 
of a matter which was acted before the iſſue joined, than the re- 1 of a 
cord of the Court of an act done by the Court in præſenti, which con 
always ought to be recorded in the preſent tenſe, and for this error The King 
the judgment was reverſed, and the party reſtored. 2 Sand. 393. y- 2" 
Mich. 23 Car. 2. The King v. Perin. | * [1 5] 

16. The defendants were indicted ſor n the oaths of obe- 
dience enjoined by 3 Jac. cap. 4 And the indidment was, that 
at the afſizes and general gaol-delivery held before Sir R. A. &c. 
| aud A. B. gent. eidem R. A. and T. IL. hac vice aſſociat. per ſacra- 
mentum ſuum, & c. preſentat. exiſtit modo ſequen. viz. jur. preſentant 


guad, at the general quarter ſeſſions for the county of Hereford, 


, 14 January, anno 30. the juflices of peace did tender the ſaid oath to 
the defendants, and they refuſed 3 and afterwards ad afſiſas tent. 


pro com. Hereford predif. apud Hereford predift. in com. Hereford 
pred. 31 Martii 31 Car. 2. coram Roberto Atkins milite Balnt un 


a juſtic. difti domini regis de Banco, & Z. B. gen. eidem R. A. & 
„ T. L. mil. un baron. Scaccarii dicti domini regis ad aſſiſas in cam. 
K Flereford pred. capiend. aſigu. per formam ſtatut. the ſaid juſtices A. 
b and A. B. again tendered the ſaid oath, and they refuſed to take the 
e fame. And upon not guilty pleaded, the defendants relictaà werificatione 
.  eonfeſs the judyment ; and judgment was given againſt fhem: and 
8 upon a writ of error the error affigned was, that the ſecond tender of 
'» the oath vas by the juſtices of afſiſe only: whereas the fatute 3 Fac. 
a ſays, it mult be by juftices of afſiſe and gaoldeliuery: and this 
7 ſcemed not to be allowed by Dolben, but by the other two 
* it was not ſpoke to; but Raymond conceived it was error, and 
6 that the juſtices of aſſiſe cannot by virtue of that commiſſion 


barely tender the ſaid oath; for the fature /oys, that in caſe they refuſe 
2 to take the ſaid oath tendered them by the ſuſtices of peace, then the ſaid 


h. Juflices ſhall and may commit the ſame perſons to the common gaol, there 
at to remain without bail or mainprize until the next aſſiſes, where the 
Ns faid oath fhall be again in the ſaid open afjijes required of 
ty them by the ſaid juſtices 4 afſiſe and gas!-delivery in their epen aſſiſes ; 
ty and every perſon fo refuſing ſhall incur the danger and penalty of 
0 2 premunire, by which it appears that they being committed to 
N 


29g by judgment of the jultices of peace, none can deliver them 
* ut they who have power to deliver the gaol; and though tlie 
ſtatute de finibus 27 E. 1. gives juſtices of aſſiſe power to deliver 


= the gaol, that is intended only of felons, as appcars by Staunf. Pl. 

7 Cor. 57 & 58. But the judgment was reverſed for an incurulle 

ne. error, which was the miſreciting of the oath contained in the act. 

(or Raym. 374, 275, Trin. 32 Car. 2. B. R. The King v. Mounſon. 
Vol. XVII. C 
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15 Prerogative of the King. 


(P. a. 6) Premunire. Forfeiture of what, and by 


Whom, 


EMS] - 
+ Br. For- 1. PREMUN IRE again ſeveral upon the ſtatute 27 E. 3. cap. 1. 
—_— They were found guilty, the one as principal and the others 
Terre, pl. : * 8 : 

12. cites 8 as acceſſaries, and the damages were ſevered ; and per Hals, there 


H. 4. 7- may be principal and acceflory in premunire, and he would have 
ebe ſevered the damages; but Gaſcoyne ſaw the record, which ſup- 


— 8. b. 


And thefe poſed that they were coadjutors, procurors, and abettors to him 
are a, Who made the bull, by which it was awarded that they recover 


. d damages in common; and the attorney of the king prayed that 


time of tbe they may forfeit their land and chattels, becauſe they were attain- 
A denen ard ted as above. Gaſcoyne ſaid, the ffatute does not wvill that he ve for 


b d as ? 
=_ feit his land, &. unleſs for cantumacy for making default at the day of 


verdit, as the premunire returned and ſued, by“ which, &c. + But ſee, that 
5 ox there are other ſtatutcs in the time of R. 2. that they ſhall forfeit 
Er. Pre-. lands and chattels, if they are attainted, but not by the ſtatute 
27 E. 3. quod nota. Br. Premunire, pl. 6. cites 8 H. 4. 6. 

P 28. 


4 tes 3 H. 4. 7. per Gaſcoigne. 


Er. Premu- 2. Richard Fermor of London was attainted in 2 premunire in 
ire, Þ)- 29. the time of H. 8. and his Jandt were forfeited in 5 and not only 


cites S. C. . 
Brooke ſays, for term of life; quod nota. Br. Forfeiture de Terres, pl. 101. 


and ſo ſee, cites 34 H. 8. 
erat it is not ; 
enly a forfeiture for term of life, as in an attaint; for the one is by ſtatute, and the other is by common 


hw. But if tenant * is attainted in a premunire, he ſhall ferfeit the land but during bis life; 
for A deit the ſtatute of 16 R. 2. cap. 5. enacts, That their lands and tenements, goods and chattels, ſhall 
or tfeit to the king, that muſt be underſtood of ſuch an eſtate as he may lawfully forfeit, and that is 
during his own life. And theſe general wordt do nat take awvay the force of the flatute de donis condi- 
tionalibus z but he ſhall forfeit all his fee-fimple lands, eftates for lite, goods and chattels. And ſo it 
Vs reſolved in 1 Tavpcrx's caſe, Co. Litt. 130. a. S. P. But the 26 H. $, has the words, 
42 manner of inberitance ta be forfeited : the offence is greater within the 26 H. 8. and the words more 
peremptory than in the other. Jenk. 287. in pl. 21. 1 S. C. cited, as reſolved by all the judges 
of England. Paſch. 21 Eliz. 11 Rep. 63. b. in Dr. Foſter's caſe. ——7 Inſt. 126. cites S. C. 
Serjcant Hawkins ſays it is agreed, that the ſtatutes of premunite, which give a general forfeiture of 
ail the lands and tenements, of the offender, extend not to lands in tail, 2 Hawk. Pl. C. 454+ 
$aP+ 49. . 28. | 


3. He tha? procures one to ſue in the court chriſtian, ſhall forfeit 
as much as he that ſueth, and is principal as well as the other, 
and is in equal degree of premunire; but if they both be indicted, the 
ene of the act, and the other of the procurement, and he that is charged 
with the procurement is found guilty, and the other by another inque# 
is found not guilty, judgment {hall never be given againſt him who 


was indicted of the procurement, becauſe he cannot be an offender - 


but in reſpect of the offence of the other. 3 Inſt. 125, 126. 
co. C. 4. One Trugion was /eiſed in fee of lands, and fo ſeiſed was 
172. 5. O. indicted of premunire, and before his trial he gave them in tail; and 


afterwards he was attainted of premunire, and an office under the - 


ſeal of the Exchequer found it; and Queen Elizabeth under the 
great ical granted them to G. C.; aud this grant by the Queen 


was 


13 


r 
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| 
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was within the time of the purview of the ſtatute of 18 E/z, for 
confirmation of grants of the king: and the queſtion was, whether 
the attainder in the premunire Mall avoid a grant made by the party, 
meſne bet ueen the indictment and the trial, and judgment thereupon. 
And this was argued ſeveral times; but it being a great point of 
doubt and conſequence, the juſtices did not give any opinion or 
reſolution. But it was reſolved that the grant was not good at the 
common law; becauſe upon the attainder the eſtate of frankte- 
nement was not diveſted, and veſted in the Queen till an office 
thereof found, and h, c ought to be an office to intitle, and not 
to inform the Queen of the particulars of the land ; and therefore 
inaſmuch as it was by commiſſion under the ſeal of the Exchequer, 
and not the great ſeal, therefore the ſaid office was inſufficient to 
intitle the Queen, as it is reſolved in Pack's caſe. 5 Co. Jo. 217. 
Mich. 5 Car. B. R. Groſle v. Gayne. 


(P. a. 7) Premunire. Suing in other Courts. 
What ſhall be Jaid to be other Courts. 


I. AN ER judgment given before Roger Loveday and Walter 
< Winborn, juſtices of oyer and terminer, againſt Walter 
| biſhop of Exeter and his tenants, the ſaid bithop procured the r 17 ] 
biſhop of Landatf in the pariſh churches of Cornwall and Devon- © 
ſhire, to pronounce ſentence of excommunicaticn by ſentence of the 
archbiſhop of Canterbury, (which ſentence was had by the pro- 
curement of the ſaid biſhop of Exeter,) again}? all perſons of what 
eſtate, degree, or dignity ſoever, that dealt in the proceedings, &fc. 
againſt the biſhop and his tenants before tbe ſaid juſtices. Ard in this 
part of the record, being in French, it is faid, la corone & la dig- 
nity noſtre ſeignieur le roy ne doit per autre eſtre juſtice ne guyne, 
&c. Et les choſes que ſont paſſes en ia court per judgment, ou en 
auter manner ne devient eſtre en autri court recrecees, & c. Out 
of this record Lord Coke ſays, we may obſerve three things. 
1ſt, What the ancient law of this realm was before the making 
the act 27 E. 3. 2dly, That (en autri court), which are the words 
of this act, was taken to be another court within the realm. 
3dly, That the miſchief before this act was for ſuits in other courts 
within this realm after judgment given in the king's courts. 
3 Inſt, 123.cites 6 E. 1. The Earl of Cornwall's cafe. 
2. J. W. exhibited a bill of premunire againſt W. P. upon the So R. B. and 


ſtatute of 16 R. 2. for ſuing in the admiral court before John earl 0 m— 


of Huntingdon, admiral of England, for a cauſe awhich belenged to charged 


the common law, whereunto the defendant pleaded not guilty. with the of- 
3 Inſt. 121. cites Mich. 9 H. 7. coram rege. — ey 


cauſe they ſued J. C. before Henry duke of Exeter, admiral! of Fng/and, for taking awvay a croſs of geld 
and ctber goeds, juppoſing the ſame to be taken ſuper altum mare, where in truth t were taken at Srafford 
in the county of Eſlex, and the ſtatute of 16 R. 2. was recited, that none ſhould ſue in curia Romana ſeu 
alibi, &c. and that the conuſance of this plea belonged to the common law, and not to the court of the 
admiral. And ſo it is of the conſtable and marſhal! ; it they hold plea of a matter detecminable by the 


cummon law. z laſt, 121. cites 38 H. b. coram rege. 
C 2 | 3. A 
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in a premu- 
nire for 69/d- 
irg plea © 
an advow/on 


ard of titbes ſevered frum the nine parts. 


Prerogative of the king. 


3. A ſuit in the eccleſiaftical court within the realm for a tempo- 
ral cauſe was a cauſe of premunire. 3 Inſt. 120. cites it as ad- 
judged by the whole court, Mich. 11 H. 7. | 

4. In Raſt. pl. 429. b. and 430. there is a precedent of a pre- 
munire for ſuing in the eccleſiaſtical court for debt. 3 Init. 121. 

5. It was reſolved, that he that ſued in the eccleſiaſtical court 
for the forgery of a laſt vill and teſtament, incurred the danger of a 
premunire z becauſe the party gricved might have his remedy by 
the common law. 3 Init. 121. cites 17 H. 7. 

6. And in the ſame year of 17 H. 7. Juſtice Spilman alſo re- 
ports that one 'Turbervile, as well for the king as himſelf, ſued a 
premunire againſt a parſon, for ſuing fer tithes in the eccleſiaſtical 
court, alleging the ſame lo be ſevered from the nine parts; and judg- 
ment given againſt the defendant. 3 Inſt. 121. | 
3 laſt, 122. cites Trin. 36 H. S. coram rege. Rot. 9. The 


Bishop or Bangor's Cale. 


4183 


7. And the reaſon of all theſe caſes is, becauſe they draw matters 
triable by the common law ad aliud examen, and to be diſcuſſed per 
aliam legem. 3 Inſt. 121. | 

8. But ſome have made a gueſtion, whether, ſince the eccleſiaſtical 
juriſdiction was acknowledged to be in the crown, an eccleſiaſtical judge 
holding plea of temporal matter belonging to the common law in- 
curs the danger of a premunire ? Though hereof there is no queſ- 
tion at all, yet leſt any man might be led into an error in a caſe 
ſo dangerous, we will clear this point by reaſon, precedent, and 
authority; the reaſon holdeth ſtill, to draw the matter ad aliud exa- 
men, &c. and the like queſtion might be made for the admiral 
court, which is and ever was the king's court, but governed per 
aliam legem; and fo likewiſe of the court of the conſtable and 
marſhall. 3 Inſt. 121. 

9. The biſhop of Norwich was attainted in a premunire at the 
king's ſuit, and his caſe was this: Within the town of Thetford 
there then was a cuſfam, that all eccleſiaſtical cauſes ariſing within 
the ſaid town ſhould be determined before the dean there, having a 
peculiar eccleſiaſtical juriſdiction, and that no inhabitant of the 


| ſame town ſhould be drawn before any ether ecclgſigſtical judge, and 


that every perſon ſuing contrary to that cuſtom, the ſame being pre- 
ſented before the mayor of Thetford, fhould forfeit 6 5s. 8 d. and that 


an inhabitant of Thetford, for an eccleſiattical cauſe ariſing in 


Thetford, ſued-another before the biſhop of Norwich, within his 
conſiſtory court at Norwich; and this was preſented before the 
mayor of Thetford, according to the cuſtom, whereby he forfeited 
6s. 8d. The ſaid b;/bop cited the ſaid mayor for taking the ſaid 
preſentment pro ſalute anime, to appear before him at his houſe at. 
Hoxton in Suffolk, where the mayor appeared, and the bijbep ore 
tenus injoined, upon pain of excommunication, to annul the ſaid 
preſentment before a day. And for this offence he was attainted 
in a premunire, upon his confeſſion before Fitzjames Ch. J. and 
the court of King's Bench, vpon the ſtatute of 16 R. 2. the record 
whereof Lord Coke ſays: he has ſeen, By which judgment two 

| points 
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points are cleared. iſt, That the ſtatute of premunire extends to 
eccleſiaſtical courts within the realm. 2dly, That after the king 
was in poſſeſſion of his ſupremacy, the bithops incurred the danger 


of premunire. 3 Inſt. 121. cites 25 H. 8. coram rege, the 


Biſhop of Norwich's caſe. 

10. A writ of premunire upon the ſtatute of 27 E. 3. for 
ſuing before the preſident and council in Wales after judgment given 
in the court of Common Pleas in an ation of debt for 421. 10s. in 
ſubverſione legum antiquarum, &c. 3 Inſt. 124. cites Trin. 
21 Eliz. C. B. Rot. 319. Beans v. Loyd. 

11. T. S. parſon of N. brought a writ of premunire againſt 
R. T. upon the ſtatute of 27 E. 3. for ſuing in the court of audi- 
ence of the archbiſhop of Canterbury, 4% impeach a judgment given 
in a quare impedit before the juſtices of afſiſe in the county of Suffolk, 
&c. The defendant pleaded not guilty, &c. 3 Inſt. 122. cites 


Trin. 29 Eliz. C. B. Thomas Stoughton's caſe. 


12. An information upon the ſtatute 27 E. 3. againſt Sir An- S. P. Hawk. 


thony Mildmay, for that he and other cammiſſioners of ſewers did = = 51. 
impeach a judgment in the King's Bench. He purchaſed a pardon ＋ * 


from the king, and pleaded it. 3 Inſt. 125. cites Hill, 12 Jac, 
coram rege. | 


(P. a. 8) * Pardon. The ſeveral Kinds of Pardons, *The power 


: of pardoning 
and the Difference. all offences 
is an inſepa- 
. 8 . bl inci- 
I. A. pardons are either general or ſpecial, and are either by 1 
at of parliament, (whereof the Court in ſome caſes ſhall crown and 


take notice,) or by charter of the king(which muſt always be pleaded). — = * 15 


And theſe again are either abſolute, or under condition, excep- as much for 
tion, or qualification ; for ſome of thoſe pardons laſt mentioned the good of 


the party may have a + writ of allowance, or take an averment rad, 


in certain caſes; in others the party may be aided by averment king ſhould 


only, where no writ of allowance doth lie. 3 Inſt. 233. pare as 


ſhould puniſh. Per Holt Ch. J. Show. 284. Mich. 3 W. & NM. in caſe of the King v. Parſous. 
2 L. P. R. 269. tit. Pardon, cites S. C. ———Þ See (U. a. 12). 


2. A ſpecial pardon ſhall be taken for the advantage of the king, 
becauſe it comes at the ſuit of the party ; but a general pardon ſhall 
be taken more for the benefit of the party, becauſe this proceeds [19] 
from the king himſelf, and of his ſpecial grace, & ex mero motu. 
Adjudged. Latch. 22. in Boſton's caſe, 

3. Per Jones and Dodderidge juſtices, a coronation pardon is but 


in nature of a particular pardon, and differs from a general par- 
don in that, where no certain time is ſpecificd as to the offences, 
it ſhall not diſcharge any previous offences for which judgment has 
been given, but a general pardon ſhall. Latch. 141. Davy's caſe, 

4. A coronation pardon is no pardon till ſued out, and is not like 
a general pardon, Per Dodderidge J. Latch. 141. Davy's caſe, 
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Prerogative of the King, 


(P. a. 9.) Pardon. In what Caſes not neceſſary; and 
in what grantable of Courſe. 


Wherea 1, Stat. Gloucefter, E NAC S that in caſe it be found by the country, 


cited ofthe cap. 9. that a perſon tried for the death of a man, aid 
death ofa it in his defence, or by misfortune, then by the report of the juſtices 
man, and it 2g the king, the king ſball take him to his grace if it pleaſe him. 


be found up- 
on the arcaignment that it was done ſe defendendo, upon a certificate of this indictment and arraignment 


found as aforeſaid, the chancellor in this caſe Hull grant a pardon to the party for his lite, with: ut ap- 
ing to the king, By all the judges of England Jenk. 158. pl. 87. cites 19 H. 7.—8. P'. Hawks 
Pl. C. 76. cap. 29. f. 25: S P. Br. Charter de Pardon, pl. 65. cites 4 H. 7. 2. 

Serjeant Hawkins ſays, By this ſtatute at firſt ſight it ſeems to be implied, that it is left to the diſcre- 
tion of the king, whether he will grant a pardon in ſuch caſe, or not. And agreeable hereto it is ſaid in 
four ſeveral notes in Fitzherbert's Abridgment of Caſes in the time of E. 2. that a perſon found guilty 
of homicide ſe defendendo, is to be remitted to priſon, in order to attend the king's grace. And yet in two 
other notes in the very ſame vear, it is faid, that in ſuch caſe, if the priſoner caule the record to come into 
Chancery, the chancellor will make him a charter of pardon without ſpeaking to the king; and this 
ſeems to be ſettled at this day, and agreeable to the ancient common law, which ſhall not without expreſs 
words be reſtrained by a ſtatute which ſeems to be made in affirmance of it. And therefore theſe words 
in the ſtatute, (if it ſhall pleaſe the king), ſhail be taken to be ſpoken only out of reverence to him, and 
not as intended to make the right of the ſubject to ſuch a pardon precarious. And the caſes above- cited 
which ſeem to the contrary, may be reconciled with the others, by intending them to mean only the 
grant of the king's pardon to a perſon repreſented to him as guilty of homicide fe defendendo, without 
any certificate of the verdict upon record; tor none of thoſe caſes make any mention of ſuch certificate 
as the others do; and if there be no ſuck certificate it ſeems plain that the grant of a pardon is a mere 
matter of favour. And it has been adjudged, that ſuch a pardon is as neceſſaty for one who is indicted 
only of homicide ſe defendendo, and conteſſes it, as for one who is found guilty of homicide fe defen- 
dendo, on an indictment of murder. 2 Hawk. Fl. C. 381. cap. 37. ſ. 2.—8. P. 2 Inſt 316, 317. 


2. Where ſpecial fact, amounting to juſtifiable homicide, is 
found by the jury, the party is to be diſmiſſed without being 
obliged to purchaſe any pardon, &c. Hawk. Pl. C. 70. 
cap. 28. f. 3. 


H. P. C. 38. 


7552 (Q. a) What Thing hall paſs by a Pardon. 

— ——— , 

See (S. 2) [I. IF A. be bound to B. in an chligation of 1091. and after B. is 
cy 3) ettaint of felony, and after the king by his letters patents 
Carteret. pardons him, by theſe words, ſcilicet, pardanavit, remifit & relax- 


avit predi. B. ſectamque pacis ſue que ad ipſum deminum regem 
verſus ipſum pertinet de es quod fecit tuch felony, &c. & omnia que 
ad dominum regem pro felonia pred. verſus ipſum regem tunc pertinet, 
vel pertinere potuit, c. firmamque pacem eidem B. inde conceſſit * 
this does not reſtore B. to the ſaid obligation ; for it was in the 
actual poſſeſſion of the king by the attainder before office found, 
and here are not any words of grant or reſtitution, but only 
of pardon. Trin. 23 Car. B. R. between DEW AND Cnaryrl, 
adjudged upon a demurrer. Intratur Hill. 11 Car. Rot. 921. 
2. A. was bound to the king in a recognizance of 10001. and 
was attainted of treaſon ; the king pardoned him, and reſtored 
to him all his goods and chattels which he forfeited by the at- 


tainger : 


C29] 


Prerogative of the King. 


tainder : this debt to the king remains; for it was only ſuſpended 
by the delinquency of A. By all the judges of England. 


Jenk. 209. pl. 43. cites 1 Mar. D. 124. 


3. In debt on bond defendant pleads, that after the making it 
the plaintiff was attainted for coining, which the plaintiff con- 
feſſes, and ſays, that afterwards the queen did by pardon reſtore 
unto him omnia bona & cataila ſur; and on demurrer the queſtion 
was, whether debts by ſpecialty were included in thoſe words? 
Goldſb. 114. Adams v. Oglethorpe. | 

4. A. became felo de ſe in the year 1648, afterwards by the act Lev. 8. 
of general pardon all felonies were pardoned, excepting murder; 8. 5. 
and then upon an inquilition it was returned, that A. had a Hawk. Pl. 
term for years of the yearly value of 1091, It was adjudged ©: 7 cap. 
that this was pardoned by the general pardon; for nothing is 1 
veſted in the king till inquiſition found; and no inquiſition was found tcire fac'as 
till after the general pardon, and ſo the term for years was gone b an ad- 


x 38 55 2 k miniſtrator 
before the inquiſition found. Sid. 150. 15 Car. 2. The King v. the gefend- 
Warde. \ ant pleaded 

that the ines 


teltate in the year 1655, became a felo de ſe; and this was found by an inquiſition before the general act 
of pardon plaintiff demurs, Adjudged that this debr being weſtcd in the king before the gener al pard:in, 
was not pard ned thereby, and could not paſs without words «f reſtitution. Ver Cur. Sid. 168. Mich. 
15 Car. 2. B. R. Tombes v. Etherington. Saund. 361. S. C. 2 L. P. R. 269. tit. 
Pardon, Cites S. C. — Lev. 120. S. C. ſays it was reſolved that the debt was ext inguiſped in the 
hands of the debtor, by the clauſe of the act, which pardons and releaſes ad cauſes, things, quarrets, ſuits, 
judements and executions; which is to be taken generally, as well judgments and ec for debt; of the 
King as for offences; and as well for des due to the king by aſſignment orf forfeiture, as debts due to him 
originally. 8. . 2 Hawk. Pl. Co 396. CPs 37. 1. 55 | 


5. 12 Car. 2. pardoned all debts, judgments, Sc. An inquiſition 
found one ee de je who had - debt due by judgment to him. This 
is pardoned by the ſaid general pardon. Sid. 264. Trin. 17 Car, 2. 
B. R. Lock v. Etherington. | 

6. The word {pardon ) includes in itſelf the word (releaſe) ; and 
ſo are 1 H. 7. 10. 11H. 7. 11. for all, that is not within the 
exception, is by the general words pardoned and gone; and th 
caſe of Sir GzokGe Bixiox of late time in the Exchequer, does not 
oppoſe it; for there Sir C. B. being indebled to the king, and J. S. 
being indebted to him, proceſs out of the Exchequer Chamber ifſued 
againſt J. S. and his goods ſeiſed for the king, and then came the 
act of oblivion ; and adjudged that the debt of J. S. remained be- 
cauſe he was debtor to Sir G. B. and not to the king; but if he had 
been an immediate debtor to the king, the debt ſhould be gone, per 
Twiſden and Keeling J. againſt Windham J. upon conference 
with the barons of the Exchequer and other juſtices, Sid. 265, 
Trin. 17 Car. 2. B. R. in cafe of Lock v. Etherington, : 

7. The king preſented to a benefice which had become void by 
a ſimoniacal agreement, and afterwards by a general pardon reſtores 
all goods and chattels forfeited by reaſon of any offence done. Per 
Cur. the king's preſentee has a good title notwithſtanding the par- 
don; for here was an intereſt veſted in the king, which the pardon 
cannot diveſt ; and the preſentation ſhall not paſs by the words 
(goods and chattels), which are things of a lower nature, and 


C 4 
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all in the perfonalty, as was ſaid. Arg. 2 Mod. 52. Trin. 
27 Car. 2. The King v. Turvil. 

8. A pardon of all forfeitures will not dive an 1 veſted in 
the king. Per Cur. 3 Mod. 100. Paſch. 2 Jac. 2. B. R. The 


King v. Saloway. 


C21] (Qua 2) Pardon of one, in what Caſes it ſhall be 


Sce Q. 2. 
n a Pardon of another. 


Corira of 1. PARDON of the king granted t an approver ſhall diſcharge 


pond | the appellee. Br. Charters de Pardon, pl. 62. cites 
there lie 47 E Jo. Jo | 
may be ar- 


raigned upon the approvement. Ibid, 


2. If trventy are indicted of felony, and after the bing pardons the 
one, without making mention of the athers, this is good; for felony is 
ſeveral, and not joint, and it is as ſeveral indictments againſt every 
one by himſelf, and not joint. Br. Charters de Pardon, pl. 45. 


cites 6 E. 4. 5. 
S. P. Forit 3. If two are j-int-debtors to the king, and he pardons the one, this 


ſhail be in- : : 
5 ſhall not ſerve the other; quære. Br. Patents, pl. 90. cites 


te of a 2 R, eO 4. 

ſole debt 

due by him only, as it was lad; therefore quære. Br. Charters de Pardon, pl. 57. cites 8. C. 
Fe where Nοο arc hound to the king, and both in tote, ow the king rel-aſes to the one, the other ſhall not 
take ad antage. Br. Charters de 'Pardon, pl. 4. cites 34 H. 6. 3. & 50. 35 H. 6. . 25. . P. 
Br. Ibid. pl. 36. cites 1 H. 7. 10.— Contra, it fee ems, of jrine bond by two, and he releaſes to the 
one, Per Aſhton; but per Danby and Priſot, it ſhall ſerve both, where they are bund both in toto. 
Brooke makes a quære. Br. Charters de Pardon, pl. 4. cites 34 H. 6. 3. & 50. 35 H. 6. 1. 25. 
em For it was ſaid there that in the Exchequer, if 1% are 2-19untarts, and the king releaſes to one, 
yet choſe of the Exchequer will have the whole account of the other. Ibid, 


It is agreed, If a man and his ſureties are bound ts pay fine ts the king, or 201. 


2 oy ho a certain day, and do not pay at the day, and the king pardons 


Lund to the the principal, this ſhall diſcharge the ſuretics. Br. Charters de Par- 
King as don, pl. 36. cites 1 H. 7. 10. 
Tera; for 5. Contra of ſureties of the peace; for there nothing is due till the 


another for 


the ruymene bond is forfeited; for there if the king pardons the princital after 
ef a ceriain forfeiture, the facetics are diſcharged. Contra of pardon before the 


une, or 
a 4 bt for ture. Ibid. 


dae t9 the 6. And where a man is bound that A. ſheriff of N. Hall pay his 
crown, the grofers ſuch a day, releaſe of the king to the therift after the day 


don of 
— prinei- does not acquit the ſurety of the breach. Contra of pardon before 


pal is a * the default. Per 'Townſend. Br. Charters de Pardon, pl. 36. 
charge o 

— — cites 1 H. 7. 10. +» 
alſo. But it ſeems to have been holden as a general rule, that where a man is bound as ſurety for 
another, fir the performance of a future aft, the diſcharge of the principal before the time of e 
will not diſcharge the ſurety, becauſe nothing was due to the king at the time of ſuch d:ſcharge. But 
it ſeems xtremely nice; neither do the cafes brought for the proof of it ſeem any way to come up to it; 
for as to che firſt of them, viz. that of the king's releaſe of a recognizance of the peace to the principal 
before it is forfeited, which ſhall not diſcharge the ſureties, it may be anſwered, that it will not ſo much 


as diſcharge due principal, And as to another caſe _ for this pores viz, that of the king's 
paging 


Prerogative of the King. 


pardoning J. N. the building of ſuch a houſe, for his building whereof . S. is bound to the king, 
which ſhall be no diſcharge to J. S. it may be anſwered, that as this caſe is put, I. N. doth not ſeem 
to be bound at all, but only J. S. who therefore does not ſeem to come under the notion of a ſurety, 


but of a principal. 2 Hawk. Pl. C. 337. cap. 37. ſ. 23. 


7. An alienation without licence to A. tenant for life, remainder 
to B. in fee ; a pardon of alienation to A. will not ſerve B. 
Jenk. 222. pl. 77. | 


don of all alienations to one will ſerve the other; for they make but one tenant. Jenk. 


But where 
alienation. is 
to 1209 join 
tenants in 
fee, a par- 
222. pl. 77. 


cites 14 H. 6. 26, ——— This was as the law ſtood before the 12 Car. 2. cap. 24. which took away 


fines for Aulenatlons. 


(Q. a. 3) Pardon of Principal, in what Caſes it 
pardons the Acceſſury. 


1. A Was indicted as acceſſary to a burglary committed by 

| one who had been zried and attainted, but procured his 
pardin, which had been allowed; and now A. prayed that ſhe 
might be diſcharged : but reſolved that ſhe mr/? plead to the indift- 
ment ; for though, if the principal have either his clergy, or be 
acquitted, or obtain his pardon before judgment, the acceſſary 
ſhall not be queſtioned ; yet F the principal be attainted the acceſſury 
muſt anſwer, though the principal be pardoned. Raym. 477. 
Mich. 34 Car. 2. Anon. 

2. It ſeems generally agreed, that notwithſtanding all felonies 
are ſeveral, and conſequently a pardon of one man cannot be a 
direct diſcharge of another, yet in ſome caſes the felony of one 
man may be ſo far dependent upon that -of another, that the 
pardon of one will by a neceſſary conſequence enure to the benefit 
of the other: as where the principal pleaded his pardon, and was 
allzwed it at common law before his attainder, or where he pleads, 
and is allowed it at this day _ his conviftion; in which caſe it 
ſeems that the acceſſary may by a neceſſary conſequence take be- 
neſit of it, becauſe he cannot be arraigned till after the principal is 
convicted. 2 Hawk. Pl. C. 387. cap. 37. ſ. 22. 


(R. a) The Pardon of what Things incluſive, 
ſhall be Pardon of others. 


LI. 8 Eliz. 249. 83. Brereton. Manor held in capite, being 
in leaſe for years, and rents reſerved deſcended to the 

heir, who entered and took the rents, and before ice found, general 
pardon of 5 El. came and diſcharged all intrufions and entries, and 
by the court of wards Saunders and Dier, conſequently meſne iſſues, 
and liveries are difcharged, and a precedent cited accordingly, by 
the opinion of 5 in the ſame caſe; but the land was not in leaſe. 
But by 2 the queen may have action of account againſt Brereton 
; aa 


1 
Sce (Qa. z) 


2 L. P. R. 
269. tit. 
Pardon, 


cites S. C. 


See (S. 2) 
(U. a). 


and, SI 24; - $46) Wor retry ao eee pm a * 


. 
7% 


—_— . — 
nr - rn — — —Uÿ „ — 
" 00 P 2 ”y 


* 
r 


A GAO — 


Prerogative of the King, 


as her bailiff or receiver, and alſo an action of debt againſt the 
lenees, who both are excepted out of the pardon.] 

[2. 3 H. 7.3. b. Huſſey ſemed to be contra; for he ſaid that 
if pardon be made 72 the heir of an intruder, of the intruſion, office 

„ Oriz. ts found after hall ſerve the king for all the profits before [but] not to 
(entant). [any] other * intent. ] | 

[3- 16 E. 4. 1. cited in St. Prerogative, 40. b. the pardon gl: 
to be as well of the projits as of the entry, or otherwiſc after oflice 
found, the king ſhall be anſwered of the profits. ] | 

[4. St. Prerogative, 40. b. after death of the anceſtor the heir 
enters, the king pardons him all entries with the profits before of= 

fice found ; this pardons livery, and i /pecral livery.] 

5. If the king pardons outlawry, which is promulged upon in- 
d:Fment of treſpaſs at the ſuit of the king, and whatſoever belongs 
to the king, yet he ſhall make fine and ranſom ; for fine and ranſom 
are not pardoned unleſs by ſpecial words. Br. Charters de Pardon, 
pl. 30. cites 22 Aſſ. 47. 

6. Felony is ſaid to be included in high treaſon, and conſequent- 
ly a pardon of felony diſcharges an inditment of high treaſon, if it want 
the word proditiorie. Hawk. Pl. C. 65. cap. 25. f. 2. 


Es. b. (S. a) What ſhall be [hid 4 be] pardoned {by a 
(R.a) C. a) General Pardon. a 
6.—Prohibition (5). | 


1 ULI. JF a man upon a ſuit in the ecel:frnftical court be condemned in 
3 cots to the party, and thereupon is excommunicated, and after 


Jo. 2275. | Fa 
S. C. by comes the general pardon of 21 Jac. and after a fignificavit is 
name of ade, and he talen upon a capiar de excommunicato capiends, and 
Cudrington 


v. Redman, this returned in B. R. he may come into B. R. without any 
. P. 2 ſcire facias againit the party at whote ſuit he was taken, and plead 
Hawk. Pl. the pardon in diſcharge of the contempt ; and it ſhall be allowed 


C. $57 
4 for the contempt of the excommunication was pardoned, though 


. 42.—— nat the coſts, and the party ought to begin again to compel him to pay 
— the cofls. P. 17 Car. B. R. between CopRI NG roN AND RoDMAN. 
debt, the Adjudged per Curiam, and there cited PARsLOWE's CasE in B. R. 
defendant Mich. 2 Car. adjudged.) 

pleads that 


the plaintiff was excommunicated ; to which the plaintiff in error pleads the general pardon. And the 


Court (as it ſeems) held, that by it the excommunrication was diſcharged, for they awarded a reſpondeas 
eutfter. 8 Rep. 68. a. Mich. 6 Jac. Troliop 5 caſe, — — It was doubted by the 2 Ch. Juſtices whether 
an excommunication might be diſcharged by the king's pardon, and the plaintiff reftored to his ſuit, 
without abſolut on and reconciliation to the church. Cro. J. 212. Trollop v. Richardſon. The 
impriſonment upon the contempt is diſcharged, but not the taxation of coſts (being fer the plaint ﬀf's 
benefit) ; and by conſequence the excommunication is not diſcharged ; for that depends upon the ptin- 
cipal: whcrefote he was remanded, Cro. J. 159. Banning v. Fryer. 


S. P. 2 2. If a man be attainted of felony by autlawry or verdict, and the 


—— = king pardons him all felonies; this ſhall not ſerve. Per Strange; 


37. f. 8.— for it ſhall be intended that the king had not conuſance, and was 

5 5 3 deceived in his grant. Br. Patents, pl. 15. cites 8 II. 6G. 19. 

But the particular crime for which he is convicted ought to be particularly mentioned, 2 L. P. R. 270» 
| tu. 


r K 


— 


Prerogative of the King. 23 


tit. Pardon . a general pardon of all rebberies is not good, where there is a convitien by werdifts 
of one in particular, Sid. 430. Mich. 21 Car. 2. B. R. The King v. Maddocks. A general 
pardon: of all felonies does not extend to piracy, Hawk. Pl. C. 99. cap. 37. ſ. be———S, P. 
2 Hawk, Pl. C. 384. cap. 37. fo 11. 

Serjeant Hawkins ſays, it has been holden that ancient a pardon of all felonies included all treaſint, 
as well as felonies whatſceverz and it ſeems to be taken for granted in many books, that a pardon of all 
felonies in general, without delcribing any one in particular, may, even at this day (if the party be neither 
attainted nor indicted), be pleaded in bar cf any felony whativever, coming within the general limitations 
thereof, except murder cr rape; and the reaſon why it cannot alſo be pleaded to murder or rape is, 
becauſe the ſtatute of 13 R. 2. requires an expreſs mention of them. But the Serjeant ſays, he finds this 
point no where ſolemnly debated, neither does it ſeem eaſy to reconcile it with the general rules concern. 
ing pardons, agreed to be good in other caſes; for if a felony cannot be well pardoned where it may be 


. reaſonably intended that the king when he granted the pardon was not fully appriſed of the tate of the 


caſe, much leſs does it ſeem teatonable that it ſhould be pardoned, where it may be well intended that he 
was not appriſed of it at all. And if a felony whereof a perfon is attainted cannot be well pardoned, 
even though it appear that the king was informed of all the circumRances of the fact, unleſs it alfo 
appear that he was informed of the attainder, much leſs does it ſeem reaſonable that a felony ſhould be 
well pardoned, where it does not appear that he knew any thing of it; for by this means, where the 
king in truth intends only to pardon one felony, he may by conſequence pardon the greateſt number of 
the moſt heinous crimes. And for theſe reaſons he ſuppoſes general pardons are commonly made by act 
of parliament. | As to the precedents of ſuch general pardons in Raſtal's Entries, it may be anſwered, 
that their authority ſeem to be of leſs weight, when compared with thoſe many precedents of pardons in 
the Regiſter, every one of which particularly deſcribes the offence which is pardoned, and even thoſe 
which relate to homicide by lunatics or infants, or in ſelf-defence, &c. except only one which pardons 
eſcapes, but exprelsly excepts all voluntary ones. And therefore where the books ſpeak of pardons of 
all felonies in general as good, perhaps it may be reaſonable for the moſt part to intend that they either 
ſpeak of a pardon by parliament, or that they ſuppoſe that the particular crime is mentioned in the par- 


don, though they do not expreſs it. 2 Hawk. Pl. C. 383. cap. 37. ſ. 9. 


2. A pardon granted at the ſuit of the party, Hall be taken more Br. Patents, 
Prong for the king, and mare flrong againſt the party ; but a general ple = 


pardon, or a pardon granted ex mere mot, ſliall be taken more Lat 22. S. P. 
ſtrong againſt the + king, and more ſtrong for the benefit of tie 5 in 
party; for it is intended there that the king has knowledge of the . 


Cale. 


matter: contra, where it comes by ſuit of the party, or by ſurmiſe. 18 2 

Br. Charters de Pardon, pl. 25. cites 37 H. 6. 21. 4] 
4. If it be found by office, that the tenant of the hing died ſeiſed, and 3. Charter 

that his heir intruded, and after intruſions are pardoned by parliament, de pardon, 


yet the heir ſhall render the meſne profits, but ſhall not be puniſhed . 71: cites 
for the intrußon, for this is pardoned, but not the profits; and 414 


the eſcheator ſhall be charged of the profits where the office is re- intruſions 
corded. Br. Intruſion, pl. 21. cites 33 H. 8. — — es 
ment before office fourd, where, the heir has entered, there the profits, the entry, and livery, and all ars 
pardoned 3 and there, though the office comes after, which finds the intiufion of the heir, yet all is 
gone by the pardon. Br. Intrution, pl. 21. cites 33 H. 8.— Pr. Charters de Pardon, pl. 71. cites 
S. C. — Br. Intruſion, pl. 16. cites 3 H. 7. 3. S. P. Br. Office devant, pl. 31. cites S. C. 
Er. Livery, pl. 65. S. P. S. P. Dy. 241. adjudged. S. F. adjudged Ley, 48. 
SAINTLYGER's Caſe, where lands were held in capite, and were deviſed from the right heir to B. 
the next heir, during whoſe minority J. S. entered and received the profits; and held, that though 
intruſions were excepted expielsly in the pardon, yet this was within the pardon, becauſe no office was 
fund. 


5. A tenant by knight ſervice in capite dies, his heir of full age ; = Donde, 


he enters and takes the profits before any office found. 5 Eliz. an af nd an offes 
ef parliament pardons all entries and intrufiens : this diſcharges the found of it, 
meſne iſſues taken, and juſtifies the entry, and amounts to a livery. a 
The entry before the office being pardoned, all the conſequences of it Py 
ere pardoned ; livery is made to the heir to juſtiſy his entry; and ought to 


an oſſice found afterwards comes too late. By the court of wards, — the 
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24 Prerogatibe of the King, 


and the and all the judges aſſiſtants there. Jenk. 234. pl. 9. cites 8 Eliz. 
meſne pro- D. 2 | 

Hts, or elſe 249 | 

it will not d\icharge them; for they are veſted in the king, and being veſted, they cannot be diſcharged 


without being mentioned: in the principal caſe they were never veſted, for the ſaid pardon before the 
office found prevented the veſting of them. Jenk. 234+ pl. 9. 


Sea general 6. Jurors eat and drank at their own cots before verdict, and after 
Ear their departure from the bar; and this was certified upon the 
ſaved jurors, poſtea: and it was held that the jurors were fineable; but it was 
who had ez? held clearly, that it was pardoned by the general pardon, Mo. 599. 
2 8 pl. 825. Hill. 37 Eliz. Hall v. Vaughan. 


rom cenſure* Freem. Rep. 79. Paſch. 1673. C. B. Bellamy v. Player. 


7. If one pleads a falſe plea, for which he is fineable, and 
after and before the judgment there comes a general pardon, 
the judgment ſhall be that he is not in miſericordia quia pardonatur. 

| Mo. 599. pl. 825. Hill. 37 Eliz. Hall v. Vaughan. 
Mo. 394+ 8. A writ of entry was brought, and before judgment came the 
Sho 1 general pardon, anno 35 Eliz. by which all fines, amerciaments, 
xp * — contempts, c. were pardoned after which there was judgment 
C. for the plaintiff, but the entry was, /ed non miſericordia quia par- 
donatur. Upon error brought, it was held a good judgment, and 
that by the pardon of the original tort the amerciament was diſ- 
charged; for the cauſe of the amerciament was the tort and contempt 
of the tenant, in not rendering the land to the tenant, according 
to the king's writ; and though the judgment and amerciament 
were ſubſequent to the pardon, yet the original cauſe of action 
being pardoned, of conſequence the amerciament is pardoned like- 
wiſe. Adjudged. 5 Rep. 49. Mich. 39 & 4o Eliz. B. R. 
Vaughan's caſe. Ef. 

9. Sheriffs cannot collect fines or iſſues aſter a general pardon ; 

and for ſo doing an under- ſheriff was puniſhed in the Star-chamber. 


[25] Godb. 178. Marriot's caſe. | 


The treſpaſs 10. Treſpaſs was brought the 25th September, 1 Jac. with a conti- 


— — nuands 10 the 27th of November after: upon not guilty pleaded by 
the *defendant, the plaintiff had judgment: the judgment was not, 


June, with a 
continuan- quod capiatur; for a general pardon pardoned all offences until 24 


25, Ke. The September, 1 Jac. and upon this the force, which gives a fine to 


OT 4: the king, was pardoned. Judged and aſſirmed in error. Jenk. 30 3. 


five, quia pl. 76. cites P. 6 Jac. Strickland v. Thorp. 


pardonatur. 
It was infified that only part of the treſpaſs was pardoned, viz. from 21 June to 25th September, but 


that the treſpaſs from the 2<th to the 6th November is not pardoned, and therefore as to that there 
ought to have been a capiatur: but the Court held the judgment well entered; for the firſt entry in a 
treſpaſs being only vi & armis, the pardon of this is a pardon of all depending upon it; for the f 
entry only mad: the treſpaſs ; beſides, it appears by the declaration that the continuance of the treipals 
js not laid in the entry, but only quoad depaſturationem & conſumptionem herbæ, which is added only 
to increaſe da mages to the party, but not the fine to the king. Yelv. 126. S. C,o—Cro, J. 207. S. C. 


an_—_—ſ} nn. 211. 8. C. 


11. A. was indicted upon the ſtatute af forcible entry, and reſtilu- 
tion cuat awarded, A. traverſed it, and a venire facias was awarded, 
and diſtreſs with the niſi prius ; aſter which came a general pardon, 
which pardoned the force: the ſaid trial was ſtayed, by the opinion 

| | of 


we 64 ket ro 


— — 
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ol all the judges of England; for the Ling ill n:t proceed again}? 


bis pardon. Jenk. 312. pl. 98. cites 1 Cro. 144. 
12. A. exhibited a /ibellous bill againſt B. in the Star- chamber; 


after which came the general pardon of the 2 1ſt Jac. and then for 

want of cauſe being ſhewn, it was taken off the file, and the plain- 

tiff fined 1001. to the king, and 100l. to B. and it was reſolved 

that the fine and coſts are diſcharged, upon the authorityof Hutt. 79. 

Beverley's caſe, which did not at all differ from the preſent, though 

a day was here given to /heww cauſe; tor the plaintiff hath not any 

means to plead the pardon. Cro. Car. 68. Paſch. 3 Car. by all 

the judges at Serjeant's-inn. | 

13. If ct in the eccleſiaſtical court are nt taxed, a general Lat. 159. 

pardon diſcharges them. Lat. 190. Palmer v. Warner. Ge : W 


awarded before the pardon, but not taxed till af er the pardon, they are not diſcharged. Cro. Car. 9. Dr. 
Brickenden's caſe. Coſts were taxed wpn an attachment againſt an attorney for male- practice, by 
way of ant te the party gri-ved, and then came out a general pardon, which diſcharged the contempt. 
The court inclined that the co''s were diſcharged, for they are not co/ts upon a judicial proceeding, but a 
kind of cent with the offender, and fo not like coſts taxed in the ecclefi>ſtical court pro reformaticne 
moram. 2 Vent. 194. Anon. cites 5 Rep. 51. Hall's caie, -——2 Hawk. Pl. C. 394. cap. 37. ſ. 43. 
—— A. was ſentenced for defamation in court chriſtian, and appealed to the arches, but, upon the act 
of general pardon of 21 Jac. 1. coming out, uit his appeal; upon which the court of arches taxed 
coſts againſt him. The court held clearly, and it was admitted on both fides, that after the pardon they 
had ud power to 7ax ft: ; and that the defendant did well in dropping bis appeal, becauſe the ſentence on 
which it was founded was vacated by the pardon of the offence. Lat. 155. Lewis v. Whitton, — For 
a cortempt in a court of equity, if coſts are taxed to the party grieved before the pardon, they ate not diſ- 
charged, becauſe it is in a court of equity, where coſts are at the pleaſure of the judge. See 2 Vent. 194. 
ſays, it was heid per Atkins Ch. E. and Vent J. in the dutchy court, that the coſts were not diſ- 
charged. 2 Hawk. Pl. C. 394+ cap. 27. ſ. 43. cites S. C, —— No coſts for a contempt diſcharged 
by the general pardon. Toth. 108. cites 27 Eliz, Fulwood v. Fulwood. 


14. The coroner returned, that A. was Filled with a gun by miſe 
adventure. The Court held this not within the general pardon ; 
for that it was manſlaughter, being occaſioned by an unneceſſary act, 
and the defendant muſt purchaſe a pardon. (So that it ſeems the 
act does not pardon manſlaughter.) Sty. 337. Trin. 1652. C. B. 
Anon. | 

15. General pardon does nt pardon fmony, though it concludes 2 L. p. R. 
with ſuch general words, viz. and all other offences which the king * Ute 

8 . . ardon,cites 

can pardon, It is true he cannot be puniſhed for this ſimony upon s, C. Ait 
the ſtatute, yet he ſhall be deprived ; for in truth it makes the notpardoned 


church void, though the king pardons it byexpreſs words. Sid. 170. ÞY ole 
N LEE * * words, be- 
Mich. 15 Car. 2. C. B. Philips's caſe, cites Hob. 167. cauſe it is 
malum in ſe. 
Sid. 222. Sxow v. PIII rrs. And ſays it was fo adjudged in the delegates in 8. C. But Ser- 


jeant Hawkins ſays, this ſeems to be no good reaſon ; for barretry, and the injurious ſtriking of another, 


and generally all offences at common law, are alſo mala in ſe; and vet it ſeems clear, that unleſs they 
be capital, they may be pardoned by ſuch a pardon, 2 Hawk, Pl. C. 388. cap. 37. ſ. 26. 
| 15 26 
16. A judgment fer rent arrear, which was diſcharged by the af Ch. "0 
act of oblivion 1660, was decrced to be vacated. Chan. Caſes, 5 5. 222 
Trin. 16 Car. 2. Bolton v. Arme. | "ET 
17. Money not actually paid, but retained, was not diſcharged 
by the act of indemnity, as Lord Ch. J. Bridgman conceived z 
but it was referred to make a caſe. Chan. Cafes, 59. Mich, 


16 Car. 2, Dickenſon v. Knowell. 
18. A. 


„ 
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18. A. was indebted to B. and afterwards during the uſurpa- 
tion, his eſtate was ſold by the ſcqueſtrators to B. who deducted 
out of the purchaſe-money his debt. After the reſtoration and 
general act of pardon paſſed, A.'s heir brought a bill in equity 
againſt B.'s executor, praying an accent of the profits, The Court 
would not compel an account; for that all monies received by the profits, 
are pardoned by the act; but upon B.'s executor conſenting to ac- 
count, on paying back the purchaſe-money, and B.'s debt, it was 
decreed accordingly. Chan. Caſes, 172. Trin. 22 Car. 2. in Canc. 
Stowel v. Long. 

19. The defendant was ſued in the ſpiritual court for dilapida- 
tions, and pleaded the general pardon, by which all offences, 
contempts, penalties, &c. were pardoned ; and for this reaſon he 
prayed a prohibition ; but it was denied, becauſe the ſtatute never 
intended to pardon any ſatisfattion for damages, but only to take away 
temporal puniſhments. 3 Mod. 56. Hill. 36 Car. 2. B. R. Pool 
v. Trumbal. | 

20. A. was convicted of barretry, and produced a pardon, 
which was of all treaions, murders, felonies, and all penalties, 
forfeitures, and offences. The Court ſaid, the words all offences ) 
will pardon all that is not capital. 1 Mod, 102. Mich. 25 Car. 2. 
B. R. Angell's caſe. | 

21. By the act of general pardon 13 Car. 2. ſ. 5. al! debts and 
ſums of money due to the crown are diſcharged, though they do 
not relate to the wars. But acts and actions of /tbjeFs are not diſ- 
charged, unleis they are ſuch as concern the wars. Reſolved per 
Cur. 3 Lev. 134. in cafe of Travell y. Carteret. 

Serjeant 22. A queſtion was, whether after verdict for the king, a par- 
Hawkins don ſhall excuſe the 7orfeitrre ? But adjornatur. See the argu- 
— — ments on both ſides, 3 Mod. 241. to 243. Mich. 4 Jac. 2. B. R. 
zule, that The King v. Johnſon. 2: | 


on by 
wit heut expreſs werds of riſtitution, ſpall not diveſt either from the king, or ſubject an intereſ}, 


either in lands or goods, veſted in them by an attainder or conviction precedent ; yet it ſeems agreed, 


that a pardon pf ar te @ corv.tion, ſball prevent any fir feitere either of lands or goods, 2 Hawk. Pl. 
C. 396. cap. 37. f. 54 


23. A. was indicted for keeping a glaſs-houſe, being a nuſance, 
and thereof convicted and fined; afterwards came the general 
pardon : the Court held upon conſideration, that he was diſcharged 
thereby only as to the fine, and not as to the abatement of the nu- 


ſance; for that is not a puniſhment to the party, but a removal of 


that which is a grievance to other people, and which any common 
perſon may abate. Salk, 458. Hill, 1 W. & M. B. R. The King 
and Queen v. Wilcox. | 
24. A. was convicted of deer-ſlealing in the ſum of 201. The 
queſtion was, whether this was within the general act of pardon ? 
Pengelly Serjeant argued that this was not pardoned, being a final 
judgment on which a writ of error hes ; and that it was not ſuch an 
oftence as could be pardoned, becauſe of the forfeiture to the party 
grieved, which is part of the judgment, fo that he has an intereſt in 
the penalty, and becauſe the punithment is by way of /atisfafion » 


Prerogative of the King. 
the party, and not for example. Arg. Salk. 383. M. g Ann. B. R. 


The Queen v. Barret. 

25. A general pardon pardons public fences done to the com- 
monwealth, but nt private injuries done to particular perſons; for 
if it ſhould, this would be to mix mercy and injuſtice together; 
to be pitiful to one, and cruel to another, in one and the ſame act. 
2 L. P. R. 271. tit. Pardon. 8 

26. Serjeant Hawkins ſays, it has been queſtioned whether a 
general pardon of all treſpaſſes extends to champerty or confederacy. 
2 Hauk. Pl. C. 389. cap. 37. 1. 27. 


(S. a. 2) What ſhall be ſaid within the Exception of a 
| General Pardon. 


1. Was indifed for piracy ; and for ſtanding mute, was con- 
demned to ſutter the penalty of peine fort & dure. Before 
it was put in execution, came a general pardon of all pains, con- 
tempts, and executions, excepting piracy: and it was held, by the major 
part of the juſtices, that the party might be indicted again for the 
piracy, the judgment (which was pardoned) being only for the 
offence in ſtanding mute. Dy. 308. Paſch. 14 Eliz. B. R. 
Cobham's caſe. | | a 
2. To an information on the 5th Eliz. for converting arable land 
into paſture, and ſor continuing the ſame three years, the defendant 
pleaded not guilty as to the converſion, and to the continuance 
the general pardon of the 15thEliz. and on demurrer it was argued 
on one fide, that the act by excepting only this converſion, did not 
extend to the continuance, (they being diſtinct and ſeveral things,) 
and fo the continuance was pardoned : and on the other fide it 
was inſiſted, that the converſion being excepted, that includes the 
whole offence, and extends therefore to the continuance. Adjor- 
natur. Le. 274. Mich. 26 Eliz. in Scacc. Cleypole's caſe. . 


267 


C27] 


S. C. argued 
Mo. 117. 
pt. 262. by 
name of 
Dutaxpe, 
CLey- 
TOOLE, 
ſays that the 
couplel wich 
the defend- 
ant took 
divers ex- 
ceptions ta 
the infor- 


mation, Which in truth were material ; wherefore the Court could not give judgment with the plaintiff 5 


but that the cauſe was ended by compoſition. 


3. The general pardon of the 28th Eliz, is of all felonies, ex- 
cepting burglary, &c, The queſtion was, whether an attainger of 
burglary be within this exception? It was reſolved by all the juſtices 
of England, that it was excepred, for it ſuch an exception would 
include burglary before it was tried, though it does not then appear 
to be ſo in the eye of the law, and ſtands a doubt left at the trial, 
whether burglary or not, a fortiori ought it to be excepted when 
the burglary appears of record by judgment at law; and ſince the 
burglary, which is the foundation, is excepted, therefore every 
thing conſequent thereupon is excepted likewiſe. 6 Rep. 13. a. 
Caſes of Pardons. 


Neither does it follow, that becauſe a pardon of a felony whereof 3 perſon is attainted, 


2 Hawk. PL 
G 385. Caps 
7. ſ. 13. 

ci tes S. C. 
and adds, 
that there - 
fore it deing 
within the 
letter of the 
exception, it 
cannot bur 
be intended 
to be within 
the meaning 
of it alſo, 

is not good, 


| without mentioning the attainder, therefore ſuch a genera! exception of all felonies, thall not extend to 
thoſe whereon there hath been an attainder; for the cale of ſuch a pardon depends on this ſpecial reaſon, 
that the king ought to be ſuliy apprized of the proceedings zgainſt the party before he pardons him. 


8. P. Jenk. 269. pl. 85. 
| 4. A. 


3 Inſt. 254 cizes Hill. 29 EL. 5. Ge — 3. P. 3 In. 238. 
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Prerogative of the King. 

4. A. was bound in a recog mzance 4% appear before the high 
commiſſioners, amd net Je depart witheut licence; to which A. pleaded 
the general act of pardon, which excepts all recognizances, &c. 
except recognizances for appearance. Adjudged by all the barons 
of the Exchequer, that the departure without licence was not par- 
doned, but within the exception; for the not departing without 
licence was only mentioned in the recognizance, in order to con- 
tinue her appearance; and though not mentioned in the exception, 
yet it is not a collaterul thing, but within the ſenſe of it, 2 Le. 179. 

L 28 Trin. 31 Eliz. Paſchall's caſe. 
A bill was 5. A. brought his bill in the Star-chamber for riots and routs, 
1 &c. which was hve years before the general pardon, in the reign 
chamber, Of Q. Elizabeth, wherein were excepted a/ penalties, Sc. incurred 
and then = fr any offence, Dc. for wohich any bill hath been exhibited within 8 
g oy 72 gears before, and now depending, and alſo except all offences, contempts, 
don; and c. for which any bill <vas exhibited within four years before, and 
aitterwards noi depending. The queſtion was referred by the court of Star- 
was tries, chamber to Coke ſolicitor-general, who certified that the fine to 
and a fine the queen was not pardoned, but excepted ; but the impriſonment 
let on the and corporal puniſhment were pardoned ; but if the bill had been 
for part of exhibited within the four years, then the offence itſelf being excepted, 
the matter by conſequence all incidents or dependents upon it, whether cor- 
—_— in poral or pecuniary, are excepted; and therefore in that caſe no- 
e bill, and 3 . - 

for other thing is pardoned. And this certificate has been often confirmed 
matter by the opinion of the court of Star-chamber. 5 Rep. 46. b. 
— de Mich. 35 & 36 Eliz. Franklin's caſe. 

plaintiff was fined to the king and the party grieved, it being ſcandalhut, and not examinab e by the Court. 
The queſtion was, whether this fine and damages ſet upon the plaintiff were within the exception of the 
pardon, which is of all offences, Sc. wheresf, or _ which any bill within $ years before was, and is 
new depending. Adjudged that it was pardoned, for this ſhall not be ſaid to be a bill depending (accord- 
ing to the exception) on the part of the plaintiff, to charge m with the oftence ; for his bill can never 
be (aid a bill depending agaiaſt bine, on which the paint is to be fined ; but it was only intended to 
except bills depending, with regard ts the defendant, and this contempt was accidental and collateral to 


the bill, which being pardoned, by conſequence the hne is pardoned likewiſe. By all the judges at Ser- 
jeants - Inn, in Fleet-ftreet, except one. Hutt, 79, Hill, 1 Car. Beverly v. Powell. Jo. 89. S. C. 


6. In the general pardon of the 35 Eliz. there was an exception 
of all offences for which any ſitit at any time within four years before, 
or upon the laft day of this preſent parliament, and is, or ſhall be now, 
on the laſl day of the ſeſſions, depending in the Star-chamber. And in 
this caſe a hi was exhibited in the term 7 the parliament, and 

proceſs awarded returnable the term after the ſeſſions ended. Ad- 
judged that this was a ſuit depending before the return or ſerving 
of the ſubpœna, and ſo within the exception, this being a proceſs 
iſſuing out of, and returnable 22 the ſame court where the bill is 
exhibited, (viz.) the Star- chamber; and there is a great diverſity 
between this and an original iſſuing out of Chancery, and return- 
able in B. R. or C. B. for there the original comes out of another 
court, and there is no record in B. R. or C. B. before the return of 
it. Adjudged. 5 Rep. 47. Hill. 39 Eliz. G. Littleton's caſe, 
7. A. was outlawed on a recognizance in nature of a ſtatute ſtaple, 
and after came the general pardon of the 39th Eliz. excepting all 
debt due to the queen by recognizance, & c. or otherwiſe, and ex- 
| cept 
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Tept all debts ale ) fer cited b 7 renſon of any outlaaury. Tt was re- 
folved; that by the laſt exception it appears to be the queen's intent 
not to include any debts which accrucd duc by outlawry within 
the firſt exception; for as to theſe there 15 a ſpeci, ſaving, and in 
a ſpecial manner; and being a general pardon, it is to be taken 
moſt beneficially for the ſubject „and moft {trongly againſt the 
crown. 5 Rep. 49. b. 50. a. Hill. 41 Ehz. in Scaccario. 
W 28 s Cale, 

The general pardon of the 21 Jac. was with an exception of 
all bn. ad atlinns 95 qrare umpedtt, other than ſuch which the 
king may have by reaton of any I: ple incurred ultra three years laſt 
p: aft for any beneſice whereof any 1 incumbent then was, or the laſt day 
of the pai liam: nt ſhould be, in palſeſſion by preſentation or collation. In 
this caſe the church became void by the incumbent's taking another 
benefice, and continuing ſo two years, the king made title to pre- 
ſent by lapſe. Adjudged that the pardon extended not to this 
caſe; for that it was never the intent of it to a1/penje 20 plus "alt 
ties, and the defendant is not an incumbent within the proviſo of 
the exception, for he is an incumbent by y/urpation and wrong. 
Cro. Car. 354. Hill. 9 Car. Per all the juſtices in the Exchequer 
Chamber, except two. The King v. the Archbithop of Canterbury 
and Pryſt. 

9. A. being indebted to B. the king's receiver, gave him a bond, 
upon which his lands and goods were extended ; and afterwards 
upon ſecurity given to abide the order of the Court, the goods of 
A. were reſtored, and for ſo doing A. and C, enter into a recog- 
nizance; and upon breach thereof judgment was had, and a writ 
of error brought, in which there was a nonſuit after the general act 
of pardon ; and then, a ſcire facias being brought, the de :tendant 


pleaded the pardon thereto, in which were excepted all recogni- 


zances, obligations, &c. entered into by any receiver ſince the 

25th March, 1640; and in another clauſe a// bands tuen in his late 
2 s name before May 1642, for ſecuring the proper debt of any 
receiver of the revenue, were likewiſe excepted. This recognizance 
was held to be included within the exception under the word 9b/:- 
gation ; for though an obligation is not a recognizance in pleading, 
it may well be fo within the meaning of an act of parliament, and 
this was given in lieu of the obligation entered into before, and is 
a bond of record ; and fo being both chi, 75 it is in this caſe the 
ſame thing. Hard. 366. Mich. 16 Car. 2, in Scace. The Attor- 
ney-general v. Ward. 

10. A bill was filcd by A. in the Exchequer againſt B. for wages 
due to him, as an officer under him in the Mint, B. having been 
made maſter of the Mint by the keepers of the liberties of England, 
and thereupon entered into articles with them for payment of op 
ſaid wages. Upon the reſtoration all public debts and ſecuritic 
were veited in the king, but became dilcharged by the act "Eos 
vion, excepting the accounts of perfons aha have recerved arg of the 
rents, Wc. of 49 hereditaments of the cri and all fecter; ties entered 
into by any receiver er «ther accountant in the court of Hxchequer, and 
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excepting any the grads, money, c. of the late king, queen, ov 
prince. The defendant pleaded the pardon ; and adjudged that 
this was a caſe within it, and not taken out of it by any of the 

. Exceptions; for the exception of the late king and queen's goods 
extends only to ſuch as they were aFually Paſſiſſed af, and as to the 
word ( accountants } that relates only to common accountants in the 
Exchequer, whereas this is the cafe of a particular accountant in 
a collateral way; nor 1s this an account of the rents, &c. of any 
hereditament of the crown, properly (peaking, though it may be in 
a large ſenſe ſo called, but the product ot the ce or trade of 
the Mint. Per Cur, Hard. 371. Mich. 16 Car. 2. in Scacc. 
The Attorney-general v. Guerdon, 

11. One G. in the year 1659. was attainted of murder, and 
executed; and it was found by inquiſition that the faid G. had 
lent ol. ta the defendant, and that the defendant was indebted to 
the ſaid G. for it. Whereupon a ſcire fucius iſſued againſt the de- 
fendant, who pleaded that ſhe was not indebted to the ſaid G. 
modo & forma prout : and Hale Ch. B. held, that the act of 
general pardon excepts only the offence, and nat the forfeiture, but that 


that is pardoned, Hard. 421. Trin. 17 Car, 2. in Scacc. The King 


v. Margery Bernard. 

12. Upon an information againſt A. as heir and tertenant of the 
lands of B. the king's cofferer, for monies received to the king's 
uſe, the defendant pleaded the act of general pardon 12 Car. 2. 
in which were excepted all fines, Wc. and other public duties received 
by any ſheriff, Oc. or other officer for the late king's uſe, and nit ac- 
counted for and diſcharged; and excepting all offences in detaining, 
imbezilling, or purloining any goods, monies or chattels of the late king, 


queen, or prince, Adjudged that this account was pardoned, and 


not within any of the exceptions; for the detaining the late 
® Hard * fing's goods and moniert, relates only to goods that. were once in 


| —_ his actual peſſeſſian, and then taken + from him; and otherwiſe the 


General y, Whole pardon might be defeated by this exception, nor is it within 


— the other exception; for a cgffrer is a perſon of higher rank than 
06 . any that are named in the act, and a ſuperior ſhall not be in- 


11 30 J cluded where an inferior is fiſt named; and fo the plea was 
allowed per Curiam. Hardr, 441. Paſch. 19 Car. 2. The At- 
torney General v. Palmer. 

8. P. For 13. If a general pardon be with an exception of murder, yet it 

_—, does not except a fels de ſe, eſpecially where no inquiſition was 

offence may found till after the gencral pardon, Sid. 150. Trin. 15 Car. 2. 

in 8 B. R. The King v. Warde. | 

be d 

murder, and conſequently may ſeem naturally enough to come within the exception, yet ſince the general 

words of an act of parliament are to be expounded according to the common uſe of them, and the oftences 

of felo de ſe and murder are generally underſtood as diſtinct offences, and as ſuch ace diſtinctiy treated 
by all authors, who when they uſe the word murder, az ſignifying a certain ſpecies of offence alway 5 
mean by it the murder of another; and farther, ſince there is greater reaſon to except the murder of another 
out of a pardon, than that of a man's ſelf, becauſe both the law of God and: nature ſeem generally to 
require blood for blood, which can be applied only to the murder of another, the word murdcr ſhall in 
ſuch an exception be taken only 1 ſignify the murder of another, 2 Hawk. Fl. C. 387. 
Cap» 37+ ſ. 20. 


14. Suits 
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14. Suits for dilapidations were excepted out of the act of ge- A ſuit was 
neral pardon of 2 W. & M. / I. cap. Io. unleſs commenced and —_— 
depending ſuch a day. 


in the 1pi- 

ritual cour*, 
and a prohibition was moved for to ſtay the ſuit, which was by the ſucceſſor againſt the executor of the 
£rmer incumbent ; but the whole Court, upon hearing counſel, and conſideration of the matter, con- 
cel ved that the parliament never intended to take away the ſucceſſor's remedy for dilapidatione, for that 
was to caſe the executor of the wrong-doer, and tranſlate the charge to the ſuccetior. But they would 
intend this exception of ſuch ſuits as might be in the eccleſiaſtical court agateſ the dilapidator bim elta 
ro puniſh it as a critze againſt the eccleſiaſtical dase, and to pardon ity unte's there were projecutian befare 


rbe day eforeſaid. And iv the prohibition was denied. 2 Vent. 216. Anon. 


15. Information in nature of a gue warrants, and judgment per 
il dicit, and a capiatur pro fine ; the queſtion was, whether this 
was pardoned by the late act? Holt Chief Juſtice delivered his 
opinion, that an interlocutory judgment is not within the excep- 
tion of the act; for by a judgment is meant a final judgment, it being 
coupled with ſentence and decree, and a capiatur pro fine is only to 
bring them in to receive the judgment of the Court; but this 
being a matter of right, viz. in a quo warranto, though the fine 
be pardoned, yet the continuance of the crime is not. And he 
ſaid he remembered a caſe upon the act of parliament, in King 
William's time, where the fine for the nuſance was pardoned, 
but not the continuance of the nuſance. He ſaid, likewiſe, that 
where writs of error ſay, ſi judicium inde redditum fit, it 
extends only to final judgments, and ſo does the exception in the 
act of parliament. And Powel, Powis, and Gould were of the 
ſame opinion; wherefore judgment was given, that the defend- 
ant ſhould be ouſted of his othce for committing the offence, but 
that the fine is pardoned. 11 Mod. 235. Trin. 8 Ann. B. R. 
The Queen v. Tyrril and Barber. 

16. Marrying an infant ward committed by order of Chancery, and 
that without the privity of the committee, is a contempt of the Court 
but a general act -, pardon coming afterwards, though with an 
exception of all contempts and offences, for which any proſecution 
was then depending, and which had been projecured at the 
charge of any private perſon or perſons, was held by Lord Ch. 
Parker to be pardoned, this offence or contempt ending only in 
the puniſhment of the party offending, and not in relieving or re- 
dreſling the proſecutor. Wms.'s Rep. 696. Paſch. 1721. Phipps 
v. Earl of Angleſey. 


Ibid. 697. 
the reporter 
ſays, that 
the lord 
chancellor 
made the 
like deter- 
mination in 
the cauſe of 
K1FFIN v. 
KiryFiNg 
and alſe for 
a contemt 
of another 


nature, relating to a ward of Chancery, in Dr. Yalden's caſe, 


17. It has been holden, that a forfeiture due to the king by force 
of a convittion upon the flatutes 29 Elia. 6. Par. 5. and 3 Jac. 1. 4. 
Par. 7. ſhall not be taken to be within the exception of a general 
pardon, which excepts all forfeitures, &Cc. convertcd to a debt by judg- 
ment. Hawk. Pl. C. 16. cap. 10. f. 23. | 

18. It has been adjudged, that where a general act of pardon 


expreſsly pardons all petit treaſont, but excepts murder, it cannot be & 


avoided by indicting one for murder only, without the word pro- 
ditorie, &c. who has been guilty of petit treaſon ; “ for the leſs 
D 2 offence 


L314 


8. P. 
Hawk. Pl. 
. 165. b 
cap. 23. 

c. 39. 
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offence being included, and conſequently drow ned in the greater, 
cannqt but be pardoned by a pardon of it; and therefore the ex- 
ccption of murder in ſuch a pardon / be conf; rell ef Juc bh murder 
only as is ſpecially ſo called, and doth not amount to petit treaſon. 


2 Hawk. Pl. C. 386. cap. 37. ſ. 19. 


* (U. a) Charter of Pardon. IIZat Thing ſhall be 


Fol. 179. 
See R. a) 


5. 2) es | - 
> N. f I. IF a man be out/azved in triſpaſt, and the king 3 ins the outs 


There is no latury, yet the fins remoins, for this {ſhall not paſs by any ge 


Shoes BEE 
; "Ec nog neral word. + 7 HI. 4. 17. b. 1 22 Al. 45. adjudged.}] 


ters de Pardon, pl. 12. cites S. C. 


1 Br. Charters de P ardon, pl. 30. Cites S. C. 


5. P. For 2. But pardon f treſpaſs before outlawry. will bar the fines 
te ane - H 17 b.) 5 

Mul not be / 417. 

dut where he is outlawed, or otherwiſe attainted. Br, Charters de Pardon, pl. 12. cites. 8. C. 


1 If a man outlawed at the ſuit of the party be pardoned of 
ee, the 3 wry, yet he 14 net refts ered to his nods thereby. 7 H. 4. $6] 
42 of 2-0: „ but on a reftitution to the law. Br. Charters de Pardon, pl. 11. cites 7 H. 4. 4, 5+ 


Jr err:rupen [A. If a man outlarced of felony purchaſe a pard:n of the bee 
: vet his goods and lands ſhall be ferfeited. | 7 H. 4. 17. b.] 


88 


pen indicimert of mur wh it was aſſigned for error, a- at the cf ins the Ling pa >; wed biaw all that 

Fein 5 4% ail l . 4 17 . {it * 71. 13 hh. N p! * i a; 4 4 G44 S — F 1 * 4 ied, and 150 as, bs "4 Cy 4 4VC 61 '$ chat- 
ei Ad Tine Judgment was SEL Tied; - But he did n re- Lat. bis 4 4; becaulc IT dia not apa uy 
record here, Which was againſt the opinion of Hank. Quzre; for it {eeras that it 9:26; to be by werds 
of reftic 1er, OP t by brd of pa . Br. Charters de Furdon, pl. 73. Cites 9 11. 5.14, 15, — 


þ Br. Charters de Pardon, Pl, 18. Cites b. C. 


[5. If a man bound in a recognizance for ſurety of the peace Fills a 
man, and is pardoned of the feln), yet he thall = be diſcharged of 
the recognizance. 7 II. 4. 35. b.] 
Pr. Corone, 6. If a man be ie of felony 'y aid al, 6 Fi. eaſon, and after he 1 is 
. cullatued of felony, and then che ki ag hardcus the felony, he ſhall not 
pe: Catefvy, be arraigned 5 "the trea ifou ; for he cannot be dead but once. Per 
Catelby ; 3 but Brookc 142735 tlie Contra, is held tor law. Br. Char- 
ters de Pardon, pl. 44. cites 6 E. 4. 4 
7. If three bring fer veral appeal; of rob bery againſt I, . N. and he i IS 
fe. und guilty al tl. uit of ihe ones he thall not be arra:; zned at the {uit 
of the others. Per Suliard ; but Markham contra; quære. Br. 
Corone, pl. 146, cites 6 E. 4. 4. 
J Inſt. 23% 8. A man abſured the realy for the death of a — and was taken 
3 = afterwards, and pleaded the king's pardon of all fclzmes ; and was 
Hawk. Pl. diſallowed ; for it did not make mention of abjuring. Br. Char- 
<. 39 Jo ters de Patton. pl. 23 Cites 9 E. . 28. 
ef 9. One hncd for trelpals, and after the treſaſt is pardoned 
( 3 the fine ſhall not be diſcharged; becauſe the p: ardon has no rela- 


tion to any certain time. Lat. 141. Davy' 2 caſe. c 
| 10. 1 


Prerogative of the King. 32 


10. If the king has a verdict againſt A. for debts or damages, and The king 
before judement the king pardens this debt and damages to A. the —_— 

/ JV b 3 | action © 
king thall have judgment : lo it 1s between common perſons; but debt upon 
becauſe neither a ſcire facias lies againſt the king for A. if he be in an obli- 
execution, nor an audita quercla, if he be not in execution; this £2993 the 


* . detendant 
pardon and relcaſe ſhall be allowed t9 diſcharge the execution. pleaded non 


Jenk. 183. pl. 72. cites 11 H. 7. 10. by all the Judges in the eſt factum, 
Exchequer Chamber. 2 

| : 5 nift prius 
it was found the dec of the detendant, and before the day in Bank, the king pardoned the defendant all 
debts, quarrels, &c. and atter the king had judgment, and ſuzd out execution. Albeit by the judgment 
a new title to the faid deut is accrued to the King ct record after the pardon, the obligation at the time 
ot the pardon being but a matter in fact, yet becauſe the obligation was the foundation of the debt, and 
the matter Wiiereupon judgment was given, and by the pardon the debt due by the obligation was ex- 
tint, th. judgment thereupon cannot bind, but is to be avoided by pleading the pardon. 3 Inſt 236. 


Charter of Pardon. Nelatiou. 


(Ui. 2} 


1. N EBT by the king upon obligation ; the defendant pleaded non 

oft faftum, winch paſſed again/# him by niſi prius, and be- 
ore the day in Bank the king pardoned him, &c. this diſcharges the 
debt, but net the fine, which accrued by the judgment after the 
pardon, by the denying of his a20n deed, and fo no relation of the 
tine to the action; for this incurred by the denying, which was 
before the pardon, and the judgment is by reaſon of it. Br. Re- 
lation, pl. 22. cites 34 H. 6. 3. and 35 H. 6. 1. 25. 

2. Patent granted by the king, or pardon, and other matters of 
record, ſhail have relation /9 the tefle or date of it, and matter in 
fact to the time of the delivery only. Br. Patents, pl. 24. cites 
37 H. 6. 21. 


Br. Charters 
de Pardon, 
Pls 4+ 

cites S. C. 


Br. Char- 
ters de 
Pardon, 

pl. 24. Cites 
S. C.—A 


charter o 


fard:n ſhall have relation to the date, and net te the livery, being matter of record; otherwile of matter 


in pain. Atjudgeds Latch. 22. in Boſton's Cale. 


. Vlluntary eſcape cannot be pardoned before the act done. Br. 
Patents, pl. 51. cites 13 H. 7. 15. 
4. If a man be attainted of murder or felony by outlawory or otheraviſe, 
and the king pardons him all felomes, murders, and executions thereof, 
and outlawries and waivings, and ſuits of peace, and pardons and re- 
leaſes all forfeitures of lands and tenements, and of goods and chattels ; 
this ſhall ſerve only for the life and for the land, if no office be 
thereof found, but it ſhall nt erve for the goods without reftitution 
or gift ; for the king is intitled to them by the outlawry without 
office, but the king is not intitled to the /and till office be found; 
and if office be found afterwards, yet the pardon ſhall ſerve; for 
this ſhall have relation to the judgment, and then the pardon 
meſne ſhall ſerve well. Contra where gffice is found before the pardon 
granted; for then the king is ſeiſed by the office, and there a 
releaſe or pardon cannot give it, but there ought to be a gift or 
graut; note the diveriity. Br. Charters de Pardon, pl. 52. 
cites 29 H. 8, | 
5. A, being indicted for murder, pleaded a pardon of all felo- 
[ the 14th day of February, which 


pics, offences, &c. before and unt! 
| 2 Was 
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was ſubſequent to the time of the giving of the wound, but an» 
tecedent to the party's death. It was adjudged that the murder was 
pardoned for the wound given by the priſoner was the commence- 
ment of the felony, and“ was the offence and miſdemeanor againſt 
the queen, which 1s pardoned by the ſtatute, and for that reaſon 
every thing conſequent thereupon. PI. C. 4or. Mich. 13 Eliz. 
Cole's caſe. | 
— 2 6. Where a minifter was deprived for an oſſence tempore parlia- 
_ Mich. menti, and the offence was afterwards pardoned by parliament z aud 
42 * 43 then the parliament ended. The deprivation was utterly wed ; 
| Eliz. C. B. for the pardon relateth to the firſt day, and the party need not ſue 
4 in caſe of 3 * N a - 
Baker r. to reverſe the deprivation. Cro. E. 41. Trin. 27 Eliz. C. B. 


Rogers. — Fox's caſc. 
S. C. cited 
2 Hawk. Pl. . 395 CAPs 37 . 53 


S. P. But 7. Upon an appeal to the arches court, there was a ſentence 
4 3 given for defuniatery werds, and 12d. cots ; and then came the ge- 


which the neral pardon; and then the defendant appealed to the delegates, 
ſuit was who affirmed the laſt ſentence, with greater cgſle, not allowing the 


in the pi- defendant's plea of the pardon. Adjudged that theſe coſts given 
ritual court | 
be par- by the delegates were not taken away by the pardon, being for the 


. done hang- wexation (which was ſubſequent thereto) though the original 


— * offence was pardoned, Winch. 125. Hill. 22 Jac. C. B. Davis 
tuch pardon v. Hawkins, | 

re ate do A 

time precedent to the award ofthe coſts, and after ſuch pardon the appellant deſert his appeal, and the 
ſpiritual court award cofts againſt him; in reſpect of ſuch deſertion it teems that he may have a prohibi- 
tion, becauſe the you having diſcharged the coſts, the firſt ſuit, as well as the offence, made the appeal 


to be to no purpo 2 Hawk. Pl. C. 394. cap. 37. 1. 43+ 


8. A. was libelled, and ſentenced by the eccleſiaſtical commiſſioners, 
fer aiding and aſſiſting B. 10 commit adultery with C. and for this 
offence was fined to the king, and injoined ts do penance in the church, 
&c. On which A. prayed a prohibition, and it was granted ; for 
that by the general pardon (which came before the ſentence paſſed } the 


offence was diſcharged, and conſequently the ſentence and fine 


4 which came after were void; and it was held per Hutton J. that 
| if ſome of the effence; charged on the defendant were committed after 


the pardon, 25 the ſentence and ſine in this caſe being intire, the 
pardon ſhall be a diſcharge thereof. Cro. Car. 113. Trin. 4 Car. 
C. B. Peel's caſe. 

eee 9. A general pardon by af of parliament, though made the laſt 


Here if there 


de an vſuri- day of the ſeſſions, ſhall, like other acts, relate to the ſinſt day of fes. 
644 centre, frgns., But it is otherwiſe of a pardon of grace, and a ſpecial pardon, 


; after be- vhich ſhall relate only to the ſeal and date of it. Adjudged per 
| bins a ſeſ- d , * FY 
Gons oo Cur. Lat. 22. in Boſton's caſe, 

parliament 

and then a judgment on an information on the ſtatute of yſury is given, and then a general pardon comes; 
this pardon, by its relation to the i ſt day of the ſeſſions, ſhall pardon the judgment, though /ubſequent 
thereto, Otherwiſe it is, if after judgment for the uſurious contract, a ſpecial pardon is procured. 
Vet Cur, Lat. 22. in Buſton's caſe, cites 36 H. 2. 5, | 


10. The 


Prerogative of the King. 


10, The defendant was indicted, and convicted on the ſtatute 
of uſury; and on a certiorari pleaded the coronation pardon, 
which was general, of all uſurious takings and contracts, without 
relation to any certain time ; for this reaſon it ſhall not diſcharge the 
judgment which was given before the pardon ; but when the par- 
don is of all offences committed before ſuch a day, there, though 
a judgment intervene, it ſhall be diſcharged by the pardon. Per 
Cur. Lat. 141. Davy's caſe. | 

11. Iiformation for importing gloves contra ſtat. 3 E. 4. cap. 4. 
the caſe was, that the gloves were imported before the 25th of 
March, to which time the general pardon extends, by which all 
unlawful importations were pardoned ; and in April following the 
ſaid gloves were found in the hands of the defendant to be fold. 
The queſtion was, whether this forfeiture was diſcharged by the gene- 
ral pardon intervening betqween the importation, and the finding them 
to be fold ? But the barons were divided. Turner Ch. B. held, 
that the forfeiture was not gone by the pardon ; for he ſaid, the 
importation was not unlawful, and by it there 15 no offence againſt 
the ſtatute, but it is the ſelling or deſign to fell winch gives the 
forfeiture; but the other barons ſcemed to be of the contrary 
opinion, inaſmuch as the ſelling is not the principal offence, but 
it is evidentia facti that the importation was to that intent, and 
ſo the importation being pardoned, the goods ſhould not be for- 
feited. And Thurland compared it to the caſe where a man is 
ſtruck, and dies in a week after, the death ſhall have relation 
to the ſtroke. And Sawyer put the caſe, ſuppoſing theſe goods 
had been ſeiſed, and then the king had reſtored them, or ſuppoſe 
the king had releaſed to the party, there they ſhould never be for- 
feited by any after-ſale again, notwithſtanding the ſtatute ſaith as 
often, and everytime they maybe found, &c. Freem. Rep. 325, 326. 
Paſch. 1674. in Scacc. Harling v. Cannon. 


Pardon. To what the Words 


(U. a. 3) Private 

ſhall extend, 

1. IF. the king pardons to the alienee of his tenant, ubs holds in 

2 all alienations, by this the tenant cannot alien, but by 

this the fine for alienation is pardoned, notwithſtanding that he 

did not pardon the fine but the alienation. Br. Charters de Par- 
don, pl. 26, cites 14 H. 6. 26. 

2. Sheriff made a falſe return, and the king ex mero motu, 
ſpeciali gratia & certa ſcientia, pardoned all miſpriſiont, offences, 
and contempts ; after this pardon was obtained, the judges of B. R. 
fined him 1001. for this falſe return; the fine was eſtreated into 
the Exchequer, and the ſheriff was taken in execution, and com- 
mitted to the Fleet ; he ſued a ſpecial writ upon this pardon in 


the nature of an audita querela, compriſing all this matter, and ature. By 
returnable in the King's Bench. Reſolved that the patent by — 30 


the ſaid general words pardoned the ſaid offence, and that , 
D 4 | 


Br. Pa- 
tents, pl, 
102. cites 
S. C. 


The king's 
pardon of all 
mi ſprifions, 
offences, and 
contempts, 
pardons an 
offence 

againſt any 


ges i 
the Exche. 
quer Cham: 


© * 
ern N ln * ä 9 —_— 


iarce Ader 
- 
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ber. Jerk. the pardon preceded the ſetting of the fine, therefore the fine 

may be [is] diſcharged. After judgment, and before or after 

6. 4+ execution, the king's pardon diſcharges the debt or offence, and 
execution of it, and is pleadable againit the king, Jenk. 109. 
pl. 10. cites 36 II. 6. 24. Quatermain's caſe, | 


Bt there 3. Information in the Exchequer for /bipping of wworl to other 
was alto in place than Calais, againit the ſtatute, &c. the defendant pleaded par 
e N don of the king de ſoa pacts, which, per Choke, is only ſurety of 
Sd the peace, and all actions which are contra pacem, and this 
bir: action is not contra pacem. Br. Charters de Pardon, pl. 24. cites 
H. 6. 1. 

is god. Idid. 

Br. Preco- 4. If the king pardons emmmoda demanda, yet inheritance is not 


2 42 pardoned, quia rex; and vet in the calc of a Common perton, 
+ Y\inuco : — * =. : I - 5 88 6 ON ES — 1 7 — 3 
8. C. rent, right ot entry, and every thing wil h ts inſplied im it is 
determined; contra in caſe of the king. Pr. Relcaſes, pl. 44. 
cites 6 H. 7. 15. 
Sen parton 8. The king's pardon of . all effences and miſdeeds, contra forman 
pa 8 3 ge uhν,]jmatte fintutartim, extends to thc offence of wclo/ures against 
C $ JO EX - 4 * — 5 . p bes” 
dend tothe the ſtatute of 7 JI. 8. but it does not extend to the continuance of the 
, . , - ns n, 3 5 ſa nes * - 2 
cestmsance ancleſure ajtei the i 4. UW, as ol a nul ace. Jenk. 198. pl. I 3 
Sies tan. 
the pardon ; for this continuance is a new nuſance, as the incloſure is ; for this is a depopulation con- 


* 


2 ; : ney Ls 2 ? 5 
ud. „. 1989 * - 3* 


S. P. Jenk. 6. If the Heir of the King's tenant 20i/hin age, enters and takes 
: the profits, and the king pardons him all zutruſiant; this ſhall 


FER "PO 12 4 
* a * 5 2 7 ” 4 Bo , „ Do s ep 
nod, b. erve him for ® mtruſeens and moſus profits until office found, but not 


Mic. for the iſſues afterwards, neither docs it diſcharge him of Iivery 

burt if he were of full age when he fo intruded, and obtains' a par- 
til the | don of all intruſions before office found, this difcharges him of 
date of che intruſion, meine rates, and livery. jenk. 198. pl. 13. cites 
For all che 10 H. 8. 


time that he occupies after his full age, he is chargeable to the king; but where heir is af full age at the 
V 


time of the pardon, he Nall go quit, becauſe the King has no tit c to intermed3.c with the land aitter the 
pa:don ; and i a diverfity waere the he. r is of full age, and where within age at the time of the pardon, &c. 

. * Le a eres 4 7 a; - 5 6» FY" y a+ + $445 — * * Il ha r 
quod nora. But the reporter makes aA 121 3 for it leems that the pardon Made to the heir, ro whoſe 


lands the k ng had once cauſe of wardſhip, tha!l diſcharge the heir as well where he is of full age, as 
where he is within age at the time of the pardon; and that this pardon counterya.ls a ſpecial livery, and 
the effect of a ſpecial iivery is no other in ettect but licentia ingr:diendi, &c. | 


Such pardon 7. A, purchaſed land to him and wife, and to his right heirs; 
1 the lands were held of the king in capite; A. had no licence; 
the hulb mad the king by a coronation pardon, pardoned A. omnes altenationes, tranſ- 


ſerve wie 
ee to greſſiones & offenſas pro qualibet alicnatione fivi fact. This par- 
im and Nis 


wit: don pardons this alienation; for the word alienation properly 


their lives, goes to the fee, and a coronation pardon ought to have a favour- 

. able conſtruction. By all the Judges of England. Jenk. 222. 
pl. 67. cites 3 Eliz. D. 196. Sir Robert Catlin's caſe. 

3. M. was attamted in a premunire, and the king pardoned 

him omnes & fingulas trumſgrgſioues, offenſas & contemptus. And 

| | the 


Prerogative of the King. 35 


the queſtion was, whether by this pardon the judgment in pre- 
munire was releaſed ? And the Court, after giving M. ſome ad- 
vice to be more careful for the future, and to take heed of run- 
ning into ſuch high offences, allowed the pardon. 2 Bulſt. 299. 
Mich. 12 Jac. 'The King v. Sir Anthony Mildmay. 

9. A. became bound to B. in a ſtatute of o, ol. and after * it was 
was found in arrcar to the crown 22,500]. as collector of the * ra- 
new impoſt. Upon A.'s death his lands were extended for the thar this 
king's debt, which were afterwards granted by the king to J. 8. debt to the 
in truſt for C. A.'s heir; then comes the act of general pardon * "== 
13 Car. 2. wherein al accounts of receivers, collectors, &c. are ex- doned, not- 
cepted; but it is provided, that the heirs, executors, &Cc. of ac- EE 
countants ſhall not be charged, except for /tums remaining en de- tems oh. 
counts already fiated. C. conveys to D. and afterwards in the accounts of 
Exchequer plcads the pardon in diſcharge of the crown's debt, om _— 
which is confeſſed by the attorney general, and judgment given — 
accordingly, Upon an ejectment againſt the executor of B. who e, 
had extended the lands upon the ſtatute for the 10,000]. it was _— 
adjudged that the word {accounts } in the exception of the act of o 2 Ch. i. 
pardon extended to firms due on accounts flated, as appears by the after the 


ſubſeguent proviſo, in favour of the heirs, &c. of the accountants, % day of 


- * — 3 _ 
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IN 
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ſnall be taken abſolutely evirhout any /imiration to the time; and that for two reaſons. 1. Becauſe the 
rebels in the year 1642 begun to lcequeiter the rents of the crown. And 2diy, Becauſe the rents of 
the king is the loft antecedent, to which that which follows ought to relate. Per three Juſtices againk 
Levins J. 2 Lev. 135. Mich. 35 Car. 2. C. B. Travel ve Carterets 


: a Jan. 1642; q 

though properly a fum due on an account 18 not an account, as was — this 4 
3 . a . E 
adjudged on the ſtatute of limitations on the words (merchants ac- money was | 
4 0 AY 10 23 
ounts). 3 Lev. 135. Travell v. Carteret. n 3 
counts). 3 Lev. 135. Travell v. C PPP F: 
account ſtated in 163$; for that the words after the: 30rb Fanuary 1642 relate only to thoſe 3 
next antecedent, viz. rents of King Charles I. and the former part of the ciaute concerning the accounts, HJ 


— 
1 


(U. a. 4) Pardon. Good. In reſpect of the Words. L 36 ] 
In Criminal Caſes 


1. A MAN was c-nviZed of robbery at the ſuit of the party, which 

& party rel:afed him the execution, and the king reciting the at- 
tainder pardoned him the execution ; and becaute he did not pardon the 
felony by expreſs words, the charter was diſallowed. And ſo it 
ſeems that the party by the pardon of the plaintiff ſhall not go 
quit, without pardon of the king; quod vide Br. Corone, pl. 24. 
cites 8 H. 4. 22. 


2. If a man hills another, and the bing pardons all felonies, this 2 al 
ſhall not ſerve ; for it ſhall be intended that the king was de- * . 
ceived in his grant, and did not know the heinouſneſs; per Mar- tobe laid 1 
tin. Br. Charters de Pardon, pl. 19. cites 8 H. 6. 20. — f 


in miny books, that wherever it may be reaſonably intended that the king, when he granted a pardon | 


* 

general rule f 

: 

6 » af - ” * 26 0 —_ 9 I 
of telony, was net fully apprizcd both of the heinoujneſs of the crime, and alſo Heu far the party fands | 


ervifted theresf on rec, the pardon is void, as being gained by impoſition on the king. And this is $5 
very agiceable to the reaſon of the Jaw, which ſeems to have intruſted the king with this high prerogative, L 
upon a tpecial confidence that he will pardon thoſe only whoſe caſe, could it have been foreſeen, the law N 5 
"el! may be preſumed willing to have <cxcepted out of its general rules, which the wit of man cannot 1 
| | pollibiy make ſo petteR as to falt every particular caſe, And upon this ground this caſe was determined; 1 


put 1 


36 Prerogat ive ot the Ring. 


but ſays that he was indicted by theſe words, that he had ſlain a man for having ſued him in the king's 
court, which Brooke in his abridgment of the cate omits. 2 Hawk. Pl. C. 383. cap. 37+ ſ. 8. a 


S. P. Br. 3. And per Strange, if a man be attainted ,. felony by outlazury or 
* verdict, and the king pardons him all felonies, this is not good for 
< C. pet the reaſon aforeſaid z and therefore it is uſual to mention all Judg- 
1 ments, executions, pains, and penalties of the lame. Br, Charters de 
ra man "IS 

un Pardon, pl. 19. cites 8 H. 6. 20. 

for fel, and after the king pardsn: him @7 manner ies, this is not good, becauſe he did u. 
pardon al! cx:crions of ler. Pe Choke J. quod nun negatur. Br. Charters de Pardon, pl. 44. cites 
6 E. 4. 4 | 


Bat ifithas 4. Pardon was, perdonavimus R. I. J. B. R. C. de emmbus 
_ pit, feloniis, per prediftes R. V. J. B. R. C. vel per aliguot corum fact. 
R. *. & And per Tremaile and Hufley J. the pardon is not good, becauſe 
altes jepra feliny is ſeveral, and cannot be joint; and therefore, becauſe 
Aalener face the pardon is jcirt in the premiſes, it is not good, though it be ſeve- 
tir, Kc. per ral in the ſubſequent. And after Fairfax went to the juſtices of | 
_— s C. B. for their advice, who ſaid that it cannot be good as it is 
e . written; and after it was amended in the Chancery, But Brooke 
= K. C. fays he has heard that the book is miſprinted, and contrary to the 
+ os 3 record; for the ſirſt pardon was good, by reaſon of thoſe words 
Ni ben (veleorum aliquem) in the ſubſequent ; quod nota. Br. Charters 
good; for de Pardon, pl. 5 1. cites 22 E. 4. 7. 

this 1s 

ſevera!. Br. Charters de Pardon, pl. 87. cites 22 E. 4. . Serjeant Hawkins favs it ſeems 
azreed, that the pardon of A., B., and C. of all felonies by them done, without adding, or any 
of them, is void, becauſe it ſuppoſes them jointly guilty, and extends to no other but joint f-lonies, 
whereas all felony is ſeveral in each oſfender, and cannot be joint. And the Year-book of 22 E. 4. goes 
fo far as to hold, that the addition of the words (or anv of them) will not help a pardon beginning with 
ſuch joint words ; but it is ſaid to be miſreported, and contrary to the roll, and ſeems to be agreed not 
to be law at this dy. 2 Hauk. Pl, C. 355. cap. 37» f. 24. 


5. A. commits treaſon or felony; the king's pardon of all . 
fences does not pardon treaſon or felony tlie law requires, in the 
pardon of capital offences, a particular mention of the nature of the 
crime, ne maleficia remancant impunita, and the king be deceived. 
A general pardon of all felonies is good for any felony, but not for 
treaſon, Where a felon is attainted, a pardon of the felony will 
not ſerve him without a pardon of the attainder alſo, Jenk. 197. 

pl. F. cites 2 H. 8. 

[37 6. If the king pardons A. a felony wheres} he flands indicted, or 
indiFed and attainted, &c. and in truth Ye is not indicted nor at- 
tainted, &c. this is expreſſio fal, and makes the pardon void. 
3 Inſt. 238. 

7. D. was indicted of _ and murder, and prayed to have 
his pardon allowed. Per Withens and Holloway, felonica inter- 
fectio is well enough, though murdrum be omitted, but the Ch. ]. 
contra. Manflaughter is felonica interfectio; but at another day 
(the Ch. J. being abſent) it was allowed. Comb. 39. Mich. 2 Jac. 2. 
B. R. The King v. Davies. | | 

On the d- 8. One outlawed in an appeal of felony, prayed his c/ergy, 
_ 3 which was counterpleaded on account of bigamy, &c, and afterwards 


to be ad- purchaſed a pardon, and ſued ſcire facias againſt the appellant, &c. 


mitted, that 1t 


Prerogative of the Ring. 


it is ſaid, that the pardon was not allowed, becauſe it made no men- 


tion of the bigamy. 2 Hawk, Pl. C. 383. cap. 37. 1. 8. 


37 


the pardon 
was not 


good, be- 


cauſe it made no mention of the bigamy; and yet it is ſaid, upon the non- appearance of any one to 
maintain the appeal, the pardon was allowed; ergo queries 2 Hawk. Pl. C. 383. cap. 37. fo 8. 


Marg. cites 11 fl. 4. 11. pl. 24. & 48. pl. 25» 


(U. a. 5) Pardon. Good. In reſpect of the Words. 
In Cafes not Criminal. 


1. FN attaint the defendant pleaded ontlawry in the plalntiſt, judge 
ment if he ſhall be anſwered ; the plaintiff ſbewed a pardon, 
which was, ta quod flet rectus in curia ; by which Finch. ſaid, that 
therefore this is conditional; and ſaid, that where the defendant 
recovered againſt the plaintiff in the firſt action, becauſe he has 
not made gree to him, there the pardon ſhall not ſerve, Fiſh faid, 
the pardon is not to be repealed by any, unleſs by you, and by 
our {uit we are to ſet aſide all the firſt record; and therefore did 
not allow the ſaying of the defendant, but the charter of the 
plaintiff was allowed. Er. Charters de Pardon, pl. 34. cites 
30 Aﬀl. 20. | 
2. A man was bound in a recognizance to keep the peace, and the 
defendant in ſcire facias upon the recognizance pleaded pardon of 


the king of all debts, accomits, and recagnizances, and the pardon 


bore date after the recognizance, and before the forfeiture ; and the 
opinion of the Court was, that the pardon is good; as releaſg 
of an obligation before the day of payment 1s good. Br. 
Charters de Pardon, pl. 17. cites 11 H. 4. 42.—Contra per Priſot, 
7 H. 6. 4. 
: 3. The king pardoned A. B. omnimeda debita, & c. ex mero matu 
& certa ſcientia; and after debt avas demanded againſt him in the 
Exchequer, as ſheriff of C, and he pleaded this pardon, with ſug- 
geſtion that he bus ſheriff, &. And by fome juſtices the pardon 
is not good; for it is not de communi gratia, nor general pardon ; 


and per Brian, capi debet juxta intentionem regis, & non ad de- feen fer 
N 


ceptionem regis; and here he is not named ſheriff in the pardon, 
and therefore it ſhall be intended his proper debt, and not as 
ſheriff, But per Huſſey Ch. J. and ſeveral other juſtices, the 
pardon ſhall ſerve the debtee as ſheriff in the firſt caſe, becauſe 
it is ex mero motu, &c. for it ig general pardon ; but pardon made 
upon ſuggeſtion or ratione officii ſhall be taken ricky according to the 
letter; but after the pardon aforeſaid made to B. was allowed 
by the barons of the Exchequer. Br. Charters de Pardon, pl. 36. 
cites 1 H. 7.10. 

pl. 53, cites 2 R. 3. 7» 


The king 
pardoned 

* N. (E:. 
only) all 
dots and 
accounts, 
and be was 


„and be- 
cauſe it was 
ex certa 
ſeientia & 
mero motu, 
it was al- 
lowed withe 
out being 
named ſhe- 
riff. Br. 
Charters de 
Pardon, 


But if J. N. be indebted to the king by two ice, and males 


executors, and dies, and the king pardons the executors by their proper names, omnia debita ſua, and does 
not ſay executoribus, &c. this ſhall not ſerve them as executors; per Brian. Ibid. Br, Charters da 


Pardon, pl. 36. cites 1 H. 7. 10. 


4. If the king grants to the merchants to tranſport Tool without 
Paying culiom, this is a good pardon of the cuſtom, per juſticiarios 3 
contra 


ha 
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contra if the king licences the merchants to export wool, and re- 
tain the cuſtom, yet the cuſtom ſhall be charged; for this is no 
pardon in itſelf; nota diverſita eim inde benc. Br. Charters de 
Pardon, pl. 68. cites 1 H. 7. 24- 
Fu? pardon 5. It was doubted if pardon of the king f all manner of d. os 
SE be good or not. Br. Charters de Par don, pl. 75. cites 11 H. J. 
tue king; and yet on does not extend to join: debts that this perſon and anoth £4 and per Fairt 
this pardon does not extinguiſh relicf of the king. Ibid. IId per Brian and Vaviior, paidon of 
the king F au adions is nct good. Ibid. 


D. 2*6. pl. 6. The tenant of the king dies ſeiſed, and an office is found 

e ee accordingly, and the heir had entered and taken the profits before 

cites S. C. the office found, and afterwards the king g pardons all in trufior * 
this is not good without theſe words, i ue and profits, &c. 


RENE: 88. b. Hill. 22 H. 7 7 
B. was indiFed for ftriking in Weſiminſier-Hall near the ſide 


of the bar of C. B. iitting the courts, and obtained his pardon 3 
and the queſtion was, if it ſhould be allowed, becauſe it va 5 
from the indictment ; tor the indiment Was, = ravit vulnerawt 
r percuſſity and the pardon omitted percu/Jit ; and yet good per Cur. 
for it is in the recital, and if no recital had been, yet it ſhould 
have been good, and vuluer. is larger than percuſſit ; but if it was 
not, there are general words, viz. omnia male. in indictamento 
præ dict. contin. Sid. 211. Trin. 16 Car. 2. B. R. The King 
v. Bockman. 


(C. a. 6) Pardon. Good. In Reſpect of the Time of 
the . 


Pardon made by E. 4. be fore he was afually king, was voi: wy 
even after he came to the crown. Hawk. Pl. C. 
cap. 17. f. 13. 

2. If the tenant of the king difſeiſes me, and dies, his heir within 
age, and I enter, and the king pardons me all entries upon him, and 
—— is found for him, yet the pardon is good; but parden after 
ce found is vid; for he ought to traverſe, or make petition or 
monſtrans de droit, per Choke J. But per Markham, the par- 
don is not good * the oſſice nor after; ; which Brook ſays does 
not ſeem to be law; for it feems that it is a good pardon, Br. 

5 Charters de Pardon, pl. 43. cites 5 E. 4. 4. 
e 2. Tenant of the king dies leife 25 and his heir enters without li- 
un: per Philpot, if the king ae him before office found of the 
Fr frond, intrufron, then the intruſion and the iſſues are pardoned, Br, 
rar na op Charters de Pardon, pl. 48. cites 16 E. 4. 1. 
x: pard ned, per Philpot ; but per Morton, after office found he ought to have ſpecial pardon ; quzre, 
Br. Chutss de Paidon, pl. 48. cites 16 E. 4+ 1. 


4. The heir beſare aſſice found may diſtrain the tenants, and pardon 
raade to him before office of intruſion found is good, but ofhce 


may be found after, notwithitanding the Pardon; but this ſhall 
10. 


Prerogative of the Ring. 38 4 


wt ſerve the king but for the profits before the office, per Huſſey. 
Br. Charters de Pardon, pl. 39. cites 3 H. 7. 3. 

-. The king may pardon things which are in prram pecunarium ” : 5 atents, 
before the aft done ; contra of voluntary eſcapes, felony, &c. Br. $* C. TR 
Charters de Pardon, pl. 41. cites 3 H. 715. 


(U. a. 7) JVhat the King may pardon. 39 ] 


1. £43 2 1 TERS of pardin for man{faughters, robberies, This ſtatute 


felomes, and other treſpaſſes, ſpall net be granted but confirmed 
, . X "0-7 . En 1 * by 4 Fd. 3. 
guhere the king may do it ſaving his cath, vi. where one man Eilleth 1. 18 
another in his caun defence, or by a misfortune. Id. 3. 2. a2 
14 E. 3. 15. 
—"The king may pardon murder, though he cannot diſpenſe with it; per Hales Arg. March 213. Frin. 
18 Car. in Rickebie's caſe, — Holt Ch. . laid there was as good reaſon why the king ſhould pardon an 
indictment of murder, which is his ſuit, as why the ſubject thouid diſcharge an appeal, which js the ſuit of 
the ſubject; and that the king was by his coronation oath to ſkew mercy as well as to do juſtice. And 
e ſaid that this ſtatute of 2 E. 3. cap 3. meant anly that the king ſhould be fully informed befere be fare 
doned any felony ; and that the reaſon of that and other reſtriftive jtatutes was, for that after the ſtatute 
of Glouceſter, cap. 9. upon a murder done, it was uſual to apply to the Lord Chancellor, and obtain a 
pardon by undue means and falſe ſuggeſtions, with general words in it; and this was the occalion of thoſe 
reſtrictive ſtatutes, that application be made to the King in perſon, fo the intent the king himſelf might 
be apprized of the matter. 2 Salk 499. Hill, 3 W. & M. B. R. The King v. Parſons. 
S. P. 4 Mod. 63, Mich. 3 W. & i. B. R. in caſe of the Ring v. Anonymus. 
Serjeant Hawkins, after reciting this ftatute, and adding that it is confirmed by ſeveral ſubſequent 
ſtatutes, ſays, that there being no precedent in the Reyitter of a pardon of any other homicide, but ſuch 
as is done either in ſelf- defence, or by miladventure, or by inta':ts or madmen, ſome have gone fo far as 
to hold that the king's pardon of any other homicide is not good, unleis it be confirmed by parliament, 
or at leaſt have a non obſtante, But the Se:jeant ſays this ſeems contrary not only to the general 
tenor of the books, which clearly admit the king's power to pardon any homicide in general, but alſo to 
the expreſs purport of 13 R. 1. which by ſhewing in what form the King thall make a pardon of mur- 
der, plainly allows that he has a power to make it: beſides, the fame reaſons hold as ſtrongly againſt 
the king's power to pardon manſlaughter as murder, which yet he-fays he never knew diiputed. Hows 
ever, it ſeems reaſonable, that thus much at leaſt be allowed to follow from the arguments above men- 
tioned, that too grea* caution cannot well Le taken in the grant of pardons of any homicide, that there be 
tome ſuch favourable circumitances in extenuation of it, as may bring it ſome way within the equity of 
the caſes in the Regiſter, and thcre old ſtatutes. 2 Hawk. FI. C. 385. cap. 37. f. 14. 


2. In appeal by the party of the death of his father, the king can- In appeal of 
. "RN 571 : * — death, rob- 
not pay don the execution; quod nota. Br. Appeal, pl. 150. cites — 
14 E. 3 &c, the 
54 king cannot 
pardon the defendant ; for the appeal is the ſit of the party to have revenge by death, and whether the 
defendant be attainted by judgment, &c. or by outlawry, the pardon of the king ſhall not diſcharge the 
defendant. 3 Inſt. 237. ; 5 
Serjeant Hawkins ſays, a pardon of the king will not be any bar ta an appeal, except only where it is 
carried on at the ſuit of the king after the nonjuit of the parry, in which cate it may be barred by 4 
' pardon in the ſame manner as an indictment, 2 Hawk. Pl. C. 392. cap. 37. ſ. 35. 

3. In attaint by A. againſt the party and the petit jury; agaizff 1 2 
the party to have reſtitution ; this the king cannot pardon; againſt the my = 
petit jury by the common law, that they thould lofe liberam legem, 3. B. R. 
&c. this the king may pardon, becaule it is a puniſhment exem- 22 BAS 
plary to deter others, and tendeth not to the reſtitution or ſatiſ- "7 
taction of the plaintiff, 3 Init. 237. cites 13 E. 4. 5. | 

4. The king cannot pardon the duty of the party, Br. Charters Br. Action 
de Pardon, pl. 24. cites 37 H. 6. 4. - vor 
Wherever an act of parliament gives a particular iatere, or richt ef action to the party grieved 

by 
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by the breach of it, a* the ſtatutes of mortmain, which give an entry to the next immediate lord for 
an alienation to a corporation, the ſtatutes againſt maintenance, forcible entries, carrying diſtrefjes out 
of the hundred, ſuttering one in execution to eſcape, &c. which give an action to the party grieved by 
the offence prohibited, it icems to have been aiways agreed, that no charter by the king can be of any 
force to bar the right of the paity grounded upon luch ſtatute, beczuſe it is a ſeftled rule, that the 
king cannot prejudice the interent of the party, 2 Hawk, I. C. 390. cap. 37. ſ. 29, 


Tp the g. And where the king grants to me all! fines ond amerciaments 
Ing has - : a A | Ar > : 

avunial fas in ſuch a place, the king cannot pardon them, Ibid, 

to a corporation, he may kowever pardon the offences Reluived per Cur. Skin. 676, Hill. 8 W. 3. 
B. R. The King v. Bowerbank. 


[ 40 } | | 
Br. Charters 6. Before popular actiau brought, the king may pardon all the 
— age forfeitures and pains; But after information or action brought 
S. . the king cannot perdon but only his own part, and not the part of 
S. P. Br. . . 1 J. 3. Cit K., 90. 4+ 
3 the party. Br. Action Popular, pl. 3. cites 37 H. 6. 4 
Pardon, pl. 13. cites 1 H. 7. 3. For after action brought, the party is intitied to his proper debt. 
Br. Action Popular, pl. 4. citzs 5. C. 
Serjeant Hawkins fays, be takes it to be a ſettled rule, that the king may pard;n ary offence 
katever, whether again the common or ſtatute law, ſo far as the pub/ick is concerned in it, after it 
is over, and conſequently may prevent any popular action on a penal ſtatute, by a pardon of the offence 
before any ſuit commenced by an informer. 2 Hawk. Pl. C. 391. cap. 37. f. 33. He allo 
takes it to be a ſettled rule, that the king cannot by any diſpenſation, releaſe, pardon, or grant whatſoever, 
bar any right, whether of entry or action, cr any (ena! intereſt, benefit or advantage whatioever, 
before wifted in the ſubicct; and that upon this ground it ſeems clear, that the king can no way bar any 
ain on a flatute by the party grieved, ner even a popular ation by a common informer, it commenced Le- 
fere bi: parden or releaſe, 2 Hawk. Pl. C. 392. cap. 37+ (. 34 | 


Contra, ifit' 7. If a man be bound in a recognizance to beep the peace, and the 


be th . : 64 
pa: ng «4 king pardons him or releaſes before the peace broken, this is not good, 


Ibid.—S.p. Br. Charters de Pardon, pl. 24. cites 37 H. 6. 4. per Forteſcue, 
Br. Charters x | 

de Pardon, pl. 76. cites 11 H. 7. 11, 12.— Br. Recognizance, pl. 22. cites S. C. per Fineux quod 
non negature S. P. 12 Rep. 30. cites 11 H. 4. 30. 37 H. 6. 4. 1H. 7. 10. 8. P. 
2 Hawk. Pl. C. 392. Cap 3. ſ. 34. The king cannot pardon or releaſe a recegnizance of the 
Peace before it it Proben, becauſe the ſubject has a kind of intereſt in it. Hawk, PI. C. 129. cap. 60. 
1. 17. S. P. 3 Inſt. 238. 0 * 


Br. Quin- 8. Where a tenth is granted to the king, and he gut tallies to 
7 his creditors, and they fhew them ts the collectore, now the king is diſ- 
Br. Choſe in Charged; and the collectors are charged to the creditors; and 
Acdion pl. therefore after this the king cannot pardon the collectors, nor 
2 thoſe of the clergy who granted the tenth; for it is compared 
Grants, pl. there to a grant of a rent over with attornment; quod nota, Br. 
051. cine Charters de Pardon, pl. 37. cites 1 H. 7. 8. 

8 9. Malum frobibitum is all that which is prohibited by flatute, 
which was lawful before, as ſhipping of wool beyond ſea, &c. 
and malum in ſe is that which is ill and unlawful, and which the 
king cannot grant licence to do, and yet may pardon it after- 
wards; as for killing a man or making a nuſance, &c. the 
licence is not good, and yet after it is done, the king may pardon 
at; but with malum prohibitum the king may diſpenſe, as of alien- 
ation in mortmain, ſhipping of merchandize, &c. Br. Charters 
de Pardon, pl. 76. cites 11 H. 7. 11, 12. 

10. The king may pardon a clerk convict remaining in the biſhop's 
priſon without making purgatizn, for this is all temporal; per Fineux 


Ch. J. quod nemo negavit. Br, Charters de Pardon, pl. 21. cites 


15 H. 7. 9. | 
| 11. In 
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11. In appeal of death the plaintiff counted of felony and murder 0 ay de : 
ex inſidiis, inſultu & malitia premeditatis & pracogitatis, &c. The 
defendant pleaded not guilty to the felony and murder, and by In ſuch a 
niſi prius was found net guilty of murder, but guilty of death, viz. d we 

f . 22 detendant 
of felonioufly killing, &c. And it is left a quære whether the queen 1... the 
may pardon the burning in the hand; for the impriſonment ſhe can- queen's 


not pardon, inaſmuch as it 7s the execution of the party in the appeal. — 72 
I). 261, pl. 26. Patch. 9 Eliz. Turner v. Cuthberd and Muſgrave. . 
lowed ; and a precedent was ſhewn, Paſch. 8 Eliz. Rot. 33. MusGravE's cale, where the defendant 
p|-aded the queen's pardon in this very caſe, and it was allowed; although in 9 Eliz Dyer, 261. there was 
a quæte thereof; but Popham ſaid it was a ftrong precedent, for it is hard that the queen ſhould pardon 
that which is the ſuit of the party; and there is no queſtion if it had been an appeal of homiciee, as it 
well might, the queen could not have pardoned it, whereto Coke the queen's attorney of counſel with 
the defendant agreed, for it is merely the ſuit of the party. Cro. E. 465. Trin. 38 Eliz. B. R. Penryn 
v. Corbet. Cro. E. 632. Mich. 40 & 41 Eliz. in caſe of SHACKBOROUGH v. BIGCINS, it is 
ſ.id that MoscnAvxz's caſe was there cited, and the record viewed, and no judgmeut herein, But 
5 Rep. 50. Trin. 31 Elia. BIGOGEN s caſe, in appeal it is ſaid that it was reſolved, upon conference 
with divers other juſtices, that the king may pardon the burning in the band; tor that it“ appears 
by the ſtatute of the 4 H. 7. 13. that burning in the hand was only to notify to the judge hereafter, 
v-hether the defendant has had his clergy before or not, and ſo no part of the judgment; for if it were, the 
king could not pardon it, becauſe the plaintiff bas an intereſt in the judgment; and ſince the King has 
pardoned the burning in the hand, he thereby pardons the inpriſenmert by conſequence ; for the 18th 
Eliz, provides, that after the allowance of the clergy and burning of the hand, the priſoner ſhall 
immediately be ſet at large; and if the pardon, by diſcharging the burning of the hand, ſhould prevent 
his being ditcharged, it would defeat the intent of that ſtatute, and occalion a perpetus/ impriſonment, 
and thereupon the defendant was diſcharged —3 Inſt. 237. cites Trin. 40 Etiz. S. C. by name of 
SHvuGRORUVGH Ye BuGGINS, where lord Coke ſays, it was reſolved by the juſtices, upon conference 
between them, that the queen might pardon the burning of the hand; for that it is no part of the 
judgment at the ſuit of tne party plaintifF in the appeal, but is a collateral and exemplary puniſh - 
ment inflicted by the ſtatute 4 H. 7. cap. 13. But note, that this caſe is reported Cro. E. 682, 
Trin. 41Eliz. C. B. by the name of SyvcxmnorkouGH v. BiGGrN, where it appears that ns 
Judgment evas given therein, but that the Court was equally divided, and that the caſe at laſt ended 
by compromiſe. And in Mo. 571. S. C. by name of STROBOROUGH v. BIGGIN, It is ſaid o 
be agreed that the king cannot pardon the burning of the band in an appeal, becauſe it was at the ſuit 
of the party, and that thereupon the matter was cempeunded, which is likewiſe confirmed by Raymond 
I. in his Reports, 369. in Csi1tx's caſe, who ſaid he had examined Biggin's calc, and he held, that the 
burning in the hand was part of the judgment; for the entry is, quod le offender cauterizeter in manu 
ua lewas But Cro. C. 596. Mich. 16 Car. B. R. in Sir MaTTHeEw MixT's caſe, the king 
pirdoned the burning in the hand, and the pardon was allowed. And 11 Mod. 254. Trin. 
$ Ann, B. R. in cale of SITA v. Bows x, the Court was of opinion that the ſtatute that gives 
the clergy extended to appeals, and that the burning in the hand being no part of their judgment, the 
gueen might pardon it, according to BiGGiN's Cale. 5 Co. 50. And thereupon the appellee was 
diſcharged without bail, being pardoned by an act of grace. 

Scijeant Hawkins tays, it is holden by great authorities, that if a perſon be convicted of manſlaughter 
upon an appeal ef death, the king may pardon the burning in the hand; for which this reafon is given 
by Sir Edward Coke, that it is + no part of the judgment at the ſuit of the party, but a collateral and 
exemplary puniſhment inflicted by the ſtatute of 4 H. 7. 13. But this is made a quere by others; 
and the principal cate wherein it is ſaid to have been reſolved, is very differently reported, and was never 
adjudged ; and the ground laid down that the king may pardon it, becauſe it is no part of the judgment 

at the ſuit of the party, (by which it ſeems to be admitted, that if it were part of the judgment the hw 
would be otherwiſe, ) ſeems rather to make againſt it than for it; for there are precedents of expreſs judg- 
ments quod cauteriſetut in manu ſua leva, Alſo jt is admitted, that were a defendant is to have a cer- 
tain impriſonments, &c. at the ſuit of the party upon a Natute, the king cannot diſpenſe with it, except 
in ſome ſpecial caſes, wherein it may be reaſonably intended that ſuch impriſonment was given by wvay of 
fatisfa8ion to the public juſtice, in which cale it ſeems agreed, that the king may diſpenſe with it, as it 
is ſaid he may with finding of ſuretics by one convicted on the ſtatute againſt treſpatles in parks. But 
it ſeems doubtful whether the ſtatute of 4 H. 7. 13. which appoints the burning of the hand, can well 
admit of ſuch a conſtruction, for the words are, . rea upon truft of the privilege of the church, divers 
Bave been more bold to commit murder, becauſe they lave been adrutted to their clergy as oft as they have 
| ; — avciding of ſuch pr. ſumptucus boldneſs it is enacted, that every perſon not being in orders, au 
th once been admitted to bit clergy, be net again admitted thereto 3; and that every juch perſun convicted, 
&c. ſhall be marked, &:. From whence it Lime plain, that the ſtatute expreſsiy intends iuch marking 
as a diſcouragement of the offence ; and it ſeems difficult to give a reaſon why it ſhould be conſtrued to 
mean it only as a collateral, and not as a direct puniſhmeat ; neither does it ſeem a plain reaſon, that 
becauſe the Gatute intend:d it as an exemplary punichment, the king may diſpenſe with it; for ante 
| - the 
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the execution of an appellee attainted of murder, and the perpetual mriſonment of a clerk delivered to 
the ordinary pon A conviction 0N an appe i, wine could not make his vurgation, were alto cx” nplary 
puniſhments ; and yet it is generally agreed, that the king never could diſpenſe with them: and there- 
tore, upon the whole, this ſeems to be a point that deſerves to be farther confidered. 2 Hawk. Pl. 
C. 393. cap. 37. f. 30.1 Lord Hobart, fol. 294. ſays, that it is no part of the judgment, or fo 
much as in nature of puniſhment, but only a maik to notify that tae party may have his Clergy but 


once. Ibid in Marg. 


. 12. J. T. being a coþyh!der to the Lord Cromwel of his manor 
Fes Of N. forged à cuſtamary of the ſaid manor; and it was proved to be 
Cro. E. 632, done wittingly, ſubtlely, and falſely, and to the intent, &e. And 
1 this was held to be forgery within the ſtatute 5 Eliz. and judement 
- ef Suves- 45 given accordingly in the Star- chamber; and after this judgment 
noxovcn the queen pardoned the exeention of the corporal puniſhment. And it 
7 was held by Wray Ch. J., Saunders Ch. B., Harper and Manwood J. 

fidit præter Barham and Gerrard Attorney, that the queen may pardon 


who ſ2id it 

3 he corporal penance which trenches in common example, &c. 
1 But Dyer, Southcote, and Mounſon e contra. D. 322. b. 323. a. 
Srar-c lan. Mich. 15 Eliz. in the Star- chamber. Taverner's caſe. 

1 mation, which is properly the t of the gucen, and not of the party; and therefore the queen 
may pardon it, but nut when he is convicted in an action at the party's ſuit; and fo “ he ſaid was the 
opinion of divers juſtices with whom he had conferred. But if one be atrainted of forgery in an a/c; 
wpon the fature of forgery, the queen cannot pardon the puniſhmæent. Per Popham. Cro. E. 682. 
Si. 41 Elz. C, B. $. C. | 
= 

[42 ] | 
S.P. Hawk. 13. In all cafes depending between party and party in court chriſ- 
PI. . Tos . 1 "2  # . : . * ad 
cap. 37: f. tian, where the ſuit is only pro /alute anime we! reformatione morumy, 
41.—8. C. as for defamation, or laying violent hands upon a clerk, or the 
— Dave lite, there the pardon ot the king is a bar of the ſuit ; for the ſuit 
EP. 7 To 4. P "Wi * 
* FIR is not to recover any damages, or any other thing, but only to in- 
of comm en- if puniſoment upon the oftender pro ſalute animæ, which puniſh- 
—_— — ment the king may pardon as well before as after the ſuit com- 
Trin. 1 menced; for in truth ſuch ſuits are only for the king, though they 
J=c- in caie are proſecuted by the party. Reſolved 5 Rep. 51. a. Trin. 2 Jac. 
(n T "- . * * a . 8 : 
as Cudding C. B. in Hall's cate. 
don Vs 1 lt- i 4 * . - . 
kin. Se of ſuits in the Star. chamber preferred by ry ſubjct againſt anat ber, the king may par- 
don them; for though a ſubject proſecutes them, zet the ſuitz are for the king, and to puniſh the 
Reſolved 5 Rep. 51. in Halt's 


defendants for their offehccs by impritonment and fine, &c. to the King. | 
— Io S. P. 2 Hawk. Pl. C. 394, cap. 37. ſ. 41.— z Inſt, 238. cites 8. C. S. P. Hob. 52, 
Trin. 13 fac. in caſe of Cuddington v. Wilkins. all proceedings in the ecel-fraftical court ex 
efFcio, are for the king; therefore waatiozyer the ſuit i, there the king may pardon them; for the- 
are only te correct ar punſÞ the party for the (fence, which the king may pardon, and not for the par- 
ticular intereſt of the party. Refoly: 4 5 Rep. 51. b. in Hal 5 CUE, - S. P. 2 Hawk. Pl. C. 394. 
cap. 37. f. 41. But if one libeli fer tithes, or centratł F matrimony, or for legacy, or the like, 

operty in the thing in demand, and ſentence be given for him for 
the king cannot pardon this neither betore nor after the ſuit com- 


There the Elaine; 
S. P. 2 Hawk. Pl. C. 394. cap. 37. ſ. 42. 


F bas iateriſt and pr 
the thing for which. be libels, there 
menced. Reſolved 5 Rep. 51. as in Hail s cale. 


? 
; 


* 
ICs 


2 L. P. R. 14. Alice C. libclled- againſt R. H. in the court chriſtian for 
3 tit, defamation, for calling her whore, and had ference, and cofts avere 
N taxed. Et decretum fuit quod predictus R. H. foret movendus & 


cite: 3. C.— - - A 4 . 
5. P. 2 citandus ad folvend. expeni. citra tale feſtum. Which ſentence 
Hauk. Pl. (the defendant appealed from, and before the ſaid feaſt R. H. ob- 


©. 324. tained a pardon oi the king, and thereupon obtained a prohibition 


Cay, 37 a PS” 
C41, 42.— out of C. B. And it was refolved that though the ſuit be for the 


— — — king, and which the king may pardon, yet when ſentence is 

en *I7 - - 1 oO " 4 : F | 

chamber given, aud colts taxed lor the plaintiff, naw the plaintiff has a par- 
13 ticular 


for 


3 & 


Prerogative of the King. 42 


ticular intereſt in them by the ſentence, which the king cannot par- after ſ-n. 
don, though day be given for the payment of them, as above. ect 
5 Rep. 51. a. b. Trin. 2 Jac. C. B. Hall's cale. 


f party, the 
pardon ſhall not diſcharge them; bur if the pardon had been obtained before ſentence, there the pardon had 
diſcharged all; for then the Court could not have proceeded to any ſentence of the principal, and by 
conſequence not of colts, which are only acceffary. 5 Rep. 51. a. b. Hall's caſe. It was alfo reſo ved, 


that though the defendant had app aled, by which the ſentence to divers purpoſes (by opinion of the 


doctors of the law ſpiritual) is tuſ ended, as appears in 27 H. 6. tit. Gard. 118. 2 R. 2. tit. Quare 
Impedit, 143. 1 fl. 7. 12. 2 Mar. 105. Yet by the nr ſentence the party (notwithſtanding the 
appeal) has an intereſt in the colts, which cannot be diſcharged by the pardon of the king ; and there- 
fore as to this purpoſe, the firit ſentence is not ſuſpended by the appeal. And after conſultation was 
granted for the coſts. Ibid. 


taxed for the 


15. The king cannot pardon the not repairing a * bridge or high= 
way, becauſe the /ubjef has an intergſt in them. It is true he may+ 
ardon fines for the time paſt, but not for the time to come, for the 
offence itſelf cannot be pardoned ; but for the time after the of- 


Vaugh. 333. 
225.— 


8. P. Br. 
Nuſance, pl. 


T5. Cites 37 


fender ſhall be fined. And ſo in caſe of depogpulation, 12 Rep. 29, 39. wh or — 
Trin. 5 Jac. Anon. | 


| Cannot par- 
; don a Come 

mon nuſance. + Br. Charter of Pardon, pl. 24. cites, 37 H. 6. 4.—8. P. 3 Inſt. 237. 
So of nuſances in the highway, they cannot be pardoned call removed, though they are only mula prohibita. 
But the fine or prmſbment impoſed for the doing may be pardoned. So of a wwater-courſe diverted ; per 
Vaughan Ch. J. Vaugh. 333. | 

Seijeant Hawkins lays, that while a public nuſunce continues unreformed, it ſeems agreed that the 
king cannot wholly pardon it, becauſe ſuch pardon would take away the only means of compelling a 
reireis of it. But it has been holden by ſome, that a pardon of ſuch offence will ſave the party from 
any fine for the time precedent to the pardon, 2 Hawk. Pl. C. 391. Cap. 37. i. 33. 


16. Both the damages and impriſonment in treſpeſs upon the flatute 
Weſt. 1. cap. 20. concern the plaintiff; and therefore the king's par- 
don cannot diſpenſe with them; but the ranſom, the finding ſurety, [43] 
and the forejuring of the realm, are puniſhments exemplary, and 
concern the king; and therefore he may pardon them. 2 Inſt. 200. 
17. M. was zmpeached by the houſe of commons, and by judgment 
in the houſe of lords, was diſabled to hold any ſpiritual preferment, 
The king afterwards, under the broad ſeal, pardoned him all treaſons, 
felonies, diſabilities, &c. but without any rectal therem of the judge 


ment in parliament againſt him. He was afterwards made biſhop 
of St. Aſaph. It was argued, whether or no this ditability is par- 


donable by the king? This point was not W but ſce the 
arguments pro & con. Hard. 154 to 157. Paich. 1659. Thorow- 
good v. Herbert. ä | 

18. P. being convicted of murder, cbtained his parden, and being S. 499. 
brought to the bar, pleaded it, and produced his writ of allowance, Hill. 3 W. 
and the pardon had in it the word murdrum. And it was held by & 9 ws R. 
the whole court, that this pardon was good, and ought to be al- ame „ 
lowed ; for that the king might at the common law have pardoned King ». 
murder, and that appears by thoſe very ſtatutes which limit his e. 
power in that very particular; and the drift of thoſe ſtatutes are 
no more than that the king ſhould not be ſurprized by pardoning 
it by general words; and therefore ſince the making of theſe fatures, 
a pardon of felonies, & c. would not extend to pardon murder without 


a non obftante ; but if the king would recite the particular fact, as 


he had done here, the pardon would be good without a non o- 
Vol. XVII. E | ants; 
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ſtante : therefore it ſeems a pardon in general words was good, 
. without reciting the fact and proceedings particularly, as in this 

cale the indictment, conviction, and attainder, were all recited, 

Freem. Rep. 501, 502. Mich. 1691. Parſons's caſe. | 
if amn 19. Holt Ch. J. took this difference, where the diſability is only 
—_—_ the conſequence of the judgment, the king may pardon it; but where 
at common the diſability is part of the judgment itielf, the king's pardon will 
__ the not take it away; therefore * if a man be convict of perjury cn the 
+ Ang fatute, the king's pardon will not reſtore him, for it is not a con- 
but if upon ſequence, but part of the judgment, viz. quod impoſterum non 
1 ſit receptus ut teſtis. But a pardon by act of parliament will re- 
per Holt Ch. ſtore him in that caſe; quod nota. Quere of a perjury at the 
J. Carth. cammen law ; and if the law be not the tame; for there the diſ- 
* ability is only by conſequence, and not part of the judgment. 
hey 3 2 Salk. 689. Paſch. 7 W. 3. B. R. The King v. Croſby. 
2 Saik, 514. Mich. 9 W. 3. B. R. S. C. ; 


20. Where beheading is part of the judgment, as in cafe of high 
treaſon, the king may pardsn all the ret, and conſequently in ſuch 
caſe the judgment may be well executed by beheading only. 
2 Hawk. Pl. C. 463. cap. 51. ſ. 5. 


(U. a. 8) Pardon, Obtained how. Suggeſtion, and 
Proceedings. 


1. DARDON was pleaded, that the king for his ſervice done in 

Gaſcoigne pardaned him; and it was allowed; but he was 

detained till it was certified whether he did ſuch ſervice there, or not. 

And fo ſee that the confideration upon which the pardon is obtained 

is material. Br. Charters de Terres, pl. 74. citesItin. Canc. 6 E. 2.7. 

f[ 44 © 27 E. 3. flat. 1. cap. 2. Pardins which have not in them the 
kings had ſuggeſtion whereupon they are granted, and alſo the ſuggeſtors names, 
been deceiv- ſhall be wid ; ſo are thoſe likewiſe which are granted upon falſe ſug- 


ed by falſe 5 
+ſuzgeftion, geftions. 


and had thereupon diſpenſed with former ſtatutes, with a clauſe of non obſtante inſerted in the pardons, 


therefore this ſtatute waz made. Arg. 4 Mod. 62. Mich. 3 W. & M. B. R. in caſe of the King v. 
Anonymous. 

Lord Coke ſays, the party who does not inform the king truly, is not worthy of his grace and for- 
givenels; and therefore either ſuppreſſio veri or expteſſio fall: avoids the pardon. 3 Inſt. 238. 

H. and others were indicted ot murder, and pleaded a pardon, which recited all the proceedings upon 
the indictment; and then the King was informed, that there was no evidence given that there was any 
malice prepenſe in them, in other manner than by conſtruction and implication of law, and for that the 
king pardonen the killing and felony, &c. but no word of murder was in it but by deſcription; and the 
Court were troubled to hear ſuch a ſuggeſtion in the patent, becauſe they knew the contrary to be true; 
and therefore they ſaid, hat upon ſuch a pardon a ſcire facias might be Drought 7 years hence, and they 
might be hanged notwithſtanding this pardonz and therefore they adviſid H. to procure a better pardon z 
and Windham J. ſaid, that the ſuggeſtion of the pardon might have been grounded on the merits of the 
priſoners, &c. but upon this pardon the priſoners had not produced any writ of allowance; and therefore 
the pardon was not allowed, but their execution refpited till another day, at which day they produced a 
patent withou! any ſuggeſtion at all, and a writ of allowance, but the date was miſtaken, and did not 
agree with the writ; and therefore crecution was reſpited over. Raym. 13 Paigh, 13 Car. 2. B. R. 
Howard's Calc, Side 41. S. C. : 


3. 5 II. 
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3. 5 H. 4. 2. Fan approver commit felony after he is pardoned, he 
that procured his pardon, ſhall forfeit 100 l. whefe name ſhall alſy for 
that purpoſe be inſerted in the pardon. 

4. If a man be arraigned of murder, and it be Hund that he 
killed the party /e defendendo, he ought to ſue a certiorari t9 remove 
the record into the Chancery ; and upon the removal thereof 25 have 
his pardon. F. N. B. [247] (F.) | 

5. And if a man be a//ainted in aſſiſe of novel diſſeibn, before 
the juſtices of aſſiſe, A diffeiſen 201th force, and be afterwards ge 
lawed for the king's fine, if he will have a pardon of the outlawry, 
he ought to have a certiorari directed 79 the ;rftices of affiſe, to certify 
e king in his Chancery the tenor of the record of the aſſiſe, and alſo 
another writ to the juſtices, 75 certify the king in his Chancery we- 
ther the defendant in the afſiſe hath yielded himſelf to priſon, and hath 

ſatisfied the party his damages.” And if the fame be ſo certified in 
the Chancery, then upon that certificate he thall have his pardon 


of the outlawry. F. N. B. [247] (G.) 


6. And if a man be condemned in C. B. in debt, and outlawed upon 
the ſame, then before he thall have his pardon, he ought ro yield 
himfelf to the priſen of the Fleet, and ſatisfy the party; and the record 
of his condemnation, and of the ſatisfaction, ought t9 be certified by 
certiorari unto the king in his Chancery, and thereupon he ſhall 
have his pardon and that is by the ſtatute 5 E. 3. cap. 12. 
F. N. B. (2473 (G.) 

7. And if a man be outlawed ſeverally, at the ſuit of three ſeveral 
perſons in ſeveral aftions in which he was condemned, he ought to 
ſuc a certiorari to remove the tenor of thoſe records and proceſs 
into the Chancery, and alſo to have a certiorari to the juſtices 
of the Common Pleas, if the ſuit be there, to certify the king in 
Chancery whether he hath yielded himſelf to the priſon of the 
Fleet, and hath ſatisſied the parties; and when the chief juſtice 
hath certified the ſame into Chancery, then he ſhall have his par- 
don for the outlawries, and not before. F. N. B. [247] (G.) 


(U. a. 9) Pardon. Allowed in what Caſes. 


1. WW HERE the baron is outlawed, and the 2 goes awithout day 
and the baron purchaſes pardon and fc 


44 


See (U. ft, 
10.) 


5 a » But where 
ire facias thereupon, 42-91 and 


he ſhall not have it allowed without bringing in his feme. Per T horp. Te were 


Br. Charters de Pardon, pl. 6. cites 40 E. 3. 34. 


ca lawwed ; 
and che. a- 


ter purchaſed charter of pardem, it was held that he may ſay J at the feme is dead, er that he bad no 
ſuch feme, and ſhall have his charter allowed; for he cannot have it allowed without bringing in his feme, 


without ſuch ſpecial * matter ſhewn. Br. Charters de Pardon, pl. 64. cites 13 E. 4. 5. 


But where 


the baren and feme are outlawed, and ſhe apprars and ſhewws charter of pardon, and the buron does not 


come, the charter ſhall not be allowed, becauſe ſhe cannot plead without the baron; but the that! 


80 at 


large; nota, Br, Charters de Pardon, pl. 18. cites 11 H. 4. $5.—Br, Baron and Feme, Pi. 30. 


cites S. C. 


2. In ſormedon the tenant pleaded outlazory in the demandant, 
and he imparled, and the next day brought charter of pardon, bearing 
date after his imparlance, and the tenant ſaid, that the charter is upon 

E 2 condition 
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condition that he ſue againſt C. D. at whoſe ſuit he was outlawed, 
which he has not done, judgment, &c. and yet becauſe the de- 
mandant is now at the Jaw, the opinion of the Court was againſt 
the tenant ; by which he vouched. Br. Charter de Pardon, pl. 7. 
p. wa in. 44 E. 3. 27. | 
. was n- * . 
3 3. 13 R. 2. 1. In a fardon the offence committed ſhall be ſpecified, 
murder, and 6theravi/e it ſhall net be allowed, | 
obtained a If the offence pardoned be afterwards fund wilful murder, the 
gencral par- 7 / 
don of all Pardon ſpall not be allowed. | 
murders, robberies, felonies, &c. Non obſtante the ſtatute of 13 R. 2. or any other ſtatute. And the 
Court inclined that this pardon ſhould not be allowed; for after the ſaid ſtatute a general non obſtante 
would not ſerve, without recital of the effect of the indictment upon which he is convicted, to the in- 
tent that the king might be apprized of the offence, And though it was the opinion in Ricasie's caſe, 
that the king could not pardon murder, yet it has never been doubted either before or after, but that 
the king could pardon it, with a ſpecial recital of the fact and non obſtante; but without ſuch recital 
the pardon is not good. And they directed that it ſhould be argued for the priſoner, if he wonld; but 
he perceiving the opinion of the Court, endeavoyed to obtain a new pardon with ſpecial words. Sid. 366. 
Trin. 20 Car. 2. B. R. The King v. Dudley. A general non obſtante, without a particular recital 
of the crime for W ich the party is convicted, is not good fince the making of the ſtatute of R. 2. but 
at the common law, both before and tince that ſtatute, the king may pardon murder, with ſpecial re- 
cital of the fact, non obſtante that or any other atute. Per Cur. 4 Mod. 63. Mich. 3 W. & NM. 
B. R. The King v. Anonymous. , 


2 Hawk. Pl. 4. A man was attainted at the ſuit of the party of robbery, and the 


- > * party pardened him the execution, and the king, by charter which re- 


cites S. C. cited the attainder, pardoned the execution ; and becauſe no mention 
Put the Ser- was expreſſed of the felony, therefore it was diſallowed ; quod 


ene nota. And ſo it ſeems that he ſhall not eſcape by pardon of the 


appear how party only; and often where the party will not proſecute the ſuit, the 
this pardon party ſhall be arraigned upon the declaration for the king. Br. Charters 


was pleaded . 
— 1 de Pardon, pl. 13. Citcs 8 H. 4. 22. 


purpoſe it was attempted to be made uſe of, nor how far, or in what reſpect it was diſallowed; and 
therefore though ſome books ſeem to hold generally upon the authority of this caſe, that ſuch a pardon 
is no way good, yet the Setjeant ſays, he does not well ſez how any more can be proved from it than 
thi-, that it ſhall neither amount to a pardon of the felony itielf, nor of any other conlequence of the 
attainder, beſides the execution, But be ſays it ſeems difficult to give a reaſon why it ſhould not well 
pardon the execution, ſince the king does not appear to be any ways deceived; and it has been cieaily 
adjudged that the king may, if he think fit, pardon the execution, and no more. 


5. Scire facias ſhall nt be granted for the defendant againſt the 
plaintiff in appeal upon the pleading of the pardon of the king after 
convittion and judgment, if he does nat ſhexw releaſe, or ſuch like; per 
Huls; quod non negatur. Br. Scire Facias, pl. 73. cites 11 H. 4. 16. 

$ p. For 6. Felon ſhall nat be ſuffered to relinquiſh a general pardon by act 
every one of parliament, and to plead to the felony ; per Cur. But yet he 
wake all anſwer of the goods, but they will not arraign him of the felony. 


notice of 


the act of Br. Charters de Pardon, pl. 16. cites 11 Hf. 4. 41. 
parl ament. 
Br. Corone, pl. 30. cites S. C. Where felons are pardoned by a of parliament, there the juſlices 
eupht te tale notice thereof, becauſe it is a general act; ſo that if a priſoner will plead not guilty, yet they 
ought to ſurceaſe to arraign him, and allow the pardon 3 quod nota. Br. Charters de Pardon, pl. 1, 
cites 26 H. 8. 7. Br. Parliament, pl. 1. cites S. C. S. P. Though he be fo far from 
pleading it, or praying the benefit of it, that he does all he can to waive it. 2 Hawk. Þl. C. 397. 
Ca). 37. ſ. 61. Serjcant Hawkins ſays, he takes it to be agreed, that a general pardon by parlia- 
ment cannot be waived, becaule no one by his admittance can give a court a power to proceed agaiiit 


kim, when it appears Uicic is ao law to puniſh him. 2 Hawk. Pl. C. 390. cap. 37. ſ. 58. 
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7. If appeal be without day ly demiſe of the king, there, if the Ling Jene. 269. 
pardens the defendant, and the p/aintiff does not bring his re-attachment 2 U. _ 
within the year to revive the appeal, the pardon ſhall be allowed. Fitz. Re- 


Br. Charters de Pardon, pl. 69. cites 2 H. 7. 10. — 
13. SQ 


and adds, that this pardon ſhall be a/l;2v-d without awvarding a ſeire facias againſ? the afp llant; for it 
appears on record, that the appeal is extunct, ard it would be in vain in this cale to award a ſcire facias 
dy the juſtices of both benches. Lex nil tacit fruſtra. | 


4 

8. H. was convicted of manſlaughter, and had his clergy, and 
pleaded* his pardon, whereby the burning in the hand tor the man- 
ſlaughter, and all other felonies by him committed, et alia male- 
facta before the 8th July laſt were pardoned ; and there was 2 
ſpecial clauſe that he ſhould not find ſurety for his good behaviour 
and the pardon bore date 311t October laſt; and though there 
were divers miſdemeanors committed by him after the ſaid 
8th July, for which he deſerved to be bound to the good beha- 
viour, yet he had his pardon allowed, and was diſcharged from 
finding ſureties, &c. Cro. C. 596. Mich. 16 Car. B. R. Sir 
Matthew Mint's caſe. | 

9. H. and others were indicted of murder, and found guilty, Rm. 13» 
and judgment was given, but execution was ſuſpended. And after * 
they were brought to the bar, and demanded what they could ſay 
why execution ſhould not be done; and they pleaded pardon of the 
king /ub magno figills ; and the Court refuſed to allow it, becauſe 
there ought to have been a Twrit de allacanda perdonatione directed to 
the juſtices : and Mallet J. ſaid, the reaſon why ſuch writ ought 
to be directed was, becauſe it was the warrant which remained in 
court for the juſtices to allow the pardon. And after at another 
day the pardon was read to the Court, and H. had brought a 
writ directed to the juſtices to allow itz and upon reading the 
pardon, the Court ſaid they would be adviſed ; and they ſaid that 
the /ugge/lions in it were falſe, and therefore they would flop the 
allowance. And Twiſden J. ſaid, that in the time of Hide Ch. J. 
an allowance of a pardon was ſtopped, becauſe there was a nou 
obflante that the party ſhould not find ſurety of the peace. Sid. 41. 
Paſch. 13 Car. 2. B. R. Howard's cate. 


(U. a. 10) Pardon. Allowed, how. See (U. 2.9) 
| | (U. a. 13) 

1. N G. was indicted of the death of R. anno 13 H. 2. and he S. P. 2 
* ſhewed by record that R. was dead anno ꝙ A. 2. and ſhewed _ _ 

pardon of his death tefied 12 K. 3. and becauſe it might be that two — gh 

R.'s were killed, therefore Scrope awarded inquelt of office to 

inquire if there was found any R. anno 13. after the pardon 

and it was found quod non, by which he went quit, and the 

pardon allowed; quod nota; notwithſtanding great variance; 

quod mirum mihi. Br. Charters de Pardon, pl. 29. cites 


3 All. 15. 
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2. Charter of pardon was granted to a man who was outlawed 
| at the ſuit of the party upon action de muliere abdufa cum bonis 
viri, becauſe the plaintiff came and confuſed of his cn free-weill; but 

in B. R. when they came there, they were in doubt to allow it, 
becauſe the party came into Chancery to confeſs of his own free- 
will, vithout ſcire facins or day in court, and therefore they doubted 
if they ſhould award ſcire facias now in B. R. for it does not appear 
if he be the ſame perſon or not; and yet at laſt they allowed the 
charter, and the acceflory had not thereof advantage; quod nota : 
the reaton ſeems to be inaſmuch as all are principals in this 
action. Br. Charters de Pardon, pl. 35, cites 42 Aſl. 16. 
= * i 
al od, ] 3. He who ts. outlawved, and has charter of pardon, ſball not compel 
3 Cite . . . - 1 
Facias, ol. the plaintiff to count againſt him, though he be ready at the bar; 
207, cites becauſe he has not day in court, and therefore was compelled to 
. ſue ſcire facias. Br. Charters de Pardon, pl. 8. cites 46 E. 3. 15. 
But Ibid. pl. 4. Several were outlazved in appeal by feme, of the death of her huſ- 
* 2 5 band, and the ane came with charter of pardon of the king, and had ſcire 
and OH. 4. facias againſt the plaintiff, and was returned warned, and did not come, 
—— by which he cent quit; and after another came with ſuch a pardon, 
ontra, : . "FR; . A 
that in B. R. 4 went quit by the firſ? default of the feme; for in this caſe they are 
6 fene attainted by the outlazwry, and ſball not plead upon the original, and 
6r:vg%: *- nothing remains but to be put to execution. Br. Charters de 
-al agair ; ö | 
ne, — Pardon, pl. 14. cites 9 H. 4. 1. 
whoſe ſuit they were cut/awwed, and ont ſurd charter of pardon, ard hed ſcire facias againſt the feme, 
which was returned ſerved, and ſpe did net come, by which he went quit; and another ſued charter + 
arder, and he was compelled to have anetber ſcire facias, per Cur. quod nota. And agreeable 
1 is Serjeant Hawkins, who ſays that, the ſecond ſhall take no advantage of the appellant's de- 
fault on the firſt ſcire facias, but muſt ſue out his ſcire facias, &c. in the ſame manner as it 
there had been no ſuch default. 2 Hawk. Pl. C. 393. cap. 37. f. 38. cite, in Marg. t H. 4. 1. 
pl. 2. Fitzh. Scire Facias, 63. but ſays that Br. Charter de Pardon, pl. 14+ in the abridgment of the 
ſame caſe holds the contrary. 


5. But contra in trefþaſs ; for the ſecond ſhall have ſcire facias 
upon his charter, becauſe they may plead upon the original. Br. 
Charters de Pardon, pl. 14. cites 9 H. 4. f. 
Cintra 6. It was ſaid, that if 2vrit of allowance of a charter of pardon of 
mou. — ir felony be ſbeꝛun to the juſtices, and nat the pardon itſelß, this ſhall 
1 geun, not ſerve. Br. Charters de Pardon, pl. 42. cites 5 E. 4. 132. 
— allowance. Ibid, | 


Br. A:tor- 7. Debt by the hing upon an obligation, the defendant pleaded not his 

ney, pl. 11. | 5 . . 82 

cies S. C. feed, and frund againſt him by niſi prius, and before the day in Bank 
the king pardoned him; he cannot plead this by attorney; for by the 
judgment the warrant of attorney of the defendant is expired ; and 
therefore he appeared in perſon, and pleaded it in perſon, and he 
pleaded it to the execution without day in court; for if it was againſt 
a common perſon, he might have ſcire facias ad cognoſcendum 
factum, or audita querela, and make him give day in court, ard 
then to plead his releaſe z but ſuch actions, nor any others, do 
not lie againſt the king. Br. Charters de Pardon, pl. 4. cites 
34 H. 6. 3. & 50, and 35 H. 6. 1. 25. 
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8. Appeal of robbery; the defendant was outlare d, and gat charter A if the 


of pardon and ſcire facias again} the plain tiff 1 in the appeal return- 
able, &c. without ſhewing releaſe of the plaintiff; and well; for it 
is uſual without ſhewing rec leaſe. Br. Charters de 8 


pl. 59. cites 2 R. 3. 8. 


ſhall be allowed Ibid. See in this ſcire facias the plaintiff hall nat mae attorney again bim 


200 is wuilatrued. Ibid. Centra upon iſſue of bigamys Ibid. 


9. Note, by the opinion of all the juſtices, where a clerk convict 
has charter of pardon, he ought to have ſpecial awrit, rehearſing all the 

matter, and the pardon direfled to the ordinary, to make him come 
befare the puſlices to have his parden allowed; quod nota; and clerk 
convict or attaint ſhall be enabled by pardon, per Fincux; 
quzre of clerk attaint, Br. Charters de Pardon, pl. 27 7: cites 
211 

10. If one have a charter of pardon for felony committed by 
him, the Court ought to allow #7 hn the prayer of the party that 
hath it ; but he muft produce it at the bar, and pray upon his knees 
that it may be allowed, 13th November 1650. B. 5. for if he 


produces it not, the Coort cannot take notice of it, and if he pray 


not the allowance of it, the Court cannot tell hei the party 
do accept of the benefit of it; and he does it on his Knees to ex- 
preſs his thankfulneſs for the mercy afforded him by the pardon. 
2 L. P. R. 271. tit. Pardon. 

ith A pardon ef felony with a clauſe of tranſportation was allowed, 
and the party diſcharged vithout finding fereties ; but per Aſtry, 
the uſual courſe is to inſert the clauſe for finding ſureties to tranſ- 
port himſelf within ſuch a time; but per Cur. he 2 te tranſs 
port himſelf within the time at his peril ; and therefore it was al- 
lowed, &c. Comb. 16. Paſch. 2 Jac. 2. B. R. Anon. 

12. 5 & 6W.& M. 13. The at of 10 Ed. 3. 2. for finding 
fix mainpernors or ſubſtantial perſons to be bound for the Hou Lela vi- 
our of a perſon ⁊bh is pardoned for felony, is hereby repealed : and it 
is enacted, that if a pardsn be pleaded for | felony, the Court may, at their 
diſcretion, remand or commit the perſon to pr ßen, there to remain til 
he enters into a recognizance awith two ſufficient ſureties for his go 
behaviour for any time not exceeding 7 years.” 

Provided, that if ſuch pardon be plead. ed by a feme covert or infant, 
fuch feme covert or infant may find tao jurettes to enter into à recogni= 
zance for them. | 
Jurety according to the ſtatute of 10 E. 3. de bene gerendo, and after made an affray e upon 7 


Pw be re- 
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— 
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* A man 
outlawed of 
v9 jeu; ral 
#: mes, 

rw er. eral 
years was 
taken and 
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doth, and 

3 plead 4 pare 


den of hn; 


ano becauſe 
he Fund 


7. N. the par- 


don was void, and another judgment was given upon him, that he ſhoud te nanged by the n eek ; and 
he waz executed. Br. Corone, pl. 133. cites 3 H. 2 7.— This ſeems to be LARS Cale Cited 
Mos 466. pl. 662. in CoLE's caſe, where one indicted of burglary | and convict- 4] was afterwards 
guilty of a breach of the peace, and upon ſuggeſting the iame to the Court, and praying execution 
to be done upon him, it was faid by Ive, clerk of the crown, that Wufppox was hanged 


in the queen's time for the like cauſe, after pardon, and that the pardon was conditional, y 
fe bene gefſerit verſus cunctum populum domine reginz. Mo. 466. Patch. 39 Elis. 


13. If one who appears to be attainted of felony, whether 
by outlawry or —— an an appeal carried on at the ſuit of the 
party, get a pardon fram the king, he muſt ſue a ſeire facias againſt 


the appcilant, before the pardon thall be allowed, unlels the ap- 
| = FD * pellant 
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pellant appear gratis, and confeſs that he will ſue no farther, &c. 
2 Hawk. PI. C. 392. cap. 37. f. 35. | 


(C. a. 11) Pardon. Allowed at what Time. 


1. Uren the firſt nibil returned upon ſcire facias upon charter 
of pardon of antlaury, the plaintiff ſhall not be received t9 
count; contrary upon the ſecond nihil. Br. Scire Facias, pl. 45. 
cites 48 E. 3. 1. 
general par- 2. A charter of pardon of felony being ſhewed to the Court, 
— is ſhall be allaved after judgment upon an indictment, and execution 
eiſcharge an ſhall not be done. De vita hominis nulla eſt cunctatio longa. 


22 Jenk. I 3 To pl. 82. cites 2 1 E. 4 7 2. 
after frag- l : f 
men:, and not allowed till the parties were agreed. Toth. 136. cites Tr. 1590, Weekes v. Neu borow. 


3. The Court refed to allow à pardon till the priſoner had paid 
his fees, ſcil. gloves to the judges, and alſo to the officers, accord- 
ing to Sir Joux BELL's caſe, 4 E. 4. 10. b. And the clerk ſaid, 
that the fees were ready, upon which the pardon was read. 
Sid. 452. Paſch. 22 Car. 2. B. R. The King v. Webſter. 

Before that 4. 2 W. AM. . 1. cap. 10. No proceſs of outlawry at the ſuit 
= 1 of any perfor plaintiff, ſhall be laid, unleſs the defendant appear, and 
proceſs can put in bail where the law requires it, and take out a ſcire facias ; 
3 1 2 ſhall this pardon diſcharge any eutlawry after judgment, till ſatif- 
N a on, Faction or agreement with the party. 

he mutt pay cs of the outlawry to the plaintiff, though there is no mention of any thing but his ap- 


pearing and putting in bail. 2 Vent. 210.———And Pollexfen Ch. J. ſaid, that the practice had 
heen ſo upon the general act of pardon, 25 Car. 2. 5. And yet in that ſtatute the clauſe concerning 


outlawries is to the lame purpole, and no mention made of the colts of the party. Ibid. 


L 49] F. A pardon fer treaſon cannot be pleaded until the priſoner be 
| charged with the indiftment for the oftence committed; for before 
he is charged by the indictment, it doth not appear to the Court 
that he 15 the perſon that is pardoned by the pardon. 2L.P. R. 270. 
tit. Pardon. 5g 
6. Where a pardon of the felonious killing of J. 8. has been 
pleaded to an indict ment of manflaughter by the cormer's inqueſt, the 
Court in prudence has refuſed to allow it till the fact has been 


＋ N 1 mT jury directed by a higher court. 2 Hawk. 
C. 386. cap. 37. f. 18, 


(C. a. 12) Pardon. Allowed upon what Return 
to the Scire facias, 


_ by 3 I account, the defen/ant was outlawed, and got pardon, and had 
alias 1% d, ſeire facias againſi the plaintiff, who was returned nihil, and 
and the like the Parden was allowed upon a nihil returned, and he went quit. 


3 Br. Retorn de Briefs, pl. 109. cites 21 E. 3. 


Br. Cbarters de Pardon, pl. 5, cites 40 E. 3. 1. ſays, it is agrced that the plaintiff ſhall be retwened 
| 1 arred, 


- 
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warned, or returned tævice nichil, or otherwiſe the charter ſhall not be allowed, and that upon two ni- 


chils, or one garniſhment of all the plaintiffs, it ſhall be allowed. 


2. Treſpaſs by three, the defendant was outlawed, and ſued charter 
of pardon, and ſcire facias againſt the plaintiffs, the ſheriff returned 
one warned, and the other nthil ; and the defendant prayed allow- 
ance; & non allocatur ; for two are not warned, nor is there 
more than one nihil returned, but he Hall have ſcire facias alas, 
and there, if the ſheriff returns nibil again, the charter ſhall be 
allowed, for he who was warned did not come; note, that 9 
nichils countervail ſcire feci. Br. Scire Facias, pl. 14. cites 
40 E. 5. 1.——— And m the next caſe there, it was agreed, that 
if upon the ſcire facias the ſheriff returns the plaintiff dead, the 
defendant ſhall go quit; quod nota. Ibid. 

3. Twvo were cutlawed in debt at the ſuit of tus, and one of the 
outlaws ſued charter of pardon, and had ſcire facias againſt the 
plaintiffs, and the one was returned warned, and did not come, and 
the other nihil, by which the defendant would have gone quit, 
becauſe the default of the one plaintiff in debt ſhall be a nonſuit 


* 


Br. Char- 


ters de 
Pardon, 
pl. 5. cites 
S. C. 


Brooke 
makes 2 
quzre, if af 
the day all 
the plamtiffs 
come, and 


this d:ferd- 


„„ 
r 
1.5 


of both, & non allocatur; but he was compelled to ſue ficut alias _ e 

againſt him who was returned nihil, and idem dies to,the other ; and ang, 10 

it he ſhould be returned nihil again, then the charter ſhould be other not, if 

allowed; quod nota. Br. Scire Facias, pl. 46. cites 48 E. 3. 3. — 

count a- 

gainſt this defendant, who appeared without the other, for he ſays in the action of debt they cannot; 
but by the reporter, when it comes to this point, the outlaw ſhall have idem dies by mainpriſe, till the 
ether bas ſued bis charter of pardon, and then to count againſt bath, Br. Scire Facias, pl. 46. cites 
48 E. 3 3 Br. Default, pl. I 2» cites S. C. Z . 


4. Where ſcire facias upon charter of pardon upon outlawry Br. Execu- 
at the ſuit of executors was returned ſerved at the alias againſt the one, ite: E 2 
and not ſerved againſt the other, yet the plaintiff was compelled to Brooke ſays, 
count againſt hin ; otherwiſe in debt brought by other perſons. 6 reaſon 
Br, Scire Facias, pl. 57. cites 3 H: 4. 10. | DS 
executors may be ſummoned and ſevered, and he who comes firſt by diſtreſs ſhall anſwer, 


&. Treſpaſi againſt three, who are returned outlawed upon erro- Br. Scire 
neous proceſs, and the one had charter of pardon, and ſcire facias ray 
againſt the “ plaintiff, who 1s returned dead,; the charter ſhall be S. C. 
allowed, and when zhe ther has charter of pardon, he ſhall have it Br. Utlaw- 
allowed without ſuing ſcire facias ; for it appears to the Court * 
that the plaintiff is dead. Br. Charters de Pardon, pl. 61. cites And in ap- 
7 H. 4. 30. and 9 H. 4. 7. 3 
outlawed, and ſues charter of pardon and ſcire facias agoirf? the plaintiff who is returned dead, another 
leite facias ſhall not iſſue -againſt the heir of the plaintiſt, but the charter ſhall be allowed, and he diſ- 
charged; quod nota. Er. Charters de Pardon, pl. 28. cites 38 H. 6. 13,———-Þr. Scire Facias, 


pl. 149. cites S. C. 
l 


6. Scire facias againſt the plaintiff, an abbot; upon evut/azvry 
and charter of parden granted to the defendant, who was outlawed 
at the ſuit of the plaintiff, the ſheriff returned, that the plaintiff was 
depoſed before the coming of the writ, and the defendant went quit 
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fine die; quod nota at the firſt ſcire facias, and yet it is not res 
turned ferved. Br. Scire Facias, pl. 145. cites 1 H. 6. 2. 

7. Debt by FJ. abb:t of W. againſt D. till the defendant is out= 
lawed, and ſued charter of pardon againſt the abbot, the ſheriff re- 
turned that before the tefle of the ſci. fa. the ſaid F. abbot avas, and 
yet he is depoſed, and another elected per quid ipſum ſcire facere non 
poteſt per namen F. abbot prout breve exigit ; and a good return, and 
the charter allowed; for it amounts to as much as mortuus eſt, 
for it is a civil death. Contra upon ſuch ſcire facias again/? 
barn and feme, and the fheriff returns that they are divorced ; for 
perſons divorced may be warned; contra of dead perſons. Br. 
Charters de Pardon, pl. 2. cites 2H. 6. 5. 

8. Debt by a dean and chapter, the defendant was outlazwed and 
ſued ſcire facias upen charter of pardin, which was returned ſerved, 
and the plaintiff did not come, and the defendant ſurmiſed that the 
dean is dead after the laft continuance ; and becauſe the plaintiff's 
attorney could not deny it, the charter was allowed. Br, Char- 
ters de — pl. 56. cites 11 H. 6. 1. 

9. In appeal of death, the defendant was outlawved, and get pardon 
of the king, and had /cire facias againſt the appell;r without ſhewing 
releaſe, or other thing; and yet divers books are, that he ſhall 
not have ſcire facias, without ſhewing writing or other thing, 
which will bar the plaintiff of execution. Huſſey agreed, that 
the ſcire facias lay well, without ſhewing any thing ; and the 
ſheriff returned upon the ſcire facias, Hat the appellor is dead,; and 
therefore per judicium, the pardon was allowed without ſuing 
ſcire facias againſt the heir; for the ſuit is given to him who is 
heir to the deceaſed, who has no feme; and if this heir dies, 
his heir, ſci]. the heir of the heir, ſhall not have appeal nor exe- 
cution ; for it is an action which dies with the perſon. Br. Scire 


Facias, pl. 166. cites 9 H. 7. 5. 


(U. a. 13) Pardon. Writ of Allowance neceſſary, 
in what Caſes. 


I NO particular pardon, be it at the coronation or any other, 
of any offences whatſoever, that is abſolute without any 
condition, & c. need any writ of allowance ; but when the pardon is 
conditional by force of the act of 10 E. 3. cap. 2. there a writ 
of allowance out of Chancery, teſtifying that the condition is 
performed, viz. ſurety found according to that act, may be had, 
or the party may plead the finding of ſurety, &c. and vouch the 
record. 2 Inſt. 234. cites Hill. 26 E. 3, coram rege. Rot. 21. 
2. H. was indicted of treaſan, and produced the queen's pardon, 
without any writ of allowance thereof; and Pope, ſecond clerk 
of the crown, informed the Court, that the precedents were, that 
in caſe of treaſon it was uſual to allow the pardon without any 


writ of allowance, but not in felony. Whereupon the pardon 
| Was 
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was allowed. Cro. E. 814. Paſch. 43 Eliz. B. R. Sir Henry 


Linley's caſe. | 
A pardon was pleaded without a writ of allowance ; and the 
Court ſaid, that if there had been a non chſlante in the pardon, in 
this caſe they would have allowed it without fuch writ. Sid. 41. 
Paſch. 13 Car. 2. B. R. Howard's caſe. 
4. C. was outlazwed for murder, and brought a writ of error to 
reverſe it, which being done, he was forthwith arraigned, and 
pleaded his pardon under the great ſeal, in which there was a non ob- 
flante for his nit finding ſureties for his good behaviour, Per Holt 
Ch. J. the pardon ought not to be allowed, without a 4vrit of al- 
lowance directed to the judges of this Court, out of Chancery, 
teſtifying that he has found ſureties before the coroner and ſheriff, 
&c, according to the ſtatute. But by the other judges, the par- 
don ought now to be allowed without any writ of allowance, 
becauſe the party hath z7hree months given by the flatute after the 
pardon to find ſureties, under the penalty that his pardon fhall be waid, 
if he does not do it. Nota, That afterwards in the ſame term 
the writ of allowance was brought into Court, and upon prayer, 
&c. it was recorded under the pardon. Carth. 120. Paſch. 
2 W. & M. B. R. Cooke's caſe. 
5. Pardon of murder is conditional, viz. the finding ſuretiet, and S. P. per 
there mult be a writ of allowance, ſignifying the performance of 2 Ph 
that condition; and it is not merely at the peril of the party; 5, — 2 
for we ought not to give a final judgment upon ignorance of its may be 
performance. Per Holt Ch. J. Show. 283. Mich. 3 W. & M. 3 
The King v. Parſons. | | 3 of at 
| leævance, 
becauſe that is abſolute, Freem. Rep. 502. Mich. 1691. S. C. by name of Parſon's caſe, 
While the ſtatute of 10 E. 3. 2. ſtood in force, pardon of felony could not be allowed without a writ 
out of Chancery, commonly called a writ of allowance, teſtifying that the party had found ſureties, 
&c. according to that ſtatute, unleſs it were diſpenſed with by a clauſe of non- obſtante; but the ne. 
ceſſity thereof is taken away by 5 & 6 W. & M. 13. which has repealed the ſaid ſtatute of 10 E. 3. 
2 Hawk. Pl. C. 398. cap. 37. I. 70. a 
6. M. pleaded his pardon, and being aſked for his writ of allow- 
ance, it was anſwered, that it had been allowed in the Old Bailey; 
and after ſome debate it was allowed here, without a new writ. 


Comb. 230. Mich. 5 Aun. B. R. Sir Richard Manſel's caſe. 


(U. a. 14) Pardon. Advantage thereof taken by 
whom, when, and how. 


1. A Man fruck a juror, by which it was awarded that his hand 

be cut off, and the hing granted his land to another; and after 
the king pardoned him the amputation of his hand and impriſonment, - 
and whatſoever to him belonged, and then the offender died; and the 
heir brought ſcire facias againſt the patentee, and re-had his land. 
Br. Charters de Pardon, pl. 70. cites 41 E. 3. 25. 

2. A man was bound in one obligation by name of R. T. and in Br. Miſno- 
another by name of J. S. and was outlawed upon both, where his 2 2 
name was R. T. and fred charter of pardon thereof by name of 5 S. f 
only; and it was allowed, and he went quit of the other, for it 
| | Cannot 
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cannot be intended the ſame perſon. Br. Charters de Pardon, 
pl. 3. cites 3 H. 6. 25. 
Rr. Char- 3. Where tee are appealed, and are outlusbed, and ſue ſeveral 


3 charters f pardon, they ſhall have ſeveral ſcire faciaſes. Br. Scire 


eites S C. Facias, pl. 177. cites 8 E. 4. 13. 

and 9 H. 4. accordingly. 

[ 52 ] | 8 

In the Star- 4. If a delinquent in the Star- chamber Pleadt not guilty, he ſhall 


* not have benefit of the general pardon at he hearing ; for he ought 


not toa fo plead the pardin, and to aver in fact that he is not any of the perſons 
ow ferent» excepted, or ofherwite the Court is not to allow him the pardon. 
benefit of a By the opinion of both the Ch. Juſtices, to which the Lord 
general par- Keeper agreed. Mo. 619. Mich. 42 & 43 Eliz. in caſe of 
don ar :be Blake v. Allen. | 

bearing of 

rde cauſe, unleſs they prayed it hy their an tber in Court; and the reaſon is, becayſe it does not appear 
to the Court, that they are not perſons exc:pred in the act. Obiter. Mo. 770. Dagg v. Penkorell, 
altes a like caſe of Jener v. Waden, and Wentworth v. Wade. 


5. A. was outlawed after judgment, before the general pardon 
of the 43 Eliz. and after the pardon died. Upon which his exe- 
eutsrs make ſatisfaFimm, which is confeſſed of record, and plead the 
general pardon, with an averment that they are none of the per- 
ſons excepted therein. It was reſolved that the executors may 
take benefit of it; for the act is, that a/ the king's ſubjecte, their 
heirs, ſucceſſors, executors, and adminiſtrators ſhall be acquitted, &c. 
which is to be expounded beneficially for the ſubject. And 
though the proviſo is, that the act ſhall not extend to any perſon 
outlawed on any writ of ca. fa. till ſatisfaction or agreement made 
avith the party, yet the act veſts ſuch an intereſt in the perſon 
outlawed, that though he dies, yet his executors may make ſatiſ- 
faction, and have benefit of the pardon. Per Cur. 6 Rep. 79. b. 
Trin. 5 Jac. C. B. Sir Edward Phitton's caſe. | 

6. Bill was exhibited in the Star-chamber again/? C. and ſeven 
or eight ſcore Dutchmen for buying and tranſporting of ſundry great 
fums of money. The defendants pleaded in bar not guilty, and 
afterwards in their rejoinder pleaded the pardon by parliament - 
7 Jac. which extended to buying of money, but not to tranſport- 
ing. And upon this a queſtion aroſe, whether ſo many of the 
defendants as were neither naturalized nor indenizened were ca— 
pable of the pardon. And it was argued, that the general pardon 
in the preamble, and in all parts, uſeth the words of /ving and obe- 
dient ſubjes; whereupon the Ch. J. did in a manner expreſsly hold 
them out of relief. But Lord Hobart ſays he avoided that queſ- 
tion, as being not neceſſary ; for he ſays, they all agreed that it did 
no good in the rejoinder. But he ſays, he told the attorney general, 
that he held the Dutch living here within the king's protection, being of 
a friend country, to be alſo truly under his ſubjection, and therefore 
capable of the title of his loving and obedient ſubjecte, but not of the 
diſtinct title of natural ſubjects,” which is uſual in ſtatutes, ſet in 
oppoſition againſt denizens and ſtrangers. %And beſides, the ge- 
neral pardon hath refpect of retribution for the ſubſidy, wherein 
ſtrangers pay more than we, and in ſome ſort maybe called grantors; 
tor by living here they tacitly ſubmit to our laws, and ſo their grant 

and 
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and conſcnt is involved in the conſent of parliament. And he 
thought no judge would doubt but that ſuch a ſtranger ſhould have 
the benefit of ſuch a pardon againſt common penal laws, and 
other common offences. But it the ranger were not in the king- 
dom at the time of the pardon, then he were nt within the benefit ; 
for he is no otherwiſe a ſubject than by his reſidence here. 
Hob. 270. Courteen's caſe. 

7. None ſhall be obliged to /ay the ftreſs of his caſe on any parti- 

eular words or clauſe in a particular pardon, but may take advan- 
tage of the whole. 2 Hawk. Pl. C. 398. cap. 37. 1. 68. 
38. He that will take the benefit of a general pardon, ought to plead 
the ſtatute by which the general pardon was granted. 21 Car, 
B. R. 8 Ed. 4. 7. 4 H. 7. 8. that the Court may judge whether 
his offence be pardoned or not; which they cannot do, except the 
pardon be pleggled, and that the party pez he is comprized in the 
pardon, and not excepted out of it. 2 L. P. R. 268. tit. Pardon. 


(U. a. 15) The Effects and Conſequences of a [C 53 J 


Pardon. 


I. FOR breaking of the priſon of the king, the appellee ſhall be 8. C. cited 


ouſted of battel ; but if he can ſhew the king's pardon for the 7 -+*x of 


breaking it, he ſhall have the battel ; for the breaking is to the tin. 23 
king, by the opinion of the Court. Br. Battail, pl. 3. cites Jac- in caſe 


DING TON 
v. Wit INS, who ſaid that the reaſon of the preſumption of the guiltineſs is the ſame after the pardon 
as before; but that the reaſon of the caſe is, that the king's pardon not only c-ars the offence itieit, 
but a'l the dependencies, penalties, and diſabilities incident unto it, and that againſt the appellant ; for 
though the appellant has an intereſt in the original fact, which the King would not diſcharge as againſt 
him, yet in the breaking of the priſon he had none but oblique. 


, j after th 
his poſſeſſion, yet he has no frank-tenement, inaſmuch as the ſtatute 2 f his 


after the king pardens it by act of parliament, er by letters patents, yet the heir ſhall ſue livery ; for it is 


not reſtored to him by the pardon. Br. Charters de Pardon, pl. 54. cites 30 H. $.. fu it the 


pardon was granted before fice found, and at the making of the pardon the heir is of full age, be ſhall 
retain the land; and office found after the pardon ſhall not grieve him. Br. Charters de Pardon, pl. 54. 
cites 30 H. 8. —— Where Ae is fourd 6 fore the pardon granted, the pardon ſhall not ferve; tor then 
the king is ſeiſed by the ottice, and there a releaſe or pardon cannot give it, but there ought; to be a gift 
er grant. Br. Charters de Pardon, pl. $2. Cites 29 H. 8. 


3. Appeal of robbery ; the plaintiſ has judgment againſt the de- 
fendant, and the king pardons him, yet he ſhall juffer execution, 
unleſs the plaintiff upon ſcire facias would confeſs that he would 
not ſue further. Br. Appeal, pl. 128. cites 11 H. 4. 16. 

4. Attorney had made capias, of which there was no original; 
by which attachment iſſued againſt him, and he was taken and 
examined, and confeſſed it, and was committed to the Fleet, and 
| was there for a month, and then was put to his fine, and was 

ſrworn that he ſhould not meddle any more in the law in any court, and 
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Vit name fruck out of the roll of attornies; quod nota, Per New- 
ton, hereafter you may have charter of pardon of the king, and come 
back; for the biſhop may afſoil you of this oath. Br. Attorney, 
pl. 7. cites 20 H. 6. 37. EB | 

5+ It alienation without licence be pardoned by act of parliament, the 
party may enter without ouſter le main, or amoveas manum; 
but contra by other pardon by letters patents; note the diverſity. 


: Br. Charters de Pardon, pl. 53. cites 29 H. 8. 
2 L. P. R. 6. If the king pardons a man attainted of treaſon or felony, and 
„ tits after he purchaſes lands in fee, and takes feme, and has iſſue 


Pardon 5 po . 
cites S. C. and dies, this fue Mall inherit ; for by the pardon he was well 


—Serjeant reſtored to his blood; becauſe he is thereby enabled to purchaſe, 


— and need not to this purpoſe have reſtitution; and this reaſon 
azreed that ſerves for the iſſue had before the attainder and pardon. 
the king's Dal. 14. pl. 3. 1 Mar. 1. Anon, per Bromley and Portman. 


pardon can- ; 
not reſtore the blood, ſo as to make the perſon attainted capable either of inffflicing others, or of 


being inherited himſelf by any one born before the pardon ; yet if ſuch perſon have a ſon born after, 
and purchaſe lands, and dies, ſuch ſon may be his heir, unleſs he have an elder brother alive born 
before the pardon ; for a pardon does, as it were, make a man a new creature, and give him a new ca- 
pacity, in reſpect whereof his iſſue born after the pardon may be his heir as to lands purchaſed after 
the pardon, in the ſame manner as if he had never been attainted. 2 Hawk. Pl. C. 458. cap. 49. 
ſ. 51. And Ibid. 396. cap. 37. f. 57. the Serjeant ſays, it ſeems agreed that the king's pardon 
cannet ſalve the corruption of bleed by attainder of treaſon or felony. 


*[ 54 ] | | | 
S. C. cited 7. One Burton, a par/on, was deprived for adultery, and then came 


Hob. 293. general pardon of offences, inter alia, of adultery. Reſolved 


—58. P. * 5 . 
Palm. 412. that * by virtue thereof he was now become parſon again; without 


Harrisv. any ſentence to avoid the ſaid deprivation; for by the pardon the 


N adultery, which was the cauſe and foundation of the ſentence 
pl. 27. ſays, of deprivation, is diſcharged, and by conſequence all that depends 
this ſeems upon it. 6 Rep. 13. b. cites D. 135. Burton's caſe, 


to de S. C. 
as Lat. 22. Bos rox's caſe, though the report there ſuppoſes it to be in another time. This 


Caſe was denied to be law by Windham J. who ſaid, that though Lord Coke cites it out of Dyer, 
yet no ſuch caſe is to be found there; and that it has been often denied : and without doubt it is not 
law, that a parſon ſhall be reftored by the relation of the pardon, without other at. 1 Sid. 164. Mich. 
15 Car. 2. B. R. in caſe of the King v. Wainwrite and Jefferies. And again denied. Sid. 168. 


in the caſe of Toombes v. Etherington——And again denied per tot Cur. Sid. 222. 


Hob. 87. 8. In caſe for words, the defendant juſtifies, becauſe the plaintiff 
— had fole ſbeep: and the plaintiff replies a general pardon. The 
Court held upon demurrer, that by the pardon bsth the puniſhment 


name of 
zope and fault were taken away, for that the wrong was done to the 
Mer Kiss. king by the common law; and the king being ſupreme head, if 
Ar it was he pardons, the party is cleared of the wrong. Brownl. 10. Trin. 
lach that be 1.2 Jac, Coddington v. Wilkin. 
cou Id no | 
mor e call him thief in the preſent tenſe, than to ſay that a man has the pox, or is a villein, after he is 


cure d or manumitted ; but that be had been a thief or a villein, he might ſay. And it was held no 
great difference, though this had been a ſpecial pardon, and not known to the defendant ; for he muſt 
take heed, at his peril, that he does no man wrong.———S, C. Hob. 67. And ſays, that in the end it 
was 2 djudged for the piaintiff, though it may be he knew him not to be within the pardon ; for there 
is no cauſe to favour idle and injurious words, But perhaps if he had arreſted him for the felony after 
pardo 3, it might have been excuſed if he knew it not, becauſeit is an act of juſtice, 


| 9. A. was chancellur of a dioceſe, but was deprived and fined, &c, 
by the Star-chamber for certain miſdemeanors : B. obtained 
8 his 
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his office. A. was afterwards pardoned.” It was held by all the 
judges at Serjeant's-inn, that the pardon had aveided the whole 
ſentence, except as to the fine to the king, and that the ſentence 
could not take away the office, being a freeho!d ; and fo A. was 
allowed to proſecute his aſjiſe for the office. Cro. C. 55. Mich. 
11 Car. B. R. Bennet v. Eafedalc. 

10. T. the patron preſented A. by ſimany, and then A. died; and 
then he preſented B., and then the king preſented, and then came the 
act of general pardon in the 25th of Car. 2. wherein there is a clauſe of 
reſtitution of forfeiture, &c. And the queſtion was, whether or 
no this had reſtored the party to his right of preſenting. Per 
North Ch. J. though the king does pardon the ſimony, yet the di/- 
ability remains {till upon the perſon, and renders him incapable of 
the benefice, as was reſolved in the cafe of PLLIrs and DRITTE 
lately. But the Court was divided in opinion, and that which 
made the aden of the caſe was, becauſe the king had preſented 
here before the act of pardon; and although the king may revoke 
his preſentation by expreſs words, yet whether or no the general 
words of reſtitution contained in the pardon ſhall amount to a re- 
voking of the preſentation, and of 8 the party to his right 
of preſenting, is the great queſtion. Et adjornatur. Freem. 
Rep. 198. Trin. 1675. C. B. The King v. Turvill and the Biſhop 
of Lincoln. 

11. The king pardoned inter alia, all judgments and convictions 
for not coming to church. And it was agreed, that this pardon did 
not only pardon the conviction of recuſancy, but alſo red the 
party to his ability: notwithſtanding he had not conformed. 3 Lev. 333. 
Trin. 5 W. & M. C. B. Lord Petre v. the Univerſity of Cambridge. 

12. A. was indicted and tried at bar for high treaſon; and it 
was objected to the evidence of B. that he had d in the pillory 
upon a judgment in an information for perjury ; and it was held by 
Holt Ch. J. that he was refored by the general pardon of 2 W. & M. 
which operated by way of reſtoration, and made him a gero crea- 
ture. And it was inſiſted, that the infamy and diſability in this 
cafe flowed from the judrment, and not from the crime, whic 
might be pardoned even by the Eing al;ze, though where it flows 
from the crime, it cannot be pardoned but by ac of parliament. 
Salk. 689. Paſch. 7 W. 3. B. R. The King v. Croſby. 

13. A. was convicted of barretry; and upon this his evidence 
being objected to, the record was produced, and the judgment 
was to pay 50 marks, but was ½% to fland in the pillry, This 
being held to be a good objection (becauſe the diſability ariſes 
from the infamy of the crime, whether the puniſhment be in— 
famous or not) it was then inſiſted to be within the late general 
pardon. It feems to have been held per Holt Ch. J. that the 
convichon was pardoned, and the party refered to his credit by 
the act of parliament, but that the King's ſpecial pardon could 
not have reſtored his credit, the diſability in this cafe being 
incurred by the infamy of the crime, and not of the puniſhment. 
Salk. 690. Mich. 12 W. 3. B. R. The King v. Ford. 
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Prerogative of the King, 


14. A. having been attainted and pardoned, and permitted 
to go beyond fea, his creditors moved to charge him in cuſtodia : 
but Holt Ch. J. refuſed it, for this would defeat the queen's 
pardon, by diſabling him from going beyond ſea, which was the 
condition of the pardon; arid there is no reaſon that the pardon 
ſhould enure for the benefit of the creditors, to the prejudice of 
the party, and put them in a better condition than before ; tor if the 

_attainder had continued he would have been hanged. Salk. 500, 
Hill. 1 Ann. B. R. Foxworthy's caſe. 


Tr diſcharges 15. The crime being pardoned cleanſes the party from the guilt, 
* Per Raymond Ch. J. Gibb. 108. and ſays, it was expreſsly ad- 


| evences of Judged ſo per Holt Ch. J. in the caſe of Aaron Smith. 2 Salk. 689. 


the crime, | 
12 Mod 119. The King v. Groenvelt. A general pardon d:th diſcharge not only the puniſh- 
ment which was to have been inflicted upon the perſon that did commit the offence pardoned, but 
allo che guilt of the offence itſelf, It pardons culpa ſo clearly, that in the eyg of the law the offender 
is as innocent as if he never had committed the offence, io far doth mercy extend therein. 2 L. P. 
R. 270. tit. Fardon. 


16. If an indiFment on the ſtatutes of forcible entry be removed 
into B. R. and the defendant, having been turned out of poſ- 
ſeſſion by the grant of reſtitution to the proſecutor by the juſ- 
tices of peace, traverſes the force in the King's Bench, and then 
the offence is pardoned by a general pardon, the Court cannot 
proceed on the trial, notwithſtanding the defendant would waive 
the beneſit of the pardon, becauſe it appears judicially, that the 
king can have no benefit of a fine from the defendant, if a verdict 
paſs againſt him. Hawk. Pl. C. 154. cap. 64. ſ. 63. 

17. Serjeant Hawkins ſays, it ſeems to have been always agreed, 
than the forfeiture of goods by homicide fe defendendo may be ſaved 
by a pardon (which in this particular caſe ſeems to purge the 
offence ab initio). 2 Hawk. Pl. C. 381. cap. 37. ſ. 3. 
18. It ſeems agreed, that notwithſtanding the king's pardon 70 a 
femonift coming into a church, contrary to the purport of 31 Eliz. 6. 
er to an officer coming into an office by a corrupt bargain, contrary to 
the purport of 5 & 6 E. 6. 16. may fave ſuch clerk or oflicer 
from any criminal proſecution in reſpect of the corrupt bargain, 
yet it ſhall not enable the clerk to hold the church, nor the officer 
to retain the office, becauſe they are abſolutely diſabled by ſtatute, 
[D 56 J 2 Hawk. PI. C. 396. cap. 37. 1. 56. | 
And it has 19. Pardon of treaſon or felony, even after a conviction or at- 
1 tainder, does ſo far clear che party from the infamy, and all other 
king's par. conſequences of his crime, that he may mot only have an action 
den of the for a ſcandal, in calling him traitor or felon, after the time of the 
. 7 pardon, but may alſo be a god witneſs, notwithſtanding the at- 
on a convic.. tainder or conviction 3 becauſe the pardon makes him, as it were, 


2 man- a new man, and * gives him a new capacity and credit. 2 Hawk. 
zughter 5 

has the Pl. C. 395. cap. 37. 1. 48. 

ſame effect as to this purpoſe as the burning would have had, which is agreed to re the party to bis 
credit, 2 Hawk. Pl. C. 395. cap. 37. ſ. 49- But it has been adjudged, that a | ardon is / 
rs manner of ferce as to this purpoſe, till it bas ed the great jeal, 2 Hawk. Pl. C. 395» 
cap. 37. ſ. 50. i 


Prerogative of the Bing. 


(U. a. 16) Pardon. Pleadings. 


1. JF a man be »-ut/arved in treſpaſt at the ſuit of the king, and has 
pardon, yet he ſhall act plead not guiity ofter; quod nota. 
Br. Charters de Pardon, pl. 30. cites 22 Aſſ. 47. 8 
2. A pardon was produced for felony, which was variant from If there be e 


the inditment and from the name; and yet becauſe it appeared, 3 
that it was the will of the king that he ſhould be pardoned, he tech on 
was remitted to ward, and reſpited. Br. Charters de Pardon, iich a 
pl. 32. cites 26 All. 46. ey 


atainted, and his charter of pardon, yet if there be no repugnancy to intend that the ſame perſin er thing 
are meant in both, it may be jnpplied by proper averments. And theretore, if on be indicted by the 
name of J. S. yeoman, and paidoned by the name of J. S. gentleman, or indicted by the name of B. 
the taſker, and pardoned by the name of B. the fon of W. he may make good the variance, by aver- 
ring that he is the ſame perſon intended in ſuch inditment and pardon ; or if in an ind ctment of the 
death of |. S. the ſtroke be ſuppoſed to have been given the iſt of Auguſt, and in the pardon on the 3ds 
the party may aver that the death of one and the lame J. S. are intended in both. And if ſuch va- 
riant pardon be pleaded without ſuch averment, it ſeems that the Court may in diſcretion give ta: 


party farther day, either to perfect his piea, or to purchaſe a better pardon, 2 Hawk. Pl. C. 393. 


cap. 37. ſ. 66. 3 Inſt. 240. 

3. A man indifed of treſpaſs came avithout proceſs, and pleaded 
pardon of the king of all treſpaſſes, and of this vouched record, and 
had two days to have his record, Br, Charters de Pardon, pl. 33. 
cites 27 Aﬀe. 58. 

4. If a man is indifed of the death of a man, and arraigned, and 
pleads pardon, and is diſcharged, and after appeal is brought againſt 
him, and the plaintiff is nonſuited, and the defendant arraigned upon 
the declaration. for the king, and pleads the charter again, there he 
ought to ſhew it, notwithſtanding it was allowed of record before, Br. 
Charters de Pardon, pl. 15. cites 11 H. 4. 41. 


ſtrans, pl. 36 


5. He who pleads not guilty cannot plead pardsn after, unleſs it be 
of later date, and the charter was allowed notwithſtanding that it 
varied in names, and day of the indiftment and the appeal but it 
does not appear what variance; the reaſon ſeems inaſmuch as it 
was of appeal of death, and a man cannot be twice killed ; contra 
of robbery. Br. Charters de Pardon, pl. 15. cites 11 H. 4.41. 

6. If a felon has pardon to plead, and pleads not guilty, he ſhall loſe 
the advantage of his pardon, and ſhall not plead it after. Br. 
Corone, pl. 199. cites 35 H. 6. 1. & concordat 19 H. 8. and in 
II. 4. 41. per Cheynie; but contra M. 3 M. 1. 


S. P. Or 
he may plead 
all the firtt 

r cord of 
diſcharge, 
and have 
day to 

ſhew ir. 

Br. Mon- 

. Cites 8. C. 


8. P. 2 
Hawk. Pl, 
C. 398. 
cap. 37. 
1. 67. 


Jenk. 120. 
pl. 62. ſays, 
that if the 
king par- 
dons a fe- 
lon, and it is 


ſhewn to the Court, and yet the felon pleads not guilty, and waives the pardon, he ſhall not be hanged ; 
for ic is the king's will that he ſhall not, and the king has an interest in the life of his ſubject. I he 
books to the contrary are to be underſtood where the charter of pardon is not ſhewn to the Court, By 


all the Judges of England. 


Serjeant Hawkins ſays, it is certain that a man may wa've the benefit of a pardon under the great 
ſeal, as where one who has ſuch a pardon, does not plead it, but rakes the general iſſue, after which 


he ſhall not reſort to the pardon, Hawk, Fl. C. 390. Cap. 3 . 54, 
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Br. Laches, 
p. ©. cites 
8. E. 
2 Hauk. Pl. 
C. 393. cap 
I”. . 6:2. 
cies S. C. 


S. P. Br. 
Parliament, 
pl. 40. cites 
3, C.— 


Jrerogative of the King, 


7. B. Heri of the county of O. returned an exigent quarto ex- 
actus in B. R. and tendered to aver that the defendant is outlawed, 
upon which * certiorari, and the coroners returned him outlawed 
by the fame exigent, by which the Heri wwas amerced to gol. and 
the efireats of it ſent into the Exchequer ; upon which proceſs iſſued 
againſt him, by which he came, and /ervod pardon of all miſpriſians, 
offences and conlempts done meſne between the certificate of the coreners 
and the amercement adjudged, and prayed to be diſmiſſed; but the 
barons awarded him to the Fleet, by which he had haheas corpora 
out of B. R. to the warden of the Fleet, who brought him to the 
bar, and ſhewed the cauſe aforeſuid, and there he pleaded the fame 
pardon and writ of allowance, and found ſurety if, &c. and the 
attorney of the king demurred upon his plea; and per Cur. where 
the eftreats are ſent inte the Exchequer, as above, yet the record remains 
in Bank, and there it ſhall be traverſed, and there the pardon ſball le 
pleaded, and nat in the Exchequer «where the ęſireat is. And per 
Forteſcue Ch. J. the points are, if the words of the pardon are 
ſufficient ? and if the ſheriff be attainted by certification of the 
coroners? and it the ſheriff has ſurceaſed his time to plead his 
pardon or not ? Br. Charters de Pardon, pl. 25. cites 36 H. 6. 24. 
—And ſays, that 37 H. 6. 21. it appears that the ſheriff brought 
ſpecial writ out of Chancery in nature of an audita querela, by 
force of his charter, directed to the juſtices of B. R. that they do 
right to him, by which he had the habeas corpus. And the opt- 
nion of all the juſtices was, that the pardon ſhall ſerve the ſheriff; 
for thoſe words miſpriſion and offence ſhall ſerve him, for it is 
miſpriſion and it is offence ;z and though the pardon be before the 
amercement, yet the pardon is good ; for the falſe return was the 
offence, which was before the pardon, and then when it is par- 
doned no amercement ought to be aſſeſſed, becauſe it is pardoned 
and if the juſtices had had conuſance thereof, they would not 
hare aſſeſſed the amercement; and the party has not ſurceaſed his 
time to plead it; for he had not day to plead it, nor cauſe till the 
amercement was aſſeſſed and eſtreated, and proceſs made for it. 
And this caſe was argued in the Exchequer Chamber by all the 
juſtices; & per tot. Cur. A pardon granted at the ſuit of the 
party ſhall be taken mare ſtrong for the ting, and more ſirang again/t 
the party but a general pardon, ar pardons granted ex mero motu, 
{hall be taken more ſtrong againſt the king, and moſt for the be- 
neſit of the party; for it is intended there that the king is appriſed 
of the matter; contra where it comes by ſuit of the party, or by 
ſurmite : and it was ſaid, that where the ſheriff returns quarto 


exactus, and the cordners above certify that the defendant is out- 


lawed, it thall be intended that the certificite of the coroners is true, 


becauſe they are judges of it, and the return of the ſheritf is falſe. 


Quatermain's caſe. 

8. Where a man pleads pardon granted by parliament, he ought to 
aver that he is net any of them who are excepted, and that he was not 
adherent to M. who vb, excepted, Br, Charters de Pardon, pl. 46. 


cites 8 E. 4. 7. by the juſtices, 
9. And 
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9. And fo of all other exceptions. Br. Charters de Pardon, pl. 46. Jenk. 129. 


a 5 J. C2. cites 
cites 8 E. 4. 7. 8 
S. P. per Cur. Freem. Rep. 24. Paſch. 1673. in caſe of Philips v. Crawly.——S. P. 2 Hl. 
Pl. C. 396. cap. 37. ſ. 60. S. P. per Doderidge J. 2 Roll R. 307. Hancock's caſe. 
S. P. For cobere pardin, ſtatute, cuſtom, or the like, as preſcription, &c. makes exception or foreprile, 
or condition, or a th wiiich amounts to it, 7-je ſpall be pleaded exprefily. Br. Charters de Pardon, 
pl. 66. cites 4 H. 7. 8. S. P. Br. Pleadings, pl 124. cites 8 E. 4. 7. & 4 H. 7. 8. 

Where diſabling exceptions are in the body of an act cf general pas don, there the farty ought to aver 
that be is net within the exceptior e, but net ſo whey: the exceptions are only in the proviſo of the act; per 
Twiſden; which the Court agreed. Keb. 20. Paſch. 13 Car. 2. Whitwick v. Oibaiton. S. C. 
argued 1 Lev. 26. but no rclolution Hoit Ch. J. agreed, that there were many authorities, that 
he that pleads an act of pardon ſhould ſexo that he was not within the exceptian of ine act, and cited 3 
Inſt. 234. Vet he could not think it neceſſary to do it, if the very purview of the att be nit qualified 
and reſtrained ; for if there be firſt general words of pardon, and atter comes a proviſo or eccegtion, the 
natu!a way is to plead the pardon generally, and then tne king's attorney, upon view of the pardon fo 

n*eied upon record in the pea, is to ſhew that the party is within the exception. 12 Mod. 613. 
Hill. 13 W. 2 in cafe of Ingram v. Foot. 

* Serjcant Hawkins ſays, if the body of a flatu'e be general as to all perſons whatſoever, and afterwards 
ſome are excepted in the prov iſoes, perhaps it may be ſufficient to plead ſuch pardon without any aver- 
ment, that he who pleads it is none of the perſons ſo excepted, it being a general rule, that whete a man 
is within the general words of the body of a record or deed, which is qualified by ſubſequent proves, it 
is ſufficient for him to bring his caſe within ſuch general words, and that the exceptions in ſuch provitoes 
ought to be ſhewn of the other fide, 2 Hawk. Pl. C. 397. cap. 37. 1. 60. 

"© $80 


10. And that if J. S. be excepted, and there are three of the name, wy perl. 
y . wi 641 
and the other pleads the pardon, he o::g/t is forw it. Br, Charters e l 
de Pardon, pl. 46. cites 8 E. 4. 7. tage of a 
pardon be 
of the ſame name with one of the perſons excepted by name, it is ſaid that it will not be ſufñic ent for 
him to aver that he was none of the perſons excepted, without adding that he is a different perion from 
ſuch other of the ſame name. But Serjeant Hawkins ſays, how it can be tried, unleſs it appear by 
ſome addition to the name in the ſtatute, may Celerve to be conſidered. 2 Hawk, Pl. C 397, cap» 37. 
ſ. 60. : 


11. And where it is pleaded in pats, where the attorney of the king 
is not preſent to confeſs the averment, they thall make prociamation z 
and per Markham, the Court may rejoin for the xing, Br. Charters 
de Pardon, pl. 46. cites 8 E. 4. 7. 

12. If a man be brought into court by capias utiagatum upon appeal, Br. Charters 
and he pleads the pardin of the king againſt the king, he ſhall have de pardon, 
ſcire facias againſt the appellant, without /prawing matter of diſcharge 3 982 e3 
againſt? him. 21 E. 4. 73. b. Per Huſſey Ch. J. who ſhewed . 4 by 
thereof precedents. | | miſprinted. 
But ca v 
it is in debt er treſpaſs, ⁊cbere be is in executicn ; for there he ought to ſow acquittance, or other mutter 
which proves the plamtiff's conſerts Ibid. 


13. If recognizance of debt paſſes for the king upon iſſue tried, and 5. P. per all 
aſter the king pardons it, this ſhall not be pleaded between verdict and die juſtices 
judgment, but after judgment. Br. Charters de Pardon, pl. 75, gc g.. 
cites IT H. 7. 10. Jours, pl. 

94. Cites 


S. C. and 35 H. 6. 1. accordingly, 


14. If quod ei deforceat be brought, and a wrongful entry is 8. P. Lang, 


a 1 -4 5 r . Be t. 
found, and a general pardon in parliament pardons all offences, if the . ek 


tenant, when judgment is given againſt him, does not ſuggeſt to the Vaughan 
court, that neither he nor his offence are excepted, if judgment be en- Kd Sli 
tered gued capiatur, it is not error; for there are many exceptions 


F 2 in 


whether, 
ſuppoting 


— Maa 


— — 
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there was 2. in a pardon and in a civil matter the Court it not b:und ex officio 
3 to regard it, but they may if they will ; and therefore if judgment be 
party cid given fed non in miſericordia quia pardonatur, it is good; for the 


not 8 judges may, if they will, take conuſance of a pardon, though it 
4. 4:4 be not pleaded. Jenk. 258. pl. 54. 


judges did 
— notice the:e>f, whethe- tae party might have remedy by <orit of error? And Ellis ſaid No; 
becaute they would alledge nth n7 for err) but what did appear in the record; to which Vaughan aſ- 
ſent-:. Freem. Rep. $843. Patch. 167;. in cafe of Phillips v. Crawiy 

Serjeant Hawkins ſays, it ſeems agreed, that if any perions are excepted out of a general pardon, the 
Court is not bound, and io e have held tha it has ap power in d.ſciction to give any pe: ſon the benefit 
of it, unleſs t be pleade l. 2 Hawk. Pl. C. 390. . 37. f. 60. —— gut when a pardon is general, 
without excepri-n of any ferfin or cauſe, in ſuch cale the judges ſhall take notice of it; per Doderidge. 
2 Roll. R. 307. Hancock's caf?, The party nad vet ts aver that bis ffence is nt excepted in a 
general pardon, becauſe the jult.ces have notice luthcient of offences excepted by the words of the par- 
don, but nat of perions, but this rets upon the averment ; by the opinion of both the chief juſtices, to 
which the Lord Keeper agreed, M. 019. Mich. 42 & 43 Eliz. in caſe of Blake v. Allen. 
Whete a gercra! aft of parliament excepts certain kinds of crimes, there is no nerd to aver that the 
crime wherze-f the perſon is, indicted, is not one of ſuch excepted crimes ; but the Court ought judicially 
te tak. mtice whether b excipied er mites 2 Hawk, Pl. C 397. cap. 37. ſ. 62. — Af where 
ſuch a rate except: only ons particular perſin, it has been ſaid that there is no need of an averment, 
that a per{on indicted is not ſuch perſon; but that the Court is to take notice whecher he be or not. 
2 Hawk. Pl. C. 397. cap. 37. ſ. 63. 


15. In db? the defendant pleaded cutlawry in the plaintiff at the 


ſuit of one H. in C. B. The plaintiF pleaded the pardon of 31 Elix. 
[59 } and alfo that he brought ſcire facias, and H. was returned dead, by 
which he was adjudged to go fine die; upon which plea the de- 
fendant demurred in law, becanſe it was not averred that he is 
not any of the perſons excepted out of the pardon, as 7 E. 4. 7. 
4 H. 7. 8. Com. 102. But it ſeemed to the Court, that the 
pardon is allowed enough to make any man anſwer to the action 
of the plaintiſf, but not againſt the queen; for ſhe is not bound 
by the allowance. Mo. 303. Hill. 34 Eliz. Aſhley v. Harriſon, 

16. A. was cutlateed after judgment before the general pardon, 
and died after the pardon. His executors make ſatisſaction, and 
xvithiut any proceſs plead the pardon. Adjudged, that as in this 
cafe no ſcire facias, nor capias utlagatum, nor other proceſs lies 
againſt the executors, they may ( after ſatisfation made come in 

gratis evithout proceſs for the neceſhty of the caſe, and plead the 
general pardon, with an averment that they are nat any of the perſons 
excepted. Adjudged per Cur, 6 Rep. 79. Trin. 5 Jac. Sir Edward 
Phitton's caſe. 

17. A. was indited of ſtealing ſome plate from King James, 
whereas it was in truth queen Anne's, and ſtolen from her, for 
which he was pardoned; and being again indicted, there was a 
general pardon, excepting goods purloined from the king: the Court 
doubting whether A. was within the exception of this pardon, 
adviſed him to plead. Cro. C. 449. Hill. 11 Car. E. R. Bell's cafe. 

18. In caſe for words, the defendant juſtifies that the plaintii? 
had ſerved as a ſohlier againſt the king; plaintiff demurs, by reaſon 
of the general pardon. But it was adjudged for the defendant); 
jor that the plaintiff ought to have fbewn that he was not one of the 
perſons therein excepted. Raym. 23. Mich. 13 Car. 2. B. R. 
Harris's caſc. | 


19. In 


=" nn w— wan. { MR 


Prerogative of the King, 


19. In a ſcire facias brought upon an inquilition againſt A. who 
owed 30l. 4 J. S. who had been aztainted for murder, and executed, 
A. pleads that the was nt indebted modo & forma. Hale Ch. B. 
held, that upon this iſſue the act of general parton could not be 
grven in evidence, but ought to have been pleaded ; this not being a 
general iſſue within the intent of the act, it would have been a 
good bar. Hard. 421, Prin. 17 Car. 2. The King v. Barnard. 

20. The ear! of S. was by the convention, which was after- 
wards turned into a parliament, anno 1 W. & M. inmpeached by 
the Commons for high treaſan, for being reconciled to the church 
of Rome contrary to the ſtatute; ard thereupon he was committed 
to the Tower by the Houſe of Peers, and there continued till the 
parliament was diſſolved, and a new one called, and now (after a 
long ſeſſions) adjourned for two months. And nw the carl was 
brought to the bar by a habeas corpus, and his counſel moved that he 
might be diſcharged upon the new act of oblivien, winch paſſed in the 
laſt ſeſſions of parliament, wherein neither his crime nor his perſan 
vere excepted, but clearly within the act of pardon. But per Cur, 
notice cannot be taten of this aft, unleſs it be pleaded awith the aver- 
ments ; becauſe there are ſeveral exceptions in it, both as to crimes 
and perſons, therefore it is neceflary that the party, who would 
have the beneſit thereot, ſhould aver himſelf by plea capable of ſuch 
benefit, and not excepted therein, as it is ruled in Piowden, and 
other books; and here the lord at the bar cannzt plead this pardon, 
becauſe there is nothing before the“ Court upon which to ground ſuch 
plea. Carth. 131, 132. Paſch. 2 W. & M. B. R. The Earl of 
Saliſbury's caſe. | 

21. 12 V. 3. 2. Ns pardon ſhall be pleadable to any impeachment by 
the Commons in parliament. | | 

22. It ſeems plain, that pardons of manſlaughter, or any other 
felony except murder or rape, remain as they were at comma law ; 
from whence it follows, that the pardon of the feloniaus killing of 
J. S. may be well pleaded ts an inditment of manſlaughter for killing 
him. 2 Hawk. Pl. C. 385. cap. 37. ſ. 18. 

23. He who pleads a particulur pardon, ought to produce it ſub 
pede ſigilli, though it be à plea in bar; becauſe it is preſumed to be 
in his cuſtody, and the property of it belongs to him; yet if a man 
pleads ſuch pardon, without producing it, the Court may in diſere- 
tion indulge him a farther day to put in a better plea; and that at 
ſuch day he may perfect his plea by producing the charter. 
2 Hawk. Pl. C. 397. cap. 37. ſ. 65. 


(X. a) Charter of the King. Non OZ/tante [The 


Original thereot. ] 


II Ntime of H. 3. about the year 12.52. the clauſe of non objtante cas 
| uſed firſl in England by the king in his grants and other writ- 
ings. Matthew Paris calls it anodizus and deteftable clauie, And Roger 
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ebe court of in the king's grant, cried out of both the time and it, ſaying, it 
- Meek = was a ftream derived from the ſulphurecus fountain of the clergy. 
fl. Pat. pro- Speed. 5 30. 

nounced a 7 

ve 2gainkt the faid court, for introducing this clauſe of non obſtante, which has been an ill preceJent, 
ard miſchievous to all commonwealths of Chriſtendom ; tor the temp-ral princes perceiving that the pope 
diſpenſed wich his canons, have uied ther prerogative to diſpenſe with ther penal laws and itatutes, where 
b-fore they had cauſed their laws to be reiigioully obf-rved, as the laws of he Medes and Perſians, which 
could not de diſpenied with. And therefore a canonilt laid, diſpeniatio eff v«/rus uad valnerat jus cm- 
nr. And another laid, that all abuſes ſhould be reformed fi duo tantum verba, {viz. non obſtante) 
non impedirent. And Mart. Paris, in anno Dom. 1246. having recited certain decrees made in the 
council at Lions, which were beneficial for the church of England, fed omnia hæc & alia, ſaid he, per 
hec repagulum (non obitante) infirmantur. Dav. Rep. 69. b. Paſch. 9 Jac. in C. B. in Ireland, in 
the caſe of commenda. 

The laws concerning non obſtantes ate none of the ancient laws of this land, but brought in by the 
pope. The book of 2 H. 7. fo. 6. b. & 7. firit gave riſe tor this exorbitant power yet it is not the 
opinion uf al, or indeed of any of the judges, as it is afirmed to de. Arg. 2 Mod. 201. Trin. 29 
Car. 2. in the Exchequer, ia the cale of Artis v. Stukeiy. N 


(T. a) Non Obſtante. Licences upon Penal Statutes. 


E. HLN an act of parliament generally prohibits a thing upon a 
penalty which is popular, or only given to the ting, becauſe 
it may be inconventent to divers particular perſons, in reſpect of 
perſon, place, and time, &c. the law has given power to the kin 
to diſpenſe with particular perſons. Co. 11. MoxoroLirs, 88.7] 
o S. p. Per [Cz. But when the parliament has made an act to reſtrain “ pro 
the Ch. J. bong publics the importation of ſeveral foreign manufactures, to the 


> Mod. 18. — - 1 > - - 5 » 
Mich. » intent that the ſubjects of the king may apply themſelves to the 


Geo. in Sir making of the ſaid manufactures, there the king cannot for a pri- 
Hans vate gain grant the fole importation of them to one or divers 


1 (without any limitation) non obſtante the act. Co. 11. Moxo- 


To ſay that FOLIES, 88.4 

the king 

cannot diſpenſe with a law tat is made pro bono public, is to ſay that he can diſpenſe with no law 
at all, for all laws are ſuppoſed to be pro bono publico, when they are ficſt made; per Herbert Ch. J. 
Freem. Rep. 493. Paſch. 1682. in Sir Edward Hale's caſe. : 


[3. 4s the king cannot licenſe a man 79 import foreign cardt, 
notwithſtanding the act of 3 E. 4. for the reaſon aforeſaid, 
40 61 J Co. 11. MoxoeoLirs, 88.] 
There is not {[4, Where a ſtatute concerns the benefit of the king only, he may 
any diffe- diſpenſc with it by a non obſtante. H. 7 Ja. B. per Coke.) 


rence when 


the law dl. {+5- But where a ſtatute concerns he b-nefit of the ſubjef, there 
penſed with the king cannot diſpenſe with it by a non obſtante. II. 7 Ja. 
— qe B. Hicwan's caſe, Per Curiam.] 

every "md is ſuppoſed to be ſ,; but the true diff:rence is, when the law gives any particular perſon an 
intereſt, and when it concerns no one perſon more than anther; for there, in the firſt caſe, the king 
cannot diſpenſe, but in the laſt he may, becauſe he alone is injured ; for though ſuch a law be pro bono 
ſubditorum, yet it is not Gngulorum, but populi complicati ; and no one can have an action, for as well 
every one may have an action. Per Vaughan Cn. J. Freem. Rep. 138. Hill. 1673. Thomas v. Sorrell. 

The king cannot diſpenſe with any thing that is forbid by the ſtatute de pittoribus, nor with the ſtatute 
againtt mixing of wine, for there is a particular wrong to the buyer. Ibid. 139. 

In caſe of a common informer, after action commenced, the king cannot diſpenſe, becauſe the begin- 
ning of the action doth attach an intereit in the party, though the King might pardon it before action 
brought. Joids 2 : ; 7 

In ſome caics the king caunat diſpenſe wacte n particular tn.cr:ft o. action was given, as in caſe of 

] kmany, 


5 
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fmony, or buying of offices, & c. but that is becauſe the perſons there are under an abſolute diſability, 
as if they were dead; per Vaughan Ch. |. Ibid. 139. 
It was reſolved that the kin: could not diſpente with the diſability upon the ſtatute of +22 Elia. 6. of 


fimory, bv a non obſtante ; for eben an af of farliament is made, that a;/a>icth any perſon, or maketh 
any thing void or tortious 2 the goed of the church or cemmonavealth, in this law all the gy ſu wects 
have an intereſt ; ; ard therefore the ki ng cannot diipenſe therewith, any more than with * 0 mon law. 
3 Inſt. 154. cites Mich. 13 _ But where a fatute pr; Vibits any thing upim a per. — yo gives 
the penalty e the kinn, or ty the k! nz? and the informer, there the kin g may di lipenſe „iu the Pes. ally 3 3 


and this diverſity is warranted by our books. 3 Inſt. 154, 


[6. As where the ſtatute of 15 R. 2. cap. provides in the nevati ve, 
that the admiral fhall not held alas of any thing but of thoſe v hich 
were done ſuper altum mare, the king cannot by his charter diſpenſe * _=tm—_ 
with it by a non obſtante, and give power to the admiral to L Hold | "_ I 
plea a primis pontibus uſque ad mare, becauſe this ſtatute a 

made for the benefit of the ſubject. * H. 7 Ja. B. He O 1 
Per Curiam. ] 

7. I vas ordained by the ſtatute faple of 27 E. 3. that merchants Expired. 
aliens might bring over the fea merchandizes of the ftaple, bit not mer- 
chants denizens ; and aſter, by the aſſent of the king and his coun- 
cil, for certain reaſons, paſſage was granted of the ſaid merchan- 
dizes of denizens; and thercupou proclamation made and ſent to 
the cuſtomers, to fuffer them to paſs till a certain time, paying 
the cuſtoms as aliens. And becauſe that the ſaid merchants denizens 
doubteth them to be impeached in time to come for their merchandize 
which they have fo paſſed, by virtue of ſuch grant and proclamation, 
feraſmuch as they were Ee? out of the parliament, the king willing to 
provide for their ſurety in this behalf, hath ratified and confirmed in 
this parliament the ſame, Sc. 34 E. 3. cap. 21.] 

[8. Rot. Parl. 1 H. 5. N. 15. The Commons pray, that the ſta- Prynne's 
tutes for woidance of aliens out of the realm be held and executed; to * Res. 
which the king agrees, ſaving his prerogative, that he may diſpenſe xo fs 
with ſuch as he pleaſe ; and thereupon the Commons antwered, 
that their intention was no other, nor ever ſhall be, by the aid of 
God.) 

[9. Rot. Parl. 1 H. 5. N. 22. The flatutes of provifors confirmed, Prynne's + 
and that the king ſhall net give any protection or grant againſt the eæe- © * 
cution of them, ſaving the king's prerogative; to which the king 12 2 
agreed.) 

10. Where a ſtatute is, that none fall ſhip wool, wnle/s is Calais, P. 54. 
the king may diſpenſe with it by /icence, and this befor e feiſure, and Marg pl. 17. 


e191 taken by the party, &c. and this with clauſe of non obſtante. * — 
Br, Prerogative, pl. 122. cites 2 K. 3. II. ee 
cenſe any to 


trade with commodities unlasoful, as well as law ful; and cites Rot. Parl. 29 H. 6. NI 15. Et clauſe 
ann. 19 H. 3. and that R. 2. in the zcch year, gave leave to the merchants ct Newcaltle ro carry 
wools and fells to any other port beſides Calais, which was renewed to them anno 5, 21, and 30 H 6. 
he granted to Benedict BAN NH, me:chant vi Flanders, non obſtante any ftatute in reitraint b facks of 
wool; fo H. 4. difpoted of great quantities of tin, and H. 7. raiſed great ſums of money in granting 
leave to merchants to trade inward and outward commodities, as to Alonzo de Bruges great p:0Poriion 
of 2w:ad anno ſexto, and a multicude of other kind of grain and other pronibited things, as A in annis 20, 
21, 22. prout patet ex compoſitione in [inter] 7 H. 7. 1 Dudley. Ibid, cites Hill. 3 * B. R. 


Rot 128. information againſt HAwEs, upon the ſtatute 5 EH. for ihippipg and tranſporting of i geep. ſkins, 
and he pleaded the grant of Qu. Ella. anno 37. to one Gilbert Lee, tv tranſport the number of 200,000 


a year tor 10 years to come, &c. 11 £2] 
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F. C. cited 11. The king lincenſed one 79 tranſport bel!-metal, non obante 
Totes. any fiatiite made, or to be made ; afterwards an act was made, pro- 
a hibiring the exportation of bell-metal, upon a penalty. It ſeemed 
to Baldwin and Shelly, that by this act, to which every man is 
party, the licence was revoked, and that the king cannot diſpenſe 
with a new law to be made, before it is made, as he may in things 
to come, in which he hath an inheritance; as he may grant to 
one to be diſcharged of taxes, and ſubſidies to be granted, and it 
is good. Quare. Dy. 52. pl. 1, 2. Hill. 33 H. 8. 
12. The act 4 H. 7. cap. g. prohibits the importation of Gaſcoigne 
vine, but only in Engliſh ſhips, and the maſter and mariners being 
Engliſh, under pain of forfeiture, &c. afterwards the king by 
letters patents /irenſed one l import 600 tun of that wine in any j/p, 
non obftante the ſtatute, without ſaying any thing of the mariners, &c. 
And by the ſtatute of 32 H. 8. cap, 14. it is enacted that the faid 


ſtatute ſhall ſtand in full force, ſo that from henceforth no perſon. 


ſhall attempt to do any thing contrary thereto, upon the pain li- 
mited in the ſaid ſtatute. And upon information brought in the 
Exchequer againſt the aſſignee of the patentec, for importing con- 
trary to the 4 H. 7. 9. he pleaded the king's grant, without a 
profert hic in curia of the letters patents. And the better opinion 
was, that for that reaſon the plea was ill; but as to the matter in 


law, whether the grant was good or not, they ſeemed not ſo; 


quzre. And by the report of Baron Forteſcue, the judgment was 
given for the king the ſame term, for the inſufficiency of the plea, 
but not for the matter in law. Ideo inde quære. D. 54. pl. 17. 
Mich. 34 H. 8. Richard's caſe. | 
13. No act can bind the king from any prerogative which is ſole 
and inſeparable to his perſon, but that he may diſpenſe with it by a 
non obſtante; and this royal power cannot be reſtrained by any 
act of parliament, neither in theſi nor in hypotheſi, but that the 
king by his royal prerogative may diſpenſe with it. 12 Rep. 14. b. 
Hill. 24 Eliz. Anon, 8 
14. Where a fatute expires, and is revived, it ſeems as if non 
obſtante to the expired ſtatute will not reach the new revived one. 
See D. 202. b. 70. Marg. | | 
* 15. It was reſolved by the Lord Ch. J. and Lord Chancellor 
Mich. ; Egerton, upon mature deliberation, and hearing counſel, that the 
Jac in caſe king could not diſpenſe with the diſability upon the ſtatute 5 E. 6. 
of the king cap. 16. of buying officer. 3 Inſt. 154. cites 12 Jac. Sir Arthur 
v. Zaker & Ng. : 3 5 
al.—S.c. Ingram's caſe, alias Sir Robert Vernon's caſe. 


cited Cro. J. 386. Mich. 13 Jac. B. R. in caſe of the King v. the Biiho» of Wincheſter & al. 
S. C. cited Hob. 75. in caſe f the K1xG v. TuE Biznoy or Noxwicn; for the perſon being diſ- 
abled by ſtatute, could not be enabled by the king. Serjeant Hawkins ſays, that a perſon diſabied 
by the aboveſaid ſtatute cannot be reftored to his ability at any time during his life, by any grant or 
diſpenſation whatſoever. 2 Hawk. Pl. C. 169. cap. 67. ſ. 5. | 


16. J. H. and N. H. his ſon, having a joint-patent of clerks of the 
court of wards, V ich an expreſs proviſion, that if one of them ſhould 
die, the other ſhould enjoy the whole nom obflante the flatute. J. H. 
being dead, Sir S. L. moved the king that he might be joined by 


patent to N. H. the ſurvivor, upon opinion that by words of the 
ſtatute 


r 
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ſtatute 32 H 8. (viz. that there ſhould be two clerks to be named 
by his highneCs to be clerks of the ſaid court). This was referred 
by his majeity to Viſcount Wallingford, Lord Hobart, and Sir 
James Lea attorney of the court; and they certified the king 
(having heard counſel, and ſeen the former grants ever ſince the 
erection of the ſaid court) that the king was not bound to the 
number, but“ might with a non obſtante diſpenſe with it; but 
the auditor's place being judicial, and appointed to be in two, 
cannot be in leſs, becauſe the ſubject has an intereſt in the judi- 
cature, which cannot be committed either to more or lets than 
the law of their creation has eſtabliſhed. Hob. 214. Hare v. 
Leiſure. 

17. The ſtatute 3 Fac. I. cap. 4. which gives forfeitures for recu- 
fancy ſays, f. 11. that the king may refuſe the penalty of 204. a menth, 
and take twi-third parts of his lands and leaſes which ſhall be or come 
to ſuch offenders, till he or the y ſhall co1 rm, in lieu of the 201. 
monthly ; and ſ. 1 2. is, that the king ſhall not leaſe the ſaid two parts to 
the recuſant, or to any other for a recuſant's uſe. The Lord 
Brudnel was a recuſant convict. The earl of W. took a leate of 
the king of two parts of his eſtate, in truſt for the recuſant, and 
with a non obſtante of the act above-mentioned; but becauſe 
the truſt did not appear by any mutter of record, the Court would 
not take notice of it by any matter dehors; but their opinion 
was, that the king in this caſe could not di iſpenſe, becauſe he was 
diſabled by the af to grant, &c. Hard. 110. Paſch. 1658. in the 
Exchequer. The Attorney General v. Earl of Weſtmoreland. 

18. In debt upon the itatute 12 Car. 2. cab. 25. which enacte, 
that no perſou fell wine by retail, unleſs enabled according to this ſtatute, 
under the penalty of 5 l. for every ſeveral offence. Upon + nil debet 
pleaded, the jury find the ſtatute 7 E. 6. cap. 5. that none ſell wines 
without licence, according te the ſaid act. Then they find the patent 
ef 9 Fac. incorporating the vintners of London, and that ſuch as 
ould be free of their company might fell wine by retail, or in groſs, 
azbithin three miles of London, &c. in their houſes or elſequhere, non 
obtante the ſaid flatute 7 B. G. or any other ſtatute made or to be made. 
They likewiſe find the ſtatute of 12 Car. 2. 25. and a proviſo 
therein not to prejudice the vintner company, but that they may uſe 
and enjoy ſuch liberties as they have heretefore lawfully uſed. It was 
argued, that the patent was void in its creation. 1ſt, In reſpect 
of the perſons to whom it was made, ſc, a | corporation, which 
never was ſubject to an uſe, and therefore not capable of ſuch a 
truſt as to make whom they pleaſe free of their company, or exempt 
them from the law, and in effect to delegate to them a power to 
exempt whom they pleaſe from the law, and thereby delegate an 
exemption to every one avho ſhould be free of their company. ad, Be- 
cauſe it was for ever, and ſo not good in point of time. 3dly, That 
it was void, in reſpect of the places extending to great part of the 
realm, whereas diſpenſatio eſt 'provida relaxatio juris pro neceſſitate 
penſata. Thurland, Windham, Ellis, and Turner Ch. Baron held, 
that the patent was never good; and grounded themſelves much 
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withal by upon the reaſons before alleged: but the 8 others held it good in 
— its creation. Lev. 217. 'Trin. 19 Car. 2. 'Thomas v, Sorrcl. 
are very minutely treated of. Hardr. 433 to 451. ſeems to be S. C. by name of Thomas v. 
Waters. S. P. Ibid. 464. Thomas v. Boys. T Turner Ch. B. took exception to this 
plea; for the defendant owe bt ts bawe Ficaded ebe /; ecial matter; becauſe when an information or action 
is brought upon any Ratute, it the detendant be diſcharged by any provito therein, he may give it im 
evidence; but if it be any foreign matter, even though it be a licence purtuant to a proviſo of that 
ſtatute, he muſt plead it. And Hale laid, that a licence purtuant to a proviſo, is all one as a proviſo, 
and ſo might be given in evidence. Freem. Rep. 129. Mich. 1673 Tuomas v. Tarmansn, but 
ſeems to be S. C. And lays that this exception was not taken notice of by countet or judges till Turner 
argued, and who was the Sth judge that argued, a 

t Many prececents ot licences to Corporations, non obſtante ſtatutes, are mentioned, Vaugh. 2 52 


to 254 


19. But it was agreed, that this non one in the patent of 
king James could nat diſpenſe with the flatute of Car. 2. made after, 
notwithſtanding the words (or any other ftatute made or to be made). 
Ibid. 218. 

20. And it was agreed by all (except Thurland) that the proviſe 
in the fiatuie of 12 Car. 2. exempts the vintners of London out of 

{ 64 chis ſtatute, becauſe it was a privilege lawtully uſed by them before 
the ſtatute ; and thereupon the record was remitted out of the 
Exchequer into B. R. and there, upon motion of Levins, judgment 
was entered accordingly. Ibid. 221. | 

21. 1H. & M. flat. 2. Cap. 2. F 1. enacts that ns diſpenſation 

Non ante of any fatute ſhall be euionved, except a diſper ation be al- 


* 
F 


lowed in ſuch flatute, and except in ſuch cafes as foo! be ſpecially pro- 
vided for during this ſeſſion of parliament. 

22. The ſtatute ot 5 Eliz, enables mariners to take apprentices, 
and enacts, that ſuch apprentices ſhall be bound by their covenants, as 
apprentices in London are by their cuſiom there, the indentures being 
inrolled in the next vil corporate. It was reſolved, that the king 
cannot alter the place of the inrolment, but they ſhall be inrolled 
according to the ſtatute, otherwiſe the covenants ſhall be at com- 
mon law, and the apprentices not bound by them. 3 Lev. 389. 
Paſch. 6 W. & M. C. B. Poulſonv...... 


(Y. a. 2) Non Obſtante. Good. In what Caſes the 
King may diſpenſe. 


Br. Prero- 1, THE king granted the fhrievalty of the county of N. 75 the 


o—__ . earl of N. for term of life, with all profits thereunto ap- 
S. . pertaining, rendering 1001. per annum, abſque aliquo [alio] red- 
S. P. © dendo: and it was agreed, that it may be granted for term of 


— 4 life, or in fee; and there was a clauſe of nu ob/tante to diſpenſe 
with the fiatutes of 28 E. 3. cap. 7. and 43 E. 3. cab. g. which 


Katures 


which or- will, that none ſhall be ſheriff above a year. Br. Patents, pl. 109. 


— — cites 2 H. 7. 6. 
ſhall be 2. And per Ratcliff, the king by his prerogative may by the 


void, yet clauſe of non obſtante diſpenſe with the certainty and value of the land 


_ granted by patent, and of the ſhipping of vu, or of charters of murder 
being 
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being void for not finding ſureties. Br. Patents, pl. 109. cites 2 * 

ante the 
4 K. 1 * . are ed. > 
and to be allowed. And though the fatutes ſay, that ſuch patents ſpall be wid, although tbes bave 4 
clauſe of non ante, yet a patent of tuch things, with words ot non obſtante any clauſe derogating from 
the non obſtaute, will make the patent good: the reaſon of the law is, that the King by his royaity 
is truſted with the government, pardons, and pubiic buſineſs; particular caſes may happen which de- 
ſerve remiſſion, upon confideration of circumftar.ces, By all the juages in the Exchequer Chamber. 
Jenk. iy pl. 43: cites S. C. . 

Serjeant Hawnins lays, where a ſtatute is expreſs, that the king's charter againſt the purport of it, 
whether with or without a clauſe ef non obſtante, ſhall ve void, it is ſaid by Sir Edward Coke, that ne 
clauſe of non obſtante can diſpenſe with it, unleſs to tend to refrain ſome prerogative, ſolely and inſe- 
parably incident to the fe ton of the King, as the right of pardoning, or of commanding the ſervice of 
the ſubje& for the public wral, which being, az he ſeems to argue, founded on the lau of nature, are 
ſo far inſeparable from the king, that by a clauſe of non obſtante he may diſpenſe with any ſtatute hat- 
ſoever, which tends to deprive him of them. And on this ground the reſolution of the judges in the 
Year-book of H. 7. is laid to be maintairable, whereby it was adjudged without any difficulty, that 
where the ſtatute of 23 H. 6. cap, 8. exprelzly enacts, that patents to ſheriffs to continue longer than 


a year, ſhail ve void, and the party diſabled to bear the office of ſheriff, notwithſtanding any clauſe of 


non obſtante, yet the King by the tlauſe of non obſtante, might make a good patent ot ſuch office for 
life, which is in eſtect to ſay, that let there be never ſo good reaſons for the making a new law for the 
reſtraint of the prerogative in any particular relating to tue ſervice of the ſubject, yet it is not in the 
power of the legiſlature to make ſuch a law; ana yet no one will deny, that wherever the law of nature 
Jeaves a matter indifferent, there the law of man ought to prevail: neither is there any pretence to 
ſay, that the king bas a right by the law of nature to appoint meriffs, fince it is plain that before the 
ſtatute of ꝙ E. 2. the frecholders choſe them, unleſs they had a tee in their office. And what reaſon 
can there be, that the ſtatute- law, which gives the crown the power of making ſheriff, may not a ſo 
qualify that power, as hail be thought convenient? But it is obſervable, that the reſolution above- 
ment oned does not go up en any particular reaton, which may diftinguith the caſe of a ſheriff from any 
other caſe, but only on the king's power by non obſtante to diſpenſe with the ſtatutes concerning the 
tranſporting wool, the pardoning of murder, and the exyrethng the quantities of the land granted by the 
king's patents, and ſuch like, which becauie they may be diſpenied with by clauſes of non obttante, it 
is taken for granted, that the ſtatute of 23 H. 6. might as well be diſpenſed with by them, as if it were 
a plain conſequence, that becauſe ſtatutes which ſay nothing concerning the clauſe of non obſtante 
may be diſpenſed with by it, tizerctore a ſtatute which “ expreſsly provides againſt it, may alſo as well 
be diſpenſed with by it. 2 Hawk. IJ. C. 390, 391. cap. 37+ J. 29. 

*[ 65] 


3. The king cannot diſpenſe with any 79 do a nuſance in the high= 
way ; and if he docs, ſuch diſpenſation is void. Dav. Rep. 75. a. 
Paſch. 9 Jac. C. B. in the cafe of Commenda, cites 11 H. 7. 12. 

4. Though the king may diſpenſe with a ute, which pro- Where a 


hibits an indifferent thing to be done, yet he cannet change the common — 
law by his patent. Dav. Rep. 75. b. cites 37 H. 8. Br. Pa- in eaſe of 
tents, 100. 6 H. 7. 4. the king, 

and not to 


abridge his prerogative, it was adjudged that the king may diſpenſe with it. 2 Mod 2 3. Trin. 
29 Car. 2. in the Exchequer, Arris v. Stukely. — — But the king cannot diſpenſe with the common 


law with a non obſtante. Dav, Rep. 75+ b. Paſch. 9 Jac. C. B. in the caſe of Commenda ; cites 
4 Coke, 35- Bozom's caſe. 


5. The ce of the alnager was by ſeveral ſtatutes prohibited S. C. cited 
to be granted without a bill ſealed by the Lord Treaſurer, and ſent Hob. 146. 


7 Mich. 
by him to the court of Chancery, as had been accuſtomed, or . — 


otherwiſe it ſhould be void. Mary granted the ſaid office Hobut Ch. 
de gratia ſpeciali, certa ſcientia, & mero motu, to one Ward for 21 E uy 
years, without any ſuch warrant. Adjudged by all the juſtices Glover v. 
de Banco, that the grant was void, though a clauſe of non obſtante the Biſhop 
to any ſtatute is contained therein; and that by reaſon of its not 2 2 
being ſhewn to the Court that ſuch clauſe was in the grant. s 


field. 
Dyer, 30g. pl. 48. Mich. 13 & 14 Eliz. Ward's caſe. 


6. When 
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S. C. Godb. 6. When the words of a grant are not ſufficient ex vi termini ts 
<4 rag afs the thing granted, but the grant 1s utterly void, there any non 
B. R. by obſtante cannot make the grant good; but in caſe of grant of land 

Ms YES. 8 4 8 > 

Roe. Which is in leaſe tor life, or for years, there, by the grant of the 

£2 1 . . * * - 
Borome's land, the words are ex vi termini ſefficient ts make the reverſion 
Cale. paſs ; but the Jaw requires that the king be not deceived in the 


3. C. cited 


thing granted, and therefore this is ſupplied by a non obſtante. 
4 Rep. 35. b. 36. a. Mich. 26 & 27 Eliz. B. R. in Bozoun's 
File. | | 

7, When the king by the common law cannot in any manner Male 


1 a grant, there a non odſtante of the common law will not, againſt 
wg the reaſon of the common law, make the grant good. But when 
caſe of he may lawfully by the common law make the grant, but the 
— common law requires, that he be fo inttructed that he be not 
r Winton, decei ved, there a non obſtante ſupplying it ſtands with the reaſon 
—$.C. of the common law, and thall make the grant good. Reſolved 
e 35* 4 Rep. 35. b. Mich. 26 & 27 Eliz. B. R. Bozoun's caſe, 


Eliz. by name of Futter and Boromc«'s Cale. 


8. If the Zing grants a pratectian in quare impedit, or aſſiſe, with, 


SC. Cob. 

Rs non obſtante of any law to the contrary, this grant is void; for b 
;. R. by the common law protection does not lie in any of thoſe caſes for 
e the loſs which may accrue to the plaintiff by ſuch great delay; and 
e e therefore the non obſtante cannot avail, when by the common 


law the king cannot grant it. Reſolved 4 Rep. 35. b. Mich. 
26 & 27 Eliz. B. R. in Bozoun's caſe. | 
9. A. pleaded his pardon for the murder of B. wherein tlie 


37,38. king pardoned felaniam & felonicam inter fectiamem non obſtante the 
I 13 Rich. 2. before which ſtatute murder was pardonable by the 

Car 2. B. R. 1 . * 

Tur kin name of felony, which was adjudged good; but if it had been 

V 1 without a non obſtante, it would have been void, becauſe by that 

429 O- . "2M | 

alan, ſtatute the pardon of murder is prohibited. Mo. 752. pl. 1033. 

where ſuch Hill. 1 Jac. Lucas's caſe. 

a parcon 


was heid good by 


the whole Court; and Jeffries Ch. J. faid, that he had propoſed this caſe to all the 


Judges of England, and they were all of the ſame opinion; and that he 1emembered DupLEy's caſe, 


where a pardon in general words was allowed. 
* Serjeant Hawkins 1ays, it ſo fully appears from the expreſs words of 13 R. 2. that the king's par- 


den of murder, rape, or tt caſen, cannct be pied without a clau fe of non al ſtante, that he lays he does not 
know that it has ever been diſputed. But it has been often tormerly adjuoyc, that a murder might be well 
pardoned under the general deſcriptivn of a felonious killing, it che charter had the clauſe of non 
obſtante of this ſtatute; which conſtruftion ſeems in a great meaſure to evacate ſo excellent a law, 
by barely changing the form of the charter; but it ſeems difncult to give a good reaſon why this ſtatute 
ſhou'd fo eafily be evaded, which was made for the prevention of ſuch great miſchiefs, and no way tend 
to sboliſh the king's prerogative, but only to put ſuch a reitramt upon the abuſe of it, that every one 
muſt own it to be teaſonable. But if ſuch opinions were tounded upon the king's power of diſpenſing 
with ſtatutes, they ſeem to have been of little force ſince the ſtatute of 1 W. & M. . 2. cap. 2. by 
which it is declared and enacted, that from ard after that jc en ms diff enſation by nen obflante of, or to 


eny flatute, er any part ibereof, ſpall be allowed, &c. 2 Hawk. Pl. C. 386. cap. 37+ f. 17. 
—_ | 

Vaughan 10. The king may diſpenſe with malum probibitum before the 
os 1 offence is committed, and pardon it after it is committed; but he 
eiftinftion cannot diſpenſe with malum in ſe befere it 1s committed, but he may 
between ma- pardon. it afterwards. By all the judges of England, Jenk. 307. 
hem preb:iti- pl. 83. 
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pl. 83. cites Hill. 2 Jac. 7 Co. 36. b. &c. The caſe of diſpen- tum and 


fations. malum in 
ſe, was of 

little uſe, if not rightly underſtood ; for every action in itſc!f is good, and the evil of it is, that it is 
prohibiced by ſome law; for i A is the tranſgreſſi im of a law. But he ſaid, iſt, That what we call malum in 
ſe, is either that which the very term implies to be unlawful, as murder is unlawſul Killing, adultery is 
unlawtul copulation ; and theſe can by no law be made lawtul : and much leſs can the king d:ſpenſe with 
them; for ſuch laws would certainly be void, becaute there is a contradiction in the very term; fos 
i: is impoſſible that murder, Which is the unlawful Killing of man, ſhould be l:wful, though a law 
might be made that it thould be lawtul for fuch and ſuch cauſes to take away the life of a man, which 
to do, as the law ſtands nw, would be murder. And a law might be made, that ſhe that is the 
wite of A. ſhould be the wife of B. and then it would be no adultery for B. to lie with her. 2d, Ano- 
ther ſort of mala in ſe are ſuch as the law of the land doth admit to be prohibited jure diuviss; for 
theſe can, by no human law, be diſpenſed withal; for whatſoever may be made lawful by anv human 
law, is not malum in ſe. The true difference where the king may diſpenſe, and where he may not, is 
not when it is malum in /e, and when it is malumn Frelibitum; for there are ſome mala probibita by ſtatute, 
that the king may diſpenſe with, and others that he cannot. Freem. Rep. 137, 138. Hill. 1673. in 
C. B. Thomas v. Sorrell. 

Neither doth it make any difference, when the lazo diſpenſed with is capital, or when it is leſs 
penal; for there are ſome capital laws that he may diſpente with, as 3 Inſt. 74. Freem. Rep. 138. 
Thomas v. Sorrell, | 


11. A law which prohibits a tort and injury to a third perſon, 
cannot be diſpenſed with. Dav. Rep. 77. a. Paſch. 9 Jac. C. B. 
in Ircland, in the cafe of Commenda. 

12, Upon a purview in the ſtatute of Weſtm. 2. cap. 10. there 
was great queſtion whether the king might diſpenſe with that 
law and give a farther day than is thereby preſcribed ; and in the 
end it was reſolved that he might for the advancement and ur- 
_ therance of juſtice. 2 Inſt. 377. 


13. The ſtatutes of 2 E. 3. 10 E. 3.14 E. 3. 13 R. 2. ordain Butſee i W. = 


& NM. ſeſſ. 


that the king's pardon of notorious felonies, rapes, murders, ſhould not 2. cap. 4. 


be granted or allowed, although it hath the words of non obſtante 
any ſtatute; yet patents of pardons of ſuch offences were allowed 
with a non obſtante any ſtatute, and notwithſtanding any cauſe to 
defeat the non obſtante. Mr. Jenkins ſays, in his time no ſuch 
pardon was paſſed and allowed (that he ever heard of) without 
the judges certificate, before ſuch fanden was granted. If any ſuch 
pardon be pleaded before any judge, he ought not to be tam fracti 
abjectigue animi, to allow it immediately; if he does fo, he is nat 
worthy to be a judge; he ought to reprieve the priſoner, and ſignify 
the circumſtance of the offence to his majeſty. And upon this 
right ſhall be done with regard to the public good. Jenk. 308. 
pl. 84. | 

14. A non obſtante in the patent helps the non-recital of leaſes of 
record, Jenk. 303. pl. 77. Baron Blague's caſe. 

15. The king cannot diſpente with the laws of maintenance, for- 
cible entries, carrying di/tlreſſes out of the hundred, &c. the reaſon is 
not becauſe they are ma/a in /e, but becauſe the party that is grieved 
hath by the law an action given him; for it is not ma/um i ſe to 
maintain a lawful ſuit, nor to enter forcibly where a man hath 
right, Kc. Per Vaughan Ch. J. Freem. Rep. 138, 139. Hill. 
1673. C. B. T homas v. Sortell. 

16. There are ſome caſes wherein the king cannot diſpenſe. 
iſt, Mala in ſe, ſuch things which by the law of God or nature are 

evil, antecedently to any human law z nay, the king cannat dif- 


penſe 


* 
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penſe with a law made for the puniſhment of any ſuch offence, 


139. in caſe 
of Thomas 
v. Sorrel. 


as a rape is felony by the law, the king's diſpenſation will not make 
it none, and that anſwers the caſes of ſimony. 2dly, Where the 


ſubje&? hath a particular intere/t or damage; and therefore the king 


cannot diſpenſe witha nuſance, andthe ſtatute of uſury. 3dly, Where 
there is a precedamt diſability ; and therefore where a man “ buys 
any ofhice within the ſtatute of E. 6. the king's diſpenſation will 


not avail him, becauſe by the contract, a difability is created in 


him. Per Herbert Ch. J. But if he got the diſpenſation before, 
and contract aiterwards, it ſeemed to him that it was good. And 
he ſaid he knew no caſe that did not come under one of theſe 
heads, but that the king could diſpenſe with it. Freem. Rep. 493. 
Paſch. 1682. in Sir Edward Hale's caſe. 

17. H. 8. granted the manor of 5, with the appurtenances; and 
then followed theſe words, viz. a which are of ſuch a yearly 
value, as is expreſſed in ſuch a particular, with a non ob/tante of any 
miſrecital of the true value, or that they were of greater value, The 
value was not truly exprefled in the particular; but Hale Ch. B. 
held the grant good; he ſaid, that the reaſon why a miſtake in the 
conſideration, or in the king's title, or the non-recital of an eſtate 
or leaſe in being, ſhall vitiate the king's patent is, becauſe by his 
prerogative he ought to be truly informed of his caſe ; but it is 
otherwiſe in the caſcof a common perſon, whoſe grant is to be taken 
moſt ſtrongly againſt himſelf, and that here the non obſtante aids 
thoſe defects; and it is the proper office of a non obſtante to do ſo, 
as appears in 4Rep. BozouN's caſe; and that without doubt, if there 
had been ſuch a non obſtante in the patent in AxrHUR LECATE“'s 
caſe after the clauſe, quæ quidem omnia ſunt concelata, non ob- 
ſtante that they are not concealed, all would have paſſed which 
was comprized in the patent; to which all the Court agreed. 
Hard. 231. Trin. 14 Car. 2. in the Exchequer. The Attorney 
General v. Hungate. | 

18. 14 K. 2. enacted, that no cuſtomer or comptreller ſhould have 
any office in the cuſtoms for life, but only during the king's pleaſure. 
In 12 Car. 2. the king granted the office of comptroller of the cuſ- 
toms in the port of Exeter to R. S. and T. S. durante beneplacito. 
R. S. died. Two years after the death of R. S. the king granted 
the office to A. [for life as it ſeems, though it does not appear in 
the caſe] with a generul nan obſtante of all flatutes, but without any 
mention of this ſtatute in particular; and it was inſiſted that this 
ſtatute being made for the public good, the king cannot by any 
non obſtante diſpenſe with it. But afterwards the Court gave 
judgment for the plaintiff, and held that the king might diſpenſe 
with this ſtatute ; for the /ubjeft had no intereſt, nor was he any 
ways concerned in the prohibition ; that it was made only for the 
eaſe of the king, and ngt to abridge his prerogative ; and that the 
general clauſe of non obſtante aliquo alio ſtatuto was ſufficient. 
2 Mod. 260. 263. Trin. 29 Car. 2. in the Exchequer. Arris v. 


Stukely. | 
19. And by the like reaſon he might diſpenſe with the ſtatute of 


4H. 
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4 II. 4. 24. that a man ſball Bold the office of alnager without a bill 
rem the treaſurer. Ibid. | 

20. And with the ſtatute of 31 H. 6. 5. that no cuſtomer or 
comptroller ſhall have any ęſlate certain in his office, Per Cur. for the 
reaſons above. Ibid. in the caſe of Arris v. Stukely. 

21. In many caſes the diſpenſation of the king by a non ob- 
ſtante is good; as where a ſtatute preſcribes the form of the king's 


FS. *> £2; near 7 


grant, where it doth ns directly prohibit a thing, but only under | 

pain of a forfeiture z but if it be dire? & pro bono publico, there a non L 68 J 

obſtante is not good; he cannot diſpenſe with the ſtatute of 

31 Eliz. againſt ſimony; for the party being diſabled by an act of 

parliament, cannot be enabled -by a non obſtante. He cannot 1 
diſpenſe with the ſtatute of leaſes of eccleſiaſtical perſons, nor i 
with the juriſdiction of the admiralty encroaching on the common 2 


law; for the foundation of a non obſtante i; in the king's prerogative. 
and is current in his grants ; but in thoſ2 ſtatntes the ſubject has 


an intereſt, Arg. 2 Mod. 261. Trin. 29 Car. 2. in Exchequer, 
in caſe of Arris v. Stukely. 


(Z. a) Officers of the King. What Things they 
may do Ex Officio. | 


['1. N officer which the king has, nor altogether, may ex *. 10 
oſſicio diſeſe of the king's treaſure, though it be for the honour and * 2. 


pl. 1.— 


er profit of the king himſelf. Co. 11. Count Devon, 91. b.] 8 
0. 47 . 
They cannot wwithiut the king's own warrant, 11 Rep. 92. Earl of Devonſhire's caſe. 


— 
; 4% 2 
by 


(A. b) Seals. The Antiquity of the Seals. 


Lü. MIS. 14 Jac. B. R. upon evidence at the bar in a caſe 
between Sir CaREw REYNELL ANxo WHITEMORE, where f 
iſſue was, whether the abbot of Weſtminſter, before the diſſolution, ; 
held plea of all actions perſonal under 40s. (which court, after 
the diſſolution, was granted to the dean and chapter of Weſtmin- 15 
ſter) there was ſhewn in evidence an in/þeximus by R. 2. of the pa- 
tent of king Edward the Conſiſor, by which he granted to the abbot 
of Weſtminſter focam & /atam ( hoe eft, conu/ance of pleas ), and at 
the ſame time @ patent of king William the Conqueror vas fhewn, 
ann, 10. of his reigm well aorote, and ſealed with a fair ſeal of wax, 
which had an inſcription ; and upon the one part of the ſeal is the 
image of a man having an ear of corn in one hand, and a croſs » pg. 181. 
in the other hand; and upon the other part of the ſeal is the — 1 
image of a man riding upon a horſe; and by this patent he con- 1 
firms the privileges, granted by the ſaid patent of Edward de ſoca 9 
& ſaka; and thoſe privileges were confirmed by divers popes, as 'Þ 
was written upon the back of this patent, ſcilicet, by Innocent the | | 


2d, by Eugenius the 3d, by Adrian, Alexander, and Clement, * 
Nota, F 


6 


e ene 
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Nota, by thoſe patents the antiquity of the law of patents with 
ſeals, Mr. Hoyer Devon has a grant of land by Rivers earl of Devon 
under his ſcal of wax fair and laced, in time of king Stephen, and 
a confirmation of it by another of the earls, in time of king 
John.“ 

[2. Vide Speed. 415. 418. b. ſays, that William the Conqueror 
uſed to ſeal his charters, which was circumſcribed of one part, 
that he was Normannorum Patrouus, and of the other part, that he 

uit Rex Anglie.) , 

[3. William the Conqueror granted to the city of London their 
ancient liberties, by a charter ſe:led wvith green wax. 
Speed. 424. b.] | 

[4- And another charter of his is there cited, the wax whererf 
was bitten auith his tooth in token of ſocth.] 

[5. The Saxns were wont to ſcal with gilded croſſes, and ſuch 
like marks. Speed. 424.) | 

[6. R. 1. ſealed his charters with a ſeal of arms, and he was the 
firſt who ſealed with a ſeal of arms. Speed. 479. ] 

[7. R. 1. upon his return from Jeruſalem changed his ſeal ; for 


| where before it was 2 lang rampant combating, now he changed it inte 


three lions paſſant. Speed. 479.] 
[8. There is in the Study of Sir Robert Cotton a patent (which 


he had ſeen) of king William the Conqueror, under ſuch ſcal as is above 
ſaid, to be put to the grant to the dean and chapter of Weſtminſter, 
which was made to the abbot of Bettel, and which was the charter of 
their foundation. And there is another charter of king William 
Rufus under his ſeal to the ſame abbot. Vide Janus Anglor. 67, 
68. of the Antiquity of Seals of Wax ex Relatione Seldeni.] 

9. On the 11th day of June, 43 E. 3. the king's great ſeal was 
ſafely laid up, and anzther ſcal, engraven with the ſtile of France, 
was taken and uſed, and ſundry parents, charters and writs there- 
with ſealed ; and the ſame day were all other the king's ſeals in 
like ſort changed. Prynne's Cott. Rec. Abr. 108. 


(B. b) The Diverſity of Seals, and what. 


[1. "T HERE is mention made in ancient books and records of 


writs under the arge, and without the targe. 17 E. 3. 


59. b. A man had writ of ſcire facias without the targe.] 

[2. It ſeems that by writs under the targe is intended writs ſealed 
with a part of the great ſeal of England, ſcilicet, that part which has 
the ſculpture 1 the target, and is ſo called from the picture of the 
target, which is made upon the wax of the writ by the ſaid part 
of the ſeal.) 855 

[3. There is mention made of writs ſub pede ſigilli, as of outlaw- 
ries. . 

2 It ſeems by this is intended, auben the aurit has the print of the 


fot of the great ſeal. 
{[5. There is mention made ſometimes of writs under the 7 
a | e 
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feal, as 8 El. cap. 5. where it is enafted, that all ſentences giuen in a 
marine cauſe upn appeal to the queen in Chancery by ſuch cammiſſioners 
or delegates, which fhall be nominated by the queen and her ſucceſſors, by 
commiſſion under the half ſeal, as it hath been heretofore uſed in ſuch caſes, 
ſhall be final, Oc. | | 

6. There is a ſeal for the county palutine of Lancaſter, and another S. P. 2 
for the dutchy, (i. e.) ſuch lands as he out of the county palatine, — 

4 9 o 

and yet are part of the dutchy ; for ſuch there are, and the dukes of z. in cite of 
Lancaſter held them, but not as counts palatine, for they had not AI v. 
jura regalia over them. It is for this reaſon that the king may cy 
make a corporation by the ſeal of the county palatine, within the 
county palatine, but he cannot grant or make a corporation by the 
dutchy ſeal within the dutchy lands. 3 Salk. 111. Hill. 2 W. 3. 
B. R. in caſe of Cotton v. Johnſon. 
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1 
(C. b) King. Grant. Seal. What Things ought £27, 


to be granted under the“ Great Seal. See (Patel) 
pl. 10, —— 
E. b. 

[Lt. BY the common law no grant of the king is available or plead- 8 d. 
able but under the great ſeal of England. Co. 2. Lane's © The great 
caſe, 16. b. per Curiam reſolved.” | „„ 

555 

2. 28 E. I. cap. 6. Henceforth ng ꝛurit concerning the canimm law At tne n ak. 
Hall be awarded under the petit ſeal. — - : 


had three ſeals. 1. Magnum figillum, the great ſeal. 2. Parvum ſiglllum, the little, or petit ſeal. 3. Sig- 
nettum, the ſignet. "The great ſeal is in the cuſtody of the lord chancellcr, or lord keeper of the great fea; 
and there is a ſpecial officer in the court of Chancery, called &gil)ator, who hach the ſealing of writs, and 
other things that paſs the great ſeal. Patvum figittum, the little or petit ſeal, after this time called the 
privy ſeal; this ſeal is in the cuſtody of the clerk of he privy Hal, ſometime called keeper of the privy 
ſeal, after called lord privy ſeal, of whom Fleta ſays thus: Cuttodi figill priv iti afſocientur clerici honetti, 
& circumſpeRi domino regi jurati, qui in legibus & conſuetudinibus Anglicanis notitiam habeant pleniorem, 
quorum officium fit ſupplicationes & querelas conquerentium audire & examinare & eis fuper qualitatibus 
injuriarum oftenſarum debitum remedium exhibere per brevia regis. By this ancient writer three things 
are to be obſerved; 1. That the clerks afſeciates to the Keeper of the pri ej ſeal are thoſe that we no 
call the _—_ of requeſts, magitiri a libellis ſupplicum, whole vilice is here lively powrtraved out, vg. 
quorum officium fit ſupplicativnes & querelas conquerentium audire & examinare, 2. Of what quality 
ought theſe maſters of the requeſts to be; they muit have three qualities, 1. They mutt be f honetti 
& circumſpecti. 2. Domino reti jurati. 3. Qui in legibus & conſuetudinibus Anglicanis notitiam 
habeant plenivrem. 3. To what end did they hear and examine the matters contained in theſe peti- 
tions? Ut eis (id eſt) conquerentibus ſuper qualitatibus injuriarum oſteuſarum debitum remedium exhibere 
per breve reg's. So as their office was, that being learned in the law, they ſhould direct ſuch as peti- 
tioned to the king to take their remedy by the king's writ, that is, by original writ in the Chancery. 
And hereby it appears, that this act is but an affirmance of the common law, for no writ before this act 
could have been ſealed by the privy feal. 2 Inſt. 554, 555. cap. 6. —Þ+ Fleta. 21 b. cap. 13. f. 1. 

This act ſays not, that all writs which concern the common law ſhall paſs under the gieat feal, but 
no writs ſpall paſs under the privy ſeal which touch the c:mmien (aww; for it is to be known, that the Cours 
of the King's Bench, and the Common Pleas had, at the making this ſtatute, feveral ſeals, whereby 
they ſealed judicial writs. As the ſeal belonging to the court of King's Bene? is in the cuitody of the 
Ch. J. and ſo likewiſe the ſeal belonging to the court of C:mmen Pleas is in the cuſt dy of the Ch. J. of 
that court, and the ſeal belonging to the ccurt of Exchequer is in the cuſtogy of the chanceilor of that 
court. Ad cancellarium Scaccarii pertinet cuſtodia figilli regis. Þ Othciurg caficellarii eſt tigil/um regis 
cuſtodire, ſimul cum contrarotulis ſuis pro proticuo regni, and Uneie Ieals are incidents inſepartble to the 
ſaid courts for the ſealing of all judicial writs, &c. which, for adminiſtration of juſtice diſtributive to 
all men, are reſpectively under the ſaid ſeals, and without which the cayrts cannot adminiſter juſtice ; 
and therefore the profits cuming of theſe teais have been letten and demiſed of ancient and lat- 
ter times, but the ſeals themſelves were never demiled, ar letten, not could be, nor any other keepzc 
appointed to be keeper of them, than has been time out of mind, 2 Init. 555. Cap, b.———— 
] Fleta, 2 lib. cap. 29, 3 Notz, 
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Id'd. Marg. 
ſays, it ap- 
pears ſuthici- 
ently, that a 
grant under 
the great 
feal is 200d; 
for in the 
act is à pro- 
viſo, that 
tenure in 
capite ſhall 
be reſerved 
in all grants 
of any I in- 
Beritance 
made by the 
great ſeal, 
and Cites 
Pulton's 
$tatutes, 
615. b.— 
2) 4 any 
AN lands] 
Raſt. Stat. 


Prerogative of the King, 


3. Note, per Cur. Arguendo in writ of eſcheat, that protection 
upon privy ſeal is not good; for it ought to be under the great 
ſeal. Br. Protection, pl. 13. cites 35 H. 6. 2. 


4. 4 H. 7. cap. 14. All grants and writings of lands, and other 
things pertaining ts the earld;m of March, ſhall be under the great 


ſeal, and not under the ſpecial ſeal, 


5. The ſtatute of 27 H. 8, of eſtabliſhment of the court of 
augmentations enacted, that all patents to be made for life or years, 
of any office concerning the lands of the court, fhal! be ſealed with the 
great ſeal of that court, Sc. The honour of Petworth in Suſſex 
was by act of parliament within the ſurvey of that court. The 


king granted the office of ſteward, and divers other offices of rhe 


ſaid honour, to the earl of Southampton for life by bill athgned, 
which paſſed under the great ſeal in Chancery, And whether this 
grant under that ſeal was good or not was much doubted, by 
reaſon of the above clauſe. Divers ſerjeants thgught it the 
ſureſt way to have it under the ſeal of augmentation, becauſe of 
the word (ſhall) which is a word obligatory, and, as it were, com- 
pulſory ; but ſome thought the grant under the feal of the“ Chan- 
cery good in law; for Bromley faid, that if it be enacted by 
parliament, that the youngeſt ſon ſhall have appeal of the death 
of his father, this does + not exclude the eldeſt ton of his ſuit, be- 
cauſe there are not any <wirds of reſtraint. D. 50. pl. 1. Mich. 
33 H. 8. Lord Southampton's cafe. 


733. paragraph 2.———+ 8. P. Arg. and reſolved, that in the prineipal caſe in D. 50. a demiſ* 
made under the great ſeal of lands within the ſurvey of the court of augmentation by the authority of 
the ſame book is not void. 11 Rep. 64. b. Mich. 12 Jac. in Dr. Foſter's caie. 


11 


6. Great ſeal ſhall be always credited, and where the certificate 
under it is not ſtrictly true, there is no remedy but an act of par- 
lament, or by authority of the Chancellor of England, to cauſe the 
parties to bring the ſaid exemplification with them into Chancery, 
there to be cancelled, or remain with, &c. as was ſaid in the DuRx 
or NoOREOLK's cast. But in exempliſication under the ſeal of C. B. 
or B. R. or Exchequer, it is ocherwiſe z for they have not ſuch 
force in themſelves, nor import ſuch truth; per omnes Juſt. 
Dal. 19. pl. 4. 3 & 4 P. & M. Anon. 

7. H. 8. ſeited of a manor as parcel of his dutchy of Lancaſter, 
grants to the fraternity of Walden «9 lle, &c. as parcel of the ſuid 
manzr in fee, reſerving a yearly rent of 101. and then grants the manor 
and rent to Ld. Audley in fee, Hd. 6. upon the diſſolution of the 
ſaid corporation, graiits the ſaid mills to the corporation of the 
vill of Walden, reſerving a rent of lol. nobis hwaredibus & ſuc- 
ceſſoribus vel tali capitali domino ad quem, &c, de jure pertinebit, 
c. It was held, that the manor and rent were not paſſed together 
by the grant to Ld. Audley, but ſevered. For the manor, with 
its rights, members, and appurtenances, was granted under the 
dutchy ſeal, by which the rent could not have pailcd, and the rent 
was granted under the great ſcal, which otherwiſe could not have 
paſſed at all; and for this reaſon it was adjudged, that the cor- 


. poration 


Prerogative of the King, 


poration of the vill of Walden ſhould pay a rent of 100. to the 
crown, over and above the rent referved to Ld. Audley, which 
was not due to him as capitalis dominus, by reafon of the tever- 
ance in the original grant. Adjudged Mo. 167. Micu. 26 & 27 
Eliz. the caſe of Sattron Walden. 

8. The granting of repri/als extraordinary is always under the 
great ſeal. 1 Molloy, 28. cap. 2. ſ. 8. 


(D. b) What Things may be granted under the 
Great Seal. 


LI. A Preſentation to a church, the advowo/on of which belangs te the S. C. — 
— IS it 
| dutchy of Lancafler, may be granted under the great ſeal; , oc 


for it is a flower fallen from the tree, and not within the ſtatute of ſeflions of 
2 A. 5. M. 10 Ja. B. between the KING plaintiff, and the Bishop = dutehy, 


6 SES: ut à re. 
or LINCOLN aND KING defendants, per Curiam. Trin. 11 Ja. B. omen 


adjudged fame caſe.] tion of the 
| clerk to the 
ordinary, and does not concern the inheritance ; and it was held ſuch preſentation might be even by 
parol. Moor, 874. Mich. 11 Jac. But ſuch a grant of a <va:d of the dutchy is not good, as 
has been adjudged, Mo. 874. cites Trin. 8 Jac. Rot. 1811. S. C. cited 2 Lutw. 1237. in 
cate of Aſtill v. Clark. If the king has an advowſon in right of the dutchy, he may prefert 
thereto in right of the crown. Cro. J. 248. per Coke J. Trin. 8 Jac. C. B. in caſe of the King 
Vo +00 Which ſeems to prove the ſame point, that a preſentation to a church, parcel of the 
dutchy, may be under the great ſeal. ] 
L 72 J 


[2. But a grant of the next avsidance of ſuch advowſon cannot 8. ©. c'tedz 
be under the great ſeal, but ought to be under the dutchy ſeal. —- 
M. 10 Ja. B. per Curiam. ] une. 

3. A preſentation was made under the great ſeal 4% a church, Brownl 182, 
which the king had in right of a ward, and held good; for that he — „ Vs 
may make ſuch preſentation either under the ſeal of the court cites M. 50 
of wards or the great ſeal. Cro. C. 70. Mich. 3 Car. C. B. Jie. S. P. 


Stephens v. Potter. adj udged. 


(E. b) What Things done under the Excheguer 
Scal ſhall be good. 


[1, THE king may make a man his bailiff of his manor by patent S. C. cited 
under the Exchequer ſeal, and it thall be good. M. a 
5 Ja. B. between To 1x08 AND BENSON, per Curiam.] Mills v. 
| Keyes. 
[2. If A. makes a leaſe reſerving rent, and after is outlawed, and 
this found by inquiſition, the king may grant over the benefit of the 
outlaaury to a common peron under diæ Achequer teal, and there- 
upon he may have account for the rent incurred ajter againſt the lebe. 
Mich. 10 Gar. B. R. between CULPEPPER AND COVENTRY, per 
Curiam, upon a ſpecial verdict, and the Court then ſaid, that this 
was the common courſe of the Exchequer. Intratur Trin. 7 Car. 


Rot. 835.] 
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72 Prerogative of the Bing. 


On a fpecal 3. A leaſe for years of land made by the king under the Exchequer 
verditit ſeal by the cuſtom of the court of the Exchequer is good, and 


was found, 


chat the king ſhall bind the king; for it has been ſo time out of mind, &c. Co. 2. 
made a lie, LAN's cafe. Adjudged. 16. b.) | 


fer liſe under : ; : 
the Excheguer ſeal, remaind-r for life, &c. reſerving the uſual revt ; and it was objected, that the leaſe 


was not good, becauſe a freeho'd could not paſs from the Ring, but by patent under the great ſeal ; but 


_ adjudzed by all the juſtices, that the leaſe was good, and for the king's benefit, that his lands ſhould not 


lie unletten, Cro. C. 513. Hill. 13 Car. B. R Rot. 1252, Kermp v. Bernard, 


CA. 8 H. 6. 34. b. Br. Leaſes, 71. Nota, that the order of the Ex- 
echequer is to make their leaſes by the word commuttimus ſuch lands ha- 
bendum, &c. reddends ſuch ferme [rent | this is a good leaſe by the 
ancient uſage there.] | | 

Cro. C. 513. Fg, A leaſe for three lives made by the king of land parcel of the 
ns AY poſſeſſions of the crown under the Exchequer ſeal, though the rent 
Ch. B. reſerved be not averred to be the ancient rent, yet it is good becauſe 
doubted this it is the anciegt wſage of the ſaid court of Exchequer, whereof all 


cate, and - * 
that em Other courts ought to take conuſance, without averment. Mich. 


the general 14 Car. B. R. between KE AND BARNARD, adjudged per totam 
tener of the Curiam upon a demurrer. Intratur Hill. 13 Car. Rot. 1252. 
books the 

nl there muſt refer to the manner of grantirg, and taking it ſo, he knows of no authority to ſupport 
ch grant; but if an office for life had been feurd te be an ancient rffice, and to h ve been uſually 
t anted under the Exchequer ſcal, it might be good; and the whole Court inclined, that an office for 
life granted, muſt be under the great ſeal ; but this being on the firſt argument, Ld. Ch. B. ſaid, he 
did not deliver it as his. final opinion. Gibb. 294. in the Exchequer, Trin. 5 Geo. 2. Mills v. 
Keyes. | 


[6. Co. 10. Prid. & Nap. 12. upon the ſtatute of 35 El. cap. 3. 
the words (confirmation of letters under any ſeal) are interpreted 

[73 ] under the Exchequer or p. dee ſeal.] 
do where 7. In an information of intruſion upon demurrer the caſe was, 


ns %%% that the huſband deviſed to his wife, who was an alien born, and 
for life * by a commiſſion under the Exchequer ſeal, ſhe was found to be ſo; 


corditiont> by reaſon whereof the king was intitled to the land; but adjudged, 


. i, that the“ inquiſition was void; becauſe this is office of intitling, which 
of - a4 and ſhould be under the great ſeal, but an office of inſtrufion or inform- 


pon 2 com- ation may be under the Exchequer feal. 5 Rep. 52. Mich. 29 & 
mien 2, 30 Eliz. in Scacc. Page's cafe. | 
tbe Exch-quer ſcal, it was found, that the rent was nt paid, and thereupon the queen makes a new leaſe. 
Upon a ſpecial verdi in treſpaſs, the plaintiſt had judgment for this reaſon (among others), that 
the commiſſion undes the Exchequer ſeal was nut ſutficient to find a condition broken upon a leaſe for 
tte, though upon a leaſe for vears it might be found, and in any county being an office only to intorin 
the queen. C:o. E. $55, Trin. 42 Eliz. Rot. 641. B. R. Parillow v. Corn, — — Cites Paſch. 27 Elize 
Knight v. Beech. 
So a fyecial verdict in ejectment ſound, that the defendant, being indicled on a ſtatute 18 Eliz. for 4 


fremunire, made a gift in tail of his lands, and vv afterwards found guilty ; and then by a commiſſion 


arder the Exchequer ſeal, it was found, that be was ſeſſed in fee at the time of the offence committed, 
and that the queen had granted tee lands to one under whom the plaintiff claimed, and that the defend- 
At claimed under the tenant in tail; adjudged, that to veſt the lands in the king there muſt be an 
othce found by inquifition under the great ſeal, without which the freehold could not be diveſted from 
the party, and that the inquifition under the ExcLcyucs teal „ an j=f>>mation to the king and his 
ofnicers te tas rhe lands n rege. Cro. C. 172, Hill. 1 Car. Rot. $28, Groſle v. G2. — 
jo. 217. flick. 5 Car, B. K. 8. E. by name of Groſle Vs Gayne. £ 


5, a leale for 8. If any manor or land, of whatſcever value, comes to the king by 
years *f "= attainder or otherwiſe, the cuſedy thereof may be granted over under 


viker 4 land, 
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the Exchequer ſeal by the authority of the Lord Treaſurer and 


Chancellor there, without ſpecial warrant ; for it is but a diſpoſing 
of the profits, becauſe the king himſelf cannot manure it; and it is 
always revocable, ſi quis plus dare voluerit. Cro. J. 109. pl. 6. Hill. 
3 Jac. B. R. per Popham, to which the other Juſtices agreed. 
Predyman v. Wodry. 


Ag 

73 
which comes 
to the king 
by attainderg 
is but a 
chattle in 
him, and 


vendible for 


his beſt 


proñt, and 


therefore is grantable under the Exchequer ſeal; for it is as a ſale; and therefore the grant is good. 


Cro. J. 109. Predyman v. Wodry. 


(E. b. 2) Dutchy Seal. 


1 I quare impedit it was agreed, that there was a ſtatute H. 5. 

that no lands nor tenements of the dutchy of Lancaſter might 
paſs from the king but under the ſeal of the dutchy of Lancaſter ; 
and therefore per Danby, if the king grants an advowſon of the dutchy 
under the ſeal of the dutchy, and after confirms it by the great ſeal, this 
is a void confirmation. Quære. Br. Patents, pl. 88. cites 
32 H. & 22. 

2. Where leaſes are made of /ands which are newly annexed to the 
dutchy of Lancaſter, and lying within that tounty palatine ; if they are 
ſealed with the ſeal of the dutchy-court at Weſtminſter they are 
void, becauſe by the fatute 37 H. 8. cap. 40. ſuch lands and poſſeſ- 
ſions muft paſs under the ſeal of the county palatine, and not under any 
other ſeal, as it ſeems by the intendment of the act, though it be 


not fully ſo exprefled. Dy. 232. pl. 7. Mich. 6 & 7 Eliz. 


3. It was ſaid by the Court, that a grant of an ice of keeping 
the courts of the dutchy land by privy /eal is not good, but it ought 
to be by dutchy ſeal. Noy, 53. Ld. Willoughby v. Kempe. 

4. A queſtion was, whether the grant of a fair under the great 


ſeal was good, where the queen was /ciſed in right of her dutchy of 


Lancaſter ? or in other words, whether the grant of this fair ſhall 
be taken as part of the poſſeſſions of the dutchy, and fo not pals 
but under the ſeal of the county palatine? And adjudged, that a 
grant under the great ſeal was good, becauſe it was a franchiſe cre- 
ated de novo by virtue of the prerogative royal, and cannot proper- 
ly be called a poſſeſſion of the dutchy. And though by the 3 H. 5. 
it is enacted, that no grants of the poſſeſſions of the ſaid dutchy 
ſhall be made but under the dutchy ſeal, this is to be intended of 


things naturally ariſing from the lands, as rents, ways, mills, &c. 


which ſavour of the land; and ſuch franchiſes were thereby pre- 


ſerved which were then in being; but this grant of a fair is a 
royal franchiſe, and created de novo, and ſo not within that act, 
and cannot paſs by the dutchy ſeal. 2 Lutw. 1233 to 1237. 
Mich. 10 W. 3. C. B. Aſtill v. Clarke. 

5. Whereupon Treby Ch. J. obſerved, that there was a dilference 
between poſſeſſions and prerogatives; and that poſeſ/ions ought to 
paſs under the dutchy ſeal, as above, but royal franchiſes (as a fair, 
Sc. out of the county palatine, and within the dutchy } ought to paſs by 


the great fcal. 2, Lutw. 1237. Aſtill v. Clerk. 
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74 Prerogative of the King. 

6. All corporations made within the dutchy of T.ancaſter, and cut 
of the county palatine, by the dutchy feal are without warrant ; for 
to make a corporation is u regale, and cannot paſs by the dutchy 
ſeal ; but wwithin the county palatine, the king, by the dutchy teal, may 
make a corporation, becauſe the duke of Lancaſter had jura 
regalia; per Treby Ch. J. in delivering the opinion of the Court. 
2 Lutw. 1237. in caſe of Aſtill v. Clark. 


r. b) King, Warrant. Seals, Privy. By what 


Tol. 18 2. 
— Warrant the King may do Things. * | Privy 
There areg ; 
e/cris of the Seal.) | 
privy ſeal, 

. [ 1. FT HE warrant which is ſufficient in law % ue the king's 
ance on the treaſure ought to be under the great ſeal or privy ſeal. 
Ld. Firvy 3 von. 02. | 

— her Co. 11. Earl of Devon, 92.] 

principal ce and charge of the Lord Privy Seal, and of his clerks, is ae ſuch things as paſe by Lil 
fiened, and are to g ts the great jeal; of this you may read in the itatute 27 H. $. cap. 11. & 
bb. $. fol. 18. in caſu principis. 2 Inſt. 555. cap. 6. 

+ Chattel: real, ard inberitances mutt paſs by grants under the great ſeal ; but per/onal things, as diſ- 
poſal of money, horſes, armour, &c, may paſe Ly cuſtom by the privy ſeal. Arg. by Coke Attorney 
Ceneral. Mo. 476. pl. 681. in caſe of the Q EIN v. DobDIS C ToN. And he vouched a precedent. 
1 E. 4+ Rot. 14. Inter brevia coram baronibus, where the eriffs of London would have excuſed them- 
felwes of 14 1. difpeſed of by command of the king under bis fignet, and could not, but were forced to ob- 
tain a privy fea). : 

The privy ſeal is not ſufficient authority to diſpoſe of the queen's money by the lord treaſurer, 
unleſs where it is due; and he that receives money out of the Exchequer by ſuch authority is account - 
able for it, and it he dies, his executor ſhall anſwer for it as a debt from the teſtator. Cro. E. 545. 
Dodcington's cai?. : | 

Money was never iſſued on the great or privy ſeal ; and anciently there were no writs of liberate for 
the payment of money on any debt due from the crown, or any grants made of any ſums, but afterwards 
they were wont to grant patents or privy ſeals to the treaſurer, giving him authority to ifiue warrants for 
the money. Cb. Hiſt. of Excheq. 143.<— The writs were anciently directed to the treaſurer and 
chancellor, and therefore the warrants are at preſent ſigned by the treaſurer and chancellor, and mention 
the authority of the broad ſeal by which he iſſues them. Ibid. ; 


S. C. cited [2. The king may grant by his letters patents under his privy 
x: hy '* ſeal, ts any to make à general attorney in all pleas. F. N. 26. b. 
EIIZE. in 

Laxe's cafe, and ſays, that with this agrees 37 H. 6. 27. b. 


Roll. Rer. · 3. The king may grant an obligation under his privy ſeal, becauſe 

6. it is but a chattel. P. 12 Ja. B. R. between CLEO AND SHER- 
MAN, per Coke. ] | 

EJs ] LA. 11 E. 1. Rot. Pat. Memb. 13. rex commiſ{ Waltero de Jul- 

burne :ficium cancellarii regis gn Hibernia by writ de privats ji- 
gills ] 

8 cites 5. Artic. ſuper chartas, cap. 6. under the petit ſeal, ſpall not iſue 

b. * 4 From henceforth any writ which touches common law. | | 

ei & 29 Elize ir. Lane's caſe, 


FI. 8. [6. The king may diſcharge a recognizance forfeited by his privy 
ſeal. Mich. 11 Car. B. R. WirtrtriNG's cate, where it was 
commanded by the king, under his privy ſeal, to diſcharge the re- 

| | cognizance 


13 
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cognizance and to ſtay proceſs; and per Curiam this was ſufficient 
to ſlay proceſs, But they were divided in this ſeilicet whether it 
be ſufficient to diſcharge the recognizance. But it was ſaid, that 
it was uſual in the Exchequer to enter an exoneretur upon ſuch privy 


ſeal.] | 
[7. The king may command under his privy. ſeal, that one fhall S. C. cited 
4 . 2 Rep. 17. 


— ws OT 1 5 7 5 
not go over the ſea out of ſis realm. F. N. 85. a.] b. Mitch 
28 & 29 Eliz. in Lane's caſe, 


8. A protection or warrant of an hin is not good under the P.. * 2 
privy ſcal. 35 H. 6. Co. 2. Laxt, 17. b. A diſcharge of a debt 2 
due to the king under his privy ſeal is ſuthcient diſcharge in law. ie de fer- 
1 E. 4. Ex parte rememb. Domini Regis Rot. 14.] vitis regis 

| can be war- 
ranted by the king under bis privy feal, nor prot-Cion granted under the privy ſeal, but both of them 
under the great ſeal : becauſe they tend to the great delay of juſtice, if they be nor duly obtained; and 
therefore the law doth require the great ſeal in theſe caſes. But a warrant of the king under the pris. 
ſeal t iſſue out money cut of bis coffers it ſufficient \ becauſe it concerneth but a chattel in poſſeſſiun. And 
in matters of (mal! moment, and which can work no delay to the ſubject, the privy ſeal is tufficicat ; 
as to grant a ſuper;evers of a proceſs in the king's von caſe, or to grant a ni prius where the king is party, 
or to alloro a plex againſt th: king, to cancel a recognizance made to the king, to diſcharge a debt, or t 
like. 2 Inſt. 555 Ca 6. f 


o. The warrant of the king by parel is not ſufficient 4 iſue his Vpon the 


treaſure. Co. 11. Earl of Duvox, 92.] | wings 

quer of B. Fulham, the king's butler, he demarded allowance of certain parcels of wines given by 
the king to certain pertons, by word of mauth, without writing, and it was diſallowed by the rule of 
the Court. 4 Inft. 1:5 So upon the accoun. in the Exchequer of Richard Bury, keeper of the 
wardr be, he demanded allowance for certain veſſels of gold and filver, and certain jewels given by the 
King ore tenus to lizbel, queen of England; aid others to Philip, queen of England, conſort of the 
king, et non a.locatur by the like rule of the Court: tor the gifts by word in both theſe caſes are void 
which are good rules to eltabliſh the law in a cate wherein there hath been variety of opinions in our 


books. 4 Inſt. 115. 


[10. If the King preſents B. and upon refuſal of him brings quare See (O. b) 
impedit, and pending this, C.“ procures of the king a preſentation of ak 
himſelf, 4vithout mention of the firſt preſentation, and after the king cited 6 Rep. 
notifies to the juſſices where this depends, by his letters figned, that he 28.7 = Tits 
had forget the firſt preſentation, and ſays, that his pleafure is that the 23 
firſt preſentation ſhall land firm, Though this notification was not cate. — 
under the great ſeal, yet it is good. But there they aided them- [* _ 
ſelves alſo becauſe the deceit was confeſſed by the demurrer. „ 
D. 17 El. 339. 47. | blank be- 

tween (C.) 


and the word (procures) which ſeems to be only an overſight in the printing. 


I1. Ralph Everden, Knt. brought a writ out of Chancery, and Br. Exemp- 
alſo a writ of privy ſeal to the judges reciting, that be wwas a baron, rom -; >. 
and commanding them to diſcharge him to be of juries, & c. And by 
good advice he was entirely ditcharged. 6 Rep. 53. in the coun- 
teſs of Rutland's caſe, cites 48 E. 3. 3o. b. 

12. 13 R. 2. 1. N pardon of treaſon or felony ſhall paſs without {| 76 J 
warrant of the privy ſeal. : 

13. The king by privy ſeal /icenſed the maſter of the ordnance to 
take all unſerviceable iron ordnance, &c. upon a ſuggeſtion, that thoſe 
things had been / ully taken as fees, &c. belonging to his office: 

G 4 | reſolved, 
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reſolved, that becauſe the office itſelf was but newly erected, and 

ſo the privy ſcal was obtained upon a falſe frge/?imn, the king was 

deceived, and by conſequence the privy ſcal was void. 11 Rep. 89. 
f Hill. 4 Jac. Ear! of Devonſhire's caſe. 
. 14. The ferfeitures of the ſums on ſoreral recmgnizancet, for not 
Cam S. c. appearing at the teſhons, 0. granted t3 7. S. by a privy ſeal ; and 
by name of the queſtion was, whether the court of Exchequer could compound 
2 thoſe forfeitures by virtue of a privy ſcal granted to them before 
8 i that to T. S. or whether the latter privy ſeal was not a revocation of 
al. and the the former? but it was held clearly by the Court, that they might, 
compobtion upon good matter in equity, diſcharge thoſe debts, by virtue of the 


eo 33 H. 8. cap. 39. Hard. 334. Mich, 15 Car. 2. in the 


Court was 


confirmed, Exchequer, Mrs. Aſhe's caſe. 


See (F. b) (G. b) King. Seals. Signet, 


See (F. b) [I, HE warrant of the king, under hit privy ſignet, is not ſuf- 


pl. — ficient to iſſue his treaſure. Co. 11. Earl of Devon, 92. 
a. Hill. 4 Jac. S. C. and ſays, that this appears by a judzment in the Exchequer in * PETIIIANð S 


caſe. Hi. 1 E. 4. Rot. 14. in dorſo, where ſuch a warrant under the privy fagnet, to iſſue the tieaſuie 
of the King, was Cilailowee. S. C. cited 4 Inſt. 110. as Hil. 6 E. 4. 


See ne ex- [2. The privy inet is ſuſſicient to inhibit a man to g over the ſea, 
fat regnhum F N 8 A J 
(B) | ,— Y Þ * : . 

S. C. cited 11 Rep. 92. a. 


S. C. cited 2 Rep. 17. b. Mich. 28 & 29 Eliz. in Lane's cafe, 

The law in ſome caſes tateth notice of the figner ; for a ne exeat regnum ma be by the king's 
writ under the great ſeal, or by commandment under the privy ſeal, or under the fignet ; for in this 
caſe the ſubſect ought to take notice as well of the privy feal and ſignet, as of the great ſeal ; for this js 
but a fignif: atm of the hing's COmmanuments and nothing paiteth trom him. Fut a warrant under 
the privy fignet te {ue any treaſure is not lufHcicat, but there it ought to be either under the great or 


privy ſeats 


See F. L) C3. A diſcharge of a debt due to the king under the privy fignet is 
* not ſufficient. 1 E. 4. Ex parte Rememb. Dominæ Reginæ. 
Rot. 14. Co. 2. LANE, 17. b.] 
4 laſt. 55. 4. 11 R. 2. cap. 10. T he king's henet, or privy ſeal, hall not be ſent 
in prejudice of the realm, or diſturbance of the lax, 
If derer, g. F. 27 H. 8.11. How and in what manner the king's grants, 
— ans 1 tings, and leaſes, ſhall paſs the privy ſgnet, the privy ſeal, and the 
bent g. great ſeal, and in what time they ſhall paſs theſe ſeals ; and the forfei- 
wy ſeal, the tures ſet upon the clerks of the privy frgnet and privy ſeal for not doing 
feb prog their duty; and what fees they ſhall take for theſe writings, and what 
per ir ſur fees ſhall be paid te any perfon for the ſame, and how and where ſuch 
e, qoritings tall come to the great feal, with an immediate warrant, and 
ne fea nat pas the ſignet or privy ſeal, and what 2 Fall be then paid there- 


in gned N ä 7 
tema nsvih fore, aud Lau and under what ſeals the king's leaſes, grants, and 


thy 2 awritings of lands, or offices of the county palatine or dutchy of Lancaſter 
lor for his foall paſs : and what grants, leaſes, or writings for the king may be 


% rant, ) R . 4 _ 
ond when it made without his warrants, and divers articles at large concerning 


1 matters. Hor theſe ſte the ſlatute itfelf at large. 


/l þ d, 1 
bill pen wal alſo, then the privy ſeal remains with the Lord Chance lor, and the bill ſigned remains 


nd by prin'y n 
720 * — of che figner, and the Lord Privy Scal has an extract thergof for him to make the privy 
PST PTY . | | | ivy 


Prerogative of the King. 77 


ſeal by, and then the letters patents are ſuljcribed per breve de privats ſig lia; and if the words, viz. 

(authoritate parliament) be added, then it paſſes according to the act of 27 H. 8. cap. 11. And when 

the king figs the patent himſc!f in the upper part, and the ſigrature and the grand ſeal g together, then 

it is ſubſcribes per ipſum regem w.th his own proper hand. And when it is made by authority and conſour 

of parliament, then it is ſubſcribed per ipſum regem cr totum concilium in parliaments, or to luch eſtect. 
Rep. 18. b. 19+ a» Hill, 3 Jac. in a note of the Reporter, in the prince's caſe. 


6. At the making of the ſtatute of 28 E. r. cap. 6. the king 
had another ſeal, and that is called ſignettum, his fgnet. This 
ſeal is ever in the cuftedy of the principal ſecretary. And there be 
our clerks of the ſignet, called clerici fignetti, attending on him. 
The reaſon wherefore it is in the ſecretary's cuſtody is, for that the 
king's private letters are ſigned therewich. Alſo the duty of the clerk of 
the ſignet is to brite out ſuch grants or letters patents as paſs by bill 
I gned (that is, a bill /uperſcribed with the ſignature, or ſign manual, 
or royal hand of the king } to the privy ſeal, which bill being tranſeribed 
and ſealed with the ſignet, z- a warrant to the privy ſeal, and the privy 
ſeal is a warrant to the great ſeal. Such was the wiſdom of prudent 
antiquity, that whatſoever ſhould paſs the great ſeal ſhould come 
through ſo many hands, to the end, Hat nothing ſhould paſs that 
great ſeal, that is ſo highly citeemed and accounted of in law, 
that was againſt law, or mconventent ; cr that any thing ſhould paſs 
from the king any ways, which he intended not, 5y undue or /urrep- 
titious means. 2 Inſt. 555, 556. cap. 6. 

7. An accountant, who might have taken the benefit of a general 
pardon, had, within the time limited by the act, and before notice 
4 the act, accounted for 7ool. and given bond to pay it. He, by 

nglith bill, prayed relief, his account being pardoned by the act of 
indemnity. Afterwards he obtained a warrant from the king 
under the privy ſiguet for a decree by confeſſion ; but the Court would 
not allow of it unleſs it were under the privy ſeal, &c. Hard. 204. 
Mich. 13 Car. 2. in the Exchequer. Savory v. the Attorney- 
General. 

8. In an informaticn againſt B. for extortion, an iſſue was joined 
and the day that the jury were returned, the king ſent a writing 
underhisfign manual to Sir Thomas Fanſhaw, clerk of the crown, to 
entera ceſſerof proſecution. And Palmer, attorney-general, affirmed, 
that the king might ſtay proceedings; yet notwithſtanding, the 
Court proceeded to {wear the jury, and faid, they were not to delay 
for the great or little ſeal; whereupon the attorney entered a nol; 
proſequi, Vent. 33. Trin. 21 Car. 2. B. R. The King v. 
Benſon, | 

9. King Ch. 1. granted to P. an office durante beneplacito. King 
Ch. 2. ſends his privy ſignet to the Lord Treaſurer to confirm P. 
in this office. It was agreed on all hands, that the king's privy guet 
does but only intimate the king's mind, but can transfer 19 intereſt, 
Freem. Rep. 71. Hill. 1672. in Canc. King v. Foſter, 

10. The Attorney-general ſaid, that he never ſaw any fig manual 
but what was counterſigned by the ſecretary of ſtate, or the 
lords of the treaſury; but that he had ſeen ſeveral nor ſealed with 
the ſignet or privy ſeal, and that he had obſerved this difference, 
viz. that where the ſign manual was only a directian or commiſſion 23 
do a farther act, as to make out letters patents, there it is only coun- 

| terfigned, 
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erf ved, but not ſealed. But where it is to be the principal act it- 
® cif, there it is to be both ſealed and counterfigned, ꝙ Mod. 5 4. 
| | Irin. 9 Geo. in Canc. in the caſe of Vernon v. Benſon. 

| 78 ] (G. b. 2.) Grants of the King. Good or void. In 


1 | what Caſes in general, 


1 1. T* queſtion being upon a grant of the king; it was inſiſted 
that the king's grant thall be void in theſe following caſes : 
1ſt, Where he is mH in his grant; as 1 Rep. 52. 2dly, A 
recital ſhall avoid it; as Mo. 318. Hob. 224. 243. 3dly, If the 
king be deceived in matter of fact er matter of law, it is void; as 
10 Rep. 112. 1 Rep. 46. arty, 1 IF ant of form will avoid the king's 
grant; as Hob. 243. 323- 1 Rep. 50. D. 124. 5thly, When the 
thing is in hi 5 er comes to him in e manner than he ſuppoſes ; 
as 4 Rep. 34. 1 Roll. 192. Mo. 888. Hob. 170. 1 Rep. 49. 
2 Rep. 33. 11 Rep. go. 2 Roll. 186. Hob. 323. On the 
other hand it was argucd, that the king's grant ſhould be god, iſt, 
If there be an eriginal certainty, although there be a miſtake after; 
as 2 Cro. 34. 48. Yelv. 42. 3 Le. 152. 1 And. 148. 29 E. 3.7 
D. 83. Godb. 423. 10 Rep. 110. 10 I. 4. 2. 2dly, There is a 
difference when the mate relates to the title of the king, and wee 
it is but a denomination of the thing; as 9 H. 6. 28. 8H. 7. 3. 
— 27 E. 4. {49% 7. 6. 38 H. 6. 31. 
9 E. 4. 11, 12. za The king's grant ſhall be c. Arued liberally 


er 


” l hy * * 
5 r * 2 5 
-- 8 * 7 9 * „ K * 
3 .. .. 


- 2 
— 


9 
«@ #74 
Ss ac OR 


for his honeur ; ſtatute 18 E. t- 6 Rep. 6. 1 Rep. 43. 
Frecm. Rep. ky, Trin. 1674. C. B. in the caſe of the King v. 
Clarke. 


2. A grant ts an alien by the king, or to a man outlaxved, or to a 
vill which is nat incorporated, are void. And the fame lav to a 20 
which is nat incorporated. Br. Patents, pl. 44. cites 22 H. 7. 13. 
per Keble. 


(G. b. 3) Good. In reſpe&t of the Malter or 


Manner. 


1. 11 K. 2.8. EN. ACTS, that al annuities, and other things given 
or a by the king, his father, or grandfather, 
with this clauſe, qucuſque pro flatu ſus aliter duxerimus ordinandum, 


chief which þy the king, or his heirs to the chancellor of England for the time being, 
— <9 the day of the delivery «f the fame io the chancellor fhall be entered of re- 
law was in cord in the Chancery. (3.) And the chancellor do cauſe letters patents 
the ante- fo be made upon the ſame warrants, bearing date the day of the ſaid deli- 
very in the Chancery, and not before in any w iſe. (4+) And if any letters 
Patents 


£1 ſhall be void if other things have been afterwards accepted by the gran— 
it; tees thereof. 
| The miſ- 2. 18 H. 6. cap. 1. enacts, that every warrant hereafter ſent 
; 


K dating of 
| | letters pa- 
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| henceforth made contrary, th Il be holden d, tents, be- 
patents be from hencgſa entrary, they ſha olden as waid, — 1 


fruſtrate, and none. | _ 
to the chancellor to make the letters patents, as the preamble of the act ſhews. And becauſe no char- 
ter of the king ſhould bear date before the time of the delivery of the warrant, therefore this act was 
made, which remedies the ſaid m.ſchief in making the patent void, which varies from the day of the 
war's 1t entered, that is to fay, in wi.ich it bore date before the day of the entry of the warrant received. 
But the juſtices ſaid, they we.e refolved upon two points touching this act: fit, That the patent 1s 
good, if no warrant be made or ſent; for the great ſeal, without other circumſtances, is ſufficient to 
the party to whom the patent is made, and the warrant is the diſcharge of the chancellor; for thereby he 
knows the will of the king. 2dly, Thatit patent bears date after the day of the delivery of the warrant, the 
patent in ſuch caſe ſhalt be good, in as much as it is out of the intent of the makers of the act; for no 
miſchief in ſuch caſe was to the king, or to any other which needs any reformation, but the miſchief 
was in the dating of the patent before the delivery of the warrant, as before is ſhewn. Pl. C. 491. b. 
492+ a. Mich. 18 & 19 Eliz. Ludford v. Gretton. . 

By this ſtatute the letters patents bearing date another day than the day of the entry of the warrant 
(where there is a warrant) is good, and not otherwiſe, And if there is a warrant, and the day of the 
delivery thereof is entered, and the patent has no“ day of the date, it is good, and out of the words 
and intent of the act, and reſts at the cor2mon law. And the letters patents by the common law were 
good, notwithſtanding, they had no day of the date, and now are, notwithitanding that they have in 

them no place of the date; per Brown, quod Dier conceſſit. Pl. C. 232, 4 Eliz. in the caſe of WH- 
lion vs Lord Barkley, S. P. 20 H. 7 8. 


3. If the king grants conuſance of pleas to one N. and does not ſay 
before whom it Hall be held, the grant is void; for the grantee cannot 
make a judge; but if he had court before, there the grant is [ 79 ] 
good, Br. Patents, pl. 44. cites 2 H. 7. 13. per Keble. 
4. If the king grants ward during the nonage, and after ſpecial 
livery is ſued, this is void, and the grant good. Contra where the 
grant is, as long as it ſhall happen to be in our hands, there a ſpecial 
livery made within age, ſhall avoid the grant. Br. Patents, 
pl. 47. cites 3 H. 7. 3. & 8H. 4. accordingly, 
F. If the king gives land 79 A. aud hit heirs males, this patent is But the 
void; for if A. has only a daughter, and dies, and this daughter use e- 
has a fon, the fee ſhould be in abeyance; for the daughter is the _—_— 2 
heir; and if the daughter dies, her fon thould have the fee : but bis heirs 
the law will not allow ſuch ceaſung and reviving of a frechold. The Li 
parliament may create ſuch an eſtate, but it can be done no other- de 
wiſe, By all the judges of England. Jenk. 199. pl. 16. cites is a good 
18 H. 8. patent, and 
paſſes the 
fee ſimple. Jenk. 283. pl. 14. ' Where the king's patent creates a r Mate, cf which the law 
does net take conuſance, as where the king gives land to A. and his heirs males, cr gives land te bis eldeſt 
ſm, S iphus © beredum Suorum regum Anglia filiis Ads in regns Argiorum beareditario ſucceſſurs. 
Theſe patents are void., Jenk. 304. Cites 18 H. 8. | 


6. Letters patents are good in the following caſes ; that is to ſay, 
where u warrant :s made; and where warrant is made and de- 
livered, and no day of the delivery entered; and where day is enter- 
ed, and zhe letters patents bear date after the day entered. Reſolved. 
Pl. C. 492. Mich. 18 & 19 Eliz. in the cafe of Ludford v. 
Gretton. ä 
7. The king may grant a right of entry and a real afion ; but ſuch 3 Le. 198. 
grant muſt be conceived in ſpecial words, ſetting forth how the n my 
right of entry is. Le. 21. Trin. 26 Eliz. in the Duke of Nor- 
thumberland's, alias Doughty's, caſe. 
8. The king, ſeiſed of a manor in right of his crown, did by his 
ſteward grant copyhold lands, parcel of the ſaid manor in fee, and 
| ofterwards 
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afterwards made a leaſe of the ſame lands under the Exchequer 

ſeal for twenty-one years, &c. Adjudged, that though no grants of 
the king are available but under the great ſeal, yet this leaſe, under 

the Exchequer ſeal, was good by the common uſage of that Court, 
though not particularly alleged; for the courſe of every court is as 

a law, of which the common law takes notice, without alleging it 

in pleadings. 2 Rep. 16. Mich. 28 & 29 Eliz. C. B. Lanc's 

caſe. | 

9. 35 Eliz. 3. Enafts, that all letters patents made by H. 8. fince 
the 4th of February, in the tawenty-ſeventh year of his reign, for the 

foundation of any dean or chapter, or college, ſhall be adjudged gord. 

The right of all others, [except of priors, abbots, ec. ) is ſaved. 

All grants made by the queen to others fince the ſaid time, as alſo all 
ethers that ſhould be made ( by force of a commiſſien then on foot] before 
the end of this ſeſſion, or within one year after, ſhall be g19d. f 

This act fhall nat extend to letters patents of offices, nor of concealments, 
except ſuch concealments only as are ſold by commiſſioners. 

Neither ſhall this act extend to make good letters patents heretofore 
adjudged wad by any court of record at Weſtminſter, or by act ef par- 
liament ; neither yet thoſe of monapalies far toleration of any offence prohi- 
bited by any penal law, nor of lands where there is an eſlate-tail in the 
queen, unleſs ſuch eſtate be duly recited. | 

Here alſo the right of others 1s ſaved. 

2 39s 10. King Edward 2. having granted the manor and caſele of Skipton 
3 upon Craven to Robert Clifford in tail, H. 6. granted to Thomas Lord 
Clifford (who was heir of the body of the ſaid Robert) reverfonem 
caſtri & manerii præd. &c. Nec non caſirum & manerium prædictum. 
It was held, that admitting the grant in tail ſhould be void, yet the 
caſtle and manor ſhould paſs to Thomas Lord Clifford in fee in 
C80 J poſſeſſion, becauſe the intent of the king was to paſs it, whether in 
poſſeſſion or reverſion. 8 Rep. 166. Mich. 7 Jac. Earl of Cum- 
berland's caſe. | | ; 
The words 11. It was reſolved by Hubbard, Tanfield, Altham, Winch, 
(Hill end Nichols, and Haughton, that v9/umus was a good word of grant, as 
declare) are _.. —_ wes 
ſufficient to Pigot was of opinion, in 21 E. 4. 12 Rep. 120. Paſch. 12 Jac. 


amount to 2 in Dungannon's caſe. 


t; and BN | | 
ech words are always uſed in patents and franchiſes, being things contingent, & de futuro; adjudged. 


8 Rep. 73. b. in the Lord Stafford s caſe. 


12. The king's patent may be without date ; for he may reſort to 
the inrolment and privy ſeal, and fo help it ; but in ſuch caſe, if 
he ſurmiſe a falſe date, the ſame makes the patent void. Arg. 
Godb. 416. Trin. 21 Jac. in caſe of Lord Zouch v. Moor, 
Cites 21 E. 4. 45. and 20 H. 7. 7, 8. | 

13. A grant of a rent-charge out of the king's manor, with a clauſe 
of diſtreſs, is a void grant; for the king cannot be ſued, nor can a 
diſtreſs be taken upon land in his poſſeſhon. Jenk. 112. 

I. 18. | | | 
Jenk. 112. J 14. If the king grants an anmuty, without ſaying by whoſe hands 
7 35. 8. F. it ſhall be received, it is void. Jenk. 208, pl. 41. 


8 f 16. A 
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16. A grant of a vard/hip quamdiu in manibus noſtris, &c. is Bur where 
good. So of the lande of fugitives. So of the profits of lands 5f a the ting Las 


an Nate 


perſon outlawed in treſpaſs, or any perſonal action. So of lands in fer er 
which a felon attainted has in right of his wife ; for theſe are only grants it for 


i 7 Y , life, in any 
chattels in the king. Jenk. 246. pl. 35. pe lard, and 
grants it guam diu in manibus naſtris fore contingerit, it is a void grant; for ſuch a"grant was never 


| heard of, and it is not determinable by any collateral means. Jenk. 246. pl. 35. 


17. A patent of lands in general, with a reſtriction to a tenure 5 
or occupation, or pHion, which is falſe, is a void patent; other- f 
wiſe of a patent of the manor of Dale, or any certain thing, a falſe 
addition does not vitiate the patent in this caſe; for the addition 


is ſurpluſage. Jenk. 304. pl 77. | | I 


(G. b. 4) Grant. Good in Part, and void in 
Part. 


I, IF the king has two manors, one for life, the other in fee, and the 
king grants theſe two manors to A. for life, and dies, the grant 
remains good, as to the manor in fee. Jenk. 209. pl. 41. 
2. A patent may be repealed in part, but this ſhall be only in 
clauſes independent. Per Hale Ch. B. Raym. 177. Paſch. 21 Car. 2. 
B. R. in Sackvill College's caſe, cites Fitzh. Petition, 19. 

3. The king /eaſed a manor and mines, and withal grants that the 
vendee ſhall have the ſole vending of allom, reſerving out of the premiſes 
10,000/. a year to himſelf, and 1640/1. a year to the Lord Mulgrave. 
The queſtion was, whether this grant, being void for part, (viz. 
for the ſole vending of allom,) ſhall be void for the reſt ? It was 
held, that had it been in the cafe of a common perſon, it might be 
good for part, and void for part, although the reſervation was intire. 
But it was urged here, that the king is deceived, it being plain 
that he intended to grant the ſole vending of allom, which he could 
not do. In anſwer whereto a difference was taken, where the 
king is miſtaken in matter of fuct, there his grant ſhall be void, but 
not where he miftakes the /aww ; and cited 6 Rep. 55. LorD CRHAN- 
Dols's CASE, But the Court ſeemed to incline, that the grant was 
void, it appearing upon the face thereof that the king was deceived 
in the very ſubſtance thereof, and the rent being reſerved out of the [ gy J 
whole. Sed Curia adviſare vult. 2 Freem. Rep. 17. pl. 15. Hill. 
1676. Lord Mulgrave v. Sir J. Mounſon, : 
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81 Prerogative of the King, 


pro (H. b.) Office. Grant. In what Caſes a Grant ſhall 
be good before Office. 18 J. 6. cap. 6. 


See (J. ) | 
—. Ct. JF the ing leaſes land for years reſerving rent to be paid at the 


The caſe : : a l 
was to this receipt of the Exchequer, or to the hand of the receiver, if 


eſtect: the leſſee does not pay the rent at the day, the“ leaſe ſhall be vid, by 


— pang which his eſtate is determined, Though it does not appear of 
Mary leafed record that the eſtate is determined, becauſe it may be that he has 


for zes, paid the rent to the receiver in the country, yet the king may 


enen A grant the land over before any office found thereof. M. 32, 33 
featts of the El. B. R. between Sir MoyLE FincH and THROGMORTON adjudged. 


eee Contra, M. 2 Ja. B.] 


tion, and St 6 
Michael, with a proviſo, that upon non-payment within 40 days of either of the feafts, the leaſe ſhould 


ceaſe, and be void. In Eliz. the rent was not paid at Michaclms, nor within 40 days after; but after- 
wards the queen's receiver received it, and made an acquittance as if it had been paid at the day, and re- 
ceived the rent afterwards every year unt l 30 Eliz. and made acquittances of it. 30 Eliz. the queen 
granted this land in fee to Sir T. H. and afterwards an office found the non-payment 9 Eliz. upon 
which Sir T. H. entered. And the queſtion was, if the leaſe was void or not without office? And all 
the barons agreed, that this leaſe was void imme; ately upon the non-payment, and that the land is diſ- 
charged cf this contract of the term; and the patentee is no longer termor, nor (as Manwood ſaid) a 
tenant at will, nor at ſufferance, but only a bailitf or pernor de fon tort, and then all the acceptances 
after cannot make a void leaſe good. And they likewiſe held, that the firſt eſtate ended as by limitation; 
and in ſuch caſe no office is neceſſary to intitle the queen, and that therefore the patentce of the queen 
might enter, as into land of which there was no leate. Cro. E. 220. Hill. 33 Eliz. in Scacc. S. C. 
Note, 2 writ of error was brought in the Exchequer Chamber, and error aſſigned in the matter 
in law; and after argument, Mich. 36 & 37 Eliz. the judgment was affirmed. Ibid. 8. C. Poph. 53. 
by name of Finch v. Riſeky. 2 Le. 134 to 145. S. C. by name of Sir Moyle Finch's caſe. 
There is a difference betwixt a leaſe for years, reſerving rent pay able at the receipt of the Exchequer, 
with ſuch proviloes, and when it is payable to the receiver or his deputy ; for in the firſt caſe the pay- 
ment or non-payment appears by record. And therefore to prove the non payment, there needs no office ; 
but in the laſt caſe the payment is to be made to the receiver or his deputy, and that appears not of 
record; and therefore the lcaſe not void by the non-payment without office. Agreed. Cro. Car. 100, 


Mich. 3 Car. Stephens v. Potter. 


S. O cited 2. So if the king leaſe land for years, upon condition that the leſſee 
way J. Hall not do æuaſt, and after the leſſee does waſt, though this matter 
incaſeof Sir Of forfeiture was a matter en pais, yet the king may grant the land 
MeyleFinch over before any office found of between HUNGATE 
. and Sir TO HENEAGE cited M. 32, 33 Eliz. B. R.] 

de adds, that ſome ſay that the caſe was not adjudged but compounded. 


[3. If a man be convicted a papift, yet before the commiſſion is 
returned, the king is not ſuthciently intitled to the land or goods 


to grant them. Paſch. 2 Ja. B.] 


See 3. P. [4. If the king grants an office of a receiverſhip to J. S. and makes 
83 an ordinance in the letters patents, that the receiver ſhould enter 
of Mich. 14 into his account, and fimſh it mw Hillary term annually, and to pay 
1.8. Tcly's the laſt money of his debt flated by the auditer before the 20th day of 
caſt, March then next enſuing, upon pain of forfeiture and l:/; of his office ; 
and aſter the receiver 1s caſt in arrear in his account before the 

auditor, and dzes nat pay the money before the 2oth day, according 

to the ordinance ;z and this arrcar appears by record in the Exche- 

quer. By this nonpayment the office is forteited, and the king 

| may 
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may grant it over before any ſcire facies brought for office, as it 
ſecms, or other record of the forfeiture); and yet if no grant be 
made to another, he ought not to be removed without a ſcire facias 
brought by the king, becauſe it is an office of record; and by re- 
cord he Foun to be diſplaced. D. 4 El. 211. 29.] 


18 H. 6. cap. 6. 


81 


ny 


[82] 


[5 5. If a man be attainted of treaſ1n, and his land ſettled in the actual Br. Office 


pole ion of the king, either by a ſpecial ſiatute, or by 33 H. 8. cap. 

the king, notwithſtan: ling the ſtatute of 18 H. 6. cap. 6. * 
grant them over before any ollice thereof found. D. 3, 
Ma. 145. 67. 

6. If villain of the king purchaſes goods, the property is in the king 
without ſeiſure; contra of lands, The goods may be waſted, and 
therefore it ſeems, that grant of the king of goods, as here, 15 
good without oſſice. Br. Patents, pl. 83. cites 35 E. 3. 

7. Where the king is rn!:t/:d t9 land by ward, he may grant it 
over before office, and before ſeiſin, and he may ſeiſe before office; 
per Gaſcoign, Thirwit, and Huls, juſtices. The reaſon ſeems to 
be, becauſe the king has only a chatte! in it; but ſee now the ſtatute 
* 13 II. 6. 6. that the patent before office is void of land. Br. 
| * pl. 49. citcs 10 H. 4. 3. 


devant, &c. 
pl. 17. cites 
28 H. 8. 
Br. N. C. pl. 
90. 27H. 8. 


See pl. 8. 


below. 


8. 18 21. 6. cap. 6. enacts, that 20 letter. patent ſball be made of + A wan 


any lands before an inqui/ition of the king's title be found returned in the 
Chancery or Exchequer ; if the king's Title be not found of record, nor 
evithin the month after the remirn, if it be not to them which profer 
their traverſe, and if any letters patent be made to the contrary they 
ſpall be void. 


purchaſed 
land of the 
King and 
queenywhic{ 
was parcel 
of the poſ- 
ſeſſions of 


the Duke of Suff lle attainted of ig!) treaſons, of which land purchaſed no office was found. And the 


. +6145 +4 Arad 


>; wi nc =» LR 
— — 


queſtion was, whether the patent was void by reafon of this ſtatute? And it ſeemed to ſeveral, that the 
patent above was good by the words (tf the king's titie, &c.) in as much as the act of attainder is _ 
in the Chancery and Exchequer ot record. The reporter adds, et colligo that the intendment of 
ſtatute is to reform grants an4 leaſes to farm made by the chancellor, treaſurer, or other officers of the 
king of tenements of ſubjects found by office to be the title of the king, and ſeiſed into the hands of the 
king meſne between the finding of offices and the return of them, and not to any grants or gifts in fee 
ſimple or tail, &c. D. 145. b. pl. 66. Paſch. 3& 4 P. & M. Anon. 

Rhodes, Pirryam, and Anderton J. held, chat this ſtatute did not extend to the grant of any land but 
thoſe which come to the king by new title, as wardſhip, mortmain, attainder, and the like, in which 
caſes the miſchief was at the common law in this, that thoſe who hid right could not traverſe the 
office, and have the land in f:rm, but were prevented by grants made before the office returned by which 
the king had diſabled himieit to grant the land in farm to him who tendered traverſe, and no man coult 
tender traverſe before the office returned. Mo. 209. Paſch. 27 Eliz. Knight's caſe. 


9. Grant of the king of the Bod of a RENE? or of goods, is good 8. P. Br. 
without any olhce thereof found; contra of land by the ſtatute of 2 
18 = 6. Br. Patents, pl. 70. cites 20 E. 4. 11. 

The king granted to a biſhop bona felonum de fe within a cer- The queſ- 
tion in the 
wala ella; The tiſhep wes attainted of treaſon, A lefſee for xxchequer 


years of the biſhop wit hin this precindt before the indictment or attainder Chamber 


= me ſelo de fe ; the king had before this granted 70 B. his almoner *, whe- 
omnia bona felonum de ſe aſter the faid treaſon committed, and be- 


ther the al. 


moner 
fore any indictment; after this grant to B. the biſhop is ndifted and ſhould have 
attuinted. The king ſhall have this leaſe ; for the king's grant to m lde or 

not? And it 

was held by 


B. be fore the attainder of the biſhop was void; for che king granted 
that 
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82 Prerogative of the King, 


Prock C. J. that which he had not. This is a re, poſſibility in the king whictr 
ef C. B. | 4 - 
rk Ch, Cannot be granted. Jenk. 210. pl. 44. cites 1 Mar. D. 108. 


Baron of the Exchequer, Portman, Brown, Whiddon juſtices, Baron Saxby, and Griffin attorney 
general, that the almoner ſhall not have the leaſe, but it ſhall be in order and diſtribution of the Exche- 
quer inter poſſeſiiones archiepiſcopatus, becauſe as the power to grant it was not in the queen at the 
time of the grant, in as much as they were in the archbiſhop, &c. But Bromley Ch. J. Saunders, 
Stamford, Juſtices, Bacon Brown, James Dyer, and Corde! the Solicitor e contra; for the king may grant 
a thing which is not in him at the time of the grant, but which may come afterwards, as the cuttody 
and marriage of the heir of his tenant, or the temporalties of a biſhop cum “ acciderint. But of eſcheat 
cum acciderit negatur penitus per Faker, tamen quære inde. The reporter adds, nota, it had been clear 
if the archbiſhop had been attainted of the treaſon at the time of the grant, the grant of the queen had 
been good. D. 108. a. pl. 29. the Biſhop of Chicheſter v. Webb. 


833 
. - (I. b.) What Things ſpall paſs by General Words with 
_ Reference to other Perſon or F Thing. 


a [1. JF the king purchaſes a manor to which franchiſes real are regar- 

dant, and after gives the manor fimul cum libertat. ad illud 
{Br. Ex. Hectant. and does net fay, fimul cum libertat. ad illud ſpectant. at the 
tinguiſh- time that the mancr wwos in the hands of the ferffor of the king, the 
ment, pl.32. franchiſes do not paſs by this general grant, becauſe the franchiſes 
IN of common right were annexed to the crown. 4 43 Aſſ. 10. per 

Thorpe. 43 E. 3. 20. b.] 

8 T2. But otherwiſe it had been if /pecia/ mention had been made 
| Fol. 185. as jj is aſoreſaid in the charter. 9 43 Aſſ. 10. 43 E. 3. 20. b.)] 


5 Br. Extinguiſhment, pl. 32. cites S. C. For they were extinct before, as it ſeems, and by theſe 
words they paſs as appendants ; per Thorpe. Br. Incident, pl. 12. cites S. C. 


There isa [z. If A. be ſeiſed of a manor, to which the franchiſes of waife 
— and fray, er ſuch hike, are appendant, and the king purchaſes the 
en „ manor with the appurtenances, now the franchiſes are re- united to 
erig nally a the crown, and not appendant to the manor; yet if he grant the 
fone ary manor in fo large and ample manner as A. had it, the franchiſes will 
other things Paſs as appurtenant to the manor. Co. Litt. 121. b.] 

— . ſelnum, &c. If ſuch come gan to he king they a e merged in the crown ; but it is 
otherwilg in caſe of a leet, park, warren, toll, &c. which were firlt created by the king. 2 Mod, 


144+ Hill, 28 & 29 Car. 2. C. B. in caſe of Jame: Ys Johnſon, 


CA. If J. S. has certain /iberti-r appertaining to a manor, and after 
the liberties are reſumed, and aiterwards the king grants the manor 


to J. D. with general words, that he ſhall have ur, talia, tanta & 


eaſdem libertates, c. as J. S. had, &c. This ſhall not paſs the 

liberties which J. S. had before the reſumption. P. 11 Car. B. R. 
| ſaid by Juſtice Jones to be ſo adjudged.} 

Se ef all rbe [y. If the king grants all land, tenements, and adusuſons of 

lands ord _Þurches which were the prior of N.'s, this is a good grant. Br. 


tenrments 


which wire Patents, pl. 87. cites 32 H. 6. 20, 21. per Cur. 


. 8.2. I>ide a 
bg eit he be poſſeſſed of a ward, and grants all lands and tenements, advowſons and knights fees 


which wrre 7. N. 3, father of the ward. Ibid, ——— 50 Of all lands and tenements, &c. swbich 
were J. P. i, attained of felony. Ibid. 


6. 'The 


Drerogatibe cf the King. 


6. The king, for a great ſum of maney, bargains and fells to A. 
the maner of Stepney, and the marſh of Step: cy in fee, and the king 
moreover grants, that tlie ſaid patentee ſhall have the ſaid manor 
and matt: as amply as it came into the king's hands by the grant and 
ſurrender of the biſhop of London, and in truth e Zing had not the 
marſh by fuch grant and ſurrender, but cnly-the manor, and had the 
marſh from others. Reſolved by all the judges of Englend, that 
the manor and marſh paſs well by this patent. The ſaid re- 
ference in the ſaid patent 79 the biſhop of London's ſurrender is in 
the kings coven an, and nat in the body of the grant ; and therefore it 

does not vitiate the patent, the firſt certainty in the king” 8 patent 
is ſuſſicient, where the king is not deccived in his grant. Jenk. 261. 
pl. 60. cites Trin. 31 Eliz. Hare's caic. 
If the king grants over certain laude which had come to his 
Sends before, and g grants further to the gramee tales libertates privi- 
legia juriſdictiones, &c. as he, awho was laj;  ſeijed of the lands had, 
whereas the ting did 19 knaw the certainty of the liberties and privi- 


[ 34 ] 


leges, yet the grant is good enough, and the patentee may in- 


quire what liberties and privileges the ocher had before ; ; and in as 


much as this uncertainty may * reduced ts a certainty by inquiry 


or other circumitance the grant is good. 19 Rep. 65. 2 a. Hill, 
10 Jac. in Whiſtler's caſe.—Cites Pl. C. 12. b. in Fogaila's caſe. 


(K. b) Grants of the King. [II ard of Reference. ] 


LI. If the ab of D. had deadands by grant of the king in a certain 

vill, and after e abby comes 75 the king with the potl-!hons 
by the ſtatute of difſolutions, and the bing grants the land aud will 
WG bona © catalla felonum by expreſs words, and after made a grant 
with general words of tet, talia, eadem & hujuſmodl fr. 10 60 2 li- 
b-rtates, Ec. «which the abbot had in the fad land and vii: the 
patentee ſhall have, by thoſe general words, deodands w bie h ihall 
pen there, in as much as it has rcference to the liberties which 
the abbot had. P. 11 Car. B. R. eee the Kix G AND THE 
INHABITANTS OF ST. Epuoxp's BURY IN SUFFOLK. Adjudged 
in a quo warranto and plea made 3 
over with a tot, talia, &c. there they pats, and the ſecond s 


dant to the manor, but not catalla fe lonum & ; utlagatorum, 
Jo. 34c, in Itin. de Waltham. 


(2. If the rectary imprapriate of II. t9 wich an advan of a 
vicurage is appendant, Comes to the ling by eſcheat by atta: der of J. S. 
and the king ex certa ſcientia © mera motu grants to B. in fee all the 
poſſeſſions of the glebe and tithes of the rectory by ſpecial and 
particular names, and generally omna hereditamen:ta ſua grrecungue 
poreel, ſpedt. dige rectoris de W. (our no express mention 
is made of the rectory, or of the advowſon, 8 cc.) ade? plene & in 


tam amplis modo & forma qualitate & conditione prout die tur F. S. ea 

habuit & prout ad manus ibfius regis devenerunt fer devenire debuecs 

rynt, In this caſe, by this grant and the ſaid general words, the 
Vol. XVII. H 


advowſon 


See (JI. b) 
(L. b — 
(L. 50 — 
A. c) to 
(E. c) and 
(R. c) 

if an abbot 
was ſeiſed of 
a manor 
which had 
wait: and 
eſtrays ap- 
pendant to 
it, & catalla 
felonum & 
utlagatorum, 
and the ma- 
nor comes do 
the king's 
hands, and 
he grants 


— 


nee ſhall have waifs and eſtrays as appen- 
Une, le ls IU An Lai of them by decds 


Bend. 252. 
pl. 270.8. C. 
with the 
pleadings, 
adjudged. 
S. C. cited 
10 Rep. 65. 
b. Hin. 10 
Jac. in 
Wniſtler's 
Cale, 
2 Mod. 1. 
Hill. 26 H. 
&c. 
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27 Car. 2. advowſen of the vicarage ſhall paſs, and by the ſaid words adeo 

2 3 plene, &c. prout, &c. & ex gratia ſpeciali, certa ſcientia, &c. 

of Rocheſter the parſonage thall paſs | alſo. D. 18 El. 350, 351. 21, 22. 
adjudged; for the queen by ignorance is not deceived. ] | 

2. If the king has a manor by eſcheat or by purchaſe, and grants 

the manor as entirely as J. N. held it, or os it came to his hands by 

e/cheat, an advowſon appendant paſies without the other words; 

for it ſhall be intended, that the king is apprized of his right; per 

Thorp quod Curia conceflit. Br. Patents, pl. 6. cites 43 E. 3. 22. 


I, (L. b) What Things ſhall paſs by general Words 
(A. 0 to with Reference to other Thing. 


The cafe [i. WW HEN the charter of the king in general terms refers t2 

| a certainty, this contains as expreſs mention as [if] 
the certainty had been expreſſed in the charter, though the certainty 
N to which the reference is, be net of record, but lies in averment b 
era 0 matter en fails or in fa. Co. 10. WHISTLER, 64. Reſolved.) 
edwiaricn was epperdart in her demeſne, as of fee in right of her crown, granted the ſaid manzr, wit! 
the appurterances, for 21 hrt, excepting tbe ad cat; and afterwards reciting the ſaid demiſe and 
exception, ſhe made arither grant to toe ſame grantee for anther term of years, <viib the like exception. 
King James, in conliceration « f ſervice, ex certa Icientia, &Cc. granted the mauer cum luis juribus, &. 
to G. H. ce gue in eildem literit patentibus excipiurtur, and mentions the leaſe in reverſion, and 
the ke exception therein; but then follows this clauſe, & uſterins de ubericri gratia noſtra & ex cents 
ſcientia, &c. damus ommniaer fnoule texementa predifte manerio guoquo made ſpectant, fc. Et ultetius 
camus, &c. to the faid G. H. ard his keirs the ſaid manor ac cetera omnia & fi gula præmiſſa cum 
eorum pettinentiis adi plenty, &c. 05 the fume cam: 7s him, ard neu are in lis bond; And it was re 
ſolved as hers. And, :cly, It was retolved, that if thote words adeo plene et integre) had been omit- 
ted, then it would not have paſſed by the firſt clauſe, but by the addition of the laſt claute, all the 
parts of the patent taking eflect at one and the lame time, the advowſon ſhal! pals appendart. And, 
zdty, Though the firſt clauie of the grant refers to the demiſe in which the advou ſon is excepted, yet by 
the middle clauſe, al tent ments, &c. pertaining to the ſaid manor are granted; and the laſt clauſe grant; 
the manor with the appurtenances, &c. acey plene. Athly, It was reſoived, without any difficulty, that 
the exception hal be extended only to the leaics recited, and not to be any exception out of the letters 
patents of the fee fimpic. And judgment was given, that the advowlon paſſed. 10 Rep. 63. Hill. 
10 fac. Vl iturs caſe.—8. C. cited 2 Mod. 1. Hill. 26 & 27 Car. 2. C. B. in caſe of the King v. 
the Biſkop of Rochelter.—8. C. cited 2 Mod. 107. Trin. 28 Car. 2. in Scacc. in cafe of the Attorney 
General v. Sir Edward Turner. — 5. C. cited Hob. 170. Hul. 12 Jac. Stukely v. Butler. 


2. The prizr of Chrifichurch, in the county of Southampton, 
was /cized gf the munor of Chriſtchurch, and of a free fiſhing in große 
in the river of Ava in Chrifichurch and all this came by the diſſolu— 
tion of monaſteries in 31 H. 8. 7 the ling: and the bing grants. 
the manor of Chriſtchurch, and the ſcite of the ſaid priory, and all 
lands, tenements, and hereditaments in Chriſichurch aforeſaid, at ary 

: time afpertaining to the ſuid priory ; and all liberties, privileges, free 

* Fol. 186, warens, free fiſpings, Ee. * belonging ta the ſaid manor, I lic ſaid 
ferry which the prior had in groſs thall paſs by this grant; for 
it will paſs by the general words of (all lands, tenements, and he- 
reditaments at any time belonging to the ſaid priory), this being an 
hereditament belonging to the priory; and the laſt words, in 

which the free fiſhery is expreſsly granted with a refridtion ( appur- 

tenant ts the ſaid manor ) will not reſtrain the firſt general words, but 


the piſchary in groſs all pals by it; for the laſt words were only 
iu 
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Mich. 11 Car. B. R. between Lord Ag UN- 
Reſolved 


in ma;orem cautelam. 
ber, of WarDiR, and Alderman VExN, per Curiam. 
and ruled accordingly upon evidence at the bar.) 

[3. King Ed. G. was ſeized in fee of the manor of C. of which a a, 
containing 300 acres, was parcel ; he granted the ſuid word in fee, 
and after the fail «ved reverted is him as eſcheat for treaſon, atter- 
wards gueen Mary granted the ſuid awd in fee, the grantee regranted 
it to queen Elizabeth; and atterwards gucen HAligabetb granted the 
manor & omnes baſrus modo vel antehac cognit. vel reputat. ut pars 
membrum vel parcelP ejuſdem manerii to the earl of Leiceſter in fee. 
In this caſe, by thoſe words the woods ſhall paſs; for the word 
entehac in caſe of the king may well have retroſpect to the time of 
I.. 6. but not ultra if the word ungyam be not adjoined to it. But 
in caſe of a ſubject, the word (ante nac) without the word unquam 
precedent thall be conſtrued qgugcungre tempore prælerits. D. 20 
II. 362. And ſame cafe reported with the pleading. Co. Ent. 381. 
adjudged. Et ibidem, 383, 384- the reaſons thewn of the judgment. 

A. If the kings grants the manor of D. with the appurtenances, and 
all other lands, paſtures, woods, et beredrtamenta antehac cognita, 
uũtata, accepta vel reputata ut membrum vel pareclla mancrii prædicti, 
a wird which is nit parcel of the manor truly, and in right, fcilicet, in 
fads et jure, ſliall not paſs, though it be averred, that the ſaid 
wood adtunc antea fuit reputat. & parcel' manerii predict z with- 
out ſaying, that it had been reputed parcel /ime out of mind. For 
matter of inheritance cannot take any good foundation without 
coupling and annexing time of preſcription. Mich. 21, 22 El. in 
Scacc. Rot. 302. Adjudyed, quod vide in the New Entries, 380, 
where the reaſons of the judgment are entered upon record; this 
was upon a demurrer between the KING and INBER and WiLKiN 
defendants. ] | 

[5. And in the ſaid caſe if it had been averred, that the wood was 
reputed parcel of the manor time cut of mind, &c. though in caſe 
of a common perſon, pre of ſuch i/ſue might be by vulgar and diffu- 
{cd reputation of people of the fame vill, or * of our or of other 
manor and manors, or vills adjoining, &c. or of the body of the 
county, &c. yet in caſe of the king in ſuch ifſues [as to] the word 
(reput.) the evidence or proof ſhall not be by ſuch vulgar and 
diffufed reputation of the people; but the proots g te be by /ome 
matter of record or writing, as by the expreſs valuation of it between 
the prince and the ſubject, in the particulars of the purchaſe, or 
in the ſurveys and books of accounts of the auditors and receivers, 
bailiffs, and ſuch officers and minitters always entered and an- 
ſwered in the rolls and books as parcel of the manor z otherwiſe, 
it is not any proof of the reputation in caſe of the king. In the 
ſaid caſe of 21 and 22 El. between the QUEEN, plaintiff, and Iu- 
BER and W1LKIN, defendants; reſolved per Curiam, as it is 
entered upon the record in the ſaid New Entries, 380.] 

[6. If there were two rectories and tw9 refors in one church, and 
ſo two ſeveral advowſons, and afterwards they are ſeverally appro- 
priated to one religious hoſpital as ſeveral rectaries, and at ſeveral times, 


end the rectories of them , 33 E. 3. but always after 1 
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= by the hoſpital as a reFory approprine; and (5 reputed to be one 

. 7. rectory * till the diſſolution of the hoſpit: il, which came to H. 8. by 
the ſtatute of 31 H. 8. and afterwards z is granted by queen Eliza- 
beth by the name de teta illa roftoria gs, &c. where in truth the 
were at the commencement ſeveral rect ories, yet it thall be a good 
grant, by reaſon of the reputation that it was one rectory fo long 
time, Mich. 15 Car. B. R. between Goa DRIN and BARLOE, per 
Curiam. Relolved upon evidence upon a trial at the bar, which 
concerned Mr. STAauGuroN, the patentee, for the rectory of 
Moreton, which was parcel of the poſſeſſions of the hoſpital of 
St. John's in Warwick.) 

7. King John granted to the corporation of Waterford cſſumam 
vocatam the murag? de ommbus rebus venalibus infra dictam civitatem 
empt tis ſeu venditis ade; Flene ot mtegre ficut burgenſes villa de Brijicl 
habebant, &c. And it was reſolv ed, that by thoſe words no cuſ- 
tom or ſubſidy is granted to them, for this reaſon, (among others,) 
that the reference to the vill of Briſtol is uncertain and void, be- 
caulc there is no ſuch vill or borough called Briſtol in this kingdom 
of Ireland; and the vill of Briſtol intended in the charter being 
in England, the averment that the burgelics of Briſtol had murage 
at the time of this grant cannot be tried here. Dav. Rep. 13. a. b. 
Mich. 5 Jac. B. R. in the caſe of cuſtoms. 


[87] 
See (I. b. (M. b) Grant of the King. Prerogatives, [or other 
* 7 hings.| What Things he may grant over. 
{ 
CI. 8 E. 4. Rot. Clauſo Memb. 6. Dorſo. Verdun habebat emnes 
libertates ad coronam & regiam dignitatem fertinentes excepta tamen _ | 
crecea, and thoſe by grant of the king, &C.] 
2. 12 E. 1 Rot. Chartar. Memb. 3. pro civibus London, vice- . 
1 cemitatus de Londin & Middleſex granted to them by H. 3. and I 
5 other liberties, u. fuciat vicecomiter, Sc.] 8 
| ] 4 [3. The king may appoint another to afſent to the election of an abbot t 
TH or 4 dip. 1 E. 1. Rot. Pat. Memb. 15, 16. 6 E. 1. Memb. 14. I 
13 F. 10. E. 1. Memb. 7 
| } [4. 10 E. 1. Rot. Pat. Memb. 2. . power given to one 79 afſent ts 
* the eleAimn of a future abbit, &c. ) vs 
| | O 
+ [5- 12 E. 1. Rot. Pat. Memb. 4. Peter conceſſa Edmunds Com. 
1 Cornub. admittend. Nemine & vice regis majorem Oxon, cum ipſum 
f ex parte communitatum ville predictæ f b; preſentart contigerit, Con- 
EF femil. ibidem, pro majore & vicecomitibus London.] 

. 6. Vide grant 75 the cuſtos regui of divers things. 1 E. 2. Rot. 10 
F Pat. Part 2. "Memb. 28.] 2 
The king C7. The king cannot grant the next lapſe of the church of D. 
cannot give _—_ ſhall happen, before it happens. Hob. R. 208.] A, 

a corody in 
a religious houſe, or preſent one ts the church of his patronage in reverſion, as is agreed in 39 H. 6. 48. pric 
For in thoſe: and other like caſes, the king has only a r or commendation of a perſon, hen Pr. 
the ccd vr church is void, S Rep. 55. b. bY: ch. 6 Jac. in the earl of Rutland's caſe, ove; 
8. If a 4% happens to the king, he cannot. * it over ; for it k 2 
is atruft in himſelf. Hob. R, 208 y D. 


1 6 | [o. The 8 


he 
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[9- The king cannot grant to another officinm pincerne, called 
the butler of London, and the butlerage and priſage of wine habend, 
for 2.4 years ; for it is not grantable over, it being but purveyance 
for wine for the king's houſe. M. 40, 41 El. B. R. Sir Tromas 
Vav15oR's cafe. Dub. 5. Quere.] 

(10. The king cannot grant over to another he ole making of S. P. Refol- 
gunpwder for to dig in the foil of ether men ; for it is purveyance to = 1 ig 
dig in another's ſoil, ſand} 1s a prerogative not grantable over. 4 es 
M. 10 Ja. B. Sir Rovewr JouxsoN's caſe; per Curiam.] petre. 

(11. Trin. 2 E. 3. B. R. Rot. The king granted to the abbot 
of Reading, inter alia, nec faciat mililes niſi in ſacra veſie Chriſti 106. 
in qua parvulss ſuſcipere medefte caveat, maturas autem ſeu diſcretos tam 
clericos quam laicos provide ſuſciptat, Qc. J 

(12. Rot. Parl. 25 E. 3. 2. Part N. 11. all the profits of finer, Prozac 
amercements of the labourers, ſellers of viftuals againſt. the flatute,. Core. Rec. 
granted to the commons for eaſc of the poor, in payment of tenths 3 
during this payment. ] A, 


confideration of the great dearth of corn, releaſeth the half of his proviſion appointed to he taken by the 
purveyors, But Neis is, trat the tines of labourers may be paid to the chiet taxes of this fiteenth, in 
ald of the poor. | 


C13. If A. leaſes land, reſcrving rent, and after is outlawed, 
and an inquiſition thercof found, and a ſeiſure of it made, and the 
king grants over the * benefit of the outlazury quam diu in manibus ſuis, \ Fol. 188. 
it ſhall continue, the patentee ſhall have the rent reſerved upon be: 
leaſe, which ſhall become due during the outlawry, ſo long as it 
continues in the hands of the king. Mich. 10 Car. B. R. between 
Cu1.PEPPER and CoveENEY. Per Curiam. Reſolved upon a ſpecial 
verdict. Intratur Tr. 7 Car. Rot. 835.) | [88] 

14. The king cannot grant to another the year, day, and uaſl Er. Preio- 
given him by the law; for he cannot transfer his mercy. Jenk. 307. oC L 

f 4. ci 
pl. 83. cites 3 E. 3. Fitzh. Corone, 310. 8 
5 S. P. By all 

the judges, Jenk. 79. pl. 55. cites 1 H. 5, Fitzh. Executors, 108.8. P. Jenk. 304. pl. 77. 
cites 3 E. 3. Corone Fitzh. 310. Stauf. 50. 


15. The king ſhall have all z7hes which are in places that are  P—_ 
ent of any pariſh, as in Inglewocd Foreſt, &c. and may grant them 8545 
over by his letters patents. Br. Patents, pl. 33. cites 22 Aff. 75. Br. Diſmes, 
Br. Scire Facias, pl. 154. cites S. C. 


S, C. Br. Prerogative, pl. 47. cites S. C. 


16. Note, That the king by charter by expreſs words may grant M. Patents, 
19 a commeonalty or cerporation, Ie make another commonalty or cor- & 


porutian. Br. Prerogative, pl. 53. cites 49 Aſſ. 8. 


17. The king may grant over @ choſe in action. Br. Choſe in Ar if he has 

A 8 . | an anmut 
Action, pl. I, CITES 3 H. 4. 8. our of * 
priory of D. he may grant the annuity over, and the grantee ſhall have writ of annnity. Ihid, - — 
Pr. i rerogative, pl. 11. Cites S. C. So where 4 man has raviſ2cd the king's xvard, he may grant 
over his action thercof. Br. Patents, pl. 55+ Cites 5 E. 4. $.—— He may grant over his action and his 
chote in action. Br. Choſe in Action, pl. 6. cites 2 H. 7. 8. The king may grart afizn after 
tat he has cauſe of action; a+ of debt, and things certain, but not of treſpaſs and things uncertain. 
U, I. b. pl. 7. — 8. b. Br. Choſe in Action, pl. 11. Cites 5 E. 4. 8, ——Þr. Patents, pl. 55. 
cites S. C. N 
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and there- 
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It was ſaid for law, that the king may grant a ce in action, which is perſora', as debt and damages, 
Sc. er a cbiſe mix!, as the ward or the body, but mt ache real, as action of land, &c. as rights, 
entries, actions, &c. which abbots may have, and that the king thall tare thote by the ſtatute of 
ciffolution of abbevs 31 H. N. thote choſes n action the king cannot grant. But fee if the e are not 
everds in this featute to put the king in iin, though tbe avoor wwas put to bis ation. Br. Patents, 
pl. 98. cites 32 H. 8. | 

The king may grant a choſe in action, but nor avithou? {prota xwirils, 3 Lev. 135. Mich. 35 Car. 2. 


— 


C. B. Travel v. Cartared.— S. 1. 12 Rep. 2. Ford v. Sheldon. 


r. Con- 18. If the king grants to a man to have a ferry, and to take of 
rem 2 Fils » Wy * 2 30 e . * g * 8 7 
6 > Rn 8 every one a haltpenny, &c. this is good; for it is quid pro quo, 

*Y: +l, 2 . y 

Br. Patents, pl. 12. cites 13 H. 4. 14. 

So of porrtag 19. And the king by his patent may grant to a man 40 take a 
ef Every ene 5 7 „ 71 H A TOY 17017 j © 17 bo bn ns & 7 his 21174 to hat , 7 9 th 14 7 

| dae of every wan for inciojing of “ » #9 have paſjage there, 
bo/frerny, Ibid, per Gaſcoign. 
to make the ak Z 
bridge; for they have guid pro que. Ibil.——— Ss of 727 for the ſame cauſe. Ibid.——— Br. Con- 
tempts, pl. 4. ches S. C. But the king by his letters patents cannot grant n, &c. to take 
ſuch ſum, &c. becauſe it is in charge of lit preple, which carncer be with-ur partiam ut. Ibid. 

: The king may grant *c 7 to 5 taken in fair or mart, but get to take for pagfug? it (ve righ way, Vite 
tt ercugb- teilt; for this cannot be taken but by prej-riþpticn. Br. Prerogative, pl. 1:2. (ites 50 E. 3.— 
He may grant tell, fair, martet, &c. but mot to baue affile of freſp forer, nor roll traverſe, nor toll. 
rbrrewgh ; for thoſe are by cuſtom, Which canner cwomprence It this day by grant; tor the king cannot 
make a law by his grant. Br. Patents, pl. 100. che, 27 . 

It is agreed, that the kieg cannot grant reite be taten in the Hgteray, which is free 5 but pontage 
ard murage may be granted, becauſe there is quid pro ge; but then the paym-nt thereof ſhall be ra 
longer made then the britze continues for the uſe, or the wall continues for the defence of the ſubject. 
Noy, 176. Datcy v. Alen. 


1 20. The king cannot grant Jie prerogative, Br. Patents, pl. 13. 
—_—— cies 14H. 4. 


cites S. C.— 
Ibid. pl. 60. cites 2 H. 7. 13. 8. P. Per Kebil.—— Though the king grants jura regalia, yet it 


Mall not exclude the king himſelf. Per Heath J. Mar. 165, Hil. 17 Car. Anon. 

Holt Ch. I. ais, be did not know any reaſon for 2 dif7crence between the arcient lands of the inberi- 
ramce of the crown, and wither Hates which the king has, which are of an bigber nature, and called the 
flower if the criaun, 35s watts, firays, &c. as in- Rep. the ABBOT oF STRATA MAACET IAS 
caſe; alio bardreds might be aliencd in tce, till tor ſeveral inconveniencies it was reitrained by the ſta ute 
of E. 3. and the king might erect a courty palatine, and ſcpatate it from the immediate government of 
the king, with a power to pardon treaſons, felonies, &c. tili the ſtatute of 27 H. 8. cap. 24. which 
re unites the libe:tics and privileges to the crown. Skin. 604, Mich. 7 W. 3. in Cain. Scacc. in the 


Banker's caſe. 


[ 89 ] | 

* The king 21. The king cannot diſperſe of his cræaun by teſlament, though it 
11 be under the great ſtal; nor of the * ports of the kingdom; ner of 
Whitney the the. jexvels of the crown ; nor of pexver to pardon + treaſon or felony 
cof:dy of within this kingdom; nor of power to make 7 judges, juſtices of the 


hog peace, er ſberiſ: nor of ſuch which conccrn government in a 


key of the high degree; of theſe the king can neither make a grant nor a 
kingdom, teſtament. He may grant the || dend which he has in jure coronæ, 
fan the by his letters patents, or by his «vill under the great ſeal, By all the 
grant was Judges. Jenk. 79. pl. 55. cites 1H. 5. Fitzh. Executors, 108. 
void, and {9 : : | 
adjudged ; and ſuch grants are expreſsly againſt 9 E. 3. 1. Codd. 274. Paſch. 12 Jac. in the cafe of 
clothworkers of Ipſwich. Koll. R. 5. in 3. C. 8. P. Jenk. 304. pl. 77. | 

1 A grant to pardon trraſons is void; but in Scotland and Ireland, ſuch grant to be executed in the 
name of the king is good. And fo to make knights there. The dance of place and ſudden eccaſſint, 
and the king's abience make the difference. By all the Judges of England. Jerk. 171. pl. {6. cites 

H. 7. 16. 
. 1 * king cannot grant te a wan t9 make cn efficer of record to ſerve the dirt court, nor te make 4 
juſtice; qu e; for cities ann burghes have ſuch liberty. Br. Patents, pi. a5. cites 2 H. 7. 6. 

The king cannot grant a power to any to make juſtices of oyer and terminer; but he ought to con- 
Bitute tuck juſtices himſelf; for it is a bigh prerogative. Jenk. 171, pl. 30. cites 1 U. 7. 16. 


Grant 
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Grant of the king made te the abbr of St. Alban's ts make juſtices is not good ; for it is a thing ar- 
nexed to the crown, and cannot be ſevercd, as grant te make denizens, or ts garde fein is not good; 
contrary of ftewward in lect, or 1:ftice, where conuſance of plea is; for th. le ate the ttewards or jutt.ccs 
ot the king; but the grant above to the abbot, to make juſticiarios ius | 15 not good], and fuch cans 
not 2//owo clergy tz a felen, nor the ordinary is not bound to obey him. Br. Patents, pl. 111. Cites 
20 H. 7. 6. 3. Fineux Juſtice. 

Ihe king has power to alien or charge the eſtate, which he has in jure coronæ; per Holt Ch. J. 
Mich. 7 W. 3. Skin. 602, 603. in the Banker's caſe. 


22. If the king grants to me a fair and toll in B. this is a 
good grant; per Hunt. Br. Patents, pl. 16. cites 19 H. 6. 62. 
23. Præcipe in capite, the king cannot grant t deviſe land teſ= The king a 
7 . . „„ cannot gan 
tament; nor that the youngeſt ſon ſhall inherit ; nor that land full tt 
be ancient demeſne, or the like, and yet preicription and cuitom hall be de- 
lies of them. Br. Patents, pl. 25. cites 37 H. 6. 27. vine a 
#. | 2 9 / agu L- 
liſh, gavelkind, nor the like; for thoſe are by cuſtom, which cannot commence at this day by grant; 
for the King cannot make a law by his grant. Br. Patents, pl. 100. cites 37 H. 8. S. Y. Br. 
Prerogative, pl. 5 3. cites 49 Atl. 8. Br. Patents, pl. 41. cites S. C. 


24. The king might aſſign part of the tenths granted to him by hy 
the clergy to certain of his creditors, and by this the clergy became KY = 


debtors to them, and the collectors charged, and the king ouſted $. C.—— 
of it. Br. Grants, pl. 111. cites 1 H. 7. 8. Br. Charte:s 


(de P. u don, 
pl. 37. Cites S. C. — Br. Quinzime, pl. 7. Cites 5. C. 


25. The king may grant over his rent, and his condition 10 ww 2 
PEST 5 4 - . . ” a u ey n. 
re-enter for non-payment, Br. Choſe in Action, pl. 6. cites J. Br. Pa- 


2 I. To 8. tents, pl. 46. 
cices 2 H. 


7. 7. . ter Weſton, J. Pl. C. 243. in the caſe of Wyllion v. Lord Barkley, 


26. The king may be founder, and have no coredy ; as where the Aud, ha 

. . . . * oY Ic 
king granis at the commencement, that neither he nor his heirs all 4 1 55 . 
have the corady, and he may releaſe it after; for the name of foun- ure vo bis 
der remains. Br. Patents, pl. 57. cites 8 H. 7. 12. tenanf, Ex» 
- cept fealty, 
tor there tenure remains. Ibid. Vat he carnot releaſe all the tenure; for all land thall be held 


meCiately or immediately. Ibid, 


27. The qucen has right to certain land by the at/ainder of 
J. S. who was a diſciſce. In this cafe, if ſuch a naked right may be 
granted at all, it ought to be granted with ſpecial recital by ex- 
preſs and ſpecial words, per Cur. 3 Rep. 4. b. Trin. 35 Eliz. in 
the Marquis of Wincheſter's caſe. Cites 8 Eliz. Cormer's 
caſe, alias Cromer's caſe. 

28. A. obtained a licence from the king 1 go beyond ſea for a [ 90 J 
certain time, and after the time expired, A. is commanded under 
the privy ſeal, upon his allegiance, to return to England, and des 
nat obey. It was reſolved by all the judges of England, that if 
A. in this caſe has a manor where there are copyholds, the king 
may grant the copyholds. Jenk. 246. pl. 35. cites 23 Eliz. 

3 

29. King H. 6. granted to the corporation of dyers within Lon- 
don, power to ſcarch, &c. and if they found any cloth died with 
le; uod, that the cloth /rould be forfeit ; and it was adjudged that 

| H 4 t:.1$ 
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this charter concerning the forfeiture was againſt the law of the 
land, and 9 H. 3. 29. For % forfeiture can grow by letters patents. 
2 inſt. 47. | 
30. It v as refolved, that the king may grant E 16 
marked, and their eignete, as in Rot. Par. An. 32 .. 
Num. 20. the king branted to C. W. all wild cignets 1 
etween Ox and London ſor feven years. And in eodem 
Rot. An. 16 R. 2. Part. 1. Num. 39. ſuch a grant of wild cig- 
nets in the county of Cambridge to B. Bereford Knight. And 
in codem Rot. An. 1 11. 4 4. Part. 6. Num. 14. a grant Wis made 
to ſohn Fenn, to ſurvoy and keep all wild cignets unmarked, 
gued de proficuo reſpondeat ad Sceaccarium, by which it appears, that 
the king may grant wild ſwans unmarked. 7 Rep. 18. a. Trin. 
34 Eliz. in the caſe of Swans. 


31. If penaliies are given by ads of parliament for relief of ihe 


poor, the king cannot diſpoſe of them otherwiſe. Jenk. 307. 
pl. 83. 3 Hill. 2 Jac. 7 Co. 36. b. 
32. King cannot grant reverjionem gficiis for he has no rever- 
ſion, but inheritance grantable i in reverſion. 8 Rep. 57. a. Mich. 
6 Jac. in the Earl of Rutland's caſe. 
33. The! king may grant a ret out of a fair, or a thing ict manura= 
Ble, as cut of a bailiv: * tithes, &c. Jenk. 14. pl. 24. 
34. The king by his grant cannot exclude himſelf from prgſecu— 
ting any plea of i the cr:wn ; for it concerns the public government, 
and cannot be teparated from his perſon, Jenk. 190. pl. 93- 
S,C.Freem 35. King Ch. 2. being indebted to divers perſons in 416, oool. 
yn 85. 2d. for the payment ofthe intereſt of that tum, grants for him, 
chequer, his heirs and ſucceſſors, 25,0001. per ann. to be paid cut of bis re- 
_ 3 venue of the hereditary ci And though it was objected, that 
agreed by this revenue was given by act of parliament, and that it arites out 
Atkins, of the purſe of the pcop!e, and that they are not alienable, be- 
Spent cauſe they come in th» place of an in heritance, which the king 
* Leek could not have aliencd as teures in capite, purveyance, &c. yet 
mere con- adjudged that the grant was good. Skin. 601, &c. Mich. 
wi _ 7 W. 3. in Cam. Scacc. The Banker's caſe. 
was good to charge the fucceTor, It was aimintted, that the king may grant an arnui'y, or charge his 


revenur, and cited many bours to that purpite but it muſs b, jaid Fulle e ant to be received, oz 
elle it is not good; for be carrot (Harge bis proj 1; and that it is god, notv ithita wing it is out of 
an incorporeat inheritance. And though it was objectes that this is but an avtiority, aid void by 
the k 22 s death, decaule revocabic; yet they Ee, it an intforeft : and a licence cou PCA Ita aa inte ct 


Is 3:icvoCoblcs Upon the petition of 17oinber, Willamſon, Smith, and Stone. 


35. Whether the king may grant the inheritance of n vijſitatian 
may be a queſtion; for it may be faid to be privy to his p- ron ; 
but without doubt hi may grant, to whom he pl-afes, to be 
viſitor for a time. Per Holt Ch. J. 12 Mod. 233. Mich. 10 W. 3. 
Anon. | 

37- An appeal lies to the king in council from a decree made 
in the Iſle of Man by the Lord Derby, though the grant was made 
of the Iſle of Man without any reſer mation of the ſubjett's right of appeal 
to the crown; per Id. C % J. Parker; for that © therwiſe there 
would be a iauure of juſlice; and the lords of the council pro— 

cceded 
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cceded in the appeal, and determined in favour of the appellant, 


and the Lord Derby ſubmitted and conſented to the examination. 


Wms. Rep. 329. Mich. 1716. Chriſtian v. Corcen. 


(M. b. 2) 
may grant. 
Statutes. 


Grants of the King. What Things he 
Liſbenſutiuus, or Forfeuures on Penal 


I. III. king cannot grant to any one a power to diſpenſe with 
ay penal ftatute, Juſtice and mercy are inſeparably annex- 

ed to the crown, and cannot be transferred; by all the Judges of 

England. Jenk. 307. pl. 83. cites Hill. 2 Jac. 7 Co. 36. b, &c. the 

caſe of Diſpenſations. 

155. Mich. 10 Jac. in caſe of Colt and Glover v. the Biſhop of Coventry. 
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Sce (M. b) 


8. P. Hob. 
183. Hill. 
14 Jac. in 
caſe of Da- 
viion v. 

Ba: ber. 
S. P. Hob. 


The king cannot 


grant to any ſubject power to diſpenſe with as many otfende.s as he pleaſes; by all the judges of Eng- 


land. Mo. 764. Mich. 3 Jac. Richards's caie. 


2. Queen Eliz. under the great ſeal, granted the penalty and 
benefit of a penal ſtatute, with power to diſpenſe with the ſaid 
ſtatute, and to make warrant to the Ld. Chancellor, or Keeper, 
to make 2s many diſpenſations and to whom he pleaſe. Upon 
a reference of this grant, it was reſolved by all the juſtices of 
England, that the faid grant was utterly againſt law; and alſo, 
that when a ſtatute is made by parliament pro bang publics, the 
king cannot give the penalty, benefit, and diſpenſation of ſuch 
act to any ſubject, nor empower any ſubject ro diſpenſe with it, 
or make warrant to the great ſeal to grant licences in ſuch a 
caſe; for in ſuch caſe the king, who is the fountain of juſtice 
and mercy, is truſted with it pro bono publico, and this confidence 
is inſeparably annexed to the perſon of the king in ſo high a point 
of lovercignty, that he cannot transfer it to the diſpoſition or 
power of any private perſon, or to any private uſe; for it was 
committed to the king by all his ſubjects for the public good. 
And it he may grant the penalty of one act, he may do ſo in 
initnitum; nor was ſuch grant known to have boon made before z 


though true it is, that the king, upon reaſons moving him thereto, | 


in reſpe ct of timg, place, or perſon, &c. may make a "non-obſtante, 
and diſpenſe with any particular perſon that he ſhall not incur 
the penalty of a ſtatute, and with this the books agree. 7 Rep. 36. 
Hill. 2 Jac. the cafe of Penal Statutes. 

The king cannot grant over the penalties of penal ſfatutes ; 
per all the juſlices of England. Mo. 764. Mich. 3 Jac. Rich- 
ard's cate, 

4. 21 Fac. 1. 3. J. 1. It is enacted, that all commiſſioms, grants, 
licences, char ters, = letters patents, heretsf, re granted or made to 
any pern or perfons, bodies politic or corporate, of any power, 
liberty, or faculty, to diſpenſ? with any others, * or to give licemce or 


toleraticn to do, iiſe, or exerci iſe any thing againſ? the tentere or purport 
of any lanv or ſlulute, or to give or make any wwarrant for any ſuch diſ= 
fer ation, licence, or toleration, ta be had, or made, or to ageee, or come 


pound 


It appears 
by the pre- 
amble of 
this act, 

that all 
grants of 
the benefit 
of any penal 
law, or ot 
bone tt 
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diſpenſe 
w:th the 
law, or to 
compound 
for the tor- 
teiture, are 
Contrary to 
the ancient 
fandamen- 
tal laws ct 
this realm. 
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pourd with any others for any penalty or forfeitures limited by any gate, 
or of any grant or promiſe of the benefit, profit, or commodity of any 

forfeiture, penalty, or ſum of money, that is or ſhall be due by any 
fratute before judgment thereupon had, and all proclamations, inhibitions, 
reftraints, warrants of aſſiflance, and all other matters and things 
whatſoever any way tending to the inſtituting, erefing, flrengthening, 
furthering, or couitenancing of the ſame, or any of them, are altogether 

entrary ts the laws of this realm, in no wiſe to be put in execution. 


It was one of the articles whereupon the Spencers in the reign of E. 2. weie ſentenced, that they 


procured the King to make many d. 
king had granted by patiiament oy 200d advice. 

don, and the Lond LaTinEz were teveraliy ſen 
diipenſations to tranſport wools, dc. 


entatiops, and fo by their ill counſel defeating that which the 
In 5c E. z. Riciarod Lioxs, a merchant of Lon- 
enced in parliament for procuring of licences and 
3 Inſt. 186, cad. $6. 


+ Ide great inconvenience hereof appeared in the proceedings of Expsox AND Dp in the 


reign of H. 


7. Who had the ofhce of matters of the furteitures, and by colour of their commiſſion and 
om̃ce did moſt intolerab y and unlawfully oppreſs, burden, and depauperate the tubjets. - 


Ihe like 


oppreſſion was uſed by certain commiſhoners for compoſitions to be made for offences committca 
againſt penal ſtatutes in the reign of Queen Mary. 3 Init. 187. Cap. 88. 
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By this pro- 


viſo the 
judges be- 
fore whom 


And fhall be for ever hereafter examined, heard, tried, and de- 
termined by and ucccrding ts the cammon laws of this realm, and 
nat ctherwiſe, &c. 

Provided alſo, that this ad ſhall not extend to any warrant or privy 
eal made er directed, or to be made er directed by his majeſty, his heirs 


or ſucce rt, to the juſtices of the court of King's Bench, Common Pleas, 


the cauſede- Barons of the Exchequer, c. and other juſtices for the time being, 
. cC 


pends, and 
that have 


power to hear and determine the 1. 


having power ts rar and determine, Sc. to compound, Wc. | 


nn, Who are preſumed to be indifferent between the king and the 


ſubject, may by warrant or privy ſeal, &., compound, &c. for the king anly, after plea pleaded by the 


detendant. 


Br. Con- 
tempts, pl. 
4. cites 11 
H. 4. 86. 
S. C.— r. 
Patents, pl. 


12. citesS. C. 


5. 1 W. M. feſſ. 2. c. 2. ſ. 1. Grants and promiſes made of 
fines and for feitures before any conviction or judgment againſt the per- 
fons upon whim the ſame were to be levied, are utterly and direfly 
contrary ta the known laws and ftatutes and freedom of this realm. 


(M. b. 3) Grant. What the King may grant, 
Things not in Etc. 


5 1 king granted the office of meaſurer of cloths in London te 
J. H. and writ awarded te the ſheriff to put him in poſſeſſion, 
and the mayor returned that there is ns ſuch office; the king cannot 
make ſuch office in charge of his people by his grant without parliament, 
and the return awarded good. Br. Retorn de Briefs, pl. 40. cites 
. | 
2. It was agreed, that the king may grant fines and amerce- 
ments ariſing in his ordinary courts whereof he is inheritable ; 
quod nota z and yet they are not in eſſe at the time, &c. Br. 
Patents, pl. 16. cites 19 H. 6. 62. 

3. If the king grants to his tenant t his heir may enter without 
ſuing hwery, this is good, and yet it is not in the king at the time, 
&c. Per Yelverton, quod Markham conccilit. Br. Patents, 
pl. 16. cites 19 H. 6. 62, | | 

4. If 
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4. If the king grants to me, that if [alien the manzr of B. which 
Held of him, that it fhall be diſcharged of the fine, by this I ſhall be 
| diſcharged when I alien. Per Hody. Br. Patents, pl. 16. cites 
19 II. 6. 62. by: 

5. The queen ſciſed of a rectory appropriate granted advocationem 
eccleſie, fc. Manwood Ch. Baron held, that the advowſon did not 
paſs, but remained appropriate as before, and that by the appropri- 
ation the advowſon was gone, and not in eſſe, and conſequently 
cannot be granted; and this grant is not helped by the ſtatute 
4 & 5 Aar. of confirmation of the king's grants; for that helps 
enly miſrecitals, imiſnamag, or miſtaking, Ec. but here is no ſuch 
thing in rerum natura as is pretended to paſs by this grant. 
2 Leon. 80. pl. 196. Trin. 26 Eliz. in the Exchequer. The 
Queen v. Lord Lumley. 

6. In an information in the Exchequer, by Engliſh bill, for 
derelift lands, the caſe was, king James granted certain marſh- 
lands bordering on the ſea to T. S. and ex uberiori gratia, he grant- 
ed all the foil, ground, land, ſand, and marſh land contigue adjacen' 
præmiſſis, which are n5w overflowed and covered with ſca-water, 
& que of aliqurd tempus * in pofterum recuperat” forent per reliftionem 
maris, &c. Neu obſlante non nominandso valorem, quantitatem vel 
qualitatem ; after this grant, 100 acres more became derelict and 
adjoining to the faid marſh-lands; and the queſtion was, who 
ſhould have thoſe lands, the king or the patentee? It was in- 
ſiſted, that the king ſhould have them, becauſe thoſe lands were 
derelict fince the grant, and therefore ſhould not paſs by it ; for 
the king cannot grant that which he had not; and that lands 
which he had by his prerogative will not paſs by thoſe general 
words in the grant ; but it was anſwered, that the king may grant 
what is not actually in him at the time, and that here is as much 
certainty as the thing will admit; for it could not appear how 
many acres there would be; but admitting it to be incertain, it is 
made good by the non obſtante, which helps all defaults for want 
of information in the king; but it was held per Cur. (with the 
advice of the two Ch. Juttices) that the grant was void as to the 
100 acres, and that nothing paſſed by thoſe general words. 
2 Lev. 171. Trin. 28 Car. 2, in Scacc. Attorney General v. Sir 


Edward Farmen. 


(M. b. 4) What the King may grant during 


Nonage. 


1. 7 Ed.G6.3. Onfirms the hing's letters patents netwithfland- 


ing his nonage, or any ſtatute heretofore made 
for the reſervation of tenures, rents, or tenths. 

2. Leaſes made by the king of /ands of the dutchy of Lancaſter, 
are not voidable by the nonage of the king, in as much as they 
paſs from his perſon as king, and not as duke; for per nomen regis 
nomen ducis demergitur; by all the Juſtices oi both Benches. 
D. 209. b. pl. 22. Mich. 3 & 4 Eliz. Anon. 


Raym, 247. 
S. C.—2 
Mod. 106. 
Attorney 
General and 
Sir Edward 
Turner 
ſeems to be 
8. C.. 
But neither 
of them 
mentions 
any opinion 
of the Court. 


LL ny 


S. P. whe- 
ther the 
lands lie 
out of the 
dutchy of 
Lancaſter or 
within ; and 


the law is all one where the leaſe is made of the land of the duchy, which is not in leaſe, to commence 
immediate, 
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immediately, and where it is of a leaſe of land of the dutchy to commence after another leaſe before 
made, the one nor the other is not avoitav'e by the non- age of the king; per all the Juſtices, SErjcaints, 
aud Counſel {except Rutwe!!), Ii. C. 221. b. 4 Elize tle caſe of the Duicl. y of Lai-caiter, 
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S. C. cited 
2 Lucw. 
1237. in 
cafe FAſttill 
v. Clark. 


(M. b. 5) Na Things the King may grant, 201 
zwith/landing a former Grant ; and in what Caſes 


ſuch a ſecond Grant ſhall be a Repeal of the firſt 
Grant, 


. TH king granted to W. T. a ward, ſo ny as it ſhall happen 
to be in our hands from heir to * &c. Afterwards the 

heir came to. full age, and died before livery ſued, or homage done; 
and after the king granted the ward of this FR to H. And the 
— of the Court was, that the ſecond grant is good, by reaſon 
that the firlt did not die in ward, becauſe he was of full age 
notwithſtanding that he did not * his livery, nor do homage; - 
and therefore theſe words (from heir to heir) are determined. 
__ Patents, pl. 68. cites 14 E. 4. 

The king was founder of an abbey, and THe a carady to 
a man wh 4was thereof poſſeſſed ; and after the king granted the 4 me 
corody to the abbot and his ſucceſſors, and that they ſhall be quit of him 
and his heirs : and ſome ſaid, that the grant was not good, be- 
cauſe the king had no corody at the time of the grant, as of an 
office; for the grantee is thereof poſſeſſed, and the king has no re- 
65" Hh in it; for the king himſelf cannot have the corody, nor be 
officer; and alſo corody i is incident to the king as founder, and 
he cannot releaſe it any more than a tenure ; and the Juſtices 
e contra. But in the caſe of the corody, the hrit grant was re- 
cited; and therefore the king is not deccived, and conſequently 
good; and this ſhall enure by way of extinguifhment, Br. Patents, 
ol. 57. cites 8 H. 7 7. 12. 


(XI. b. 6) Leaſes and Grants of the King, as to the 
Dutchy of Lancaſter, Cornwall, Sc. 


AND & the dutchy of Lancafter ſhall paſs from the king by 

letters patents zuly, if it lies in the county palatine; but if 

it lies aut, then livery of and je en ought ts be made of them; for he 

has them as duke, and not as king. Br. Prerogative, pl. 72. cites 
21 E. 4. 60. 

2. Grant of the reverſion of dutchy lands without attornment, 
under the dutchy ical, is a grant by record, and pailes the rever 
ſion as a fine, i. e. to diveſt the eflate without attzrument ; but not 
to make provity ts have action of wwajt, according to Co. 4 Init. 209, 
But if the king will m ik e feoff mt: nt of it, livery ought to be, as in cate 
of a ſubject ; for the king may do this by attorney. 1 Lev. 28. 
Paſch. 13 Car. 2. E. R. Carpenter v. Marſhall. 

5 6W. & 11. 18. Enacts, that grants made by king 


3.5 & 
HH any parce! of- the dit: hy 2 of Gor vll ſhall be good, 


(Carls: 23 GC 
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Provided that ſuch grants be for 31 years, or deteriminable upon 
three lives, and nt diſpuniſhable of waſt 3 and that the uſual rent be 
reſerved, and if no uſual, then a reaſonable rent, nt being under the 
20th part of the clear yearly value. 

And that covenants, Oc. ſhall bind reverſroners. 

Saving 10 all perſons their rights, except the king and his heirs, and 
the duke of Cornwall and his heirs, Fc, 

And that tenants compounding for the increaſed rent, the old rent, 
er other rent ſo compounded for, only to land. 

And that the tees, &c. for grants of ſmall value ſhall nit exceed 
ſuch a certain ſum, and impaſes a penalty han efficers offending. 

4. 12 & 13 V. 3. 13. Enacts, that all leaſes, Sc. made by 
King Ch. 2. King Ja. 2. or King William and Queen Mary, Oc. 
of any offices, lands, Fc. in the dutchy of Cornwall, ſhall be good in 
lawv, Wc. 

Provided that the leaſes be nat for more than three lives, er thirty- 
one years. 

And that covenants, &c. in ſuch leaſe or grant, Sc. ſhall be gend 
and effeftual in law, according to the words, 

Saving 1 all perſons, Wc. their right, except the king and his heirs, 
and the duke of Cornwall and his heirs. | 

And that tenants compounding for taking off any increaſed rent, Sc. 
on payment of compoſition money, ſuch increaſed rent to ceaſe, c. 

And that the king may mate any further grant of grounds, &c. 
being part of his manor of Greenwich, to the uſe if Greenwich H 
pital. 2 

5. 6 Anne, 25. Enacts, that all /zoſes made of lands, c. parcel 
of the dutchy of Cornwall, by copy of court roll, er within 7 years 
next enſuing, according to cuſtom of manzrs of the faid dutchy, ſball be 

god in law, | 

Provided that ub leaſe be fer more than 3 lives, or 31 years. 
And that all covenants, &c. in leaſes, Oc. fhail be goad according 
t; the words. 

Saving 4% all perſons, We. their right, except the queen and her heirs, 
and the duke of Cornwall and his heirs. | 

And en payment of compgſition money for taking off increaſed rent, [gg J 
fuch increaſed rent jaall ceaſe. | 


(M. b. 7) What the King may grant without 


Record or Inrolment. 


1 A TOthing ſhall paſs from the king but by matter of record; per The king 
the jultices of C. B. Br. Prerogative, pl. 70. cites ford 
I4 L. 4. 2. things wwith- 
2 : | ; cut Writing 
and yet if it comes in ure in the Ito, it is good for nothing ; per Brian clearly. Br. Prerogative, 
Pl. 61. cites 4 H. 7. 6. But Shelley J. wss prec:fe in the time of H. 8. that it is a good gift of 
chattels mwealle without writing, as of a horſe, &, Ibid. ———$. P. Br. Prerogative, pl. 70. 
cites 35 H. 8. 


2. If 
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2. If the king grants the reverſion of his tenant for life by patent, 
us is good without attornment, by reaſon that the letters patents 

the king are matter 7 record. Br. Prerog gative, pl. 95. 
| cites 34 H. 6. 7, 8. 

This was a 3. 48 5 V. 9 M. 22. Na corporations, lords of manors, or 
ha ls ethers 3 grants by charter or other good conveyances, who have 
made perpe- enrolled and had the ſame allowed by the court of King's Bench, 
_ by 7 & ne be compelled to plead the fame to any inquilition, returned by 
wy Fs ST” ? coroner. And if any corporations, lords of manors, or others, have 
er all have ſuch grants ; from the crawn for felons goods, deodands, 
or ether forfeitures, they ſball not be compelled to inrol their awhele 
charters or grants, but ſuch part thereof as may expreſs the grants 
of ſuch felons goods, deodands, and ferfeitures, and no more ; 
fer doing whereof the clerk of the crown ſhall receiv? 205. for his fee, 
and no mire; and from and after ſuch inr:/ment, they ſhall not be 
.compelled ts plead the ſame to any inquiſition. 

4. 10 12 ne, 18. Reciting, that /e eral grants have been made 
by the crows. under the great ſeal, Exchequer ſeal, aud under the ſeals 
of the dutchy of Lancalter, ef lands in England and Wales, to tale 
effect in pope on, cr by way of future interef tor one, two, or three 
hves, or for fome certain term of years, not exceeding 50 years, r for 
ſome cther eſtate and term, not to exceed 3 lives, or 50 years, from the 
date of / ich grant or leaſe, with covenants importing that the fame 
ſhall be inrolled before the auditor of each county within a time 
limited, which have not yet been inralled, ſo that the fad leaſes are void 
or vcidable. Enacts, that all perſons, having before the 3d of March 
1711, omitted to inrol ſuch leaſes, ſhall before the 3d F March 1712, 
bring them ts the proper auditor to be inrlled ; and that in ſuch caſe the 
teaſe ſo inrelled within that time ſhall, upon the inrilment theresf, and 
payment of all rent arrear, be adjudged to pave its being, as if no fore 
feiture for wvant of inrolment culy had been incurred. 


Provided that this act ſhall nat continue any leaſe which has been ad- 
judged in any court ts be forfeited. 


(M. b. 8) Where Grantee of the King Hall have 
like Preregative as the King ſhould have. 


. I. THE grantee of the king of a ward, or of his land, of whom 

S, C. another holds by ſervice of chivalry, with fees and r ; 
ſhall have prerogative ; ſo that if anther ward falls, who holds of 
the firſt ward, he ſhall have the laſt ward by the prerogative, /hough 

L 96 ] he bolds cf anther by priority, who does not hold of the firſt ward, 
by reaſon that the king remains guardian; and livery ſhall be 1 aed 
out of his hands, notwithſtanding this grant made to the other; 
quod nota; that he ſhall have prerogative. And there the 
grantee of the king's grantee ſhall have the prerogative, as it ſeems ; 
for all is one reaſon, Br. Prerogative, pl. 17. cites 
12 H. 4- 18. 23. 

os 3 2. It was ſaid by Hill J. that the king has prerogative, that he 

Cc. ſhall have the ward of the body of his tenant, though he holds of = 


So 2d 
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by poſteriority; and yet he cannot grant it to another by grant of the 
ſeigniory to a ſubject : for he ſhall not have the prerogative, Br. 
Prerogative, pl. 18. cites 14 H. 4. 9. 

3. It was held, that if the king has a rent-charge in my land, he 
may diſtrain for it in all my land by his prerogative z but his 
grantee ſhall not do ſo. Br. Prerogative, pl. 68, cites 
13 E. 4.5 & 6. | 


ice, but his grantee ſhall not do ſo; and ſo ſee that in ſuch caſes the king's patentee ſhall not enjoy 


the prerogative of the King, becauſe he 13a fubject, Ibid. 


4. If the king purchaſes a ſcigniory, of which land was held by poſie- 
riority, the king ſhall be in a better condition than the ſubject from 
whom he claims, and fall have the priority. And fo ſhall his 
grantee alſo in ſuch caſe. 5 Rep. 56. b. Mich. 30 & 31 Eliz. 
C. B. in Knight's caſe, cites 24 E. 3. 65. Fitz. tit. Gard. 27. 47. 

5. If the king licenſes A. to go beyond ſea for a certain time, 
and after this time is expired A, is commanded under the privy 
ſeal, upon his allegiance, to return to England, and does 
not obey, his goods, chattels, and /ands, ſhall be /zi/ed into the 
hands of the king fer this contempt. And it was reſolved by 
all the Judges of England, that if A. in this caſe, has a 
manor where there are copyholds and timber fit to be felled each 
ſeaſon, and the king grants it quam diu in manibus noſtris fore 
contigerit, it is good; and ſuch patentee may keep courts in his own 


name, and grant copies, and fell ſcaſonable timber, Jenk. 246. pl. 35. 


(M. b. 9) Grantee of the King. In who/e Name 
he may /ue ; and how. 


1. E granted annuity, which he had, over, and the grantee 
brought an action in his own name. D. 1. b. pl. 7. 
Marg. cites 3 H. 4. 8. 2. 

2. If the king's grantee of a ward be ouſied of the land, or if the 
rents are levied by a ſtranger by tort, the grantee ſhall not have 
treſpaſs in contemptu regis, but ſhall have a writ of ejectione cuſtodiæ. 
Br. Ejectione, &c. pl. 9g. cites 11 H. 4. 64, 65. 

3. Where the grant is F all iſſues, fines, amerciaments, fc. and that 
the patentee may levy them by himſelf or by his ſervants ; there the 
party may collect, and levy it, and the ſheriff of that which is 
warranted by the * grant, ſhall have allowance of it; but where 
the grant is of fines and amerciaments as above, without the 
words, (to levy them by himfelf or his fervants,) there the ſheriff 
faall levy them, and the patentee ſhall ſue to the Court for them by 
petition ; for they lie in allowance by the juſtices, quod fuit con- 
ceſſun; quod nota, Br, Patents, pl. 4. cites 9 H. 6. 27. 

4. The king has a bond by outlawry of an obligee, who grants 
this over, and alſo that the grantee may ſue in his own name; 
and ſo he did, and adjudged good. D. 1. b. pl. 7. Marg. 
cites 19 H. 6. 47. 2. 

| = | 5. A. 


96 


And the 
king may 
diſtrain in 
all the lands 
of his tenant 


for his ſer- 


D. 375 b. 
pl. 21.—0. 
176. b. pl. 
30. Marg. 
cites it hed, 
that the 1.8 
king had un- 
ly veſturam 19 
terræ, and 
could not 
grant copy- 
holds. Lady 
Baſſetꝰ's caſe. 


* All the 
editions ve 
(grautec). 


97 Prerogative of the Hing. 


Br. Confci- &, A. was cntlatved for treaſon. The king made a grant 15 
8 B. ⁊ 0 brought a bill in Chancery for certain goods of ſuch a value 
| Br. Choſein again/? C. who had A.'s goods in his poſſeſſion. It was objected, 
Actionppl.s. that their remedy was at law by'detinue; but it was antwered 
88 that no action lay at common law till ſeiture, or finding by matter 
ferfaired by of record ; but however, that the king had election to proceed at 
outewry ©. common law, or in equity; and the Court held, that ſubpœna lay, 
— and ordered C. to make an inventory againft the next day, or that he 
property is ſhould be ſent to the Fleet. 39 II. 6. 26. b. Walſwyn v. 
in te King Smith. 
| 3 king may grant them over immediately, and the grantee may have an action in his own 


name. Br. Forteituces de Tees, pl. 20. Cites S. C. 


® Grantee 6. If bend be forfeited to the king by reaſon of cut/azery, and 
—_ me the king gives this to a ſtranger, yet the action ought to be 
name. The ſued in the name of the king, and not in the name of the grantee 
defendant hut if the king * grant recgnizance to another, he thall ſue this in 


NE ho his own name, and not in the name of the king. D. 1. pl. 7. 
. * by 


but he'd no Paſch. 4 II. 8. The ſame difference taken by Reed J. 
wad, nd Kelw. 169. in the Prior of Sheen's caſe. 
4 not- : 


withſtanding the grant the king may ſue, in his own name, and ſo may the patentee ; but by Manwood 
Ch. J. after aſhgnment of a bond, perhaps the king cannot ſue in his own name, becauſe it was nos 
originally made to him. Savil. 2. Lee ve Brierton. 


Sar. 2. 7. E. was attainted f treaſon, and having certain obligatiaus which 
_ * became forfeited, the king granted them to B. g wife, wwithout any 
the name of av2rds enabling her to fue for them in her wn name. She brought 
Lee v. information upon them in her own name. It was adjudged (as 
— reporter fays he heard) that the action was well brought, for 

the king ouly can grant choſes in action; and, by the ſame reaſon 

that hc has granted the obligations, which are the ſubſtance-and 


the original of the actions, the law implies that the grantee fall. 


uſe the means to come at the thing granted, &c. D. 30. b. 

pl. 208. Hill. 29 1. 8. Breverton's cate. 
Nota, In 2. A /cire facias iiſutcd out in the queen's name to ſhew cauſe 
tut there why execution” of a debt which is come to the queen by attainder 
has in che Of J. O. ſhould not be had. The defendant pleaded, that the queen 
patent that had granted over this debt by the name of a debt which came to 
* her by the attainder of J. 5. and all actions and demands, Kc. 
queen's Upon which the plaintiſf demurred; and the queſtion was, if 
name; but the plaintiff might fue in the queen's name without ſpecial words *? And 
_ i, two prececcnts were cited, that he may. P. 36 Eliz. Rot. 191. 
te in Scacc. where Green, to whom a debt was due, was attainted, 
Court held and the queen granted over this debt, and all actions and demands, 
0 Sa and a ſcire facias was ſued for him in the name of the queen. 
rieaded, the And another in the 32 Eliz. Rot. 219. Mabb, of London, was 
ſuit might indebted by band, and the debt came to the queen by the attainder, 
ere and ſhe granted it to B. and all actions and demands; and a ſcire 
3 for facias was iſſued in the queen's name; and the principal cafe was 


ſhe had li- adjourned 3 but the patentee had expreſs words to ſue in the 
berty to queen's 
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queen's name, though it was not pleaded, Ow. 113. Paſch. grant to ſue 
in her name. 


36 Eliz. Allen's caſe. Cro.E. 325. 


S. C. So where the grant was ts ſue in the name of the queen and ber ſuccgſſers, it is a good warrant; 
and in a ſucceeding king's time, all procels ſhall ve made in the King's name, as if no grant had been 


made thereof. Cro. J. 22. Mich. 3 Jac. in Scace. The King v. Wendman, 


9. A. recovers damages in actian ſur caſe, and afterwards is out- Sa, 133. 
lawed.— The king grants them over. —The grantee may levy this 12 p. 
debt by action in his own name, or by extent in the king's name, 
though he has no words in his grant to ſue it in the king's name, 
as is uſual in ſuch caſes, But an ent over of this debt, by 
the grantee to another, is merely void. Cro. J. 179. Trin. 5 Jac. 

King v. 'Twyne. | 

10. A ſcire facias is 2 writ of right, where the patent is prejudicial © 98 J 
to a ſubjeft ; and the crown ought to ſuffer the ſubject to uſe their 
name. Arg. by Northey, Attorn2y-veneral, (cites D. 197, 198. 

11 Rep. 74. 8 Rep. Prince's caſe. Fitzh. tit. Brief, 65 1. 
2 Vent. 344. Sir Oliver Butler's caſe. 3 Lev. 120. 
10 Mod. 260. in the caſe of the 2 v. Aircs.—Adjudged Hill. 
3 Geo, 1. 10 Mod. 354. B. R. The caſe of the Queen v. Aires. 


[(N. b) Grants of the King. Falſe Suggeſtion. (F. . 


* 3 Nr 5 WW __ if the ſug- 
becauſe the king is deceived. Co. 11. Earl of Drvox, 90.] 1G ws 


in Articles, if ary of the articles are falſe the patent is void. Br. Patents, pl. 48. cites 3 H. 7. 6. 


Ex: I the grant of the king be upon a falſe ſuggeſtion it ig wid, S. P. And 


2. As if a man ſues to the king by petition to have a certain Jenk. 261. 
maner, and ſays in the petition, that it is worth but 101. per annum, 5 
and thereupon the patent is granted; if it be of the value of 40 J. Legat's cafe, 


the patent is void. 9 H. 6. 28. b. Co. 10. Arth. LECGAr, 112.] If ——— 
if - 


ference of the value be found af er by matter of r cord - Br. Patents, pl. 4. cites 9 H. 6. 27. per 
June. But falſe confideration in a patent wili not avoid che parent ; as if the King, in conſideration of 
100 J. to bim paid, & c. grants, where be paid only bo /. yet the patent is god. Br. Patents, pl. 4. 
Cites it as ſo faid. 37 H. 8. Br. N. C. 37 H. 8. pl. 310. 


3. So if the ling has title and right ge land of which A. is ſciſcd, Jene. 304- 
and after A. is attainted of treaſon, by which the Ting ſeiſes, it 1 /ve 1 „ 
to the king to have this manor, which comes to him by cauſe of treaſon, 1 Rep. 40. 
and patent is made accordingly, jt is void. 9 H. 6. 28. b. for the b. Alton- 
falſe ſuggeſtion.) | _ — 


100. Arthur Legat's caſe, —— Br. Patents, pl. 3. cites S. C. per June. Br. N. C. 
37 H. 8. pl. 310. 


[A. If a liſſe for 40 years of a mill and houſe lege the houſe for See (Q) 
20 years, and then ſurrenders to the king, and therein recites, that he © © 
has all the eftate, title, and intereſt, which the firſt leſſee had, and 
which is contained in the patent ; and thereupon the king grants a 
new lenſe, by other patent, to Him <uh9 ſurrendered it; this is void, 
becauſe the recital is falſe, inaſmuch as he had but the reverſion 
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of part, and this is the ſuggeſtiou of the party. Ergo. P. ro Ja. 
Scacc. between SAwYER and EAST. Adjudged.) 

5. In aſſiſe, it was found by verdict, that L. enfesffed the baron 
and feme in fee and after the baron was found guilty of felony, and ar- 
raigned, and he took to his clergy, and was delivered to the or- 
dinary, for which the tenements were delivered into the hands of the 
tins. And after the baron bete the priſon of the biſhop, and the 
bord ſued 775 Chancery to have he land by eſcheat Out of the hands of 
the king, and had it, and a wr:t ſent to the eſcheator; and becaule 
the feme had a joint eſtate with the baron, and the zenements 
were delivered out of the hands of the king by falſe ſuggeſiton, this ſuit 
was adjudged diſſeiſin in the I:rd, who entered by this livery, and the 
feme recovered by awvard ; and becauſe ſhe brought the aſſiſe as a 


ene ſale, and the defendant pleaded to it as ts a feme ſole, therefore 


it {hall not be argued whether the baron be alive or dead; 
and therefore it ſeems that the king does not make [claim] but 
for the year, day, and waſte, and then zhe entry f the lord by the 
livery chtarned by the falſe ſuggeſtion made the diſſeiſin, and there 
was no diſſciſin during the poſſeſſion of the king. Br. Aſſiſe, 
pl. 114. cites 4 Aſſ. 4. 

6. Tenant in tail, the reverſion to the king, purchaſed licence to alien 
in fee, and to retake eflate to himſelf and his feme in tail, the remainder 
to his right heirs. This licence ſo purchaſed by falſe ſuggeſtion 
is void, and the alienation is no diſcontinuance of the reverſuun of the 
king, where the king is deceived in his licence. Br. Diſcontinuance 
de Poitcſhon, pl. 16. cites 40 Aſſ. 36. 

7. If a man makes ſuggeſtion to the king to have an ofhce, and 
obtains it; if the ſuggeſtion be falſe the patent is vaid ; becauſe the 
king is deceived in his grant. Br. Patents, pl. 26. cites 
37 H. 6. 27. per Billinge. | | | 

8. Matter in fact expreſſed in the king's patent, which rs falſe, 
ſha!l not prejudice, nor is it material; as if the king reciting in his 
patent the goed ſervice which J. S. has done him ultra mare, or the 
like, grants to him ſuch land, where in fact he did no ſuch ſervice, 
yet the grant is good; Per Fitzherbert Juſticc, quod mirum. For 
it appears elſewhere, and in 9 H. 6. 28. that if the king makes a 
grant upon falſe ſuggeſtian, which is only matter in fact, the patent 
75 wid ; but Brooke ſays, there ſeems to be diverſity between falſe 
furgeiion and falſe conſideration. Br. Patents, pl. 1. citcs 
26 H. 8. 1. 5 

9. Haule had a dutchy /eaſe gotten upon untrue ſurmiſes, and the 
king bettowed the land upon the earl of Devon for his ſervice 
done in Ireland. This leaſe the earl ſought to avoid by law; 
Haule prays to have the matter examined in Chancery, and to 
have the ſuit ſtayed by injunction 3 which was denied, for that 


the leaſe was granted by fraud, and the fee ſimple to the earl in 


poſſeſſion, and not in reverſion; and nota, that the Lord Chan- 
cellor ſaid, that where lands are granted in reverſion, if the gran- 
tee will avoid the leaſe for a rent paid, but not at the day; in that 


cate, he will relieve, but not where the leaſe is granted upon A 
| wrong 
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wrong ſuggeſtion, for that were to relieve fraud in Chancery, 
Cary's Rep. 45. cites 23 Jan. 1 Jac. 

10. King Ph. and Queen M. ſeiſed of the manor of Wimondham 
in the right of their crown, ex ſpeciali gratia, &c. granted to G. 
H. (inter alia) omnes las duos pecias terre noftras called N. and M. 
lying in W. naw cr late «in the tenure of J. C. &c. Due quidem 
omnia * a nobis, c. concelata & detenta, &c. and it was found 
by verdict, that the manor was not concealed or detained from the 


king, but that it was in onere & cemprito, and the rents and profits 


were paid to the king, except only of the faid two parcels of lands, 
which were not paid to him. It was adjudged, that though the 
grant was ex ccrta fcientia, gratia ſpeciali & mero motu; and not- 
withſtanding the certainty as to the thing, the quantity, the ville, 
the county, the occupation, and the title; yet it being made upon 
a falſe ſuggeſtion of the party, that the manor was concealed from 
the king, when in truth it was not, the grant was therefore void, 


10 Rep. 109, &c. Mich. 10 Jac. C. B. Arthur Legat's caſe. 


(N. b. 2) Falſe Suggeſtion. Puni/bment thereof. 
Maſue Profits. 


I. ENANT of the king in tail obtained /Jrcence to alien in fee 

to tuo, and retoot of them by fine for life the remainder to E. 
and J. his feme, and to the heirs of E. 269 was ſan of the firſt frof- 
for, who was tenant of the ting. The feeffor died, and H. his feme 


t livery upon office found, and after fine was found in the Treaſury, 


by which it appeared, that the frsffor had nothing but in tail at the 
time of the alienation, which was ſent into Chancery, and fromthence 
by writz whereupon ſcire facias was awarded againit baronandfeme, 
it they had any thing to ſay, why the land thould not be reſeiſed 
according to the ſtatute of Lincoln, and to remain in the hands of 
the king during the nonage of [E.] who is within age, and heir to 
the feoffor; and it was reſeiſed by award, becauſe the cence was 
viid; for the king was deceived in his grant, inaſmuch as he knew 
not but that the feoffor had been ſeiſed in fee, quod nota ; and it 
appears often in the Book of Aſſiſes, that licences obtained upon 
talſe ſuggeſtions are void. Br. Alienation, pl. 28. cites 


21 Af. 15. 


2. Suggeſtion was made in Chancery, that tenant in tail the 
reverfron to the king purchaſed licence of the king to alien in fee, and to 
retake to him and his feme in tail, the remainder to his right heirs ; the 
which was obtained, and the eſtate made accordingly ; the baron 
died, the feme married K. and after the feme died, and ſcire facias 
. upon the ſuggeſtion againff K. to ſay why the king, who now 
bas the ward of the heir of the fit baron, ſhould not be reſtored to the 
Leer for the time of the nonage for the time which K. occupied ; and 

ecauſe this licence was in deceit of the king, and his reverſion 
by this not difcontinued, it was awarded, that in right of two parts 
of the land, he ſhall be 0 for the time which he occupied, 
2 and 


* 2 And 
19. 8. P. 


L 100 J 


Br. Iſſues 
ret. pl. 11. 
cites S. C. 
— Br. Alie- 
nation, pl. 
13. Ci&es 

S. C.. 
Diſcontinu- 
ance de Poſs 
ſeſſion, pl. 
19. Cites 

8. C. 
Jenk. 44. 
pl. 85. cites 
3. Co 


i 


as Rs 3 


100 Prerogative of the King, 


and that of the third part he ſhall be diſcharged, becauſe of 
this the feme was dowable, Br. Patents, pl. 37. cites 40 Atl. 3 


, (O. b) In what Cafes the King ſhall be faid to be“ 


ditterence to 7 N 5 7 
8 deceived in his Grant, [and ſo the Grant void. 


1 21 Caies 

where the [I. IT the king grants an office for life, and after grants it in 

- 5 n 52. reverſion to B. which is vid, and afterauards recites the grant 
Ve UecCeivy eo = 


edin s #76 B. as a goed grant, and grants it to commence after it, the king 
grant: if is deceived in this laſt grant, and therefore void. Co. 11. Au- 
dier CURLE; oo De) 


which is 
fuſe in the letters patent h ſuggeſted on the part of the grantee, and that to the prejudice of the Ing, 
there the king ſhal! be {aid to be deceived in his grant io as to make it void. Adjudged 12 Mod. 7%. 
Tria. W. & M. Kg. Kemp —But where the worcs of the iecters patent are wordt of th- king, 
although the king apprars , inference ts be ma ben eg en in bis lacy, yet the king ſhall not be ſaid to be 
deceived io as to avo d his grant. If the King grants an eſtate in ion wwhen he intends only to grant 
it in rc gin, or where the thing granted is of a greater value than it appears in the grant to be of, 
theſe are Taggenions of the grantee, and the death of the king in thele cates ſhall make the grant void; 
but it the King de nat deceived by any matter ſuggeſted by the grantee, but is hg mila n in bis ron 
<p ation or jurm es, although it be in the lau itſeit, ſuch grants are good, and ſuch conſtruction of 
thera ſha'l be made as tend to their ſupport; and upon this difference the books are plentiful. 8 H. . 4. 
Dy. 197. b. 352. a. 2 Cro. 34. 2 Brownl. 242. 11 Co. Auditor Curie's caſe. Mod. Rep. 197. So 
that where he is nat ſo deceived, the grant ſhall not be void, if by any conſtruction it can be made good. 
Adjudged 12 Mod. 78. Trin. W. & M. The King v. Kemp. | 

+ A. has office for |. fe, the king, reciting tbe grant, and that A. is alive, grants the ſame to E of 
R. for life, without ſaving, after the dea h, &c. of A. his grant is good to commence after the 
death, &c. of A. $ Rep. 55. Earl of Rutland's caſe. 8. C. cited 12 Mod. 79. in the caſe of 
the King v. Kemp. | 

The K ng may grant an eſtate in an office to commence in futuro, or upon a contingency, which 
eftare h 2r:fe out of the inheritance he hath in the office itſelf; for ſuch tie may have in point of in- 
te. eſt, though not in execution. Per C uriam, 4 Mod. 280. Paſch. 6 W. & NI. B. R. in tic cat? 


of the Ning v. Keinp. 


The —_ O2. If the king ex gratia ſpecials grants licence to B. to alien 
rantded TO . . . . . 

J-5. Scladis Certain land in mortmain. B. may alien the land in mortmain by 
guard de force of this, though he holds it of the king in chief, and the king 
3 e ſhall not be ſaid to be deceived. 41 Aſſ. 16. Adjudged.] 

Pectan COM- 

6. &c. quartum in nobis eſt, that le may gie à beuſe in E. te the abbet of F. and the houſe 200 
be'd of the irg, and ns mention that he may give, &c. though it be beid of us in capite; and ſo the king, 
not apprited } of his grant But per Knivet, Ch. J. the grant is good; for the intent of the king ap- 

N þ os ot a» "* K 

pears. Br. OVatents, pl. 38. Cites 41 All. 19. — So wheie (vs hνjL,ñ are beld of the An, the „ge 
in cu, the gther in ſorage, and the lieg grants by words as at:we, that be may amortiſe both, this 
is good; and yet the on: manor 1s a greater loſs to the king than the other; and, becauſe it was the 
will of the King, that it.c houſe ſhould be a nortiſed, and the grant is de gratis ſpe.iali, therefore it 
was awarded cat. tne grant was good, ibid. : 


der (Q b. 3. If the Ling preſents A. and upan refuſal brings quare impedit, 
a Pe. and, priding this, B. procures letters patents to preſent himſelf, with- 

ao ; © 8 . a 
of Yatron, ert mention of the firſt preſoritment, and this is obtained by fraud, 


Thev'carage 
We: came. and in deceit of the king, it is a void preſentment, and therefore 
e queen | . 

3 7 ſhall not repeal the firſt. Dy. 17 El. 339. 47. Adjudged.] 

b; hop of the : : 

dic ceſe collated L. to it by lapſe, and afterwards the queen preſented one to the vicarage, who brought 

a quart imped againſt the bithop and his co la ee; pending which ſuic, the coliatee by fraud ard covin 

obtained a preſentation From the queen, without wentioning ber pleaſure to ret ee the firſt preſertat.on, The 

queen by lette! c-rtifi-d the court, that ſhe had forgot her former preſentation, and ſaid her pleaſure was, 

that it: Loud tand; j<dgineat was given for the queen, becauſe the fraud and deceit made to the queen 
| was 


ö 
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was confeſſed by L. 's demurrer, though the notification of it was not under the great ſcal. D. 339. 
b. pl. 47. Hill. 17 Eliz. The vicar of Yatton's caſe.— Fut if te king preſents one to a beartice, and 
betore admiſſion he preſents another 4v.chout fraud vr coin in tbe /ec nd preſent e, this is a g 20d revaca- 
tion of the firſt preſentment, without exprets clauſe of repeal in the patent, but if . U. AJentae be 
admitted and inſlitut d, then ſuch ſecond preſentation is nv repeal of the jormer pictentment, without 
a reci al thereof), and of the admi ſſion and inftitution thereupon ; and ali there ou t be <xprefs clauſe 
ot :evocation of the laid firſt preſentment, and of the admithon and inſtitution vLewupun, mentioned 
in the tecond letters patents of preſentment; and this dificcen.e was adjudged. D. 239. b. Mage 
cites Lafch. 9 Jace in the Exchequer. Calvert v. Kitchen, 


C4. If the king preſents, and after repeals it, and gives notice 
theresf to the ordinary, and yet the ordinary afterwards inſtitutes and 
inducts him ; and afier the king recates, thut where the incumoent was 
canznice inflitutus of his preſeutment, he confirms it to him fer his 
lite. This is a void confirmation, becauſe the king is deceived, 
inaſmuch as he was not inſtituted of his preſentment. D. 12 
£1. 292. 70. Adjudged. 25 E. 3. 47. Adjudged.) 

CJ. $5 it would be in the ſaid caſe if the ordinary after the re- 
pal made, and before notice of it to the ordinary, had in//ituted 
and indufed him ; for the notice is only material ty make the 
ordinary a diſturber. D. 12 El. 292. 70. 25 E. 3. 47. Ad- 
judged. And no notice alleged. } 

6. If a benefice above the value of 20l. per annum, comes to 16 
king by lapſe ; and the chancellor being informed, that it was under Fol. 189. 
he value of 20. preſents to it under the great ſeal, aud the preſentee n 
thereupon inſtituted and inducted, he cannot be afterwards re- „ 273. 
moved for the preſentment is by the king, being under the great 5. C.— 
ſcal; and there is not any difference in form, when it is for the JM 3 
king, and when for the chancellor, ſaving, that for the moſt part, Wh 
the one is mandantis, and the other is rogartis, the contuſion of ferred toHo- 


which words are not of any moment. Hob. R. 289. Lord Chan- _ % 


cellor's calc, * C. 272.] field, Ch. B. 


whether this was merely void. [The book ſays] It remained good un il it was avoided. Winch, 29. 
Trin. 19 Jac. iariua and Morlee's caſe.— [“ The letter (c) icems to ſtand for (cate); but if ſo it is 
miiprinted, and ſhould be (cale 273+). ] 

7. But, in the ſaid caſe, if the pre/i utmernt itſelf under the great Jenk. 202, 
ſeal had recited, that the benefice had been under the value of 20l. þ 2 
there the preſentment had been void, becauſe there the king was Nas 
deceived. Hob, R. 289. C. 272. | 

8. Where the biſhop of W. had conuſance of pleas, fines, and amer- 
ciaments in D. and the king had it tempore vacations, and granted 
them to the mayor and burgeſjes of D. à ſeire facias iſſued againſt 
them to repeal the patent, becauſe the king was deceived in his 
grant. Br. Prerogative, pl. 99. cites 16 E. 3. and Fitzh. 
Brief, 651. 102 

9. 1 H. 4.6. To the intent that the king might not hereafter be Neither tae 


qucen nor 


deceived in his grants, he is content ¶ by the ef}, nis of the lords ſpiritual |. king's 


and temporal, and at the requeſt of the commons } to be hereafter con- bon are te- 


club by 288 iſe Ten 2 7 A ings touching the Haute of him _— by 
: 3 . 3 : s (rarute 
and his realm, fawng aways his lwerty. concerning 


lu a petition ts the king for lands, auuuities, officer, Wc. tber value grants by 
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= oo Hall be therein expreſſed ; otherwiſe the letters patents thereupon had, 
Wn ſhall be void. | 
Livery, »l. 10. The king granted the land in ward to one for life, the re- 
=_— cite: mainder over in fee, and was deceived in his grant, and therefore 
7 4. 4 he, at the ſuit of the heir, by ſcire ſacias repealed the letters pa- 
tents, and reſumed the land, and mude livery to the heir; quod 
nota. Br. Patents, pl. 10. cites 7 H. 4. 42, 43. 
11. If the king be /e:zed of an galtααt]Zd in fee, and grants it 0 
J. S. havend. after the death of WW. X. this is a void grant; be- 
cauſe he is ſeiſed in fee, and has no reverſion therein. Br. Pa- 
tents, pl. 29. cites 38 H. 6. 34, 35. 
S. P. For 12. If the ting gives land to N. N. and 1 his heirs male, the 


this ſounds patent is void, and he is only a tenant at will; for the king is de- 
infee fimpie, : a . "PLES ; 
whereas, it Ceived in his grant. Br. Eſtates, pl. 84. cites 18 H. 8. 

ſeems, the 

king intended erly ar eſtate tail, which is not ſo expreſſed, and therefore now he is only tenant at will, 
but contra in the caſe ot a common perſon, Br. Patents, pl. 104. Cites S. C. Lovel's caſe. 


At if the 3. The queen by the words of ex certa ſcientia, & mero mctu 
king greets granted to A. the manar of D. which ſhe had by attainder of Sir T, 


his man'y of 


D.inD. and Wyatt ; whereas, in truth, ſhe awas ſciſed by deſcent : Dyer thought 
there : = * the grant void, and Brown and Weſton J. agreed, that it was 


— % void at common law; for in every caſe where the king is deceived 


prantisaided in himſelf, or of the information of the party, the patent ſhall not 
= 14 _ be allowed contrary to the king's intent ; but in this caſe the pa- 
one f tent is ſupplied by the ftatute of miſrecitals ; for when the ſubſtance f 


the name of 

the manor is the thing granted appears certainly, the * ſtatute ſupphes all other 
certain ©, defects. Mo. 45. pl. 137. Mich. 5 Eliz. Anon. 

nougn ; | 

when the certainty of the thing printed dies nit apt ar, it is otherwiſe 3 as where the king grants an 
edvewſon ajfpendant, where it is in greſ, it does not paſs becaule it is not the fame thing. Ibid.— Ca 
if the king grants the mancr of D. in cb a county, where theie are two marors of the fame name in the 
ame ccunty. Ibid. 


F This es- 14. The king was ſeiſed of the manor of Torrington, with a 
ſon does not | a =: 2 . 
en is mar let held every week on Saturday, and a fair in vigilio fei & 
D.er.—Mo craſtiuo Sancti Michaelis, and incorporated the ſame, & ex certa 
416. S. C. ſcientia granted to them to have a market every Saturday, and two 


cited b . 1 ; : . , 
Coke Alter. fairs every year, one in vigilio feſti & craſtins Sancti Michaelis, and 


Gen. arg. in the other on the feaſt of St, George the Martyr. Adjudged, that 


Ons this grant was void; for the king was + not apprized of what he 
that it was granted; for his intent was ex ſpeciali gratia, & ex certa ſcientia, 


adjuig'd t7o grant à new fair at Michaelmas, and not to grant that fair which 
— 3 they had before. Nelſ. Abr. gco. pl. 2. cites Dy. 276. the cafe of 
Chancery,in Torrington, | 

19 Eliz. 

that tbe queen la- ing a fair in Torrington, & be beid in the feaft of St. Michael ; ſhe incorporated the 
tern, and without w nlioning ber fair, ſhe granted to the corgeratior. to have @ fair to be held in 21 
in i & in crofirro, Sc. and adjudged the grant vo;d, by the aſſiſtance of the Judges ; becaute the 


"queen is to have the old fair, and ſo the grant void; and then no fra#tions can be to grve a fair to the 


corperation im ⁊ gil & croftino. — D. 276. pl. 52+ is, that the queen granted to the corporation a 
market every Saturday, and two faiis in vigilia & craſtino Sancti Michaelis, & aliam in dic Santi 
Grergii Martyri:, & ductus dicbus frexime ſequentihus. But it does not appear in Dy. whether the 
grant was adjudged void.—In the caſe of Alton Woods, 1 Rep. 50. a. Popham. Ch. J. ſays he was of 
counſel in this caic, and chat it is not fully reported in Dyer, Fe Rates it ig be adjudyed a void you ; 

a b ot 
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tor the c fair cannot paſs, becauſe it why plainly the yen s intent to create a nrav one; for, he adds, 
there was a clauſe in the grant, (viz.) nf mercatum H] lie efert ad nacumentam vicinerum mer « 
crrum & vicinarum nundinorum; Which words are ae ays uſed in the grant ig a new fair. But in the 
Caſ” of a common per/on, the o'd one ſhould have paiſed without queſtion ; and tor that cites Dy. 252. 


18 Eliz, -——- It did not appear to the king that he hed an old fair, but he intended as the words impor? 


to grant a new one, and not the fair in eſſe, and therefore the grant is void. 2 And. 156. cites S C. 


15. King H. 7. being ſeiſed of the 7209 manors of Ryton and [C 103 - 
Condor in Shropſhire, he granted ex certa ſcientia, &. totum ilud 
ane rium, of Ryton and Condor, &c. and the grant was adjudged 
void ; for that the king was deceived in it; 5 yet in the caſe of a 
common perſon, it had been good. So wiere queen Elizabeth 
being ſeiſed of the manors of Sapperton and Milborne in Lincoln- 
{hire, granted to one totum illud manerium de Milborne cum 
Sapperton; it was held that neither of them paſſed, 1 Rep. 46, 
a. b.—cites 29 Eliz. & 39 Eliz. 

16. Scire facias by the queen to repeal a patent granted to Cotton 
and his wife, anno 35 of her reign, reciting that H. and G. con- 
junctim et diviſim, were 6:und in a bond of 1000 marks to the 


queen, anno 31, which was forfeited; reciting alſo, that the queen, 


by patent, anno 33 of her reign, had granted unto Cotton and his 


wife, the faid bond, and the 1000 marks jo forfeited ; reciting allo, 
that at the ſuit of Cotton in the queen's name, 7dgment was given 
in the Exchequer, that the queen ſhould have execution for the” faid 
looo marks, And to the intent that Cotton might have the ſaid 
bond, the queen by the ſaid patent anno 35 in her reign, reciting 
the judgment obtained in the Exchequer, ex certa ſcientia & 
mero motu, &c. granted him the ſaid bond, and the 1000 marks, 
and all the benefit and advantage of the faid judgment. In this 
grant the queen was deceived, and the grant thereby void. 1, 
Becauſe the chligation avas forfeited at the time of the grant ; whereas 
the queen rec ited that it was { to became forfeited). 2. Becauſe the 
recited, that ſbe had granted the obligaticn before by the patent of 33, 
r in truth nothing paſſed by this patent, for want of true re- 
cital of the condition of the obligation. 3. Becauſe the judgment was given 
of 12d. coffs and 124. damages, as ell as of 1000 marks; whereas 
the grant of tatum beneficium & advantagium of the judgment afore- 
ſaid, extends as evell to the cofls and damages as to the 1000 marks, 
which was the principal debt, and fo the queen deceived, 
which Lord K. Egerton thought was hard in conſcience, becauſe 
the fault ⁊uas in the clerk, who wrote the privy ſeal, and the bill 
ſigned was well; but the law was with the queen in extremity. 
" 448. pl. 570 Paſch. 38 Eliz. The Qucen v. Cotton. 
The queen was tenant pur auter vie, and made a leaſe for 4oeỹ, 8. o. argued 
. in this caſe the cannot abſolutely coutract for ſuch leaſe, yet Mo. 303. to 
without any recital or mention of eſtate for life, the leaſe is good; 337* 
for the leaſe for years is in judgment of law leſs than an 
eſtate pur auter vie, and the queen does no wrong or prejudice to 
any by the demiſe, and is not deceived in her grant; 3 for in iu, 
ment ef the law, this is a leaſe fer 40 years if cefly que vie lives fo 
bene. But if the had granted a greater eſtate than ſhe lawfuily 
miglit, as an eſtate tail, ur in fee, there, becauſe the cannot law. 
14 fully 
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fully do it, ſhe was deceived, and by conſequence her grant void. 


7 Rep. 12. Reſolved. Mich, 33 & 34 Eliz. in the Exchequer. 


Eng! chield's cafe. | 
Om Jen- 18. The king /ei/ed of a manor in tail remainder to his right heirs, 
granted this manor by patent to A. in fee, this patent is void; for 


thisis a B, 4 
eaſe. Where the king intended to grant one entire eſtate in fee, and not by 


te king is fraftions; firit for the king's life, and atterwards to be made void 


not deceived . 1 * : TE . ; 
in the cor. by the ſucceſſor, heir in tail, and then to be revived again, where 


eration, nor the king dies without 1fſue. By all the Judges. Jenk. 25 1. pl. 42. 


ono nce cites 41 El. 1 Co. 40. b. Alton Wood's caſe. 

of the eftate 

and where the king has no prejudice, but the poi? MN ble prejudice is to the patentee, the king's patent 
ought not to be avoided. The grant is = 2d in the caie of a common pet n. Principts beneficium 
decet elſe manſurum. It is for the King's honour to maintain his patents, and it is a diſhonour to him 
ro —— them 2 85 too n ce ING ſubtle conſtructions; and frequent ly IT is to the grievous lots ot the pa- 


19. It the queen in her letters patents 2, preſentation miſtakes 


ker title ; as if the has title to preſent in reſpect that ſhe is the 
very patron, and ſhe preſents ratione lapſus ; ſuch preſentation is void 

L 104 ] for the is deceived in her preſentation. 6 Rep. 29. b. Trin. 44 
Lliz. B. R. The third retolution in Green's caſe. 

20 The king makes a lcaſe for 21 years to A. and afterwards 
reciting this leaſe, grants the reverfien of this land to B.—A. had 
ſurrendered lus leaſe before the ſealing of the ſecond patent. The 
ſecond patent is void; for the king had not the reverſion but the 
poſſeſſion at the time of the ſealing the ſecond patent; but where 
the king has the reverſion of land, or a manor, expeant upon a 
leaſe for years, made by a common perſon, and grants the land or 
manor by patent by ſuch words, the reverſion will paſs; for the 
reverſion of the land or manor is the manor or terra revertens. 
Jenk. 303. pl. 67. 

Le. 30. Sir 21. Note the difference agreed by the Court. If the king grants 
hg to A. all the quaſle in D. after an ad quod damnum returned, and 
— bu: not that the waſte contains 120 acres ; yet F it contains 300 acres, all 
S. P.— 4: paſs; for the grant is general, and the ad que demnum was to 
f the ies inquire of the damages, and not for the quantity of the waſte. 
Frans 120 5 | 

eres of bis Noy, 29. Brand v. Todd, 

wit in D 

and the ad gued damnum returns, that it is not to his damage, and that the waſte contains 300 acres, 


there nothing paſſes, for it is uncertain which 120 acres were intended, and the party ſhail nt have any 
elictiun agauft the king ; all which was agre-d * evidence to the Jury. Noy, 29. Brand v. Todd. 


> KI. 1. Ling poſſefſed of a chattel intere!\, in lands, for a debt, 
grants them in fee. It was reſolved to be void, the king being 
deceived. 3 Lev. 135. Mich. 35 Car. 2. C. B. Travel v. Car- 
terct, ——Cites 1 Rep. 52. a. and the caſe of H. 7. there cited; 
and Mod, 415, 
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(P. b) Where the King ſhall be ſaid to be deceived 


/ in his Grant. 


[i. JF the line 2 of the advonuſon of a prebend i in fee which ts 
Preſe native, and he grants igtam rectariam |< Ve prebendom 
n/ram de Itching abbas in Com. South. cum ommbus decimis quit= 
buſi ug videm periin. Oc. monaſ/eris de Winton. nuper ſpect. in tum 
omplis modo & jorma as the late abbateſs held it. Though the ab— 
bateſs was ſeized in fee of the advowſo n, yet the advowſon ſhall 
not p: afs by this grant, but tbe king is deceived ; for he intended to 
paſs the rectory 1 ithes as a lay thing, and not the advowfon. Hill. 
14 Car. This caſe was err to che arbitrement of the Lord 
Keeper between the preſentee of the LorD MaRQu Is OF WiN- 
CHESTER and one Pop the preſentce of the king, and he awarded 
upon hearing of counſel as a clear point in law, that nothing 
paſſed by this grant, and fo the preſentce of the king obtained tlie 
church, and was mitituted and inducted. ] 


„ 


(Q. b) Grants of the King /a//e Recital, In what 
Cates a falte Recital thall make a Patent void. 


[i. JF te for years of the king makes an under-leaſe of part of 

the land to another, and after dies, and his wife executrix 
takes B. to baron, who /urrenders his term to the king, and after 
the king reciting the fir demiſe, and that the intereſt thereof is 
come to B. and that he had ſurrendered to us, he demiſes to B. as 
well in conſideration of 201. paid, as pro eo quod the ſaid B. ſu- 
per ſe aſſumpſit to repair the premiſes at his own coſts. This 
talſe recital ſhall avoid the leaſe; for the king intended the whole 
eſtate of the firſt demiſe to be ſurrendered to him, and this was 
the cauſe of his grant. M. 8 Ja. Scacc. between SAYER AND 
Easr. Dub.) 

2. If the king recites, that where by letters patents dated, Wc. the 
office of the marſhal of H. R. was granted to 1 S. for his life, and 
' that the ſaid J. had ſurrendered them to him, the which he accepted, 
in conſideration of this ſurrender the king grants the office to 
J. D. for life. If the office was not granted to J. S. or if he did 
not ſurrender the letters patents, this new grant made to J. D. is 
void; becauſe thoſe are the conſiderations of the new grant. — 
Mich. 13 Car. B. R. between Sir JoHN Mrape and Sik Johx 
LExTHALL. Reſolved per curiam on evidence at the bar in a 
trial for the office of the marſhal of B. R. in an action upon the 
caſe, and thereupon Sir John Meade was nonſuited. ] 

3. A man made ſugge/tion to the king, that he was ſeiſed in fee, 
and obtained licence of the king to alien in fee, and to retake for life, 
the remainder over in fee, where it was found that he who got the 

licence 


104 


See (O. b) 


See (V. 2.2 | 


—(M.c) 


S. C. argued 
Lane, 74 to 
79 andlbid. 
108 to 1 12. 
the argu- 
ment of the 
barons, 3 of 
whom eld 
the grant 
void, but 
Snig baron 
contra. 

1 Rep. 43 · a. 
in Alton 
Wood scaſe. 
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licence had not but for term of life; by which it was awarded, 
that the land upon fcire facias ſhould be re- ſeiſed, by reaſon that 
the king was deceived in his grant; quod nota. Br, Patents, 
pl. 77. cites 21 Aſſ. 15. | 
*Itwa:fais, 4. Queen Mary, in a grant by her made of the euffody of a caſble 
eue, 3 to D. recited a ſurrender to her made of a former grant thereof 
P. & NI. 2. dated anno 33 H. 8. when in truth it was dated anno 32 H. 8. 
of miſteci- Afterwards Queen Elizabeth, ex ſpeciali gratia, granted the ſaid 
er, _— othce to K. Acyudged, that by reaſon of this miſrecital of the 
dut they are date, the grant to D. was void notwithilanding the act 34 H. 8. 
excepted, and other * acts of miſrecital. Nelſ. a. 896. pl. 4. cites Kemp v. 
ae e ppt Mack-Williams. Dyer, 195. 1 Rep. in the cafe of Alton Woods. 


: 
ces remain Os 2 

as they were 

at common law, and the truth of this cafe was, that tie c dy of the caſtle was an ie of corſtiabl hip 
of th: ſ:me cafile, though no word of it was in the patent, and at lengtu the plaintiff, viz. K's ſervant, 
was nonſufted. D. 194+ b. 195+ 4. b. pi. 35. Hil. 3 Elz. Remp v. Mack- Williams, —{ But. 1 
do not cblerve that any judgment was given. | 


5. One who had only a leaſe of lands r 60 years, made a leg 
of the ſame lands for 80 years. The reverſion came to the crown. 
The 60 years expired; the lee ſurrendered to the queen the in- 
denture, eſtate, and intereſt, to the intent ſhe ſhould make a new 
leaſe to him for 20 years, which the did, and in her grant ſhe re- 
cited the leaſe for 80 years, and that in conſideration of a ſur- 
render thereot, and for divers other good conſiderations, ſhe ex 
certa ſcientia, &c. demiſed the ſame for 20 years rendering the 
ancient rent. It was held by Wray, Southcot, and Manwood, 
that the demiſe was void; becauſe the queen was deceived. But 
Dyer held e contra; becauſe there is no ſuggeition or information 
but a conſideration, which though it be falſe is yet nothing to the 
purpoſe. D. 252. pl. 26. Trin. 18 Eliz. Anon. cites Fitzh. 27. 

H. 8. and Br. Patents, 37 H. 8. | 
ro. E. 368. 6. King H. 8. ex certa ſcientia, and in confideraticn of Zool. 
Hall v. granted all thoſe meſſages in the tenure of B. and lying in the parifh 
— of D. when in truth they did not lie there, but in the pariſh of 

8. It was adjudged, that though the meſſuages were in the te- 

nure of B. yet becauſe by the grant they were reftrained to a par- 
ticular place where they were not, and there was no other conve- 
nient certainty to fix the premiſes, therefore the grant was void, 
© 105 ] 2 Rep. 32. b. Mich. 36 & 37 Eliz. Doddington's caſe. 
1 he caſe 7. King H. 8. being tenant in tail of the manor of Abboteſly, 
was, H. 8. granted it to his ſervant Walter Welſh, and o Elizabeth his wiſe, 


was tenant 4% 79 78g beirr of the body of the ſaid Walter, and in the patent it 


in tail to - IS . . 
him, and was recited, that the king was ſeiſed of the ſaid manor in fee; 


the heirs and upon demurrer it was inſiſted, that this grant was void, or if 
mae of his b ; . . | 

body, and not, it was good only during the life of the king; becauſe, he 
afterwares having only an eſtate-tail himſelf, could grant only for his own 
the reverf5* life; for he could not grant a greater eſtate than he had, ſo 


came to the . , A . 
that being non informatus, or mis-informatus of his eſtate, he 


crown by the 


amade, was deceived in granting it. Neif. a. 898. pl. 25. cites Moor, 413- 

——_—— wetscafe. * | 

foner, ard | 

12 was enatted by rariiament, that II. 8. ſhould have the ſaid manor, and ſhould be adjudged thereof 
5 {c1{cd 
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feiſed to him, his heirs and ſucceſſors in fee ſimple, laving to all perſons, except the reverſioner and 
his heirs, all right &. It was argued, that though the king had the reverſion in fee at the time of 
the grant, yet the patent to V. ſhould not enure f upon the king's eſtate for life, and then to be wiid 
again the iſſue, and to be good again after the failure of iſſue ; becauſe ſuch operation of the grant im- 
ports in part giant of the reverſion which the King had, and ſo the e ought to have been a recital of the 
eſt ite in poſſeſſiun, which there is not, and that the ſaving no ways betters the caſe, but the granc muſt be 
conſidered as it was at the time oft e making, when the king was tenant in tail with reverſion expettant 
in fee to him. And that fratt:-ns f eſtates rannor be in grants of the k.ng, viz. that the grantee ſhall have 
for a time, and then the king, and then the grantee again. But afterwards, upon arguing the caſe by 
the barons in 38 & 1% Eliza Ewens and Periam Ch. B. were againſt the queen Land for the grantee | i in 
omnibus; and Carke B. in omnibus with the queen. Nota, that Pariam faid, that if tenant in tail be, 

remainder in tail, remainder to the queen; and enant in tail does treaſon, and the queen makes leaſe, 
and then tenant in tail dies without 1iTue, and afterwards he in remainder dies without iiTue, the leaſe 


thall continue good upon the reverſion, Noe 413. pl. 570. Mich. 37 & 38 Eliz. Welſh's cafe, 


8. The prior of W. being feifed of the rectory of L. leaſed the 
tithe-corn and hay for years, 7 ſerving 41. rent, and the le r to pay 
35. 4d. per arinum for bringing the rent ts the pricry ; the priory coming 
by meſne deſcents to e queen! aſter the ſtatute of diſſolutions, &c. 
ſhe J. aſed the rectory, and all the glebe with the appurtenances uſually 
let with the ſame heretofore, under the yearly rent of 31. 16s. 84d. 
to hold the premiſes under the ſaid -yearly rent of 3J. 16s. 8d. 
It was adjudged, that the leaſe made by the queen was void, be- 
cauſe ſhe was deceived in the conſideration ; for the intended to 
leaſe no more than what the prior had leaſed before, and to have 
the ſame rent which he had: now the prior leaſed only the tithe- 
corn, and hay, and had 41. per annum; for the 3s. 4d. wwas not 
to be deducted out of the rent, but paid by way of covenant ; whereas 
the queen had but 31. 16s. 8d. for the whole rectory, ſo that 
it is plain ſhe was deceived in the recital, Yelv. 42. 47. Hill. 1, 
& 'Trin. 2 Jac. B. R. Chambers v. Maſon. 

9. King H. 7. granted the manor of B. to G. B. in tail male, 
and after by . patent, reciting the former, and that in conſidera- 
tion of the ſurrender theregf virtue cujus he was ſeiſed in fee, he de 
gratia ſpeciali, certa ſcientia & mero motu re-granted the ſaid 
manor to the ſaid G. B. and J. his wife, and 79 the heirs of the ſaid 
G. B. It was reſolved, that the recital of the eſtate tail, and 
that the patentee had furrendered or delivered the ſaid letters pa- 
tents to the chancellor to be cancelled, were both in judgment of 
law the information and ſuggeſtion of the party; but the clauſe 
(virtute cujus he was ſeiſed in his demeſne as of fee) was only 
the collection of the king himſelf as a conſequence upon the ſur- 
render, in which the king miſtook the law. 6 Rep. 55. b. Trin. 
4 Jac. Lord Chandois's caſe. 

10. Alſo the party informed the king, that he had delivered his 
patents to the chancellor to be cancelled, whereupon the king affirmed, 
( gue gquidem litere patentes adtunc & ibidem cancellate fuerunt ] this 
is not the information of the party, but the affirmation of the ting: 
and the collection or affirmation of the king n the information 
of the party when it is not any parcel of the conſideration ſhall not avoid 
{5 grant: for all that the party had informed was true, and the 
error was in the conſequence or inference made by the king upon rf ,@- J 
itz therefore in as much as the party had truly informed the * f 
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of the eſtate tail, and of the delivery of the patent to be can- 


celled, though the king had miſtaken the law or the matter in 
fact, yet this being no part of the conſideration ſhall not avoid the 
grant, for 19 default was in the party. 6 Rep. 55. b. Trin. 4 Jac. 
Lord Chando's cafe. 

11. By letters patent the ting granted omnes las pecias terre 
vocat' B. and C. exiſt' in man' de D. nuper in tenura J. S. 9 
quidem emnia præmiſſa a nobis, c. concelata & detenta fucrunt, & 
redditus, &c. inde non eh habendum, &c. In eje ment 77 
was fourid, that the mancr of D. of which the premiſes in queſtion 
awere parcel, non concelat” nec detent” fuit, fed fuir in onere & 
compoto, and that the rents, Sc. of the faid manors ( except of the 
premiſes in queſiion } were ar/were: to the king Tt was reſolved, 
that the grant was void for the falſe recital ; for the manor itſcif 
being in charge to the king, the premiſes which are part of £ 
cannot be ſaid to be concealed or detained from the king, thoug! 
in fact they were in the pofſcihon of an intruder, who anſw 8 
nothing for them; nor can any land, of which the king is ſeiſed, 
be ſaid in law to be detained from kim. And therefore the re- 
cital of the quiz quidem, &c. which is to be conſidered as the ſug- 
geſtion of the patentee, being falſe, the grant is void, and cannot 
be aided by the particular deſcription or certainty of the lands 
granted, nor by the Words, ex certa ſcientia, &c. 10 Rep. 109. 
Mich. 10 Jac. C. B. Legat's caſe, 

12. The queen g e an Heuſc and lands in Fingergoe in Eſſex 
to one T. S. who ſurrendered the ſame to the queen, and ſhe made 
a new leaſe of them to him in this manner: viz. Whereas T. S. 
hath ſurrendered his eſtate in Fingergee in Suſex, &c. in conſi— 
deration thercof I grant to him the houſe and lands in Fingergoe 
in Eſſex ; it was objected, that there was no good conſidetation 
for the new lcaſe, and that the queen was deceived, for it is in 
conſideration of his ſurrender of his eſtate in Fingergoe i in Suſſex, 
whercas there is no ſuch place there, but in Efſex : fed per Coke 
and Dodderidge, the leaſe is good, for the ſtatute 43 Eliz. cap. 1. 
enacts, that letters patents thall be good notwithitanding any 
miſnoſmer of the town or county, and this is but a miſnaming of 
the county, and not any material miſtake. 1 Roll. Rep. 23. Paſch. 
12 Jac. B. R. Godfrey v. Sparrow. | 

13. By a deed dated 10 May, anno 31. the par/onage of H. was 
granted by S. 16 H. 8. and on the 2% July following the king granted 
the parſonage of D. to the ſaid 8. and his heirs, in confederation of 
the parſonage of H. to him granted, not ſaying if granted by deed 
or how. Afterwards, viz. an the 26 July, the deed ⁊uas acknow- 
ledged by 5. and inralled ſecundum formam ſtatuti ; Hobart Ch. 

. held, that though the conſideration expreſſed in the king's grant 
Was falſe, for that the rectary was not granted to him till the deed 
was inrilled, which was after his grant to 8. yet his grant ſhall 
be good; for the king is not deceived at all in effect; for he has 


the parſonage of H. and that by the grant of S. w hich was made 
before 


Prerogative of the Ring, 


pefore the king's grant, and muſt be ſo pleaded as made 10 May. 


And though it be true that it was not compleat for want of in- 
rolment at the time of the king's grant, yet when the inralment 
came, it takes its ejjet, not from the inrolment nor by it, but from 
and by the firſt act, and therefore between the parties it ſhall 
bind to all purpoſes ab initio, though this be in a collateral re- 
ſpect. Hob. 221, 222. Needler v. Bithop of Wincheſter. 
14. Queen Elizabeth, an 19 of her reign, granted the office 
of clerk of the council of the marches of Wales to A. for life ; and by 
another grant 4 25 of her reign ſhe granted to the ſame A. the 
office of ſecretary there; King James anno 1, without reciting theſe 
former grants made as aforeſaid, granted the ſame offices to the ſame 
A. for life; afterwards King James, ane 9 of his reign, by ans= 
ther patent, reciting the patent of anno 1, granted theſe offices to F. S. 
for life, when ever they ſhould be void by the death, ſurrender, 
or forfeiture of the queen's patentee ; afterwards by another grant, 
anno 14, reciting bath the vid grants made by himſelf, but omitting 
the good grants made by the queen, he granted the ſaid ces to W. U. 
and F. M. for their lives, after the death, forfeiture, or ſurrender 
of A. who was [till living, and of J. S. cum poſt mortem, ſur- 
render, forfeiture, &c. of the ſaid A. or J. S. non obſtante male 
.recitando, &c. and non 9b/tante non recitando aliquod thnum, c. 
preantea faftum de officits prædictis; adjudged, that the grants of 
1 & 9 Jac. are void; becauſe the laſt recited thoſe grants which 
were void, and the firit omitted thoſe which were good, and 
that ſuch falſe recitals or falſe ſuggeſtions thall not be helped by 
the non obſtante in the laſt grant; per omnes juſticiarios præter 
Hide Ch. J. who held clearly the contrary; and Jones J. who 
ſeemed to doubt thereof. And the other juſtices held further, 
that theſe are not properly miſrecitals or falſe recitals, but falſe 
informations whereby the king was deceived ; for by intendment 
the king conceived thote grants to be good which were void, 
and granted thoſe othces after determination of thoſe grants vel 
alio quocunque modo, &c. ſo the king is deceived, and the non 
obiante ſhall not aid ſuch falſe informations and falſe ſuggeſtions, 
But there was not any certificate made of theſe judges opinions, 
becauſe the parties compounded. Cro. C. 197. Trin. 6 Car. B. R. 
14d. Brook v. Ld. Goring. | | 
15. The king granted the advozuſon of the church of TI.. latel 
belonging to the Archbiſhop of Canterbury, whereas the Archbiſhop of 
Canterbury never had it, Adjudged that the church being parti- 
cularly named, and the king not being deceived either in the 
title or value, the grant is good enough. Freem. Rep. 178. 
pl. 190. Mich. 1674. The King v. Sir Francis Clarke and the 
Biſhop of Rocheſter. 


108 J 


In arguing 
this caſe by 
che judges, 
theſe diver- 
fities were 
taken in the 
conſtruction 
of grants. 
1ſt, Where 


there are 


only general words, with the pronoun illa, as eomnia illa, &. there a“ the ſubſequent deſcriptions muſt be 
11ue, or elſe the grant will be void as well in the caſe of the king as of a common perſon. 2dlv, Where 
the thing is named by a particular name that doth ſufficiently aſcertain it, thougb the ſr bJequent deſcriptions 
are Falſe yet the grant is good enough in the cale of the king or a common perton ; only with this 
4 ference, viz. if it appears either :bat the king <vas deceived in his title, or in the valueZof the thing, 
or in any thing relating to bis p:ofit, the grant is void againſt the king, Ficem Rep. 178. in 8. C. 
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S. C. adjudged 1 Mod. 1956. Hill. 25 K 27 Car. 2. C. R. And in the argument thereof a difference 
was taken, when the king ia bis title to the prejudice of bis tenure er profit ; and when he is miſ- 
taken only in ſome d:ſcription of his grant, which i but ſupplemental, and net material! ner Juable, 

S. C. cited by Holt Ch. . Skin. 663. | 


16. If the king grants the mancr of Dale of 5/7. per ann. value 
to A. where it in the value of 10l. per ann. the patent is void 
for the value in the ſame ſentence with the grant; but if the value 
be mentioned in another ſentence, and not in the grant, the grant 
is good. Utile per inutile non vitiatur. Jenk. 201. pl. 60. cites 


Cro. J. 34- 1 


— (Q. b. 2) Grants of the King. Recital of Leaſes [and 
— Grrants.] In what Caſes a Recital is neceſſary. 


. * the king grants any land, or, &c. which is in leaſe for life, 
cord ought to or years, and does not recite it in the letters patents, if 
de recited the leaſe be not of record, the grant is good, notwithſtanding the 
ere the * : 

king grants non-recital of the leaſe. In time of H. 8. and E. 6, Br. Patents, 


but not 
leaſes not of record; for the ſubject has not proper means to come to the knowledge of them. A non 


ebftante in the patent helps the non recital of leaſes of record, Jenk. 303. pl. 77. 

[ 109 ] 1 <0 | 
S. P. For [Cz. As if land in leaſe comes le the king by the attainder of him 
this word 2h is ſeiſed of the reverſion, or by the diſſolution of an abbey, the 


_ - grant of the king of the land, without recital of the leaſe made 


eftates and by him who was attainted, or of the abbot, is good ; becauſe 
. thoſe leaſes are not of record. In time of H. 8 E. 6. Br. Pa- 
te ma. tentecs, 93. Co. 6. Loxp Sax pofs, 56. in caſe of a reverſion 


in the ma- 5 
nor. 6 Rep. expectant upon an eſtate tail created by him who was attainted. 


36. a- Trin. D. 6, 7 El. 233. 10, 11. Where the prior of Wells leaſed for 


* Th * 
7 iife the demeſnes of a manor, and after the manor came to the 


dos caſe. King by the diſſolution of the priory, and he granted the manor 
without recital of the leaſe, and yet good, and the reverſion of 
the demeſnes ſhall paſs by * name of the manor only.] 

Se wherea [z. If the king grants an gffice for life, he cannot after grant 

fotje# bat the reverjicn of this office without a ſpecial recital of the eſtate 

fe N, for life; but it is void. Co. 8. Earl of RuTLaxD, 56. b.] 


rarts it 10 
A. fer life, and afterwards grants te reverfiin ts the king in fee, if the ting grants this effice in fee, to 


B. without reciting the grant to A. although it is not of record, the yrar.t ta B. is void; for the grant 
of an office ha reference to the exerciſe of it in preſenti, and anourher nad the poſſeſſion and execciſe 


of this office at the time of the king's ſaid grant to B. Jenk. 303. pl. 77. 


Cro. 8.231» [A. If the king leaſes land to another, and after makes a new leaſe 
S. C. For 7; the ſame party, this is void, without recital of the firſt leaſe, 
— — though the acceptance of this ſecond leaſe * operates as a ſurren- 
the ſecond der in an inſtant... between HARRIS AD WING adjudged, cited 
lee the and agreed, H. 38 El. B. R. in HALESWII.L. AND AYLEwWoOR= 
&f ws is' caſe. Vide the caſe of Harris and Wing argued. P. 32 
yet at the El. B. R. Mich. 5 Ja. in Scacc. per curiam.) 


wftant time of the taking of the ſecond leaſe, it was in etiz, and therefore ought to have been recited, 
| eſpecially 
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efpecially being a l aſe upon record; but of a leaſe by matter in fact, they agreed there need Je ns recitals 
8. C. cited as adjudged. Mo. 415. in Welſh's caſe.—3 Le. 242 to 251. Mich. 32 Eliz. 
S. C. adjudged. ——* S, C. cited Cro. C. 198. contra, that it was held to be no ſurrender of the 
former leaſe. 


5. If the king preſents his clerk to a benefice, and after preſents See (O. b) 


another, without mention of the firſt preſentation, this ſecond 25. C. Lac, 


preſentation is good, without any recital of the firſt, for the fir/? 71 & 100. 
ts revoked in law by the ſecond preſentation, without mention of #ndlbidioz, 


the firſt, Mich. 8 Ja. Scacc. Hill, 8 Ja. between * CALVERT — 


axnD Krrchix adjudged; for the firſt preſentee had not any 38 E. 3. 34. 


eſtate nor intereſt in the church nor at will by the preſentation. by * 
ppears 


Dub. D. 16 El. 327. 4. 17 El. 339. 47- but there adjudged void, icon 
becauſe it was obtained + pending a quare impedit, in deceit of preſentation 


1 made by 
the king.) the king 


was good, without a repeal of the firſt ; and that by Gaſcoign, 7 H. 4. 32. if the king makes a pre- 
ſentation to one, and then preſents another, without recital or repeal of the firſt, vet the biſhop ought 
to receive the later preſentes; 1vr it is good without actual repeal. f S. P. 6 Rep. 29. b. Trin. 
44 Eliz. in Green's cate. 


6. The king grants a copyhold by letters patents ; it need not be 
recited that it w capyheld. Per Newdigate J. 2 Sid. 139. Hill. 
1658. in caſe of Field v. Boothby. 

7. If the king grants an office to W. N. for term of lie, and after 
grants the ſame office to a ſtranger, the firſt patentee dies, yet the 
ſecond grant is void; becauſe the firſt grant was nor rehearſed in 
the ſecond patent. Per Keble, for law. Br. Patents, pl. 54. Cites 
6 Hi. . 

8. 6 H. 8. 15. If any nate ſuit to the king for lands, offices, or This 116 
ether things formerly granted to any perſon during the king's pleaſure, was made 
the firſt patentee being till in life, the laſt grantee ſhall expreſs, - 1 
in his petition or patent, the former patent, and the determination king =o 


ef his pleaſure concerning the ſame, etherwi/e the laft grant ſball be not be de- 


void. ceived in 

his grant, 
Arg. 4 Mod. 277. in caſe of the King v. Kemp. If the king grants to me to be urveyor of 
tis mant: at B. and to take timber for the buildings of the king, durante bereplacito; and the fie grants 


after the lite grant ti another, not making mention of the fi patent quxta formam ſtatuti, &c. Yet the 
laſt patent is good; becauſe * fee nor profit is granted by the fitſt patent; as if a man had granted to 
me that I ſhould carry his wood, and after grants the like grant to another, c. Br. Patents, pl. 2. 
cites 27 H. 3. 28. 

King Charles I. by letters paten's granted to P. the office of under: ſearcber, durante beneplacito neſtro. 
Atterwards Cha. 2. ſends his privy fignet, 15 confirm the aid P. in his Place, and afterwards grants the 
lame place te F. by patent, without taking notice of the patent to P. The queſtion was, whether this 
ſecond patent was void by the ſtatute 6 H. 8. cap. 15. The Lord Chancellor, Windham, and Rainſ- 
ford inclined that the patent was determined, and the fcire facias to be quaſhed without better cauſe 
thewn, Freem. Rep. 70. Hill. 1672. in Canc. The King v. Foſter. 

I[ 110} 


9. If the king tenant in tail makes a leaſe for years, er for life, and 8 p aq 
dies, the heir may make another grant without reciting them ; for if the 


they are void by the death of the king tenant in tail who granted; king tenant 


in tail 


and ſuch grant is no diſcontinuance without warranty; for the e 


king upon his grant does not make livery. Br. Patents, pl. 101. leaſe for 
cites 38 H. 8. and alſo 37 H. 8. 5. P. between the King and Sir years, his 
Anthony Lee. —— 


mayavoid it, 
er if he will he may accept the rent reſerved, and ſo affirm the leaſe ; and when ſuch ſus-eflor grants 


the ſe 
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theſe lands, he need not recite the void leaſe; for though ic be by patent of record, it is null. If rhe 
ſuceeſſor accents the rent reierved by the king tenant in tail, a recital of this, or a non obſtante that 
it is not recited, is neceſſary ; but where leaſes are made by common perſons, and the reverſion comes 
to the ki g, the king's grant of thi; reverſion, without any r*cital or non obſtante, is good; for 
the perſon who purchaſes ſuch reverſion from the king, has no means to know whether there be 
ſuch leaſes or not; tor tney were made in the country, and are not of record. Jenk. 204. pl, 28. 


Cites S. C. 


But where 10. The king in his grant need not recite his 9207 te. Per 


— Periam Ch. B. 1 Rep. 48. a. b. Trin. 42 Eliz. in Altonwood's 
plies a grant caſe. : ; 

in potſethon 3 

which cannot be by reaſon of a former grant in poſſeſſion, the ſecond grant muſt recite the firſt, or is 


void by the reaſon of the common law. 1 Rep. 50. in Altonwood's caſe, 


=_ (R. b) What ſhall be a /icient Recital of Leaſes; 
and what Things will ſupply the Recital of them. 


Br. Patents, LI. IF the king recites, that where J. S. holds for his life of his 
pl. 93+ ſays, grant, he grants the reverfon to J. N. this is good recital 
thar thus 925 of the leaſe, without mention of the letters patents, or date of them; 


ted to be : . | l R 

3 ime for the king is not deceived, inaſmuch as he takes notice upon 
of H. 8. in him of the former intereſt for life. 37 H. 6. 37. b. Per Danby. 
— — In time of H. 8. Br. Patentecs, 96. Sir Tous ENCLETIELp's 3 
n | ; 7 
n 7 
ſeers, to him to be fo, 4 
: n 
For it in ſuf- {2. If the king recites a former leaſe for life made by Hiimſelf by 7 
Ly e e letters patents, bearing date c. and miſtakes the date, and then * 
foy . grants the reverſion, yet this will not make the grant void, inaſ- th 
king, reciting much as the king takes notice of the ſtate, and the date is not 4 
* material. 38 H. 6. 37. b. Per Danby, time of H. 8. Br. Paten- — 
fer life, bas tEES, 96. | an) 
gr ried to the 
A. B. the rexerficn ; per Danby Juſtice, and the court in a manner agreed to it: and therefore it ſeems 4 
that if the king mijrecites the date of the firſt letters patent, or the like, yet if be well recites the eftares ] 
ard the thing, and the name of the leſſee, that then the grant of the reverſion is good; for where the 60 
king tales netice f bit terant for life, and of his ſtates, and grants the reverſion, he is not deceived in ta 
his grant ; for he takes upon him notice of the former intereſt for life; and then the date of the fuk moc 
patent is not material. Br, Patents, pl. 96. cites 38 H. 6, 37. us 
| 26 1 n . 
3. If the king grants land, which is in leaſe of record, without * 
recital of the leaſe, but with theſe words, notwwith//anding that it be bein 
in leaſe fer life or years of record or otherwiſe ; tliis is a good grant, 2 
[ 111 ] and ſhall paſs the reverſion ; for the king is not deceived, and gran! 
divers inconveniences will ariſe by the recital of the leaſes. Co. 4. * 4 
Bozoun, 35. b. Reſolved.] : 2 
[4- So if land be in leaſe of record, and the king without re— noch; 
Fol. 197+ cital of the leaſe grants the land, and further grants the reverſion Ne 
thereof depending, or expectant upon any eftate for life or for years ; 1 p 
the grant is good for the cauſe aforcſaid. Co. 4. Bozoun, 35. b. medy 
Reſolyed.] after | 
Kar 
5 34 Fantec 
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8. 34 & 35 H. 8. cap. 21. EnaCts, that all letters patents, and 
grants made by the king ſince the 4th of February, or which [ball be here- 
after made by him within ſeven years next after the making of this aft, 
ſhall be good notwithſlanding any miſ-naming, miſ=recital, non-recital, 
not finding ef effices, miſ=recital ar non-recital of leaſes, uncertainty miſe 
caſting, rating, or ſetting forth of the yearly values, or rate f the things 
granted, or of the yearly rents theresf, awant of attornment, Sid livery 
of ſeifin, or of the miſ-naming of the places where the things granted do 
lie, or of the tenants or farmers of them, or any of them. 

Provided alſo, that this act ſhall not extend to revive any letters pa- 
tents, or any office granted by the king, which have been made void by 
authority of parliament, judgment, decree, or any otherwiſe. 

This att ſhall not be prejudicial to any letters patents, indentures, 
er writings made after the ath of February, in the 25th year of his 
reign, and before the 28th of April, in the 28th gear of the king's 
reign, or to any other ſ/atute made for the corroboration of ſuch letters 

indentures, or writings. 
8 E. 6. 2 8. Such * flatuts made for the confirmation 
of all grants made, and to be made by E. 6. from the 2860 of Ja- 
nuary, in the firft year of his reign, and fo during his life, with ſuch 
prouiſaes and limitations as in the former act of 34 & 35 H. 8. are 
contained. See the ſlatute. 
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The al het of 
W. with 
conſent of 
his * vent, 
21 H. 8. 
leaſed land, 
of which the 
abbot was 
ſeiſcd in fee, 
to Sir T. 
Mere, who 


Toa, after- 


wards at- 
tainted of 
treaſun, and 
the leaſe 
thereby for- 
feited, and 
the hin 1 
ſe ſſed 1 
and he being 
lo polleiTed, 
the abby and 
reverſion 
came to the 
king and bis 
heirs, who 
after tbe 32d 
H. S. made 


a teaſe f R. 


b fin deſcended to E. 6. who l:aſed to P. babendum, after the term of the 
4 S. . Moe ind d, 225 yoo Afterwards R. ſurrendered bis term, and tot a new leaje fer 30 


years 3 adjudged, that Y.'s lea 


e was void, and not confirmed by any ſtatute ; becauie the term made 


Sir T. was ended before P.'s leaſe was made, and then the leate of the King as to the c mmence · 
—— has —_ ſenſe, and the ſtatute of miſ-recital and non-recital extend. only coben leaſes in ot are 
miſerecited, or net recited, and not when the king intends a leaſe to continue, which is ended and determined. 


And. 6. pl. 12. Faſch. 2 Elz. Holt v. Roper. — Bendl. 84. pl. 129. S. C. and that the ſaid leate 


ir T. More was long before extinct, in the poſſeſſion of King H. 8. by unity of pofeffion of 
„ — ſo the leaſe made by E. 6. cannot mem ieee? arter the 
ſurrender of the leaſe of R. becauſe the words of the commencement of this leaſe will not ſerve it, and 
thereupon the parties agreed. The reporter ſays he was of counſel with the defendant ; and that the 
opinion of divers of the juſtice: of C. B. was with the defendant as above. ; [But mentions nothing of 
any judgment given. ]==3 Le. 5. pl. 14. S. C. ſays, the leaſe to B. was adjudged utterly void, for chat 
he king was deceived in his grant, and got helped by the ſtatute of 1 E. b. cap. 8.—S. C. cited Arg. 
276. i 
4 1 7 7 in fee of the gth ſhraf F corn in . ar parcel of the Pſion: of the = of 1 . 7 the 
ccunty of York, by patent under the great ſeal in 7 E. 6. granted te M. R. & V. S. and t * 
tam illam medietatem none garbe bladorum & grancrum wvocare the ninth foeaf de & in E. in com. Fborum, 
modo & nuper in terura five occupatione W. W. ac nuper monaſterio L. in com. E borum diſſolut. 
ſpectant. By this patent the paint F claimed the intire gto ſpeaf; tor in truth all was in the tenure of 
V. V. by a leaſe made 36 H. 8. refecving rent, but E. was in the ceunty of EL. and not of York. The 
queſtion was, whether the intire ninth ſheaf paſſed by realyn of the ſtatute of miſ-1ecital made 7 E. 6. 
For as to the miſpriſion ef the county where E. lay, it was agreed on both ſides to be ror material, it 
being helped by the ſtatute, and ſo held Popham and Clench J. in the ablence of the other juſtices ; 
but Popham ſaid, that the patent could not convey more than the moiety, if it could convey that; for 
the makers of the ſtatute intended not to aid a grant, in which the king was deceived. As if the king 
gran's the moiety of two acres, it is not reaſonable to conſtrue the patent to paſs two acres ; and that is 
the cifſererce as to the quantity where the certainty it plain ; as whe e the king grants tue acres called 
the manor of D. whereas the manor contains 100 acres, it is a good grant of all the manor, and all the 
acres; but if he had granted all bis manor of D. containing 100 acres, zo hercat it contained 20 4, 
nothing had paſſed by common law, but it is ed by the ttatute. There is % a difference as t9 
the quality and nature of (be thing ; as where ti. J. granted to Sir T. More Mw ſuam in D. 
where a former patentee, having ſuch a grant, had before converted patt thereof into arable, and part 
into paſture, Sir T. More ſhould have only that which was then turbary, and the ſtatute does not re- 
medy 2 a grant; for turbary is a profit parnable, which may be in one place and not in another 
after converſion 3 but, had it been a great mor, and after ſuch converſion the king had granted 
tam moram ſuam, it had been otherwiſe; for that it is provided tor by the ſtatute; ard if he had 
granted all bis eve / in ſuch a weed, whereas be had not any eftowers in ihe ſaid wood, bat a e - 
Vor. XVII. K only 
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ery tl erein, he was not aided by the ſtatute ; and judgment accordingly for the rluntiſf, with the af- 
feat of Clench J. cteris juiliciariis abſentibus. Civ. E. 632. Mic. 40 &41 Lliz. B. Re brown- 


low v. Far. 
4 Noa recitals 7. 425 P. M. 1. Another lite act made for the confirmation 
E ee | of as! grants wage, are 75 bo mn 7 0 5 to or vy the gun, er to the king 
4 aided by this and Queen, From : ot /64 /# of * (airy IM Re 71 7 of her rei. 3 and h during 
4 Raute ; dut Her life, wwith fuch proviſces and limitations as in ime cid former acts of 
1 H. 8. and E. 6. are contained, 


fee ſimple 
was attainted, and the queen, after the death of the party attainted, had granted the land, no office 
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UE 
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3 being found, this ſhould have been conkomed by this ſtatute, and the patent which was void, ſhould 
4 have been made good thereby, 2 And. 35. Anon. 

i4 

& ame f = * * N * you . 77 

Is * The mal. g. 18 Kl. 2. Anzther lite confrrmation of all grants made to, for, 
5 ter and fel - , | = | "2 PE CS SIM pl 3 a 

is b of and by the qucen, or to be [3 made atithin ſeven years next after the end 
4 3 VU * 7 4 > 7 94 5; : 3 2 py - po 

1 Mazd. Coll. of this een, Will like Provnjges and {1nntations as in the former 
-Y 1 £ ito > i 

2 10 Elz. py [tatiites. 

= indentute 0 ; 

FE IAEA EL , - . - . Z * 
5 jarolled, granted *n toe quoen 2? hk an fe in foe, rendering 15 5. rent, pos condition, that ſhe, de 
„ foe 1 Apr. hond convey ta 1 Spinola, a denizen, and his heirs. She granted accordingly. It was 
| fired, that this Katute of 16 Fiz. Cap. 2. has not given any Viger or ccc do the laid grant made 
= a - . wo p * * 4 = 2 4 : . . 
= but that after this act of the 15th, the grant remains of the ſame force as it was before this act; for 
= it is out of the letter of this act, which eltabliſtes juch conveyances vnly as de made for ſatisfaction 
4 of debts, and ſims of money, or other g od connderation, Which words in the preamble are connected 
4 i to the body of the act; tor immed;ateiy after the ſame words, the ſtatute viys (for the better aſſurance, 
> 2 * 8 5 * 0 . . Rd 
1 &c. whercof be it enacted); and therefore though be words in the b-dy of the act are (for any debt, 
5 ſums of money, or other cnſidtration whatſyerer), leaving out (good) before the word (conſideration), 


and ſince the ſald grant was not for any debt, ſam of money, or other good configeration, it was out of 

the letter of the {21d act, nor did ſhe ever pay the ſaid ent; for ſhe granted it over before the day of 

payment, and beſides the want of good confideration, there was alfo traudylent practice; but admitting 

there was good conſtderstion, yet this ſtatute of the ith extended not to it; for there are 5 diſabilities 

epheriby comwerances ts the queen may te impeached, 17, In reſpect of the perfon of the grantor, and 

that by the common law, and abſolute y, as infants, monks, or ſecundum quid, and not ſimpliciter, 

as ideot, n0n-compos, feme covert, unleſs by fine and recovery, &c. or by the itatute, as deans, &c. 

bv 13 Elz & archbiihops, &c. by 1 Jac. cap. 3- 24dly, By reaſon of the nature of the thing granted; 

a5 if donee in tail holds of his donor by fealty, and the donor by deed inrolied, grants the fealty to the 

king, it is merely void ; becauſe it is an incident inſeparable to che reverfion ; fo of grants of founder- 

ſhip iy the founder. zaly, In reſpect of the eftate of the grantez, as if tenant in tail of land by deed 

intolled, grants it to the queen by deed inroiled in fee, this will not bind his iſſu:. qthlyv, In reſpect 

of the manner of the grant; as if one ſeiſed in fre of land grants it after his death to the queen, her heirs 

and ſucceſſors, &c. which have no legal frundation, and are againſt the rules of law. «5:hly, In reſpect | 

of omiffion of any circurftance teguiſite by law, but having firm commencement; as if, in ſatisfaQtion 

of a debt, or for money, or © her god con ſi station, he grants to the quzen, her heirs and ſucceſſots, | 

and this de:d never waz inrolled, 11 Rep. 66. b. 76. a. &c. Paſch. 13 Jac. Magd. Coll. crſe. — 

Put the reporter, page 77+ b. 78. te'ls the reader, that there is a diff.rcxce between a general aft, viz. t 

(by or from any perſon or perſons, bodies politic, or corporate) as the ſaid act of 18 Eliz is, and an 1 

aft which ſpecifics partic var kinds of bodies pilitic and cerpurete; as the ſtatute of E. 6. Cap. 14. of t 

chan'ries, which <nats, that every gift, &c. made to the late King, his heirs, &c. or to the now 0 

king, his heirs, &c. by any archbiſhop, biſhop, &c. of any manors, &c. to the fa'd archbiſhop, &c. be- 2 

jonging, ſh all be good and efiectual in the law, to ali intents and purooſes ; an: the reporter ſays, that 1 
U 
5 
Vi 


1 
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= if tenant in tail gron's his land to rhe guren, ſuch grant is good again tte iTuc by the ature 18 Fliz, 
14 For the perſon ot the tenant in tail is able, and he has power upon the land; and that ſo in VAUcHaN's 
þ Ast, Mich. 1: & 23 Eliz. B. R. But it baren and fene by deed grant the land of the feme to 
tl.e queen, this is not made good by the laid act, to bind the feme after the coverture, or her heirs ; 
fr there the perſon of the feme covert is diſabied to convey her land, unleſs. by fine upon duc exami- 
nation, and (> alſo was it held in Vaughan s cafe. — £ here is a note in Cro. J. 364. Hill. 2 Jace. 
| p. R. wherr the laſt above mentioned diſtinction is ſaid by Coke upon the argument of Warren and 
i « mith's caſe, to have been adjudged in 30 Eliz. in Bawo's cars. But this ſeems to be meart 
V aughan's caſe, and only miſprinted ; but for the better explaining the difference, obſerve the dive ſity 
taken by Lord Coke, as above, between the two ſtatutes of 1 E. 6. cap. 14. and this of 13 Elie. cap. 2. the 
above ditlinftion holding in the one caſe, but nat in the other.] — This ſtatute extends only to make 
good in per feffions in circumHances ond not in jubſtance, which is the reaſon that it makes not good a 


jeaſe to the King vy an infant. Arg. Le. 334. pl. 467. : 
| * Previded, 


* 
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. - }, 8 
Provided, that all patentees, ꝛbbs have fince Nov. 18, or Hall, The eg 
during the ſpace of ſeven years, purchaſe or get of the queen any. ma- 


tte ice and 

. . if 2 » | al 

mrs, Oc. which, at the making of patents, were, or {4/7 oe of mire cenune. of 
7 


rearly value to the queen, and f5 anſhered in yearly ref, 17 ferme, 922 
than ſpecified in any ſuch patents, * or in the particitiars or Fate 1" 7, ef 
made by any auditor, furveyer, or officer ; then every ſuch patentiee, — i 23. ted. 


j , - , , qd ' - 3 5 * » 

their hrirs, executsrs, Sc. within one year after office, or ater due OO Pi 
: a ER cher jands 

proof, order or decree ther, had or made, or to be made within ten in es, of 


years after the end of the preſent [effion of parliament, dc. Dall pay for te yearly 


ſuch overplus after the rate of 60 years purchaſe, according ts the value bo en 
anſwered at the time of making ſuch patents. rectory of 
| A. of the 

value of icl. and J. S. inten ding to purchaſe of the queen the fa'd ſc tz and demeſnes procured 4 par- 
ticular to be m2 ie accordingly, and obtained letters patents, by which letters Patents the gu en, wwithuut 
int-nti-m of the pur er to vane mire pas ts him than the j.its ard d minis, gav. the ſaia jcire and de- 
mines, and tle uther lands and retry; and ſo the patentee had moie than was any ways mcant or in- 
tended, "The quettion was, If the patentee ſhould anſwer according to the rate of 69 years p1ichaſe, 
mentioned in this itatute ? for in the particular, no rate or value was made of any of the lands or rec. 
tory, but ony of the Icite and de mgincs, nor was there in the patent any value.ot ny part: wheretore, 
fince the ſtatute ſays, that the b years purchaſe ſhall be paid for the overplus and vue, which is mgre 
than is contained in the patent, particular, or rate; and here is no value o them in the particu.ar ur 
patent, it was held by ſome that nothing ſhould be paid to the queen; but the cal? confidered, it ap- 
pears, that the intention was, tiat ſhe ſhould have ſatisfaction for ſo much as ſhe did not intend to maſs 
according to the annual value; and the wards are to this purpoſe ; for though there is no value of the 
greater part of the tenements granted by her, made in the particular or patent, yet they were demiled 
for rent, which wis a rate made by the officer, and ſo remains in the account of the auditors ; but if 
the queen hai granted @ 205d or other thing, <vhich never had been rented, it was held by the two Ch, J. 
and Baron of the Exchequer, that in ſuch caſe ſhe had not been aided by the taid ſtatate. And. 110, 
pl. 155, Anon. i 

H. 8. in the 32d year of his reign made a /eaſs for years to the earl of B. of 1h» r'Fory of B idg- 
water, and of th tithes of tio bamlets in W. parcel of the ret ry of M. the refrdue of <which rectocy 
was demiſed by the Sing at 101. a year rent, and fo cintinued in demi). till 2 Eliz. when A. purchaſ'd 
of Queen Fliz. the rectory of V. at the walue of 10/. a yoar, and had general words of the tithes 
toe ham/ets, but no recital of the leaſe of the Earl of B. then in qi, and therely ie granted the 
reFory of B. and the tithes f txvo hamlets, and all contained im the carl of Bs ale, te the corporation 
of Bridg:eater. Afterwards Boſſeville, the ſon of A. after this ſta.ute of 15 EH. which had retro- 
ſpe to the beginning of her reign, claimed the tithes of the ſaid two hamlets agamit the cormoration z 
upon this a bill was preferred in the court of wards, and it was agreed by countel 01 both ſi ges, that 
the patent made to A. was void a: the firſt, as to the tithes of tu hamlets, tor want of re” tal or the 
leaſe thereof then in efie to the earl of B. and ſo continued void tili the ſtatute of 8 Elz. Two 
queſtions were made: 1, If the ftatute of 18 Eliz. will make the grant god by relation againſt the 
corporation of B. who had taken new grant of the tithes of the two hamle:s in 3 Elz becauſe the 
ſtatute is, that patente made fince 2 Now, 1 EM. all be g d anainF the queen's mapeſiy, ber beirs 
ard ſucceſſors, n t ꝛuit han ting non recital. zdly, Ir the deceit in under-valuing the laid tithes of the 
two hamlets, which made the grant void, be remedied by the ſtatute allo by relation of the natent 
made, or of the ſtatute made; and it was argued, that the patent, without recital, 1s made good againit 
the queen, her heirs and ſucceſſors, but not againſt others, and conſequently not againtt the Corporation 
of B. Afterwards, by the opinion of the two Ch. |. it vas agreed againſt Boſſeville. No. 131. pls 
278, Trin. 25 Eliz. Boſſcville v. the Corporation of Bridgwater. —2 And. 1:0. S. C. by name of 
HALris crit v. Tur CoryoxRATION of BrincwaTEr fays, the grant to the co. poration of 
Bridgwater was for 21 years, and the grant to A. was to him and his heirs, and the leale io tie core 
poration was agreed to be good; for the intention of the ſtatute was not to make good grants vod, but 
void ones good, and that the inheritance ſhall be in Bofſevilie, by reaſon of this itatute, which makes 
it good againſt the queen. And that if there are two Hates made by the king, whereot the Arit is 
void, &c. and the 24 good, the ſecond remains govd and the firit void. ——Sav. 58. 5. C. reported 
thus, viz, J. S. was poſfeſſed of a e. ſe for yours of a manor, of the demiſe of the queen. A. took 4 
new leaſe in 2 Fliz. for 21 years, , reciting e {aſe to F. S. for which reaton this ſecond leafe 
is void. Afterwards Brffewilie git a third leaſe for zo years, with a recital of ive me intereſts. 
It was agreed by all the juitices and barns allembled at detjeant's Inn, that by this ſtatute all patents 
are made good againſt the queen, her heirs, &c. but not againſt her patentees and aſſignee & and that to 
mail the leaſe to A. to be grod, which was void at the commencement, would be a hard conſtruction 
of the ſtatute, | > 

1he queen made a l-aſe of lands to A. and granted the re c to Fo S. wmiiſreciting the tenant”s name, 
and ifterwards made d d rant to R. x06 4 true tal of the tenant's name; and Forwards 
this Satute was hade: chis fh ul not rewve te e [24] gran becaule it was utterly defeated before 

; F. 2 | ile 


was leiſed of 
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ibe Patute. Cro. E. Sog. ſays, this was cited to be reſolved by advice of the junges in the court of 
wards, in one Bx1ypGwATEx's calez and that all the juſtices now amemed it to be good law. Hill. 
43 Eliz. C. B. ia c fe of Child v. Low. 

A. ſeized in fee, was attainted in a premunire, but before trial gave his land in tail to J. S. After- 
wards he was attainced of premunire, and this was found by othce under the Eschequet ſeal. Qucen 
El:zabeth granted theſe lands to C. under the great ſ-al, within the time of the provify of 18 Eliz. cap. 2. 
Reſolved that the grant by the queen was not good at common law, becauſe upon the attainder the frank 
tenement was not dweſted, and veſted in the king till an office found therzot, which ought to be an 
office of intitling, and not of informat:on only of the particulars of the lands; and alſo relolved, that 
th:s grant is not aided by tais act of 18 Elis. for the intention of the! flature bal te make @ grant gel, 
where the fate f frunkienem. n! wes ett ed in the king, and no office /ound ; in luch cafe this ſtatute 


' dis the defect of finding an office, according to the ſtatute of 18 H. 6. cap. C. but not to make a 


grant good, where the king has not any eſtate before office found. zdly, This “ ftatute makes the 
grant good againit the king, his heirs and ſucceſſors, and not againſt a ſtranger; and therefore 
does not defeat the eſtate of the donee in tail; and fo upon this point without argument, judgment 
was given fo: the detendant. Jv, 217. Mich. 5 Car. B. R. Grolte v. Gay ne. — Cro. C. 172. 
pl. 18. S. C 


* 114 } 


9. The queen demiſed a refory to the churchwardens of S. fr 
21 years, and afterwards by letters patents, reciting the fir/t grant, 
and that the church-wardens had ſurrendered all their eſtate for 
years, (modo habentes & ad præſens poſſidentes,) &c. the, in 
confederation of the ſaid ſurrender, and for a fine of 201., &c. demiſed 
the ſaid rectory to them for 50 years. It was adjudged, that there 
nced not be any actual ſurrender of the firſt leaſe, becauſe the 
words in the ſecond leaſe, (viz.) modo habentes & ad præſens 
poſſidentes, import, that they were then poſſeſſed of the firit leaſe, 
and their acceptance of the new leaſe for 50 years wa: in judgment 
of law a ſurrender of the firſt leaſe for 21 years, and thall precede 
it, and that a corporation may make a ſurrender of their term 
by an act in Jaw without writing, though not an expreſs ſurrender 
without writing. And the reporter adds, that he had ſeen ſe- 
veral other letters patents made on the like conſideration of a 
ſurrender, with the words ( modo habens & prfſidens) in none of 
which there was ever any actual ſurrender made. 10 Rep. 66, 
b. Trin. 11 Jac. in Scacc. Church-wardens of St. Saviour's caſe. 


(R. b. 2) Recital and Pleading.. 


5. C. cited rt. IN the patent to A. to be quit of collection of tenths it was 


| 2 Rep. 43 recited, that for as much as the abbey is the free chapel of 
2. in Alton» . | 
wooe's cafe, e king, he granted that the abbet ſhall be diſcharged of collectian of 


s. c. tenths, and therefore he ought 1% aver the recital of the king, upon 
ee — which it is [viz. that it is] (the free chapel of the king) and be- 
* in cauſe he did not, therefore ill; but Huſſey Ch. J. e contra. And 
Sir Tho. per Cur. the patent was diſallowed becauſe it was ill pleaded, in 
8 * as much as he pleaded it quad continetur inter aha, that ſuch a thing 
; was, & c. and did not aver it in fact, but it was ſaid per Cur. that 
at another time he ſhall have advantage of the patent, and ſo it 1s 

not loſt for ever. Br. Patents, pl. 71. cites 21 E. 4. 47. 
8. C. cited 2. And where the king recites, that whereas I have done him gord 
Hl. C. 45%. ſervice, and am decrepit and lame, therefore he grants to me, &c. 
— 3 there I need not 7s aver the ſervice nor reſidue in the rehearſal, 
25 where the patent is ex certa ſcientia & mere metu; for there the 
5 | rehcarſal 
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rehearſal is void, and tlie patent good; Per Huſſey Ch. J. 


f Ibid. 
: 3- Otherwiſe it 15 where the ſurmiſe comes of the part of the party. 
a Ibid. 
8 J. As where the king grants a manor which eſcheated to him, &c. 
k and in truth it is his inheritance, the patent is void; for it ariſes of 
1 «a falſe ſurmiſe of the party himſelf, but where it comes from the | 
: king, and not from the party, the rehearſal is void and the grant 7 
* good, quod Curia conceſſit. Ibid. | 
a 5. But where the king grants land, inaſmuch as the grantee ſhall 
x releaſe all his right in ſuch lands ts the king, there he ought to aver 
Ut that he has releaſed accerdingly. Ibid. 
2. 6. So where the king for ſervice performed grants to a man land, $ c. cited 
this is good, though he did no ſervice ; per Fairfax Juſtice, and Pl: C455: 
E therefore it ſcems, that there is a diverſity where the king himſelf u., in vir 
takes convſunce of the ſurmiſe or conſideration, and where the Tivmas 
ö king has it by infarmation and ſurmite of the patentee. Ibid, won 
2 Cale. 
in | *L 115 
- (S. b) Grant of the King. Repealed by or without 
c Scire Facias. In what Cafes a Patent may be re- 
1 pealed and made void without Scire Facias, 
e; | 
n LI. IF the patentee of the king of an office commits a forfeiture by wie there 
| condition in fact, or in laaww broken, the king may ouſt him 5 * _— 
= before any ſcire facias granted, or vthce, or making of any new Pas 
w patent. Co. 9. SIX G. REYNELL, 95. b. Dy. 3 El. 198. 50. da cauſe 
* and 211. 29. contra.) 72 
5 tu bere f the king has not made any nete patert, there the patentee ſhall not be ouſted by the king — 
of by icire facias at the king's ſuit; per the Reporter, D. 198. a. pl. 50. who toys, he intets it from 
6. certain precedents there cited, d that the reaſon ſeems to be, that he who is Faced in an office by 
e. matter of record, wwbercof the king has notice, eng bt nat to be r.mucd but Ly matter of record; vis. by 
{cire facias, and avoidance of the lecters patents, &c and Cites S. Þ, between Sir Robert Cheſter an! Ld. 
r forfeiture be of an office for life, though the vonviction be of record, yet there — de 
a cite facias; per Holt Ch. J. 12 Mod. 79. but o:berwite of an office a: 0. Tae King v. 
Kemp. 
as (2. If the Ling grants land by his letters patents under the great 
of ſeal, and in the lower part, after all the patent ended, it is put 
of per worrantum commiſſion. ) this being done by warrant of the 
on ___commilſoners f defefive titles upon compoſition with them made, 
e- if the commiſſioners had not an authority by their commiſſion to make 
nd any compolition in this cafe by force of their commiſſion, and fo 
in this is out of thgir commiſſion, thoſe letters patents are void in 
ing law without any ſcire facias to repeal them; and it is good pleading 
nat Ito ſay] non conceſſit, &c. againſt thoſe letters patents. Trin. 12 
t is Car. B. Rot. 344. 345. between BEsTNEY, BETTS, AND Or- 
way, for the vicarage of Cateras in com. Cambridge, in a quare 
00d impedit; reſolved per Curiam upon evidence at the bar, and the 
Kc. plaintiff nonſuited upon this reſolution. (But quære how this aver- 
al, ment d:hirs may be taken againſt the letters patents, the words 4 
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per arr. commu. nat being within the body of the patent, but after 
ail the patent ended. ) But it ſcems this averment may well be, 
— as in the commiſſion it is appointed, that upon the 
-arrant of the commiihoners, the patent ſhall paſs under the 

9 reat ſeal without other Warrant; and in the end of the patent 
is put (per warrant. commitſionar.). Mich. 16 Car. B. R. be- 
twoon Pr rxIN, &C. AND b. . PSON, and others, a Curiam upon 
evidence at bar 

Sci-e facias . Patent of the king ſhall be reve r/ed in Chancery by ſuit there 

to reveal the 

king's pa on!) 15 * petition, traverſe, or monſtraus de dreot, and ſcire facias there- 

tens © only . Br. Juriſdiction, pl. 102. (bis) cites 21 E. 3. 46. 


de in Chan- 

cy. © Petition, pl. 11. cites 21 E. 2. 47. Where the king grants the land by patent, 
and one Comes and 1-4 verſes be office, he ought to have iche facias in Chancery againſt the patentee, before 
We yoire's Br. Scice Facias, pl. 185. cites 14 E. 4. 1. 6. Br. Traverſe de Office, pl. 39. 
cites S. C. | 


. If the king be ſeiſed, be it right or wrong, a man ſhall ſue to 

_ by petition; per Wilby; quod nota; and this where the king 

I 116 } enters or ſeiſes without office as it feems, but upon falſe ofhce a 
man may traxerſe. Br. Petition, pl. 12. cites 24 E. 3. 55. 

5- A man fact a jurer at Weſlminſer who paſſod againſt him, 
fer which he was adjudged to priſon for his life, and his hand to 
be cut off, and his lands ſeiſed into the hands of the king, and the hing, 
thinking it had been forfcited, granted it to M. N. and afterward: 
he pardoned all the offence to the e nder, and all that to him belonged, 
by which the heir ſued ſcire facias, reciting the act, the grant, and 
the pardon, to ſay why the land ſhould not be re-ſeiſed, and livery made 
to the heir; and the zerant "demanded judgment, becauſe the ſcire 
fe clas was not founded upon record, and the charter it no warrant r 
ihe gudgment, & c. et non allocatur, but execution was awarded. 
Br. Scire Facias, pl. 160. cites 41 Aſſ. 25 

66. 6. Quare impedit brought y the king by reafen of the cuſledy of a 

mation, Pl. 1. qt we; decauſe the grantor of the anceſtor of the infant of this ad- 

pen „C. vowſon had preſented; and the grantee cblained ratification of the 

Er. Pro- ; / 8 

cedendo, pl. King; and becauſe it was perceived that it ſhould be prejudicial 

72 cles C. 25 the Ling, the ratification was repealed, and procedendo granted 
in thc quare impedit; quod nota. Br. Repellance, pl. 1. cites 45 
E. 3. 19. 

7. Where the king re-/cifes or reſumes land after livery made to 
a pri: r alien, & c. without cauſe ſbeun, the party ihall have petition 
and /cire facias again him who has the land ; but if it be re- ſeiſed 
or reſumed for cauſe thewn, he ſhall have traverſe to the cauſe, 
_ OY againſt him who has the land; per Cur. and fo 
it was done there. Br. Scire Facias, pl. 55. cites 2 H. 4. 10. 

Brooke ſays, 8. 2 was taken 77 an office which intitled the king to the 
AT land by ward which avas granted by patent to A. B. C. came and 
1 traverſed the gſice, and had ſcire facias againſt A. B. who was 
ben every, avarned, and did nat came; and therefore per Cur. his letters pa- 
Ver facias tents are void. Br. Scire Facias, pl. 131. M4 H. 6. 12. 


73 epcal 4 


patent, if th: patertce be warned and make: d. ſuult. Ibid, 


g. Where 


Prerogative of the King. x16 
9. IV here the king feifes for felony and leaſes for life, and a ſtramger Er. Livery, 


has title, there the king ſhall reſume and make livery to the party; * a 
ſor there he has reveriion. And where the king makes feofment Er. Reſciter, 
of land in award, in this caſe the letters patents ſhall be repealed, + 6+ cites 
and the land reſumed into the hands of the king, and livery made Gs 

fo the heir; for there the king had not ſee fimple to give. 

Br. Scire Facias, pl. 58. cites 7 H. 4. 20. 

10. Scire facias was ſued to repeal letters patents, inaſmuch as Fr. Livery, 
king E. 3. tas prſſefjed of land in award, and die, and this came to , 1% © 
king R. 2. who granted it fer life, the rematuder over in fie; and 
the land was re-ſciſcd, and livery made to the heir fine exitibus, 
and the letters patents revoked and annulted; quod nota. 

Br. Scire Facias, pl. 63. cites 7 H. 4. 41. 
11. Writ of error was ſued mn an othiwwry ef felony, by which 


fire facias u awarded againft the lords mediete and immediate, 


and againſt the tertenants who were warned; and one came and 
alleged grant by the king for term of life, and prayed aid of the king, 
and had it; and after pr>cedendo, they were at iq, if the party 
was impriſoned at the time of the outlawry pronounced or not, and 


found for the cutlaw z by which he prayed that the ciillawwry be re- 


verſed, and the letters patents repealed ; which was denied him; 
whereupon judgment was given that the outlawohy be reverſed, ond 
he reftored ts the common 1:20, and to all that ke loſt for this cauſæ; 
and as to the letters patents they would adviſe; but by this judg- 
ment of reſtitution he ſhall re-have his land; per Gatcoign and 
Huls; but Tyrwhite contra, before another ſcire facias ſued ;; 


and he held ſtrongly, that he ſhall have anther ſcire facias, and 
thereupon the outlaw pleaded pardon of the king of the telony ; 
and it was allowed. Br. Scire Facias, pl. 76. cites 11 H. 4. 53. c 117 7 


N , 17/1 3 I +}, 219 *; i [ 7. 
12. If traverſe of office is tendered, and the plaintiff takes the land B.. 


to farm according io the flatute, and finds furety, and after it is yi. 24. cites 
awarded that the traverſe deer not lie, by this the farm and ſirety S Chr 


it arpears 


ic diſcharged, without ſuing ſcire facias te repedl the patent of Ihe farm. me. 
Br. Scire Facias, pl. 172. citcs 4 E. 4. 29. plaintiti has 


13. Where a man traverſes office for land, efice, &c. Thich no title. 


paſſes for him, and againſt the king, there he all have ſcire fa- 
C!45 againſt him 70 has it of grant of the kings of Hale chain, as 
for life, or durante minore ætate, or the like; contra again Him 
who has only the occupation at awill, Br. Scird Faeias, pl. 173. cites 


5 E. 4. 3. 


14. Where the king by his letters patents, dated 1% Aay, grants 


to me an office or other thing, and after by other patents dated 
2d May, he grants the fame thing to a ranger, thole ſecond 
patents are merely void; and yet I thall have ſcire facias againſt 
the ſecond patentee, and avoid thoſe laſt patents by judgment 
of the Court. Per Cur. Keilw. 196. b. Mich. 9 II. 8. 


15. Scire facias to repeal the grant of the once of remem- 


braneer of the Exchequer to one Blague, made 18 H. 7. and aiter- 
wards in the 3 H. 8. he was made baron of the Exchequer, 
quam diu ſe bene geſſerit in codem oflicio baronis. Afterwards 
H. 8. at the requeſt of Blague, granted the ſaid oflice of re- 
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membrancer to Blague's ſon for life, to have after the ſurrender 
or demiſe, ſeu aliquo modo quocunque & quandocunque vacare 
contigerit. And becauſe Blague had no legal eſtate after his being 
made baron, upon ſcire facias returned, and default made, judg- 
ment was given to revoke the laſt patents, &c. D. 197. b. 198. 
pl. 47. cites Hill. 15 H. 8. Blague's caſe. 

16. Heare facias ifſued to repeal a grant of the office of bailiff of 
the hundred of C. which P. the plaintiff had by inheritance m fee 
fimple, and was expulſed, &c. by colour of letters patents. Upon 
the ſcire facias returned, and nil dicit, the patent was revoked, 
and P. reſtored to the office una cum exitibus, with a ſalvo jure 
cujuſlibet, D. 198. a. pl. 49. cites Hill. 28 H. 8. Penwarren's caſe, 

17. The Lord Ch. J. Brooke granted to G. the office of prothe, 
notary of C. B. and afterwards rewgked it without a icire facias, be- 
cauſe he was incapable to execute that office, and granted it to 
another; and thereupon a precedent was ſhewed, 5 Ed, 4. where 
the office of the clerk of the crown was granted to one Vynter, 
and Croxon who died; and then Vynter exhibited his patent, 
and prayed admittance; but the Court would not admit him to 
the office, becauſe he was unexperienced in it, and his diſability 
beiug ſignified to the king, ore tenus, without 2 ſcire facias, he 
commanded them to ſwear and admit another. Dyer, 150. b. pl. 1, 
Mich. 4 & 5 Ph. & M. Vynter's Caſe, 

18. Sir Maurice Berkley having the Mce of banner-bearerſbip in 
the field, ſurrendered the ſame before a maſter in Chancery cut of 
court, but did not deliver up his letters patents to be cancelled ; this 
ſurrender was accepted and recorded by the ſaid maſter ; and 
thereupon the office was granted to Sir John Sullyard. After- 
wards Sir Maurice Berkley brought a ſcire facias to repeal the 
grant to Sullyard, And the queſtion was, whether the ſaid re- 
cord was ſufficient to make a ſurrender or not? But the matter 
was compounded by the Lord Keeper, ex aſſenſu partium; and Sir 
J. S. was removed, and Sir Maurice was reſtored ſine exitibus 
vel feodis medio tempore receptis, D. 176. pl. 29. Hill. 2 Eliz, 
Sir Maurice Barkley v. Sir John Suliard. | 

19. The tenant of the plaintiff conv-yed the land to the king, 
and the king conveyed to a corporation; ſo as in rigour of law the 
ſeigniory of the plaintiff was extinguiſhed ; but the king was 
deceived in his grant; for he was made an in//rument to do wrong, 
fo deprive the plaintiff of þis ſeigniory, and therefore the king's 
grant was void. Upon the whole matter, foraſmuch as the plain- 
tiff's tenant cannot have the land, becauſe he has conveyed it to 
the king, and the king cannot have the land, becauſe of the 
wrong it would do to the plaintiff as to his ſeigniory, therefore 
the ſaid letters patents ſhall be repealed. If the plaintiff's tenant 
had conveyed the land to the king by deed inrolled, or had been 
attainted of treaſon, and the king had granted it to a common 
perſon to hold of the kiny ; now the ſeigniory of the lord in this 
caſe had been extinguiſhed ; but the king upon petition ought to 
repeal this patent, and grant it fo that the ſcigniory of A. ſhall 
revive —Jcnk. 22. pl. 40. 


20, Upon 


Prtrogative of the King, 


20. Upon a ſcire facias againſt Richard earl of Dorſet, and 
others, members of Sackvill-college in Faſt-Grinſted in Suſſex, 
to ſhew cauſe why the patent of incorporation ſhould not bs repealed, 
ſo far as it concerns Edward earl of Dorſet, and the heirs males 
of Robert earl of Dorſet the founder, the writ recited the will 
of Robert, who deviſed to his executors, & c. that they ſhould found 
and endow the ſaid haſpital, and make bye-laws, and that the heirs of 


' the founder ſhould have the patronage and viſitation thereof. It re- 


cited alfo, that the king intending to incorporate the faid hoſpital 
according to the ſaid will, conſtituted the corporation, and granted 
licence to purchaſe the endowment intended; and allo that 
Edward earl of Dorſet, who was heir male of the founder, ſhould 
have the patronage and viſitation ; reciting further, that the lady 
Thanet and the lady Compton are heirs of the founder, and that 
Edward earl of Dorſet had taken upon him the patronage and 
viſitation, to the diſinheriſon of thoſe ladies; upon this ſcire 
facias Richard earl of Dorſet demurred. As to the queſtion be- 
tween the heirs general of the founder, and the heirs male, Twiſ- 
den ]. held, that the letters patents to Edward earl of Dorſet 
and his heirs male are void, and ought to be repealed, and may 
be repealed, though they are void; and cited Hill. 12 H. 7. 
Keilw. 19. a. per Keble. And that they are void appears, iſt, 


Becauſe they are contrary to the king's intention, as Hob, 223. 


Anne Needler's caſe; 10 Rep. 110. b, Vow's caſe. 2dly, 'The 
king cannot deprive the patron of thoſe rights which are appendant 
to him, which are jus patronagii and jus viſitandi, which are in 
earl Robert and his heirs ; but the Lord Ch. Baron Hale gave 
ſeveral reaſons why he could not give opinion to repeal this pa- 
tent without great cauſe. He held, that ſuch ſcire facias lies not 
in point of form. 1ſt, A patent may be repealed in part ; but 
this ſhall be only in Hed independent. Fitzh. Petition, 19. 
2dly, There will be an infinite inconvenience, if by this way part 
of this patent may be repealed ; for by this way a good patent 
may be made nought; & e contra. 3dly, The king had faid 
how he will have this corporation qualified, and he is dead, and 


now he will make other patrons after his death. gqthly, The 


king hath ſaid how it ſhall be governed, and not otherwiſe. And 
here is no neceſſity to repeal this; becauſe if there be void clauſes 
they may be tried in aſſiſe, and therefore the writ is ill. 2dly, 
It doth not lie for the matter. 1ſt, Becauſe the king takes no- 
tice of the clauſes in the will, which was deſired to be repealed ; 
and therefore he is not deceived in this grant. In the creation 
of the hoſpital, ſunt tres actores fabuke, 1, Earl Robert. 2. 
The king, whoſe right is to grant the incorporation. 3. The 


_ executors, which ought to endow this hoſpital. 2dly, The exe- 


cutors are not at any prejudiee, becauſe they are not compellable 
to endow this corporation, if it be not according to the will of 
ear] Robert. 3dly, If the executors have endowed the hoſpital, 
beirg ſo created, it is a breach of truſt. There is no patronage 
till the foundation of the hoſpital, and the heir of Robert hath 
not to do with it till the foundation; and the executors do not 
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break the truſt. The Lord Keeper would adviſe ; and ſo it was 
adjourned. Raym. 154. Trin. 18 Car. 2. B. R. and 177. Paſch. 
21 Car. 2. B. R. The caſe of Sackvill-college. 

21. In error of a judgment in ſeire ſacias in the petty-bag, 
which ſet forth, that the city of Rocheſter was an ancient city, 
and incorporated time out of mind till 1 Ed. 4. who incorporated 
them by a new name of, &c. that before and after that time they 


had a market there, held every Wedneſday and Friday, and toll, 


&c. And that the king by letters patents, 7th of March laſt paſt, 
recited an inquiſition upon an ad quod damnum, by which it was 
found, that it would not be to the damage of the king, or of any 
other perfon, if the ling ſhould grant to the defendant a market in 
Chatham, to be held there every Tueſday, whereupon he granted 
to the defendant a market, to be held there every Tueſday, cum 
omuibus proficuis, &c. prout per literas patentes apparet z and that 
whereas Chatham is within a mile and a half of Rocheſter ; and 
whereas datum eit nobis intelligi by the mayor, &c. of Rocheſter, 
that the 2writ of ad quod damnum was executed on the day it bears date 
at 30 miles diſtant from pre — and without notice given to the 
mayor, & c. ſurreptiſioſe & fraudulenter; and that the grant is 
ad damnum of the city of Rocheſter, and of the market there; 
and by reaſon thereof the grant is void; therefore the ſheriff of 
Kent is commanded to warn the defendant, &c. to ſhew cauſe why 
the letters patents ſhould not be cancelled. The defendant de- 
murred, and the Attorney-General joined in demurrer. And the 
Lord Chancellor Finch, aſſiſted by North Ch. J. and Jones J. 
gave judgment, that the letters patents ſhould be cancelled and 
vacared : whereupon the defendant brought a writ of error in the 
Houſe of Lords; and there it was objected, that this ſcire facias 
doth} not lie to repeal letters patents, becaule there is another 
remedy at common law, by athte of nuiſance, or quod permittat, 
where the matter may be tried by a jury. But the judgment was 
aihrmed, and it was reſolved that the king hath a right to repeal 
a patent by ſcire facias, in which he was deceived, or the ſubject 
prejudiced. 3 Lev. 220, Trin. 1 Jac. 2. in the Houte of Lords, 
the King v. Butler. | 
22. A grant was made by the crown, for the ſetting aſide 
whereof an E:gith bill was brought, and it was argued, that it 
was the proper remedy in this cate ; for that no ſcire facias would 
he, it not being a record of this court, and if it would, yet it 
would not reach the fraud objected, it not appearing within the 
body of the grant; and that in this caſe equity did but follow the 
law, and that it was not fitting it thould be left in the power of 
the king's oilcers, by their connivance in paſling grants, to put 
the king without relief in a caſe of fraud and ſurprize ; and though 
there was 19 precedent of ſuch ſuit, yet all precedents had a begin- 
ning, and that, in this eaſe, was fufhcient ground for a decree, 
there being all the badges of fraud and ſurprize imaginable, 8c. — 
In the paſſing the grant there was 19 awarrant 19 the auditor te make 
eit the particulars ; nor io the ſurveyor to return an e/fimate ; no! 
bill with a docquet, ſigned by the altarneys nor any of the uſual 
methods obſerved, but only a warrant under the ficu manual for 
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Palling the grant in queſtion 4h the chancellor, and counterfigned by 


im; which is making a warrant to himſelf, a thing never before 
heard of. And though a patent may paſs by immediate warrant 
under the privy ſeal or ſignet, yet this is in effect no warrant, be- 
ing only under the ſign manual, and no ſeal, either privy or ſignet, 
to it. That this matter was diſpatobed with great hurry, the war- 
rant being figned the 29th, and the patent paſſed the dutchy ſeal 
the 31ſt of the ſame month, though it would take a week's time 
to ingrols it; and that here the petition, propoſal, the chancellor's re- 
port, and warrant for the grant, are all of the awriting of the grantee's 
ſervant ; and that the over-value 4vas exceſſive. An for thoſe rea- 
ſons the patent was ſet aſide by the Chancellor, aſſiſted by Jones 
Ch. J. and Montague Ch. B. See Vern. 277 to 282. Mich. 
1684. And. 370. 382 to 392. Hill. 1685. Attorney-General 
v. Vernon, Brown, and Boheme. 
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* upon a Scire Facias. 


LI. FF the king grants a patent by fraud or falſe ſuggeſtion, by The Earl of 

which he is deceived, he may avoid it upon a ſcire facias jure — 
regio. 21 E. 3. 47. Co. 11. Mac. COLLEGE, 74. b.] the king, for 
that E. 2. 
gave to his father 60l. rent out of the will of C. in tail, his father died, be within age, and the king ſriſcd 
by ward the plaint ff, who is yet within age, and the king by bis letters patents gave te the Lord F. M. 
in fee; and becauſe the king is bound to render to the heir as fully as it came to him, he prayed that 
the patent be repealed, and the rent reſeiſed; upon which the petition was indorſed, that the arch- 
biſhop of Canterbury and certain others, calling to them the chanceltor, ſhould do that which is fair ac- 
cording to law and te ſon; upon which ſcire facias wwas iJued to warn J. M. to appear in the Chan- 
cery, to ſay, why the patent granted by falſe ſuggeſtion thould not be repealed, and the rent reſeided 5 
which ſuggettion wat, that the land came to the hing by the attainder of R. F. whereupon J. M. came 
and ſaid, that foratmuch as this ſuit is to defeat frank-tenement, and to reſtore it to another, that this 
{hail be at the common law, et not allocatur, becauſe it is to repeal patent of the king, which can- 
not be but only in Chancery. Br. Petition, pl. 11. cites S. C. — ge. Patents, pl. 14+ Cites 
S, C. — Br. Scire Facias, pl. 104+ eites S. . 

M. was ſeiſed of an houſe, &c. which he be/d of the bib of Winchefter, and would convey the ſame 
te the friars Carmelites, but the biſhop would not conſent ; whereupon the friars and the tenant agreed, 
tenant ſheuld grant it to the king, and he to the friars, which was done accordingly ; and afterwards upon 
averinent of this fraud by the biſhop, the patent was repealed, and the bithop reſtored it io his ſeig- 
niory. Cited Roll. R. 168. in the caſe of Warren v. Smith, per Houghton, Doderidge, and Coke, 
as 17 E. 3. 59. Meriot's caſe, 

The queen preſented where jhe tad no right, and quare impedit wis brought againſt the incumbent 
and the bithop, and avjudged for the plaintiff, The defendant afterwards perceiving this, brought 
treipals againſt the plaintiff, whereupon the ſaid plaintiff (now defendant) was outlawed, and then 
the (now) Jerendant reſigned, and the queen prelented him egain; whereupon he was inducted; and 
after the plaintiff brought a writ of error and reverſed the outlawry; and then brought ire tacias upon 
the judgment in the quare impedit againſt the detendanc, where all this fraud appeared to the court, 


and therefore he recovered the preſentation. Cited by Doderidge J. as Trin. 30 Eliz. Kot. 139 
B. Beverley v. Corbet. 


2. Scire facias upon ſaggeſtion, Mat tenant in tail, the reverſion 
*o the king, had purchaſed licence to alien in ſee, and retook to him and 
1s feme in tail, the remainder to his right heirs ; and exception was 
taken, inaſmuch as it was not warranted by any record, et non 
allocatur; for it ſulkces upon ſuggeſtion. Br. Scire Facias, pl. 159. 
cites 40 Afl. 36. | 
3. Scire 
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Br. Scire Fa- 3. Scire facias was ſued to reverſe certain letters patents made 

tn. by the king, who was intitled by office before the eſcheator, that 

21: J. N. committed treaſon where he awas never indicted of the treaſon, 
and the tenant prayed in aid of the king, and had it; and after 
procedendo came, and he ſaid nothing; by which the Court bid 
the plaintiff ſue procedendo to judgment; for this title is not ſuf- 
ficient for the king, becauſe the party does not loſe the Jand until 
he be attainted. Br. Scire Facias, pl. 66. cites 8 H. 4. 21. 

So a patent 4. Scire facias was ſued to repeal certain letters patents of a 

for a market grant of a fair, ita quod non fit præjudicium vicinis feriis ; and 


3 becauſe it ſurmiſed to be nuance to anather market or fair, there- 


| market was fore writ iſſued, &c. Br. Scire Facias, pl. 71. cites 11 H. 4. 5. 


within 2 

mile and a half of it, which was much damaged by it, was decreed by Finch C. and aſſiſted by North 
Ch. J. and Jones J. upon a ſcire facias, to be repealed, though an ad god damnum bad iſſued ; and 
was returned, that it was not to the damage of any. 2 Vent. 344. Hin. 31 & 32 Car. 2. in Canc. 
Sir Oliver Butler's caſe.— This decree was attrmed in the Houſe of Lords, Trin. 1 jac. 2. 3 Lev. 
220. the King e. Sir Oliver Butler, — Cites 2 E. 3. 24. Scire facias to repeal a patent of toll. 
And 17 E. 3. 59. b. Of market, 11 H. 4. 5. Of market, D. 197, 138. 276. And they ſaid, 
there never was any queſtion, whether the writ lay, but oaly of the manner, and other incident mat- 
ters. 


Scire faciaz p. Scire facias to repeal a grant of an office of auditor for a 
katy forfeiture in not producing an account at ſuch time as he ought to 
I the do; and being returned warned, he made default; whereupon 
office of the judgment was given for the forfeiture, and that the letters patents 


ee at and the inrolment thereof be annulled. D. 197. b. pl. 46. cites 


arms, for 


=et a:tending Mich. 14 H. 8. Toly's caſe. 


bis ce, 
ſo that the king's buſineſs remained not done, in contemptum regis, &c. And upon two nihils returned 
and default, judgment was given accordingly, and that the office be ſeized into the king's hands as for- 


feited, &c. D. 198. 3. pl. 48. cites Trin. 26 f. 8. Eſton's caſe, | 


D121 

: 6. Although the king, as to his natural perſon, may be within 
age, yet his natural perſon being joined with his politic, they 
are one indiviſible body. And he ſhall not avoid his grants made 
within age, nor his leaſes by nonage, whether he be ſeiſed in tail, 
or in right of the dutchy of Lancaſter, or in right of his crown. 
The lands of the dutchy of Lancaſter are ſevered from the poſſeſ- 
fions of the crown, as to the manner of granting them ; but for 
age, aid, and ſuch poo relations, the duke is as king; but 
the king may avoid his grants by dureſs as in caſe of rebellion, 
if the rebels having the king in cuſtody extort grants from him, as 
it happened in the caſe of H. 3. in the barons' wars. Jenk. 265. 
pl. 69. cites 2 Eliz. Plowd. 213. 

7. In a great vein leud, part of the earth fel] upen a miner, 
and lilled him; only that parcel, and not the whole vein, was for- 
feited for a deodand. The king, by his letters patents, granted 
the ſaid vein to J. S. The lord chancellor of England, on the prayer 
of the owner of the ſaid vein, called in the ſaid J. S. by ſcire facias, 
in the king's name, and by the prerogative law cauſed the ſaid let- 
ters patents to be revoked ; becauſe they were »btained ſurreptitionſly, 
and in deceit of the king. Jenk. 64. pl. 21. 
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(U. b.) Who may fue the Scire Facias. 


[i. JE by an office a tenure is found of the king, and that A. B. is 
in ward to the king, and thereupon the king grants the 
wardſbip of A. B. of body and land; and after C. D. comes and 
traverſes the office, he ſhall have a ſcire facias againſt A. B. to re- 
peal his patent. 4 H. 6. 12.] 
[2. If the king grants tue ſeveral patents of the ſame thing, the 8. p. Jenk. 


firſt patentee may ſue a ſcire facias againſt the laſt patentee, to re- 126. pl. 56. 


peal the laſt patent. 37 H. 6. 14. D. 3 EL 197. 45. Divers _ 2 


precedents ſhewn accordingly.) that if the 
| firſt patentee 
be ouſted, he has his election to bring an aſſiſe or ſcire facias, if the patents are for lands or for an of- 


ce for life, By the juſtices of both benches. Judge Jenkins ſays, that regularly the law is, that 


the firſt patentee may have ſcire facias againſt the ſecond, but the ſecond patentee may have it again 
the firſt, m— Where 19 patents are granted of one and the ſame thing, though it be kn«wn by the name 
sf the manor of B. and of the manor of S. yet if the laſt ouſts the firſt, ſeire facias lies to repeal the patent; 
aud if it be of divers things, aſſiſe lies, and not ſcire facias. Br. Scire Facias, pl. 1 76. cites 8 E. 4. 6. 
Br. Patents, pl. 63. cites S. C.——Scire facias was awarded for a firſt patentee to repeal letters patents 
of a ſubſequent patentee to be park keeper 3 and upon return thereof, and a judgment by nil dicit, the 
judgment was given in Chancery, that the letters patents be revoked. Dyer, 197. pl. 45. cites 10 H. 8. 
Hunt v, Coffin. 


[3- If the king grants two patents of one and the ſame thing, 
the ſecond patentee fol not have a ſcire facias againſt the firfl pa- 
tentee to repeal the firſt patent. D. 10 El. 277. 54. Where it 
is ſaid, that this is contrary to the books and precedents and the 
common courſe. 39 H. 6. 33. Contra.) . 
(4. If the king grants a patent of land, or of an office, he may 2 
ſue a ſcire facias againſt the patentee to repeal the patent pen an . 
expreſs condition broken, or for a fortetture by force of a condition in law. [ 122 } 
D. 3 EL. 197. 47. 4 El. 211. 29.] | 
[5. If the predeceſſor king aliens by charter any of the 7 of Hill. 3Joc.- 
the dutchy Cornwall, the eldeſt fon of the ſucceſſor king, being 
of Cornwall, may bring a ſcire facias in the name of the king to 
avoid this patent. Co. 8. the PRIxNck's caſe, 1. So done and ad- 
mitted. And ibidem, fol. 22. b. 23. Divers precedents cited 
accordingly, without any allegation of any fraud or deceit in the 
obtaining of it.] 
[6 6 E. 4. 8. b. The fir? patentee of the office of clerk of the Bt. See fe. 


. . . . i Sz J. . 
crown ſued a ſcire facias, in the name of the king, to repeal a ſecond =o 4 


patent: but there reſolved in Cam. Scacc. fol. g. b. by the juſtices, 


that both ought to be of the ſame thing ; for if the patents are of 
ſeveral things, and the fir patentee is ouſted by the ſecond patentee, 
the firſt patentee ſhall not have any remedy by ſcire facias, but 7s 


put to his affiſe. [Baggot's caſe.) 


7. Where the king is intitled by falſe office, and grants the land Br. Traverſe 
over, he who is grieved may traverſe the office, and have ſcire fa- 2 
cias thereupon againſt the patentee. Nota. Br. Scire Facias, . citesS. C. 
pl. 69. cites 9 H. 4. 6. | | 

8. Where 
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8. Where a patent is granted 7% the prejudice of the ſubjef, the 
king of right is to permit him upon his petition to uſe his name for 
the repeal of it in ſcire facias at the king's ſuit, and to hinder 
multiplicity of actions upon the cafe 3- for ſuch action will lic, 
notwithſtanding ſuch void patent. Per Finch. C. 2 Vent. 344. 
Hill. 31 & 32 Car. 2. in Canc. in Sir Oliver Butler's caſe, 

9. Scire facias out of Chancery, returnable in B. R. to repcal 
letters patents of the re2ory of Algate; it was held, that if letters 
patents are granted 2% the prejudice of any ſubject, he may have a 
ſcire facias, upon the inrolment of them in Chancery, to have 
them repealed, as well as the queen may. As if a Vir be granted 
to the damage of mine, I may ſue ſcire facias to repcal ſuch grant. 


Mod. Caſes, 229. Mich. 3 Annz, B. R. Brewltcr v. Weld. 


(X. b) What Thing ſhall be [or amount to] a 
$5 Repealing. 


. 


LI. JF the king brings a ſcire facias againſt a patentee to repeal 
his patent, and the patentee is returned warned, and makes 

default, and thereupen judgment is given againſt him, by this the 

letters patents are annulled, made void, and of no ettect. D. 3 

El. 198. 50.) 

ug of the [2+ So the king granted at feveral times . ra patents one 

land and and the ſame thing to ſeveral patenices, and the fi parentee brought 


body — ſeire facias againſt the ſecond patentee to repeal his patent, who 
1 is returned warned, and makes default, upon which judgment is given 
*23 <o —_ 4 ; 


D. came and againſt him. His patent 1s by this annulled, made void, and of 
— no effect. D. 3 El. 198. 50. 37 H. 6. 14.) 
office; an 
had ſcire againſt A. B. and was warned and made default; & per Curiam, Ly this d:fault bis letters 
tents of the ward are wid; Brook ſays, quzre it the ſame law be upon every other ſcire facias to re- 
peal a patent, and ſays it ſeems clearly that it is. Br. Patents, pl. 20. Cites 4 H. 6. 12. Ard 
upon this another patent was granted of tne land by the king to C. D. until it foould be diſcuſſed b:taween 
n and the ting in the trawerie, aud after C. D. vas norſuited ; and per Cheney and Hales Juſtices, 
dy the nonſuit this is a diſ in of the trauer e, and therefore the ſecond le*ters patents are void alſo, 
quod nota. Br. ibid. S. F. And this judgment ſhall be pleaded againſt the patente in any court. Br. 
Patents, pl. 23. cites 37 Hf. 6. 14. Br. Scue Facias, pl. 138. cites S. C. 


3. The Ling granted to A. B. theſe liberties, viz. 4h be exempt 
from juries and inqueſts, &c. and after all, franchiſes granted by this 
1123 ting were repealed by act of parliament. Quære, if liberties are re- 
pealed by this word franchiſes? Br. Repellance, &c. pl. 7. cites 
34 H. 6. 25. | 1 | 
4. The chancellor of England demanded of all the juſtices, 
that where the inheritance of the crown of England, and of France, 
with all pre-eminences and prercgatrves, were given by aft of parlia- 
ment to H. 7. and to the heirs of his body, whether the liberties 
aud franchiſes were by this reſumed ; and they anſwered that they 
were not; the reaſon ſeems to be, inaſmuch as it hall be intended 
ſuch things «vere in the crown at this time, and not thoſe which 
ooo men had by good title. Br. Repellance, &c. pl. 5. cites 
1 H. 7. 13. 


ho 34 


2 
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e. 34 & 35 H. 8. 21. Provides that ¶ notwithſtanding this aft 


the king's grants of effices, and their fees for keeping of caſtles, houſes, 


parks, chaſes, foreſts, or bleck-houſes, ſhall be void, when the cauſe of 
exerciſing ſuch offices is determined. f 


X. b. 2) Patentee. Oufted, how. 


I. WW HERE the bing is jutilled by Mice to a ward, or ſuch like, Br. Petition, 


and grants the land over by patent, and during the nonage Fl: cites 
7 ; WS S 8 S. C. 


one comes and traver/cs the office, or makes petition, and this matter 
is feund jor him, tcire facias thall be awarded againſt the patentee, 
to fay why the party ſhould not have execution; and ſo fee that 
the patentee ſhall not be ouſted without being warned by ſcire 
f. clas. Br. Scire Factas, pl. 156. cites 37 All. 11. 

2. If the king cauſe his valect to be admitted to a corody in an ab- 
bey, of which he is not founder in jure corone, by which the abbot 
ſucs by petition, and upon the matter diſcharges the corody, he 
ſhall have ſcire facias againſt the valet to remove him, though 
the name of valect be not named in the petition ; per juſficiarios ; 
but in a petition cf land he ſhall not have ſcire facias againſt the ter- 
tenant for term of life of the leaſe of the king, &c. unleſs he be named 
in the petition ; for it ought to appear in the petition in whom the frank- 
tenement is ; quod nota, the difference; for there the land is de- 
manded ; but in the other caſe the corody is not in demand, but 
it is to diſcharge the corody. Br. Scire Facias, pl. 169, cites 
5 E. 4. 122. | 


(X. b. 3) Patents Repealed. Pleadings. 


1. AN office found, that M. the tenant of the king died ſeiſad, his 


heir within age, aud the king granted the «ward to W. and 
the feoffees traverſed the office, that the tenant infeoffed them, abſque 
hec, that he died ſeiſed, and had ſcire facias againſt the grantee to 
repeal the patent, who came and faid, that another office is found 
that the feoff ment was by colluſren to toll the king of the wvard, and de- 
manded judgment, if he thould be anſwered to the ſcire facias, 
this office not being traverſed, & non allocatur, becauſe it was 
found pending the writ ; but yet the defendant was ſuffered to 
plead the ſame matter to ſave his patent; and ſo he did, and 
ſaid, that the feoffment was by colluſion, &c, and thereupon were 
at iſſue, Br. Scire Facias, pl. 79. cites 11 H. 4. 80. 

2. Where the king has a manor in ward, which is known by the 
name of the manor of B. and of the manor of S. if he grants the cuflody 
of the maner of B. to one, and after grants the ciſtody of the manor 
of S. to anather, and he ouſts the firſt grantee, and he brings 
ſcire facias to repeal the patent, he. ought to ſurmiſe, that the ma- 
nor of S. and B. are all one, &c. ſo that it may appear, that the patents 
are of one and the ſame thing; for if they are of divers things, 


af 
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Mie lier, and not ſcire facias, Br. Patents, pl. 63, cites 8 E. 4.6, 
per Markham and Choke. | 

3. Where ſcire facias iſſues at the ſuit of the king, the cauſe of 
the forfeiture of the thing is touched in the writ, but otherwiſe in 
other ſcire facias's ſued by one patentee againſt ansther. D. 198. b. 


pl. 50. And vide Ibid. 197. pl. 45- 


(Y. b) JVhat ſhall be [faid to be a] Grant againſt 
the Law. 


1. JF the king grants to another Nat he ſhall not be puniſhed for 
{ I any felony which he hall do in the time ta come, this is io 
becauſe it is againſt common right and juſtice. 19 H. 6. 62. b.] 


Se if the [2. So it is if he grant that he ſhall not be puniſhed for any 


_ treſpaſs which he ſhall do hereafter. 19 H. 6. 62. b.] 


te 7. N. 
5 I ſpall nc! have action againſt bim, where be is indebted to me, this grant is not good; per Cott. 


Juftice, Br. Patents, pl. 15. cites & H. 6. 19. 
Grant by the king, that a mbh rt be impleaded is void. Br. Juriſdiction, pl. 39. cites 8 H. 6. 


18. S. P. Br. Patents, pl. 15. cites 8 H. 6. 19. 


S. P. Noy [3. The king cannot grant to any to ho/d a court of equity: 


mag becauſe this is in derogation of the common law. Hob. R. 87, 88. 
Webb, between MARTIN and MARSHALL. Not 0 the queen.] 

Br. Jeriddic. 4. Treſpaſs of goods carried away againſt T. C. who pleaded 
non, pl. 39. to the ſuriſdiQtion, becauſe he is chancellor of Oxon. and H. 4. 
enes S. C. granted to J. K. chancellor of Oxon. and his ſucceſſors, that they 


ſhould not be impleaded by 4urit of treſpaſs, nor contract for things done 
by their office, and ſhewed that he diflrained by his office for not making 
of a pavement ; and the opinion of the Court was, that the grant is 
not good; for it is contrary te law and juſtice, that a man fhall 
not be impleaded in any place. Br. Patents, pl. 15. cites 


8 H. 6. 19. | 
And alſo the ſaid T. C. came, and ſaid that he is chancellor 


of * and that king R. 2. had granted to J. K. chancellor, 
and his ſucceſſors, that they ſhould have conuſance of all pleas moved 
in curia regis, whereof the one party was clerk of the univerſity, and 
abiding there, and ſaid that he is clerk, ſcilicet doctor of divinity, 
and abiding there, and prayed the conuſance; and by the opinion 
of the court he ſhall not have it, becauſe he is party, and cannot 
be indifferent in his own caſe. And per Martin and others, the 
grant is not good, unleſs it were licet idem cancellarius fuerit pars, and 
if it had thoſe words, yet it is not a good grant, unleſs the grant 
be alſo, that then he may make a deputy, or conſtitute another man to 
be judge ; for he himſelf cannot be judge and party by theſe words 


(leet fuerit pars) and the other juſtices in the ſame opinion. 


Br. Patents, pl. 15. cites 8 H. 6. 19. 
6. A man =- liberty to ſue where he will, but the king may 


prohibit him of it; as if he grants to J. 5. that of all treſpaſſes 
done in his manari the plea ſpall be before him ; per Babington, h. 


J. Ibid. 
7. Where 
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7. Where rape is made felony by ſtatute, it is not inquirable as 
felony, unleſs before juitices who can hear and determine felony 3 
the king caunct make it inguirable in leet by his grant, nor grant the 
leet to be of other nature than at common law. Br. Patents, pl. 53. 
cites 6 H. 7. 4. by the juſtices. 
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Brook ſays, 
and .o ſ-e 
that the 
king canrot 
alter a law 
by bis grant, 
and yet he 


may grant conuſance of pleas, but ot to alter the nature of the ple2 ner the nature of a court. Ibid. 


8. It ſeemed to ſome, that by common /awv the king might probi- 
bit the importing goods, and that for doing contrary to ſuch prohi- 
bition the ſhip ſhould be forfeited ; but this law is altered by feveral 

Ratutes, viz. 11 R. 2. 11. 25 E. 3. 2. Sc. Dut quiere, if the 
king makes ſuch grant with ſpeciul non obſtante f theſe ſlatuas. Sid. 
441. Hill. 21 & 22 Car. 2. B. R. in caſe of Horne v. Ivy. 

9. The king by his patent cannot grant hut a /ubjef's goods foul 
te forfeited by his doing a thing which his patent prohibits. Sid. 
441. Mich. 21 & 22 Car. 2. B. R. Horne v. Ivy. 


(Z. b) Grant of the King limited. | By Reference 
to Words, Sc.] 


LI. 17 the king grants the mauer of D. to J. S. and his heirs, 
and within the ſuid manor to have waifs, ſirayes, bena & ca- 
talla felonum, c. dicto manerio ſpeclaut. & pertinent. Thoſe words, 
dicto manerio ſpeFant. & pertinent. do not refer to the goods of 
tclons or other franchites which lie in point or charter which 
cannot be by any uſage or time appendant or appurtenant to a 
manor z* but they ſhall paſs by this grant, though they were not 
ever demiſed or uſed with the manor. Co. 9. Ab. Stra. Mar, 27. b. 
per Curiam, )] | 

[2. If a portion of tithes in Lougham apperiaining to the rectery 

F Greſenhall which was a rectory preſentative, and all the ether 
tithes were parcel of the reftory of Lougham, which was appro- 
priated to the abby of D. which came to the king by the diſſolu- 
tion of the abby, and the king grants * lotam illam portionem dect- 
marum & garbarum ſuarum in Lougham in com. Norfolk, cum om- 
uubus alus decimis ſuis quibuſcunque in Lougham in difto com. Nerf. 
tunc vel nuper in occupatione Fohannis Corbet, where in truth 7 
Corbet never had any tithes in Lougham in his occupation. This 
grant is utterly void; for the laſt words, in the occupation of 
John Corbet, refer to all the ſentence, as well to the firſt words as 
to the ſecond words, and here a portion of tithes in groſs was 
intended to be paſſed and not all the rectory, and here all ought 
to paſs or nothing. Co. 4. Bozoux, 34. b. reſolved. ] 

[3. If u rectories appropriate in one church in one pariſh comes 
by 31 H. 8. to the king by the diſſolution of a hoſpital to which 
it was appropriated, and the king grants this by the name of a rec- 
tery, but before this grant in the ſame patent there is a general grant 
ef all the lands and hereditaments which ever belenged to the hoſpital, 
and the hoſpital itſelf, and after the grant of the rectory, there ts alſo 

Vor. XVII. "1M a general 
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S-eVent 27, 
Contra per 
the Ch. J. 
Mich. 21 
Car. 2. S. C. 
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4 general grant of all lands, tithes, and hereditaments in the will, 
where thoſe rectories lie, at any time lo the ſaid hoſpital [belonging]. 
Though the grant be void in the grant of the rectory, it being two 
rectories, yet the general words thall paſs it. Mich. 15 Car. B. R. 
per Curiam, retolvgd upon evidence upon trial at bar, which 
concerns Mr. 5TROVCHTON for the rectory of Mourton in com. 
Warwick, which came to king H. 8. by 31 H. 8. by the diſſolu- 
tion of the hoſpital of St. John's in Warwick to which it was ap- 
propriated.) | | | 
4. Ed. G. being ſciſed of the rectory of D. in Hampſhire, granted 
it to Z. by theſe words, tam illum reforiam de Dale, ac omnes 
decimat, &c. Due quidem emnta & fingula pramiſſa modo exten- 
duniur ad verum valorem de 324. per annum. At the time when 
this grant was made, there was a farm in the pariſh, which, with 
"1257 the litter thercot, WAs 11 leaſe made by the aboet anno 16 H. 8. re- 
ferving rent, «vhich continued till the 16 Eliz. And the queſtion 
was, whether the grantee of the rectory, after the expiration of 
the leate, ſhould have the tithes of this farm? And adjudged, 
that he ſhould 3 for though the words (que quidem omnia) fu 
the grant refer to the value of the other tithes and not to thoſe 
of the farm, {becauſe they were then ſuſpended by being in leaſc 
with the farm,) and probably the king intended to grant no 
more than tithes of that value expreſſed in the grant; yet by the 
general vords of totam rectoriam, the tithes of this farm will paſs ; 
but otherwiſe, if there had been any ſpecial words. 2 Koll. 
Rep. 118. Mich. 17 Jac, B. R. Dixon's caſe. 


dee 1 be 
K. 111. 
— Z. b) 
(B. c — C. 


T — . c) 
_ 1. HE dean and chapter of P. were ſeiſed of divers manors 
Popham in Effex in fee, and in the 1 E. 4. the king granted to 
e e them and their ſucceſſors, that they ſhauld be diſcharged of all 
being g-ne- purvejer of the ling in their manors in £/Jex, and after by 27 H. 8. 
ral, of all cap. 4. it was enacted, that the purveyors of the king might purvey 
„bene, 23% in all for the proviſion of the king, as well within liberties as awith- 
"wig ir 3 out, notwilh/ianding any grant to the contrary, and after, in 35 H. 8. 
b- intended the dean and chapter ſurrendered thoſe manors to the king, his heirs 
of fuch and ſucceſſors, and afterwards the king granted thoſe manors to the 
tes and 1 - . . . 
privileges anceitor of the lord Darcy wit tat tales tantas & hujuſmods liber- 
tates, .as the dean and chapter or any of their predeceflors ha- 


hic the 
buerunt, aliquo flatuta non chin. In this caſe, in as much as 


(A. c) What Things ſhall paſs by General Words 
Reference to former Grants. | 


dean ar 


chapter had a . . 
5 the ancient liberties were extinct by the ſtatute, this general 


not reſumed grant ſhall not create de novo the ſaid libertics which the dean 
et bs and chapter had before. Tr. 38 El. B. R. adjudged. Vide, 


(!32ut?, 


this liberty that by the ſurrender to the king they were extinct if they had 
1 3 not been extinct before.] ä 


charged o 
ur nk was reſumed by the ſtatute 27 H. 8. wherefore it ſhall not be revived by general words, 
but by a ſpecial grant of thole liberties by expreſs name with an expreſs non obſtante of that hu 
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ſs that it might appear that the King intended to grant them notuithſtanding that ſtatute. Cro. E. 512» 


Lord Laicy's caſe. S. C. 


C2. The biſhop of Coventry, among other liberties, had a liberty 
de catallis felonum within his manor of B. and after this manor 
came to K. 8. by attainder, and he granted it over with tet tales 
tantas & quales libertates as the biſhop or his precedeſſors had. 
The grantee ſhall not have by this grant the ſaid liberties which 


the biſhop had. 
will not be ſufficient, but there ought to be wards of grant, 
and ſuch general grant will not be ſufficient. 25 El. in Scacc. 
Lord Pacer's caſe, per Curiam, cited per Coke 38 EL B. R. 
QUNXTE. ] 

3. Where the vill of L. claims liberties by grant of the king, 
by theſe words /uch liberties and franchiſes as the will of N. has, 
&c. they ought to ſhew record or preſcription proving what liberties 
and franchiſes N. has, and then it is well, as it ſeems there. 
Br. Patents, pl. 31. cites 20 E. 3. and Fitzh. Avowry, 129. 

4. If garter dies, and the king grants the face with ſuch like 
fees and wages as garter had, this is a good grant; per Choke; 
which was afhrmed, that is to ſay, to have ſuch fees as garter 
had. Br. Patents, pl. 60. cites 5 E. 4. 8. 

5. In treſpaſs, &c. the defendant juſtified, for that Northamp- 
ton is an ancient town, and that king H. 7. granted to the mayor 
and burgeſſes a fair to be held yearly upon the feaſt, &c. cum 
omnibus libertatibus, &c. to the ſaid fair belonging; then he 
ſet forth, that W. R. at a fair there holden, fold a cow to the 
plaintiff, for which the defendant demanded one penny for toll ; 
and becauſe the defendant refuſed to pay it, he as bailiff diſtrained 
the cow; upon a demurrer to this plea, it was adjudged, that 
by the grant of a fair, cum omnibus libertatibus, toll was not due 
nor demandable, becauſe it is not incident to a fair; it is true, 
that ſuch liberties v hich a common perſon hath either by grant 
or preſcription, and which the king himfeit ſhould have through- 
out England, as zwai, ray, wreck, &c. there if a common 
perſon hath them by grant or preſcription, and they come to the 
king by forfeiture or otherwite, they are extinguithed in the crown; 
and the queen ſhall have ſuch liberties by her prerogative, and 
they cannot afterwards be granted but by a new creation, But 
where a common perſon hath liberties, which the king would 
not have by his prerogative, if ſuch common perſon had them 
not, as warren, park, fair, market with tell, &c. if theſe come 
to the crown, they are not extinguiſhed, but remain in eſſe; for 


if the king ſhould not have them, by his means they would be loſt. 
Wherefore, abſente Clench, it was adjudged for the plaintiff. 


Cro.E.558.591. Mich. 39 & 40 Eliz. B. R. Heddy v. Wheelhouſe. 


6, The king was lord paramount, the abbot of Weſtminſter was 


meſne, and C. was tenant of the manor of R. The tenant was 
attainted of treaſin, and after office feund, the king granted the munor 
to Sir J. M. and his heirs, 2 hold de nobis & ſucceſſoribus noſtris, 
and other chief lords of the fee, per ſervitia inde delita, & c. It 

L 2 Was 


For when they are once extinct, words of revivar cy's caſe. 


S. C. cited 29 
agreed in the 
Exchequer 

about 20 E- | 
liz. Cro. E. ö 
513. in the 
Lord Dar- 


S. C. cited 
Pl. C. 12. in 
caſe of Re- 
niger v. Fo- 
goſſa. 
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was inſiſted, that the tenure ſhould be of the king, becauſe the 
meſnalty being extinct by the attainder of the tenant, (for where 
there is no tenant there can be no meſne,) there could not be any 
ſervices due to him; but adjudged, that the words are ſuflicient 
to create a tenure in the meſne as it was before the treaſon ; for 
ſuch was the king's intention; and it is conſonant to equity, 
that he who never offended ſhould not loſe his fervices, and there- 
fore the grant ſhall be taken beneſicially for the honour of the 
king and the relief of the meine, and the word tenendum cannot 
have any other reaſonable conſtruction. 6 Rep. 5. b. Hill. 40 Eliz. 
in the Exchequer, Sir John Molyn's caſe. 


(B. c) Grants of the King. [To what the Words 
ſhall extend.) 


Br. Patents, 
ph. 32. cites 


S. C.— 


Fol. 194. 


. 15 the king grants to another all fuer, forfeitures, fines, and 

amercements of his tenants, and a tenant, who holds of the 
grantee and of anther, * be amerced, the grantee ſhall not have 
this amercement, becauſe he is not his file tenant. 22 Aſſ. 49. 


per Richm.) 


— 8. p. Br. Grants, 146. cites 2 R. 3. 4. Put he ſhall have fines and amerciaments of thoſe who 
Fed of bim cv.. But Br. Patents, pl. 90. cites 2 R. 3. 4. Contra, that he ſhall have it of thot- 
who hold jointly of him and of others, as it was ſaid. But Brooke makes a quæte. Where the 
king grants fires ard amertiamerts to J. N. in his manor of D. and he does 7» fare, there be ſhall not 
have fines and amerciaments depending upon it. Br. Grants, pl. 31. cites 21 E. . 3, 4. The 
king's grant to A. of all fires and amercements to the tenants / A. does not paſs fines and amercoments 
impoſed in the King: Benet, Common Vieas, or Exchegaer, nor before juſtices of pas! del. very, juſtices 
of the peace, Þ or clerk ef the market, upon any of the king's officer x who are tenants to A. tor theſe fines 
are royalties, and ought to have fpecial words to paſs them. Jenk. 103. pl. roo. cites D. 203. 
2 H. 7. 7. 22 Aſſ. 49. So aobere there are tenants of A. and a fine or amer cement is aſſeſſed u pen 
one whe is tenant both of the ting and A. this fine, &c. does not paſs without ſpecio! wirds to grant the 
fines and amerc-ments irtegre terentium eres integre tenentiu x. Jura regis ſpecialia non conceduntur 
per generalia verba. Jenk. 103. pl. ic. | 


111280 


C2. If the king grants a/ his landt and hereditaments of ſuch a 
priory in ſuch a city, a mill zuleregf the king ts ſeiſed wwith other 
lands parcel of the priory ſhall paſs by thoſe general words, though 
a mill ought to be demanded in a writ by ſpecial name. H. 37 El. 
B. R. per Curiam.] 


D. 350. b. [3. Sy if the king grants all his lande, tenements, and heredita- 
pie. ments in D. the advowſon of the vicarage ſball paſs by it. H. 37 El. 


18 Eijz. caſe B. R. in the faid caſe held.) 

of the rec · 

tory of Weſt Bodwin. — Bendl. 252 8. . — 8. . cited 10 Rep. 65. b. in Whiftler's Caſe. com 
In quare impedit, where the king, ſeiſed of a mancr with aduwſon appendant, grants the manor without 
ſpeaking of the advawſen, the advowſon does not paſs ; but where it is appendant, and the king grants 
the manor, babend. una cum the advowſon, this paſſes well; for it is appendant. Br. Patents, pl. 29+ 
cites 33 H. 6. 34, 35» Contra, if it was advowlon in greſt; for there the grant is void as to the 
advowſon, unleſs it be expreſſed as well in the grant as in the babendum. Br. Patents, pl. 23. 


eites 38 H. 6. 345 35. 


[4- H. 2. granted to the burgeſſes of Dublin quod ſint quiet? 
de theolonio paſſage pontage, & omni conſuetudine per totam terram 
noſtram Angliz, Normaniz, Walliæ, & Hiberniæ, ubicunque 


5 venerini 


Dav. Rep. 
16. a. Mich. 
5 Jac. B. R. 
S. Co in 


quiett 
erram 
-111que 
nerini 
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wonerint ipſi & res eorum. "Though the citizens have been always 
ſince this grant till this day exoncrated of the great cuſtom which 
is called magna antigua cuſtuma in Auglia, & magna nova cuſtuma 
in Hibernia, yet they ſhall not be ditcharged of the faid cuſtom 


128 


THE CASE 
of Cus- 
Toms. And 
it was alſo 
1clolved by 


by this charter; for the words (theolonium & conſuetudo) may be — 
applied to divers things; and where the words in the king's grants other rete- 


-1ay be applied to divers things, they ſhall not be extended to the laid rees here in 
and cuſtom, which is the ancient inheritance of the king, by any bt ee 
grand cuttom, which is ve ancient 132eritance of Z, by any ber che erg 
uſage whatſoever. M. 16 Ja. Scacc. Reſolved. Qumzre.] grant (that 
they ſhould 
be quieti de omni conſuetudine) did not diſcharge them of the grand cuſtom ; becauſe contue:udo eſt 
nomen &quivocum, and fignifies ſeveral kinds of cuttoms ; and 1o, being a general word, ſha never 
paſs this f{prcial royal duty. --—— Iz where tae king granted ty the burgeties of Drogheda, that they 
thould be 9:{charged de theolonen, patTagio, pannagio, /aftayro, &. Aud it was reloived by the Ch. 
Baron, and ohe ceterecs in England, that by force of this word (laſtagio, &c.) they thou'd not be 
diſcharged of the grand cuſtom. of 138. 4d. payable for every /aft of hides, becauſe there is a laſt of 
herring, and a lait Gf pewter, ard of ſeveral other things as <v"'l as of bids. Dave Rep. 17. a. in the 
caſe of cuſtoms. But where H. 5. granted to the mayor, bailiffs, and citizens of Waterford in 
Ireland, cuſ/umam didtz civitatis vocatam ie cocguett capiendum per manus dicti majoris & villivorum 
in perpetuum. And it was relolved that the ancient cuſtom ot wool, woolfels, and hides, was well 
granted to the faid corporation by the words of (cuſtome vocat. le cocque't) ; for this ancient cuſtom is 
commonly called and known by the name of the cocquett cuſtom in ail ports of England and Ireland; 
and {cuiturna dit civitatis) ihall be intended cuſt»m payable for n:e:chandizes in dicta civitare 3 for 


favourable interpretation ſhall be made of ſuch grants, according to the uſage and allowance. Dave 


Rep. 14. a» Mich. 5 Jac. B. R. in Ireland, in the caſe of cuſtoms. 


5. Preſentment was made againſt an abbot for /yFering a bridge 
to fall, which he and his predeceſſors lords of the will had ufed ts repair 
time out of mind. The abbt pleaded the charter of H. 3. to be quit 
of reparation of all bridges, walls, and cauſeways, and that this 
charter had been allowed in quo warranto, &c. yet this plea was 
not allowed; for this was a ſpecial charge or duty by reaſon of his 
ſeigniory, which is not diſcharged by this general clauſe ; for where 
there are * words in the grant of the king, which under a general 
name comprehends things royal, and baſe things, it ſhall be taken 
in favour of the king, and the baſe things ſhall paſs, and the 
royal things ſhall remain in the crown. Dav. Rep. 17. cites 3 E. 3. 


Fitzh. 445. 


6. If the king grants fines and amercements in D. this will not 
ſerve for fines pro /icentia concordandi, as it is ſaid there. Br. Pa- 
tents, pl. 107. cites 44 E. 3. 28. 


grant be ex certa ſcientia, ſpeciali gratia, &c. they belonging to the king in fo h 


igh 2 
prerogative. 2 Inſt. 56. 


King E. 4. granted to the dean and chapter of Paul's 


8. P. Pl. C. 
333. in the 


caſe of 
mines. 


1294 
Br. Conu- 
lance, pl. 12. 
Cites S. C. 
8.9. 
Though the 
degice ot his 
ail fines pro 


licentia cencetdandi of all their homagets and tenanis, retants and noa-refiants within their ice; Gawdy 
J. held, that this grant did not extend ts the pit ns; for fine pro licentia concordandi is the queen's 
filver and nut the poit-fine, Bur Wray held that all ſhall paſs by it; for it is about one and the lame 
matter, and they were of opinion to give judgment for the plaintitf, 1 Lean. 249. pl. 383, Paſch. 


32 Elize Strait v. Bragg 


7. Note, by the opinion of the Court, that by grant of conu- 
ſance of pleas, and of executions of it, a man cannot levy fines, nor 
bring aui of right, and make proteſtation in nature of writ gf coe 
nant. Per Perſey, it is uſual to levy a fine in ancient demeſne 
in E. by bill of corenant; per Knivet, non valet; for a man 
cannot by proteſtation in writ et right change this to a perſonal 
covenant, and yet the grant was quod habeat executionem amutum placi- 
torum, & quod in emnibus actionibrs placitari paint per breve de refs 


#4 patent. 


It is faid in 
the books, 
that if a city 
or town Cure 
porate have 
uſed time 
out of mind 
to bold all 
manner of 
pleas, as 
Weill real «ab 
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7 rjonal, or patent. or to make protęſtatian in natura cufuſcungue brevis, And yet 
235 any ſuch 

franchiſe by O) the opinion of the Court, he cannot levy fines without expreſs 
grant of the ev2rds of it; therefore quiere, and it ſeems that ſuch matter ut 
King, that ſupra does not lie in grant. Br. . pl. 22. cites 44 E. 3. 38. 

ye? they 

cannot levy fines. But Brock fays, that if they have wed 72 , it is gold enough. But Coke 
ſays, that he cannot fee how ſuch fines can de g; ; For it 15 exptelstu againſt the ſtatute of modus e- 
ward: ines, which provides that no fines jha'l be | wicd but orly in C. B. r bejure 1:tices of cyer; o 
that none can be levied elſewhere, unlels eſpeciaily given by ſtatute, (as he thinks, 45 fine cannat be 
levied in ancient deme ne, for the cauſe ator reſaid, and bec auſe it is no court of record; but they may be 
levied within the county palatine of Lavcofter or Cr , but that he apprehends to be by divers acts of 
parlament. And it may be in cities and teur ct rate, ⁊obere they bare ujed te levy fines, if all their 
war's and cuſtms are confirmed by aft , parliament, they may levy fines thete; but that ſuch fines ſhall 
not bar any eſtate ta l, nor any ſtrangers who have preſent of future right. Co. R. on Fines, ge 


8. Grant was made to John of Gaunt Duke of Lancaſter of 
all ſtrays within his fees, and a prior of Spalding held of the grantee 
certain land; in B. in frantalmgign ;, and a (tray came there, and 
the grantee claimed it by his grant: and the beſt opinion was, 
that he ſhall have it; for he has tenure there, and therefore has 
fee there; for if the houſe be diffolved, he thall have the eſcheat, 
and the tenant may have writ of meſne, or ne injuite vexes. Br. 
Patents, pl. 61. cites 7 E. 4. 11. 

Kor by this 9. By pow of teuere placita, a man ſhall not have conuſance of 
d pact pleas. Br. Patents, pl. 4. cites 9 H. 6. 27. 


ſum 4 Man 
connot have ie; for it is guere/a. ibid. 


Ardgrantto. 10. Treſpaſs upon the caſe, where the king granted to J. biſhop 
me a "vg of Sarum and his Tfucceilire certain liberties in all his lands and fees ; 
quir © Fr this ſhall nat extend but ty theſe lands and fees which he had at the time 
and iis of the grant. But per Billing and Priſot, if the grant be in his lands, 
3 and in lands to be purchaſed by him or his heirs, this ſhall extend to 
zar & , his land which he had at the time of the grant, and to Jand 
bein Mat which he or his heirs ſhall purchaſe hereafter. Br. Patents, 
8 pl. 28. cites 38 H. 6. 10. 
11. If the king grants 16 J. N. to amortiſe certain land, yet if 
he gives land held of the king in capite in mortmain, the land ſhall 
be ſeiſed for fine ſor the alienation; and therefore it is uſed 15 
put in ſuch patents now, [viz. ] though it be held of us in capile. 
Br. Patents, pl. 44. cites 2 H. 7. 13. per Keble. 
$. C. cited 12. A. was leſſee for life of the ſcite and demeines of a manor 
1 rendering rent, the reverſion thereof, and f the reſidue of the 
q s 30 ] manr, te the king, who granted the appurtenances to W. D. for 
years, together with all rents, ſervices, profits and hereditaments 
thereunto belonging; but did not expreisly mention the reverſion, 
nor was there any recital of the leaſe of the ſcite and demeſnes 
aforeſaid ; but a rent of 741. was reſerved to the king upon the 
leaſe of the manor. By the beſt opinion the reverſion paſſed by 
name of the manor. D. 233. pl. 10. Mich. 6 & 7 Eliz. Aprice 
v. Rogers, alias Sir Walter Dennis's caſe. 
13. King H. 8. granted to A. turbariam ſuam in D. for 21 
years; the grantee plowed part of it, and then Q. Mary granted to B. 
totam illam turbariam before demiſed to A. It was * 
that 


Sid. 142. Southampton (Mayor) v. Richards. 


2 Le. 51. ; 
Coke C. J. 3 Bulſt. 148. in Prini{ton's cale. 
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that the plowed land did not paſs, but only that which was tur- 
bary. Owen, 67. 23 Liz. C. B. Farrington v. Charnock. 

14. The king granted the manar of B. to J. S. in tail male, and 4s if A. 
afterwards by another paterit, reciting the former, and the ſurrender & ie 
there, Ec. de gratia ſpeciali, ex certa ſcientia, &c. he re- granted. 3 
the ſaid manor to the ſuid J. S. and M. his wife, and to the heirs of and atter- 
the ſaid J. S. It was refolved, that by the grant of the manor s the 


10207 is ate 


without the word reverſion, the reverſion paſſed; for the word e of 
manor includes all eftates and degrees of eſtates of or in the ma- een, by 
nor. 6 Rep. 56. Trin. 4 Jac. Lord Chandos's caſe. 1 
ſeiſed of the reverſion, and afterwards by his letters patents grants mare, ium de D. to another and his 
heirs; in this caſe, though the king grants the manor of D. as in potleſſion, yet the reverſion ſhall 
paſs; for the king has an eſtate (viz, the reverſion in fee) grantable in him, and the eftate tail by a 
common peiſon need not be recited. And this is not like to At Tom Woov's casE ; for the king 
was not conuſant, nor info: med of his true eſtate, viz. that he was le:ſed in tal with the reverſion 
expectant to hc heirs and ſucceſſors z and his grant in the ſame cate cannot take ettect without fraction 
of eſtates, or doing a tort, and therefore not like to the principal caſe; for here the party hath in- 
formed the king of the truth of all matters of fact, yiz. of the eitate tail, and of the delivery of the 
fornier patent; ſo that in t ue judgment of law upon the matter contained in the patent, the king bas 
only reverfion in tee expectant upon eſtate tail. And in this cate no tort is Cone to any, nor is there 
any fraction of etates ; and here the intention of phe king wwas :4 depart with all his eſtate, and lejs ſhall 
paſs by this grant ( vix. the reverſion ) than be intend. d to pals ; for he intended to paſs the peſ-ffion, and 
fo be is not at any prejudice. But if more ſhould pals than he intended, as where he intended to pals 
only a reverſion, and there a poſſeſſion ſhould pats, in ſuch caſe it would be otherwiſe, beſides, this 
grant being made ex certa ſcientia & mero motu, thall be taken in the mott benign and liberal ſenſe, 
according to the King's intention and meaning expreſſed in his grant. 6 Rep. 56. S. C. 


(C. c) Grant of the King. [What ſhall paſs by οαννε 


General M ords. | (2b — 


(E. c) 
„ ; 'HE right of the king {hall not paſs by general words, Wiat be can 
TH, 4 2] 2 only ty 
4 rFersga- 


vive can never paſs by general words; and therefore cþ/es in adi will not paſs without ſpecial Words. 
12 Rep. 2. Paich, 4 Jac. Ford v. Sheldon. 


14. By a grant de bonis & catallis felanum, goods Of a Fels de ſe Er. Forfei- 


ture de Ter- 


ſhall not paſs. 8 H. 4. 2. N Bits 
cites S. C. Per Till, 


S. P. Nor debts of felons. Vent. 32. Anon. Saurd. 275. The 
Le. 99. Arg. Koll K. 399. The King v. the Bithop of Vurbham, — 
Nor ablig.itions ; per Shute. Owen, 155, 30 K 
31 Elis. in caſe of Biſhop of Canterbury v. Hudfen, cites 19 . 6. 42..——-Unzles ty jpecial words, 
Nor thoſe gods which the feln bas fen, but only his own proper goods. Per 
12 Rep. 73. S. P. — lenk. 325. pl. 40. 


King v. Sutton. 


4 « 41 tail, 


But ſuch grantee ſhail, without doubt, have the ready money; for ready mncy may be granted by that 
name, though not demanded by the name of bona. 2 Show. 133. Mich. 32 Car. 2. B. R. Anon. 

The admiral in his patent has gianced to him bend piratarum- Relvived by all the judges, that 
the goods of pirates pals by this grant, and nat piratical gozds. Jenk. 325. pl. 40. 

* Quere, It the preſ-nration of a church, nich becomes vacant during an cut/awry of the patron, ſhall 
paſs by the words in a grant of byna & cataila felonum fugitivoium & utiagatorum, Walmeſfly and 
Periam were of opinion that it woud pals, buc Shute and Auderſon e contra. Owen, 155. The King 
v. the Archbiſhop of Canterbury & Hudlun, 

[135 J 
3 


[3. Nor of a clerk convit. 8 UI. 4. 2.] Br. Forſei- 
ture de Terres, pl. 11. cites S. C. Per Till. 


[4. Ner of one who is put to penance. 8 II. 4. 2. Ro 8 


cites S. C. — 8. P. Unleſs in a county palat'ne. Per Coke, Cl. J. 3 Bulſts 156, in case of the 
L 4 R ng 


— * 


2 


. 
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King v. the Biſhop of Durham. D. 268. b. pl. 18. Quære. They will! not paſs unlefs 
there are words ſpecially extending to the goods of tuch ; becauſe one adjudged to his ferance for ſtand- 
ing mute, does nt f.cm to Fr as a flor, being neither attainted nor convicted of >ny felony, but as 
a perſon refu ng to ſtand to the law of the land. And it feems rather the ſtronger opinion, that they 
pals not by the grant of all geods of felons and fugitives, of all por finr cbit hin ſich a diſttiet; fo that if 
luch perſon for any treſpaſs, or other fault, ought to loſe !'te or member; or ſhall fly and reſuſe to 
ſtand to judgment, or do any other tzeipals for which they ought to loſe their chattels. 2 Hawk. 


P. C. 3. 31. cap. 30. ſ. 21. 


In appeal [5. By a grant of the goods eorum qui pro aligus delifts vitan 


hw oc" vel membrum amittere debeaut, the goods of one wwh9 1s put to pee 
judged to nance thall not paſs. 8 H. 4. 2. Dubitatur.] 

penance for 

Randing mute, and he had goods, and the biſhop of L. claimed them by grant of the k.ng, that he 
ould have cia felonum © fugitworum de cimil us bominibus & tenentibus in terris (air, & Geomnil us 
reſſdent. lus in tirris predittiss Ita gud fi predicii bum.ges tenentet aut refidentes aut corum aliquis in 
rerris frædicłis pro aligus deliffo aut tranſgrejſione witem we! momb um amutere debeant aut debet, ant 
fugerint wel fugerit, aur judicio flure nelterint aut naluerit, wel ai quam aliam tran grit, fecerint pro 
ga iphe catalla perdere debeant in quicungue luce juſtitia de cis fleri debeat five in cut u fra five in alia 


euria ip/a catalla fin: ipſius epiſcop: & per minifires furs in maiihus ſuis ſeiſiri poſſint fire clame? fiend'. And 
by Galcoin, Tirwit, and others, the biſhop thall not have the goods, for the felon wwas no! judged for 
eve felony, but for the contempt, and ſhall not paſs fiom the king by ſuch general grant; for it a man 
commits treaſon, there the biſhop ſhall not have the forteiture. But Huls, Skrene, and others, to the 
contrary, for he loſes his life by tnis judgment, therefore the biſhop ſhall have the goods. And by 
the ſtatute of Weſt. 1. c. 12. if a man ſtands mute in appeal, he ſhall be convicted and ſhall forfeit his 
goods as non defendendo, and the ſtatute giv's no more but that he ſhall be put to penance. But it 
was agrecd by ail, that the goods are io.teited, & adjornatur. Br, Forteiture de Teries, pl. 11. Cites 


$ H. 4. 1 & 2. 


(6. If the king grants a/! forfeitures of the tenants of the grantee 
for any treſpoſs or any other offence, for which they ſhall laſe life and 
member, or aliqus alio delifts for which they fhall life their chattels ; 
yet forfeitures for contumacy, as forfeiture of goods upon o- 
lawry in treſpaſs, ſhall not paſs thereby. 11 H. 6. 50. b. 80 


forfeiture of goods upon premunire.)] 


4 Patents, [/. The king may grant iſſues and amerctaments by general words. 
. &« cites 

EE 0H 6.27 b. 

Ss of grant de cattallis felonum & fugitivorum, Br Patents, pl. 4. cites S. C.— So of grant of comu- 
ſance of pleat in quibuſcunque cariis noftris. Br. Ibid.—If the king grancs 19 me all fines and amercia- 
ments in the county of B. and I am amerced there, | ſhail not have the amercement; for it ſhall not be 
intended the will of the king. Per Martin, Br. Patents, pl. 15. cites 8 H. 6. 19. 


[8. By ſuch grant forfeitures of goods upon a premunire for non- 
appearance, by which the party is put out of the protection of the 
king, do not paſs. 11 H. 6. 50. b.) 
Where the 9. Prerog. reg. cap. 15. 17 E. 2. The king's gift or grant of 


_—_ land or maners cum pertinentiis conveyeth nit hnight's fees, advouwfons, 
reaſmer or dowers, without expreſs awords, 

fatrenage of | 

a priory, and prants the patrinage to another, without making merten of the corcdy, he who has the 
patronage ſhall have the corody ; and the king cannot grant or give the corody, by expreſs words; nor 
the king cannot reſerve the corody, where he pats with the patronage. And fo ſee a thing cannot paſs 
from the king by general words, and by reaſon of another thing, without expreſs mention. And other 
tnings are at common law, as (Brook favs) it ſeems here, and are not taken by equity of the prero- 
gative, 25 is manifeſted by the caſe of the corody. Br. Patents, pl. 34. cites 26 Aſſ. 53. 10 Rep. 
— * in 8 caſe, cites S. C. [but miſcites it, as 25 Aſl. pl. (63. ) whercas it ſhould be as in 

r. (53. 

If the king grant: to J. N. many or Lind, &c. and diet not male mention of fees of knight and f ad- 
van, there thoſe do not paſs; for they do not paſs without expreſs words. Br. Patents, pl. 5. cites 
41 E. 3. 5. But where the king makes livery to an heir, or makes r-ftirution or grant of tempo- 
raities to a biſhop, there thoſe paſs 7victout expreſs words. Note the diverhty. ibid. —— Br. Livery, 
pl. 20. cites S. C. & 21 E. 2. 40. Dr. Live: y, pl. 45. cites 5. C. — Br. Patents, pl. 75. cites 
S. C. F S. P. Per Welton, J. LI. C. 243. cites Treatiſe of Prærogativa Regis, cap. 15+ 


*[ 132 } 


In 
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fi In quore impedit, the caſe was, that king H. before the ſtatute of prerogative, granted a mant to J. f 
1 N. without expreſſing the adverwjon, and =vithout fazirg cum fertinentiis; and yet by judgment the ad- 
as vowlon paſſes, becauſe it was appendant to the manor ; but now by the ſtatute of prerogative, advowlon, 
2 dower, fees of knight, do not pats, unleſs expreſsly mentioned ; and that if a c:mmon perſon be ſeiſed 
. of a manor with advowſon appendant, and grants the manor cum pertinentiis, the advowſon paſſes. 
to Br. Patents, pl. 6. cites 43 E. 3. 22. — Br. Þicrogative, pl. 7. cites S. C. 10 Rep. 64. in 
2 Whiſtler's caſe, cites S. C. 


This act is reſtrained only to theſe three caſes of advowſons, knight ſervice, and dower ; for Jeet 

ſhall paſs without expreſs mention, or words equipollent, as is held in 13 H. 6. 12. So of foreſt ap- { 

mM pendant to an honour, as is agreed in 26 Aff. 60, 59 of corady at pendant ts a patronage of a priory, as | 
"A appears in 26 Aſſ. 63. And the words of the act are guando dominus rex dat wel concedit, and theretore 
in cale of reſtitution, advowlons,. &. ſhall paſs without expreſs mention of them, or words equipolient, 

as in livery to the heirs. 2dly, In reſtitution of temporale to the ſucceſſor of the biſhop, cc. 10 Rep. 64. 

b. cites 41 E. 3. 5. b. 27 Aff. 48. Pl. C. in Lord BarxLEY's Cale, 251, 252. 20 Elia. D. 306. 


he accordingly. But that Thorp Ch. J. ſaid in the ſame plea, that if a manor with advowſon appendant 
* be in the hands f the king by eſ beat or by purchaſe, if he at this day (ſince the ſtatute of prærogativa 
wn. 7 regis) gives it as entirvly as . S. held it befere it came into our bands by wvay of eſ. beat, or as FJ. F. beld 
or 0 enferfed u:; in ſuch cafe, the advowſon ſhail paſs without ſaying in the charter cum feodis & ; 
ro alvocationibus, becauſe the law ia ſuch cate intends, that the King is appriſed of his right, Quod 
lia Curia conceſſit. 5 
nd ; 
or | | . 0 
an 10. If the king grants a hundred, which has a leet, to J. N. and | 
another man has a mangr and a leet in it within the hundred, if he | 
ws makes hue and cry there, &c. the ſaid J. N. ſhall not have the | 
it 8 of it, but it ſha!l be puniſhed in the eyre. Per | 
tes ilby. Br. Grants, pl. 31. cites 21 E. 3. 3, 4. | | 
I1. In quare impedit, where the king makes livery to the heir co 
. . . nere ne 5 
ee within age, there fees and advow/ons ds not paſs, Br. Livery, pl. 20. makes — ; 
1d - Cites 21 E. Zo 40. & 41 E. Jo 5 at full age 
; | upon office | 
« upon ſuit, there they paſs by general words; but in the other caſe, they do not paſs without jpecial 4 
1 words expreſſed. Note a diverſity. Ibid. — Ss in quare impedit, 41 E. 3. 5. Where the king ren- [4 
50 ders the temporalties ta a bſÞprp elect h. fre that be be ſworn, fees and advowſons do not paſs without ex- | 
preſs mention. Ibid. Contra, wheie he renders the:n after tht conſecration of the biſhop. Ibid. 2 
5 nw 
ls. 


12. If the king grants returna omnium brevium, yet the grantee 

ſhall not have return f Exchequer ſrummins. Br. Patents, pl. 32. 

"i cites 22 Aſſ. 49. 

be 13. King H. was /eiſed of the honour of Pickering, to which a Jen EY 
forejt was appendant, and the king graute] the bailizick of it to one re 
in fee, rendering rent; and after he gave the honour cum pertinentits S. C.—but 

* to E. earl of Lancaſter, and by this the Hreſt paſſed, but not the Eu 

bailiwick ner the rent reſerved upon it; for this was ſevered be- I ” 

fore from the honour, and therefore cannot paſs as appendant; Incidents, 


E] - for it was in groſs before, and does not paſs unleſs by expreſs words, > a _ 


"yy quod nota. Br. Patents, pl. 35. cites 26 Afl. 60. Rep. tn 
14. The king is founder of a priory, and confirmed to the prior B. Cotody, | 

NY all his poſſeſſions, tenend. libere & quiete ab omnibus placitis, gildis, 2. cites | 

nor taluetis querelis, actionibus et demandis,. et ab cum ſervicio et exactione 2 rhe. | 

_ feculari, &c. And notwithſtanding thoſe words, he was charged Pr. Patents, 

* of corody, reaſonable aids, and to repair bridges and canſeavays: quod pl. — cites 

ep nota, that the gen=ral words do not bind the king. Br. Patents, 2 - 40 | 

1 pl. 78. cites 50 AM. 6. | 12. | 

ad- 15. In treſpaſs, the defendant juſtified by grant of king R. 2. 

hat who granted bona & catalla felonum & fugitivorum, & aliorum qui 

= pro aliquo delifto vitam vel membrum amittere debent ſeu pro aliquo 

cites alio delicta, pro quo bona aut catalla perdere debent in his manor of D. 


i 
- 
| 
- 
| 
| 
: 
- 
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and one was outlawed of treſpaſs, and he took his goods; and 

the beſt opinion was, that he well might, by reaſon of theſc 

words ( deli pro guy perdere debet catalla ſua). Br. Patents, 
L133 J pl. 86. cites 11 H. 6. 50. 
Abe king 16. A rectory, to which an advezahſen of a vicarage was ap- 
ee _ pendant, but the annual revenues and profits of them were concealed, 
th vicarage Came to the queen by the attainder of J. S. which being found by 
of P. and ofhce, the qucen, for a valuable conſideration, ex certa ſcientia, &c. 
game granted the poſſeſſions of the glebe, and tithes of the rectory, by 


cariam 4 


4e D. The ſpecial names, and generally emnia hereditamenta, &c. belonging 


132 7 


 atvowſon of to the ſame, nat meniioning exprefsly the rectory or advow/on of tlie 


the vicarage : ” NY OR 5 A. . RT . Y | 
3:4 not pats, VICATAge, ades Plene, Ke. as the ſaid J. 8. had it, et prout ad ma- 
D. 3:0. b. nus ipſius reginæ, devencrunt ſeu devenire debuerunt ; with this 
Na g. b. proviſo, that if the premiſes were not concealed, &c. Adjudged, 
21. (ite a . . MM 
Mich. 21 & that by theſe words the advowſon of the vicarage did paſs, and 
72 El. C. B. that the queen wos not deccived in her grant, for want of know- 
1 „ ledge. D. 350. b. pl. 21. Paſch. 18 Eliz. * Anon. 

989 —— 
Bendl. 252. Blagrave v. Pierce and Shaw. S. C. ad;udged. 
b. ia Whifticr's cate. 


17. The queen ſeiſed of the mancr of Caſcoigne, and of a grange 
called Gafcoigne-grange in D. granted all her lands, tenements, and 
hereditaments in D. Adjudged by the whole Court, that the ma- 
nor did not paſs.  Godb. 136. pl. 159. Paſch. 28 Eliz. C. B. 
Giles v. Newton, 

18. The queen having the advaten of the vicarage of D. 
granted the vicarage to B. It was held, that the advowſon did nt 
Paſs ; for by her grant nothing paſſes but what ſhe intended to 
paſs, and the vicarage is a different thing from the advowſon, and 
every thing muſt paſs by its proper name ; nor ſhall it paſs in the 
caſe of a common perſon. Cro. Eliz. 163. Mich. 31 & 32 Eliz. C. B. 
Anon, | 

19. The king granted to A. a great maner, called an honour, . 
and paſſed it by name of an honcur, and well. Jenk. 277. pl. 99. 
cites Pl. C. 311. The caſe of Mines. N 

20. Jac. 1. granted to Sir R. M. and his heirs, by letters pa- 
tents, the territory of Rout, which is parcel of the county of 
Antrim, and adjoining to the river of the Banne in ea parte, 
where there is a piſchary of ſulmons, and the grant was of omnia 
caſtra, meſſuagia, tofta, molendina, calumbaria, gardina, Horte, 
pomaria, terras, prata, paſcun, poſturas, boſcos, ſubbeſcos, red- 
dit. reverfunes & ſervitia, piſcarias, piſcationes, aquas, aquarum 
curſus, &c. Ac omnia alia hereditamenta in vel infra dict. territo- 
rium de la Rout in comitatu Antrim exceptis, et ex hac conceſ- 
ſione nobis heredibus et ſucceſſoribus noſtris, 1 tribus par- 
tibus piſcationit fluminis de le Banne. The chief judges being of 
privy council, upon view of ſeveral pipe-rolls, in which this 
matter was found ſcverally in charge as parcel of the antient in- 
heritance of the crown, and upon conſideration had of the faid 
patent, certified their opinion and reſolution, that ns part of this 


faid piſchary paſſed ty the letters patents aſoreſaid. It was = 1 
Olved, 


S. C. cited per Cur. 10 Rep. 65. 
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' feited all to the king. 
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ſolved; tt no part of this royal piſchary of the Banne could paſs 
by the grant of the /and adjoining, by general grant of all piſcha- 
ries; for this royal piſchary is not appurtenant to the land, but it is a 
piſchary in gro/s, and parcel of the inheritance of the crown by 
itſelf. And laſtly, it was agreed, that where the king had granted 
to Sir R. M. all the territory adjoining to this river, and all pit- 
charies within this territory, exceptis tribus partibus piſcariæ de 
le Banne, that the fourth part of this piſchary ſhall not paſs to 
him; for the grant of the king ſball nt paſs any thing by implication. 
Dav. Rep. 55. a. to 57. b. Mich. 8 Jac. in Ireland. The caſe 
of the royal piichary of the Banne. alias Sir Randal Mac 
Donnell's caſe. : | 

21. General words in a grant of the king ſhall not paſs ſuch a 
ſpecial royalty as belongs to the crown by prerogative ; as mines royal, 
amercements royal, efcheats royal, thall not pats by general words 
of all mines, amercements, and eſcheats. Davy, Rep. 57. b. in 
the caſe of the royal piſchary of the Banne. 


Jenk. 


22. It was reſolved, that by a general grant a manor (which 
had been forfeited to the king by attainder of treaſon) cum perti- 
nentiis, and of all his intereſt, claim, and demand therein, a writ of 
error is reverſe a common recovery (which had been erroneouſly ſuf- 
tered of the manor) did not paſs, notwithſtanding the clauſe de 
ſpeciali gratia, &c. for it the king could grant it, it muſt be by 
virtue of his prerogative, (for no common perſon could do it,) 
and then it ought to be by expreſs and preciſe words. 3 Rep. 4. 
b. Trin. 25 Ehz. The Marquis of Cheſter's caſe. | 

23. If the king grants eccleffam, the advowſn paſſes ; for the 
intent, and not the preciſe words, are to be regarded in the 
grant of the king. Per Jones J. Lat. 248. Hill. 22 Jac. In 
the cate of Evans and Aſcough—cites 7 E. 3. 

24. Sir Francis Forteſcue ſeed of a manor granted it to the E. of 
Denbigh, except ſuch lands as were then held fer life by copy. After- 
wards the inheritance of thzs copyhold was granted to the faid earl ; 
the copyholder dies, the earl granted again by copy, and then for- 
The Jing granted the manor, &c. and ever 
part or parcel, or reputed parceltherecf. Lord Ch. J. North delivered the 
opinion of the whole Court, that theſe copyhold lands paſſed by the 
words (reputed parcel). And that in this caſe, where the jury have 
tound the particular matters, and thoſe particulars are a ſolid 
ground for a reputation, the Court ſhall adjudge it reputed parcel, 
and fo ſhall paſs by thoſe words in the grant of the king; and 
judgment was given accordingly. Freem. Rep. 207. Paſch. 1676. 
CL. B. Lee v. Browne, 
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ert (D. c) Grant of the King [by general Words ; and 


— ö 8 what paſſes]. 
(E. c) 


B.. For LI. | bs the king grants to another“ h E catalla tenentium ſrorum 
ſeiture de fugitiverum & falonum qualiter cungue damnatorum. And 


Terre, fl z after a tenant of the grantee is attainted of treaſon for killing the 
— meſſenger of the king, the grantee ſhall not have his chattels, be- 
pl. 32. cizes Cauſe he is attainted of treaſon, 22 Aſſ. 49. Adjudged.] 

S. C.— 

Bena ferm © gualitercurgue damratirum does not extend to high treaſon, becauſe felony is named 
ff. Hard. 442. cites 11 H. 6. 54. b. 

* The ing granted to the ea of Arundel and his heirs, ex gratia ſpeciali, certa ſcientia & metro 
motu ein bore & catalla felonum, & felen' ds jo, attinct' de proditione, de feloria, utlagatwum in exi- 
gend p run, bominum jucrum, integre tepert um & nou integre tenentium, refidentium de & in omnibus 
Fenris, Y bareditameniis dicti comittss, The laid eari was je jed in fer of the hundred of Paling in the 
county of Sutiex. B. keld a tenancy in fee within the ſaid burdred "f the ſaid carl, as of bis perſen ; 
B. was attainted of treaſr committet by him in the county of Hereford, and bad a leaſe for years and 
goes within the ſaid bundred of Paling, and eſſecobere, where the ear! bad nt any l ereditament. Re- 
folves by all the judges of England, that the lud Lumley, who has the eſtate ot the earl of Arundel, 
Mall, by force of the ſaid patent, have the ſaid tenancy, leaſe, and goods. The word (de) ſhall be 
conſtrued and relate to any tenure of the perſon, or of any manor of the earl; the word (in) relates to 
goods, the word (de) to renances which are held of the earl, be the tenants reſident or non-reſident. 
This is 4 good precedent to conſtrue beneficium principis, quod debet eſſe manſurum. The words in 
a patent ex certa ſcientia, ſpeciali gratia & mero motu, make the caſe of the king like the caſe of the 
grant of one ſubject to another; if the king be not evidently deceived, Jenx. 255. pl. 45. 
cites 30 Eliz. Lord Lumiey's caſe. 


— Patents, [z. But upon this grant he ſhall hare the chattels of his te- 
„ 32. Cites 


5. Cg nant 20% 1s attainted of petty treaſon for killing of his maſter. 22 
Forſciture Afi. 49- ] 


ce Lerre, 


pl. 31. cites S. C. For in petty treaſon the king ſhall not have the eſcheat held of another. Contra, 


[ 135} 


PEI [3- The king by general words may grant chatfelc. | 9H. 6. 28.] 
ol. 195. 5 


— urmnmnndd 
Br. Patents, [. If a man outlawed be poſſeſſed of a term for years, or of a 
pl. C. Fer ward, and the king grants to another all the goods and chattels of 


Babinzton. him ſo outlawed, the patentee ſhall have the term and the ward. 
9 H. 6. 28.) | 


— 1 I. If the king grants to another, that he and his men ſhall be 


vl, 27. cites diſcharged of toil, by this he, Bis villeins, and alſo homagers, ſhall 
S. C. Per be quit of toll; for in doing of homage, he ſays, I become your 


Treſham, man, 14 H. 6. 1 2. ] 
who ſays, 
that if ſuch grant had been bef re time of memory, bis villeins, and net Eamagers, ſhould go quit of toll 
by ſich general words. But, per Cheiny and ſune, a grant by ſuch words at tis day will diſcharge 
villeins and homagers. 

In quo warranto, the king granted to W. N. that be and bis men foculd be quit of pontage ; this 
extends only to his villeint, and not to others. Br. Patents, pl. 103, cites It. Nott. tempore E. 3+ 


t 


Br. Patents, [G. If the king grants to another bona tr catalla felsnum & | 


Sx cites fugitivorum de hominibus ſuis. This extends not to the goods of 


homagers ; but only to wileins, unleſs it had been anciently uſcd 


to extend to homagers. 40 Aſl. pl. 21. Adjudged. ] 


Fe. it 


2 5am =» = -= © 


tt. 


„ «a = .,. z 


Prerogative of the King. 135 


[7. If the king grants conu/ance to another of actions concerning Sec pl. 5. 


him & homines ſuss ; this ſhall extend. to his villeint, and not to ry i 
his homagers. Dub. 12 Aft. pl. 35. cites S. C.—. 
2 But, per 


Shard, it extends to thoſe who become their men in doing homage ; quzre, cf thoſe who do fealty ? 
But Parning was merely contra; and it was ſaid, that in protection pro le & hominibus, reicher vileins 
nor franktenants ſhall be aided ; therefore it leems there, that it extends only to his fan liar fervantss 


Ibid, 


See (I. b) 
(E c) Grant of the King by general Words. 0 
; 8 (B. e) (C. ej 
WP | ; . (Dc) 
[ 1. JF the king grants certain [tbertivs to J. S. and inter alia The king 
grants to him cmna bona & catalla folonum de ſe within the = 
vill of S. this ſhall paſs obligations, ſpecialtier, and debts due to granted to 
the felon ; for though if the king grant i other caſes omnia bona the mayor, 
& catalla ſua, where it is not granted as a liberty, ſpecialties and 2 of 
a . PD. a outhamp- 
debts ſhall not paſs without ſpecial words, being choſes en action; tan e 
t in caſe of ſuch 2 grant of a liberty, it thall paſs ſuch debts 4% & c2- 
and ſpecialties ; becauſe all liberties of ſuch nature have uſed to 2 
paſs by ſuch words in all ages before; for all ancient [iberties have to ws 
been granted by ſuch words, and enjoyed by force of them ; [and there- — 
4e 2 A P 


fore] they ſhall paſs by ſuch words at this day by ſuch grant of 
the king. P. 15 Car. upon a reference out of the Star-chamber 
between the biſhop of WixTox the almoner of the king, and one 
WarcuPP the leſſee of the ciTY oF Loxpox, to whom ſuch grant 
was made by E. 6. of goods and chattels felonum de fe in South- 
wark, to the judges of B. R. all the ſaid judges ſeemed to in- 
cline, that it ſhall paſs ſpecialties and choſes en action; but they 
certified for the generality of the cafe, that it was convenient to 
be tried at the common law upon a ſuit there.] 


became fcis 
de ſe; in an 
action by 
the mayar 
upon the 
bond, it was 
demurred, 
for that a 
(debt) 
would not 
paſs by a 
grant of 


(omnia bona & catalla felonum de ſe) upon which the plaintiff obtained leave to diſcontinue. Sid. 142. 
Paſch. 14 Car. 2. Southampton (Mayor) v. Richards. 12 Rep. 1, 2. in cale of Ford v. 
Sheldon. S. P. 

The Lord N. has a grant of ben & catalla friorum et fugitivorum within the iſle ef Fly, J. S. due. 
ling within the iſland, was attainted of fe tony. W. K. vas indebted to FJ. S. by obligation conditioned 
te pay money at a manor of the Lord S. who a!ſs had bina feleorum, Cc. within bis mancr. The queſtion 
was, which lord ſhould have the money? All the barons of the Exchequer were clear of opinion, that 
the Lord S. could not have it; for the place of paymert rilil cperatur, but the obligation is the * (up- 
ſtance which came to the Lord N. within the iſle But being inſiſted by Popham, the queen's ature 
ney, that the money belonged to the queen, and that the Lord N. could not have it; for that dy the 
general words of bona & catalla felonum things in action do nor paſs, but by expreſs werd they will vals; 
otherwiſe, not; and therefore day was given to the Lord N. ta ſhew his letters patents. 2 Le, 56, 
pl. 81. Trin. 29 Eliz. In the Exchequer. Lord of Northampton v. Lord St. John. -S, C. 
Cited Sid. 142. 

The quoen granted to one catalla utlagatorum & felonum de te, within ſuch a precin@; a delt was 
due to the queen by a felo de ſe within the precinct. Reſolved, the quien mall have the goods to facile 
ty her debt. 4 Le. 6, 26 Eiiz. In Scacc. Anon. 


* [7367 

[2. If the king be ſeiſed of a ward, and grants the land and body, Br. rac 

with all reverſions and remainders to another, and after ther land 1 = 

deſcends to the ward within age, the patentee ſhall have this land Aae 
alſo. 9 H. 6. 27. b. Quere this; for the king continues guar- 
dian, and it is to be intended that he was in ward for capite 


land.] | 
[3. If 


© Ge, #44” ot 


— 
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Br. Patents, [ 3. If the king releaſes to an abet or prior of his foundation all 
4 42 ens ſervices, and that he ſhall be as free in the church as the king in his 
RD” crown; though this was an ancient grant, yet the corody and pen- 
for due to the king are not diſcharged by thoſe general words. 

14 H. 6. 11. b. 
Br. Patents, [g. If the king grants land to another in fee, and grants fur- 


Pl jpegs ther, that he ſball be as free in this land as the ting in his crown, 
Patton. yet thoſe general words do not diſcharge fines for alienation, 


which are due by prerogative, if he aliens without licence. 
14 H. 6. 12. b.) 


2 [5- When king E. 3. granted to his ſon the dutchy of Corneal, 
. $3. cites x | 2. 25 | un 
* — — cum omnibus ad eam ſpectautibus ſimiliter cum qwardis, maritagis, Oc. 


Patents, pl. & ſimiliter alibi extra camitat. prædictum non obtante prerogativa 
39- cites S. regie, and after a man who held of the duke in chief by ſervice of 


C.— Br. . . . . . . 4 5 4 
Prerogative, Chivalry is dead, and his heir is in ward to the king for cauſe of 


pl. <2. cites award for cher land ; the duke ſhall not have the <vard/hip of him by 
. thoſe general words; for the 4ing Hall net paſs ſuch things as he has 
— in right of the crown without expreſs mention of his right. 43 Af. 15. 
— Acjudged. D. , 10. El. 268. 18.) 

The king [6. Exitus, fines and amerciaments of B. vel ccram ipſo rege in 


e Cancellaria vel coram T heſaurario & baronibus Scaccarit vel coram juſ 
Cc e $ * * * . . pe bs 5 2 
or nn ficiar. ad pacem vel itinerant. vel ad gaclam deliberandam vel ſuſticiariis 


de B. & ce. forefie vel coram ſeneſchalla & mariſchallo hoſpiti . regis vel clerici 


n e, mercalor. are never allowed to any in the Exchequer upon a 
erfinen?:: ; 


abendum, grant of the king without ſpecial words, or otherwiſe ailowed in 
&c. fm! a quo warranto. D. 10 El. 269. 18. 
cum omnibus [7. Exitus tenent. vel fines and amercements of conſtubles or other 


tour, f. g . 6 

ja 3 officers of the king are not allowed in the Exchequer upon a grant of 
ciarntir, the king without words /icet tenent. vicecom. coronator. ballivi officiarii 
3 1 ſeu miniſtri regis ſunt, becauſe they are royal. D. 10 El. 269. 18. 
ar, terenti- 2 H. To 7.4 
wn, reſden- : 
tium, & ron reſident um, advocationibus, wardi: & reien ie, arrech't moris & aliis de & infra inſulam 

redifom ir guibuſcungue curiis neſtris emergentit as, and the ſher;ff demanded allowance upon his ac- 
count of certain iſſues forfeited in Banco at i miſter, and the beſt opinion there was, that he ſhall 
not have allowance of them, nor the ducheſs ſhal! not have them; tor thoſe words, em:rgentibus infra 
inſulom, ſhall be intended of ſuch ſſnes, &c. which are forfeited in ary court in the ifle, but not of fines 
and amerciaments forfeited at Weſtminſter or elſewhere ta the iNe; but the caie is not ruled. Br. 
Patents, pl. 4. cites 9 H. 6. 27. S. C. cited Arg. Pl. C. 12. where it is ſaid, that it is held, 
that the grant was good. 


(8. If the king has tuo titles to a church, ſcilicet, the one as pa- 
tron of the jee, and the other by prerogetive by lapſe, the church being 
wid ; though the king grants the fee of the advowſon without ex- 

| . grant of this preſent avcidance to preſent, the grantee ſhall not 
[ 137 J have this preſentment. D. 18 El. 348. 12. 10 H. 6. 9E. 2.] 
Jenk. 244 (9. If the king is /eiſed in fee of an advowſon, and the church 
2 Mo voidi, and afterwards he grants the advoryſon without ſpeaking of 
249. Mich. the avoidance, the grantee ſhall have it. D. 9, 10. El. 269. 
29 Eis. F. N. 33. n. 18 E. 3. 22. 9 E. 3. 26. 3 H. 7. R. 10. cited in 
_ ogg D. 10 El. before. Hobart's Reports, 189. Contra D. 
leiſed ofa 13 El. 300. 36. where the grant is of the manor with the advowſon 


manor, to hereto belonging.) 

which an 

advowſon was appendant, granted the manor una cum advocationc, the church being ity 1 yet the 
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zudgment was, that the queen ſhould preſent hac vice. Sir Thomas Gorge's caſe. 
by name of Sir Thomas Gorge v. Dalton. 


* 


io. B. G. held a manor of the king, and R. V. held another 
manor of that manor, to which laſt there was an advowſon appendant ; 
th theſe men vere attainted ot treaſon, and the king ſeiſed both 
their manors, and afterwards granted the manor, which B. G. held 
of him, una cum advocationivus eidem pertinentibus. Adjudged, that 
the advowſon did not pals with that manor, but was {till appen=- 
dant to the other. Nelf. Abr. go4. pl. 5. cites Mich. 30 H. 8. 
Dyer, 44- 


137 


3 Le. 196. S. C. 
5. C. ciccd accordingly. D. 300. pl. 36. in Marg, 


This is not 
the principal 
caſc in Dy- 
er, but is ci- 
ted there, 
Viz, D. 44. 
b. pl. 32. 
That there 
is a differ- 
ence where 
the king 


comes to an ef. bat as ed, and where he comes to it as ing of Fngland ; for where he comes to it as 
1rd he ſhall not be in other courſe than as common lord, but where as king it is otherwiſ, and then 
cites the principal caſe as the caſe of C E. 3. 32. thus, viz. that B. G. bolds a manor of th: king to 
which a royal franchiſe 2043 appendart, viz. to hawe beats of all treaſons of ſuch who bold of this 
mancry and that R. W. held another manor of the ſame manor to which the advowſon is appendant, 


and that R. W. was attainted of trezton, by which the big ſeiſed, and then granted the manor held of 


bim una cum aduoxcationibus eid.m pertin. and by the opinion there the advowton paſſed not with this 
manor, but is appendant as befote; but it was heid, that the fraachile royal by the eſcheat was exunct 


and rejoined to the crown. 


11, If the king grants 9mnia jura ſua regalia, or to be as free as 
tongue can ſpeak or heart can think, this ſhall not be taken according 
to the words, but according io the ancient allywance, as to hold pleas 
er to have conuſance, & e. Br. Patents, pl. 110. cites 10 H. 7. 13. 

12. A patent in generalibus 2vithout reſtriction, as if the kin 
grants mnes terras ſuas, or maneria ſua, or releaſes all demands, is 
a void patent, dolus verfatur in generalibus. Jenk. 304. pl. 77. 
cites 2 H. 7. 11 H. 7. 

13. If the king grants all his lands and tenements in D. this is 2 
good grant by thoſe general words. Br. Patents, pl. 95. cites 

o H. 8. 

14. King Edw. 6. was ſcied of the manors of Hackney and Stepney, 
within which was a great marſh called Stepney Marſh, parcel of the 
mauer of Stepney, which he had in exchange with the biſhop of 
London, and a/ of 20 acres of land called Stepney Marſh, which he 
had as parcel of the poſſeſſions of the late priory of Grace, and granted to 
the lord Wentworth and his heirs the afereſaid manors, nec-non ma- 
riſcos ſuos de Stepney pred. necrnam omnia terras & tenementa & ma- 
riſcos diftis maneriis aut ceteris præmiſſis pertinen. &. The queſtion 
was, if the 20 acres pals in the general words of the firſt nec-non ? 
Or if the words in the 2d. nec-non (dictis maneriis pertinent.) re- 
ſtrains the generality of the firſt words? Gawdy, Clench, and 
Wray conceived, that the 20 acres did paſs; and Wray faid, that 
againſt expreſs words no fayour will be given to the king. And 
it is ſaid, note, that the marſhes pertaining to the manor are in 
the third clauſe, ergo the marſh in the ſecond clauſe ſhall be in- 
tended a marſh in groſs, or otherwiſe it ſhould be idle. And af- 
terwards judgment was given againſt the queen. Le. 120. pl. 162. 
Trin. 3 Eliz. B. R. the Queen v. Lewis and Green, 

15. A. being ſeiſed of the manor of 2, and alſo of the manor of C. 
which was held of the manor of ©, was attainted of felony. Queen 
Mary gave the manor of 2, to Sir W. M. cum omnibus ſuig juribus & 

parcellis ; 
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parcellis ; adjudged, that the manor of C. paſſed by this grant, be- 
cauſe it was now parcel of the manor of Q. cited by Periam J. 
1 Lev. 26. pl. 33. Paſch. 27 Eliz. C. B. in caſe of Marth and 
Smith, as Sir Walter Mildway's cafe. 


(E. c. 2) Grant. Paſs what. By the Words Confti- 


tuimus, Conceſſimus, c. 


Pr. Grants, I. N aſſiſe, upon a grant of the ge of clerk of the crown in 
- 4 cates Chancery, it need not be ſhewn if there was ſuch office at 
pos the time of the grant or not. For per Cateſby, the king by this 
word conceſimus may grant an office which had eſſe before, but 
by theſe words canſtituimus & ordinavimus he may make an office 
and officer which had not eſſe betore, and the office of one of the 
clerks of the crown in Chancery was granted to tuo, where, per 
Cateſby, two cannot have the office of one clerk; contra of grant 
of the ce of clerk of the crawn to tæbo, and yet non allocatur, but 
the grant is good. Br. Patents, pl. 21. cites 9 E. 4. 11. 
2. The king having granted to Hugh Moyle he office of broker of 
London, by the word conceſſimus to the H. M. office of brecar. &c. 
And by all the ſerjeants the patent is void, becauſe it wants con- 
flituimus ; becauſe the king never had granted ſuch office there before. 
And per Brian the patent is void; for this office does not belong 
to the king. By which he granted another patent, which had 
conflituimus & ordinamus, & c. and yet held void, becauſe there 
was never ſuch an office, &c. but the mayor admitted lum. 


Br. Patents, pl. 73. cites 21 E. 4. 76. 


(E. c. 3) By the Words * Zx Certa Scientia, Mero 


Motu, Cc. 


Ex certa 1. IF the king grants by theſe words, ex certa ſcientia & mero motu, 


Pr _— ſuch patents ſhall be taken more ſtrong againſt the king. 
de King has By ſome. Br. Patents, pl. 80. cites 9 H. To 2. | 


knowledge 2. But where the king recites a former grant, and confirms it ex 
of the thing certa ſcientia & mero motu, he thall be e/topped to deny the recital ; 


moms 2 ang per Huſſey; but Brooke ſays quære. Ibid. 
therefore 


ſuch charter is called aſſertive and not ſuggeſtive, as is ſaid in 2 E. 2. 7. but this is to be intended of 
verity, which is the proper object of ſcience, ard not of faifity, which is a non ens, and thereof the 
king cannot have knowledge ; but in ſuch caſe notwithſtanding thoſe words the king is utteriy deceived 
in his grant, and therefore they ſhall not give the patentee any advantage. 10 Rep. 112. b. Reſolved 
Mich. 10 Jac, C. B. Legat's caſe. S P. Arg. 3 Le. 249, in the caſe of Harris v. Wing, —— 
S. P. Pl. C. 502. b. Mich. 18 & 19 Eliz. in the caſe of Grendon v. the Biſhop of Lincoln. 

+ Ex nero motu properly imports the honour and bounty of the king, who rewards the patentee for 
the merit of his ſervice of the mere motion of the king himſelf, without any ſuit of the party; and 
it was ſaid, that thoſe words were added after the ftlatuts if 4 H. 4. cap. 4. by which the king declared, 
that be would abſtain from granting any part of bu revenues, lard:, or wardſpips, but to ſuch as deſerve 
them, and thoſe dub ſur for any ſuch thing ſpall be pur ſbd, and ſhall not baue the thing for which the 
foit was made; after which act, to the end that it ſhould not appear, that any ſuit was made, thoſe 
words were added, viz, ex mero motu. 10 Rep, 112. b. 433+ a+ in Legat's caſe.— 8. P. Arg. 


3 Le. 249. in the caſe of Manis v. Wings | 11 
: 3+ 
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Prerogative of the King, 
3. If the king has a mine royal in the land of J. S. and he ex 
gratia ſpeciali, certa ſcientia & mero motu ſuis, grants to a ſtranger 
all mines, which he has in the land of FJ. S. by this grant the mine 


royal ſhall paſs ; for otherwife the words {hall be void; for he can- 


not have baſe mines in another's ſoil, and therefore when he ſays 
ex certa ſcientia, and recites, that it is in the ſoil of another, he can- 
not be taken miſconuſant of the thing, and therefore it thall pals, 
Per Dyer Ch. J. of C. B. Pl. C. 337. Hill. 9 Eliz. in the caſe of 
mines. | 

4. The words od bumilem petitioneim diminiſh the force of the 
words de gratia ſpeciali, ac ex certa ſcientia et mero motu; for 
the charter ſhall not be taken to proceed from the grace of the 


king merely, and fo to be taken more ſtrong againſt the king, and 


in favour ot the patentee, unleſs it is merely of the motion of the 
king, and without ſuit of the party. Per Catlin Ch. J. Pl. C. 337. 
in the caſe of mines. 

5. Queen Mary being ſeiſed in fee, in the right of her crown, of 
a manor, to which an advowfon was appendant; and He church be- 
ing then void, ſhe, in the time of the vacancy, ex certa ſcientia, 
granted the manor & omnes advocationes eidem manerio pertinent. 
tive incurrent. in tam amplis modo & forma prout, &c. but 19 
mention was made of the preſent avoidance, which was at that very 
time when the grant was made; it was adjudged that the next pre- 
ſentation did not paſs by ſuch a grant. Dyer, 300. pl. 36. Paſch. 
13 Eliz. the caſe of the manor of Bedminſter. | 


Ibid. Marg. 
ſays, it ſeems 
by this caſe, 
that the 
grantee ſhall 
not have the 
preſent a- 
voidance, 
contra to 

F. N. B. 33. 
& 13 E. 3. 
22. 9 E. 3. 
22. Dyer, 


269. And this judgment is good law, per Cur. Mich. 29 & 30 Eliz. C. B. & Dyer, fol. 348. [and 
where] A. had a manor to which advowſon is appendant, which is void, he grants the manor una cum 
advocatione to B. In this caſe B. ſhall not preſent hac vice. Paſch, 29 Eliz. SIX THOMAS GoRGE's 


cer, in a Caſe of che king, and Trin. 15 Jac. MIXC4ComMB's CASE being the caſe 
perſons | 


6. Grant 5 J. H. fon of T. H. ex certa ſcientia, et mero motu. 
J. II. was a baſlurd. The grant ſball not be taken in ſuch plight as 
the grant of a common perſon, vd for uncertainty, becauſe the king 
takes notice of the perſon of what degree he is; and in the king's 
cate where he takes knowledge by the words ex certa ſcicntia, 
there all matter of * uncertainty ſhall be avoided, and made good; 
but net matter which is not true; and where a thing may be raden 
/109 ways, there without the words ex certa ſcientia, &Cc. the beit 
ſhall be taken for the king, and the ſtrongeſt againſt the patentee; 
per Manwood ; but per Dyer, by the words ex certa ſcientia, the 
uncertainty is ſaved, and ſhall be taken ſtrong for the patentec; 
and if it can be any ways taken for him, the patent thall not be 
void; and here the word (ſon) may be taken either for a baſe, or a 
true ton. But where the king in his grant + recites a thing which 
is falſe, that ſhall not make the patent good, although the words be 
ex certa {cientia & mero motu. 3 Le. 49. pl. 69. Mich. 15 Eliz. 
in C. B. Anon. 
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16 Prerogative of the King, 
monaſtery, when in fact rhey came to him By the attairder of Cardinal Wolſey. Per Cur. Sav. 37, 38. 


pl. 36. Mich. 24 & 25 Eliz. in Scacc. Attorney-General v. May. : : 
+ S. P. per Holt Ch. J. 2 Salk. 561. Hill. 9 W. 3+ in the caſe of the King v. the Biſhop of Cheſter. 


5. C. cited 7. Dy attainder of one diſſciſed, a right to certain land became for- 
eee * feited to the queen, who, after the death of the diſſeiſce, by letters 
Lord Stan- tents de ſpeciali gratia, ex certa ſcientia, & mero motu, granted 
hope v. Bi- al the [ands, tenements, rights, and hereaitaments, which ſhe had by 


mop of Lin inder of the diſſeiſee; but it was adjudged, that ſuch a naked 


AE right thall not paſs by ſuch general words of the king; for that (if 
it can be granted at all) it muit be with a ſpecial recital by expreſs 
and ſpecial words. 3 Rep. 4. b. cited, and afhrmed by the 
Court to be good law, by the name of Cromer's caſe. 

D 140 ] B. Ex gratia ſua ſpeciali, is in reſpect of the grace and favour 


S. P. Arg. 3. which the king has conceived in reſpect of the patentee.— 


Le. 249. in : . 1 
the caſe of 10 Rep. 113. a. in Legat's caſe 
Harris Vs Wing. 


F. c) Grants of the King. In what Caſes they ſhall 
be void for Uncertainty. 


Oro. J. 421. [I. FF there are two brigs in Yorkſhire, ſcilicet, Willowbrig and 
oy "7 wy Borruwbrig, and the king grants to a man, Hat he ſhall take 
Lightfoot v. /o much for every beaſ? which ſhall go over Willd wirig fer toll, as bas 
Lenet. Ad- ſually been taken for every beaft which ſhould go there et alibi infra 
. mou rm " reenum Angliæ though he avers, that fo much in certain has been 
uncertain paid at Borrowbrig aforeſaid, and ſo much he claims to have, yet 
and void; this grant is void for the uncertainty of the words {et alibi infra 
e = regnum Anglie ), tor this has not any certainty ; for one place may 
ment at be 2d. and at another place more or leſs. P. 15 Ja. B. R. 
ber, LIST Too and LoveiT, Adjudged.] 

3 payment at Willowb:igg, is therefore 1!!; and for that reaſon it was awarded that he ſhoule 


Aut. a 


2. If the king grants to me that I Shall not be ſheriff, this is not 


good for the uncertainty, becauſe he does n:t ſay of what county ; 
but contra, if he fays that I ſhall not be ſheriff of any county in 
England, Note the diverſity. Br. Patents, pl. 92. cites 2 R. 3. 7. 
per Huſſey. 
+= Lane pariſh of Chipnam, granted a miiety of a yard land in the faid waſte to 
wa _ the mayor and burgeſſes of Chipnam, without any certainty, name, or 
grents to deſcription, and after granted the waſte to H. Adjudged, that the 
J. 5. % grant was void for the uncertainty of the thing granted, it being in 
2 70 — the caſe of the king, though otherwiſe it would be in the cafe of a 
without any common perſon, where the grantee might by election, reduce it to 
d ſcribing a certainty ; and the Court held farther, that the grant was void, 
hem by the not only againſt the queen herſelf, but alſo againſt H. hier patentee. 


mg 3 Le. 30. pl. 36. Trin. 27 Eliz. B. R. Sir Walter Hungerford's caſe. 
e. This | 
bei void, nd the p atentee ſhall not have his election in tlic king's caſe, 12 Rep. 86. in Stockdale's 
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4. If the king grants a rent or land without limitation of any eflate, 
the grant i merely d for the uncertainty, and the grantee ſhall not 


be tenant at «vil! to the king, as it is ruled in ALTax Woop's caſe. 


And the reaſon is, becaule the grant of the king thall be taken moſt 
ſtrong for his benefit and advantage. Reſolved. Dav. Rep. 45. az 
Paſch: 5 Jac. B. R. in Ireland, in tac cate of the Dean and Chapter 
of Fernes. 

5. If the thing granted be e ſuch a nature that divers eflates may But if the 
be limited theresf'; as of land, ſeignory, rent, &c. if the king, in co 
his grant of ſuch a thing, does not limit any certain eſtate to the „biche a 
grantee, nothing ſhall paſs by this grant, but it hall be adjudged eltves can- 
merely void for the uncertainty. Reſolved. Dav. Rep. 45: a. in „ 1 
caſe of the Dean and Chapter of Ferncs. Nute er'y is 
thereto, Which the law limits without any limitation made by the grantor, of ſuch thing — the 
king cannot be doubtful or uncertain, nor can the king be deceived, nor can he err; for error eſt in bivio, 
and no error can be where there is only one way to be taken, Reſolved. Dav. Rep. 45. a. in the cafe of 


the Dean and Chapter of Ferncs. 


6. Certainty is requiſite in the grants of the king. Per Fleming [ 141 
Ch. J. Bulſt. 10. Hill. 7 Jac. in the caſe of the Earl of Shrewſbury 
v. Earl of Rutland. | 
7. King James granted to W. S. many debts, duties, arrearages 
and ſums of money, being on record in any of his courts from the laſt 
year of H. 8. to the 14th of queen Eliz. as ſhall amount ta 1loool. 
It was reſolved, that this grant was void; for there is no certainty 
what debt ſhould paſs. And that the word (arrearages) being 


coupled with the words (debts, duties, and ſums of money) ſhould 


nat paſs arrearages of rents, or things real, but muſt be intended of 
things perſonal ; but there being a proviſo that the grantee ſhould 
take no benefit of any arrearages of rents, reliefs, tenths, or annual 
payments whatſoever, till J. S. ſhould be fatished the ſum of 
100001. this explains what arrearages were intended, viz. of rents, 
&c. and ſo one part of the patent muſt be conſtrued by the other; 
but clearly meine rates are not within the faid words for they are 
the profits of demeſne lands. 12 Rep. 86. Trin. 9 Jac. in the 
Court of Wards. $Stockdale's caſe. 

8. In ejectment, the caſe upon the evidence in a trial at bar was, 2 Jo. 1764 
that Eleanor qilcen dowager of H. 3. in the year 1273, founded St. — 
Katharine s Heſpital, reſerving to herjelf during her life, & tegiuis fee of Lord 
Anglia nobis ſuccidentibus the namination of the maſter of the hoſpital, 2 5 
which was incorporated, and the grants confirmed by letters pa— reer, . 
tents. And the queſtion 4vas, whether by thoſe words (reginis An- Skin. 2, 14. 
gliæ) the queen dowweger or queen conſort 2vas intended? And it was + C. 
held, that the queen dowager had the right to nominate; for 
queen Eleanor, at the time of foundation, was only dowager, and 
therefore could never be intended to exclude ſuch queens as ſhould 
ſucceed her in that capacity. And the words will include a queen 
dowager for ſhe is queen of England, and as ſuch may ſue in the 
Exchequer. 1 Vent, 149. Mich: 23 Car. 2. the cafe of St. Ka- 


tharine's Hoſpital. 
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. 2 Grants. Eure. Ilia. 


LT 7 afhiſe bad uſually been held in York-caſtle, and Queen Lie. 
rauted the cuſtody of the caſtle to ]. 8. in all the herbige in 
the c Mile, Upon deman ding the opinion of the Maſter of the Rolls, 
the Ch. J. of B. R. and the Lord Ch. Ba ron, they held that the 
aſſiſes might be held there, whether the patentee w ould aflent to it 
or not; tor if he might prevent it, fo might every one, and fo the 
buſineſs for the public g -ool would be unexecuted, which would 
be very inconvenient, a and would be in effect tlie batring the queen 
herſelf from coming into the caſtle, it vey her ſervice which 3s 
there to be e and the ſeat of juſtice ! her leat, tor which the 
common law with their commiſſion gives authority to the juſtices 
to appoint the place of their teitions, 1 And. 3 345+ Þ pl. 320. 
Where the words danmus & concedimus in the king's grant 
cannot enure by way of gran, but may by w ay ol ci. 2% maticn, there 
they ſhall enure by way of confirmation; fo that a forfeiture, be- 
fore office found of the forfeiture, is ditch zargcd by thoſe words; 
and though they are void as to amounting to any grant, yet they 
conarm the citzte of the patentce. Mich. 7 7 Jac. 8 Rep. 167. in 
the Earl of Cumberland's caſe. 
3. Holt Ch. J. cites it as ſaid by his brother Turton, that the 
ng's intentign is a q! taithed intention, VIZ. according to the letters 
patents; but Holt 121d, that a {gal intention is hot neceſſury in the 
king, bt only a een intend: Skin. 661. Mich. 8 W. 3. B. R. in 
caſe of King v. Biſhop of Cheſter. (Sir William "Theekftone's 


caſe.) 


(G.c) In what Cafes i it Gaall enure to a double Intent. 


LI. IF the king grants to avother 72 L SH before his bailiffs, 
ſtewards, or juſtices, if he bad ns ſuch officers before the grant, 
he cannot make them by it. 7 H. 4. 5. b.] 


If the king grants ceraſance of pleas to one N. and dos mit ſay before av hen 


ic Gall d. beld, the grant is void; tor the gt antee "cannot make 2 judge; but if be tad court before 
tue: e the grant is gvod. Br. Patents, pl. 44. cites 2 H. 7. 13. 
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Ca. If the king grants to a ſpiritua] corporation 20 held ſuch 
church i it proper uſe for evcr, where the king himfe It 15 2 iſed of the 
aas of the ſaid church at the time; this ſhall not enure firſt 
to a grant of the church, and then to an appropriation : but the 
king is deceived, and therefore the grant void. 17 E. 3. 39. 

[3- It the king be ſeiſed of a manor, whereof a copyhold tene- 
ment in fee is parcel, and the Jing grants the copyhold tenement t9 
75 S. for his li life, by his letters patents, though this be a good grant, 

:cauſc the king is not bound to recite ſuch copyhold eſtates, they 

2t being of record, yet after the death of J. S. the king may grant 
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it by copy * again; for this doth nt extinguiſh the copyhold, be- 
caule the grant of the king ſhall not enure to a double intent, eſpe- 
clally to ſuch ce/faterel intent ; and it would be of dangerous conſe- 
quence to the conveyance made by the king to the ſubject, it the 
king once make a leaſe for life or years of a copyhold, that this 
ſhould deſtroy the copyhold for ever. If a bi tenant in tail, far 
life er years, leaſe a copyhsla, yet this thall not bind the ſucceſſor iſſue in 
tail, or him in rever/tc1, to grant it by copy, nor thall bind an infant 
lord of a manor; and the eftate and poſſeihons of the king are in 
like manner under the protection of the law, in reſpect of the great 
affairs of the king; and peradventure it may be a prejudice to 
the king to extinguiſh the copyhold by an act in law, by way of 
conſequence, without open intent of the king; for perhaps a com- 
mon appendant or appurtenant to the copyhold will be loſt, if the 
copyhold be extinguithed. P. 1651. between CREMER AND Bun- 
NET adjudged upon a demurrer; per totam Curiam, after divers 
arguments at bar. Intratur, P. 1650. R. 414+] 

[ 4. In the caſe aforeſaid, it the king after the death of the tenant 
for life grants 5ver the manor to J. D. in fee, the grantee may grant it 
by copy, as well as the king might, if he had not granted it over; 
for by the death of the tenant for life, it is reduced to the ſame con- 
dition as it was before the making of the leaſe for life. In the ſaid 
caſe of CKEMER AND BURNET adjudged per totam Curiam for the 
grantec of the manor doth not communicate of the prerogative of 
the king, but has the manor in the ſame manner as it was in the 


king at the time of the grant made to him.] 


142 


is not de- 
ſtroyed, 


Fol. 1957. 
— 
Mar. 206. 
Paſch. 13 
Car. B. R. 
FulMAuv. 
FuLnam, 
the Ch. J. 
Bramitone, 
and all the 
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whether it 
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they agreed might be a queſtion, But Jo. 449. Let v. BooTHBy, which ſeems to be the S. C. 
with this of Cru v. Bu EN ET, reports that it was agreed by Barkley, Crooke and Jones, that this 
grant (which was of a copyhol4 eſcheated to the king) is an extinguiſhment of the copyhold ; fo that it 
1s not again grantable by copy, either by the king or his grantee of the manor after this eſtate for life ſhall 
be determined; and that Bramſtone was of the lame opinion. Roll. Copyhold (B) pl. 1. accord- 
ingly. Mich, 15 Car. B. R. Dow NCUIT TE v. Mixons, reſolved per Cur. + upon evidence at the bar. 
Sid. 17. 35. $1. 137. S. C. by the name of FIEHD v. BooTaBy; and there it was held by 
Glyn Ch. J. and Warberton J. againit Newdigate J. that the power of granting again by copy was not 
deſtroyed. Keb. 720. Paſch. 16 Car. 2. B. R. Lr E v. Boor nE, ſays, that a grant tor liie by 
the Xing, is only a ſeverance of the copy hold pro tempore. 
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5. Letters patents of the king ſhall not enure to two intents ; 5- S. cited 
as Bag- 


as where land or office is granted be an alien barn, this does not cr a. 


make him a denizen. Br. Patents, pl. 62. cites 7 E. 4. 30. 3 Le. 243. 
per Cur Mich. 3a El. 
p in caſe of 


Harris v. Wing, — 8. P. 5 Rep. 56. a. in Rnight's caſe, cites 17 E. 3. 39. <—*S- C. cited Roll 
R. 466. Mich. 4 Jac. in caſe of Colt v. Glover, S. P. By Dyer, Pl. C. 501. Mich. 18 & 19 
Eliz, incaſe of Grengon v. the Biſhop of Lincoln, cites 9 E. 4+ 6. 11. Ner where the king gives 
lard ts @ f. lon, this ſhall not pardon him of the telony; for it ought to have ſpecial words in the one caſe 

Br. Patents, pl. 62. cites 7 E. 4. 30. per Cur. --— S. C. cited Roll R. 466. Mich. 


and the other. | 
i4 Jac. in caſe of Colt v. Glover. O kee King grants lands 5h J. S. and his heirs, and in truth 
J. 5. is the king's willein, this does not intranchiſe the viliein by ztaphications 5 Rep. 56. a, Mich. 


39 & 31 Eliz. C. B. in Knight's cafe, 


4 


6. If the king grants the ofjice of fervard or conſtable of the 
caſtle of D. where there is no fuch office befere, the grant is void; 
and therefore the bett tall be taken for the king; and if the 
king will make ſuch office, it ought to have this word canſtilui- 
Er. Patents, pl. 63. cites 8 E. 4. 6. Per Choke. 
| 7. The 


Hs, SS Ce 
— 

\ * 

** 3 


-ox 


Dre 


3. 
„ ET ie L.A 


44 4" 2 wo 4 e wee 4 


MRS. A rd el gc ES, 
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os 7. The king granted the office of one of the chainberlains of the 
fl. 28. dite: Exchequer to H. C. and the heirs male of his body, to be exerciſed 
e. by him or his ſujſicient deputy; and after the patentee granted it 
to . L. far his life; and after the ting confirmed it, and grant 
ed thereby the ſame office to J. L. fer his life ; and after H. C. had 
i ue, and died, and the iſſue died without iſſue ; and the king granted 
the office to another, and ]. L. made debate; and it was held clearly, 
that of ſuch offices as are granted by the king to one upon truſt and 
confidence, as an eſquire for his body, the grantee cannot make 
an aſſignment, if there be no aſſignment in the grant, as here, 
to him and his aſſigns, but of the office of parker he may make 
an aſſignment ; and if the patent had not been by him and his 
deputy, &c. he could not have made a deputy. And it was 
moved, that though the grant 10 J. L. is wid againſt the iſſue 
in tail, yet it is gozd againſt the king, by reaſon of the conſirma- 
tion of the king. Contrary per Billing; for by him, if the &ng 
does not recite the firſt grant, and grants the office to J. L. ha- 
bendum after the death of the firſ? grantee for life of the ſecond 
grantee, it is not good; for the king has not the office to 
grant during the life of the firſt grantee. Br. Grants, pl. 99. 
cites 49 H. 6. 14. and 11 E. 4. 1. 
Brooke ſays, 8. The king granted to W. N. by his letters patents, that he 
Bat ie that may give 10l. rent to a chaplain to celebrate divine ſervice in B. 
3 og pro bons flat. A. & animabus, &c. juxta :rdinationem ipſius W. N. 
Saris :ofay, fiend. Rede faid this is a good grant, notwithſtanding that the 
where the chaplain be not named, as where the king grants to them of 
2 "py N. fuch liberties as thoſe of London have, this is a good grant. 
Zet, xd But Fineux and Keeble held the principal grant void; for grant 
3 of the king cannot enure to zus intents ; that is to ſay, to grant 
— licence, and to make a corporation, Br. Patents, pl. 44. cites 
tent, ard by 2 H. 7. 13. 
the . 
name. Ibid.— Se to male a mayer and cemmeralty, ard te give land to them by the ſame patent, or li- 
cence to p rchaſe, which is common, &. Ibid. -—— But if tne king grants to F. N. to amortije certain 
larg:, vet it he gives land beld of the king in cafite in mortmain, the land ſhall be ſeiſed for fine for the 
alienation, and therefore it is wed te put in ſuch patents now, though ir be beld cf us in capite. Per 


9. It was held by the juſtices, that if the king grants land to 
a corprration by anzther naii than that by which they were named. 
before, yet the land ſhall paſs, and the letters patents fha!l be ta 
them as a new incorporation, &c. 3 Le. 190. Mich, 26 Eliz. 
C. B. Dean and Chapter of Chriſt-church v. Parot. | 
L 244 } 10. The king's grant cannot enure to two intents, viz. to make 


— 1 leaſe, and ts accept a ſurrender ; per Papham, and many other 
Brown.Ihid, grave and learned men upon a conference, 3 Le. 243. Mich. 
247. in S. C. 32 Eliz. in cafe of Harris y. Wing. | | 

who fa d, 

that the rule is true where both intents enure and work againſt the king. But where one intent ſerve; 
for, and works for the benefit of the king, it is otherwiſe. 

The king's grant ſha.l not enure (to his ſpecial pre;udice)} to two intents, viz. to a demiſe of the land, 
and allo te a ſuſpenſion of bis condition by which he may defeat the eftate for life, and other eſtates, as it 
ſhouls be in the caſe of a common perion ; or to a demiſe in reſpect of his preſent eſtate pur auter ma 

TTY - | | * 


. 
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and alſo to a confirmation of his condition by which otherwiſe he might defeat all, as it ſhould be alſo in 
the caſe of a common perſon ; for t e grant of the king {hall be taken according to his exprets intention 
comprehended in his grant, and ſhall not extend to any other thing by conſtruction or implication which 
does not appear by his grant, and therefore in ſuch caſes the king oug':t to be truly inſormed, and he ought 
to make ſpecial and particular grant, which by expreſs words may enure to all tuch teveral intents as are 


defired. 7 Rep. 14+ a. Mich. 33 & 34 Eliz. in Englefield's Cate, 


11. If the king's grant may be taken to a double intent, it ſhall 
be adjudged void for the doubleneſs theregf. Reſolved. Dav. Rep. 


45. a. Paſch. 5 Jac. B. R. in Ireland, in the Dean and Chapter of 


Fernes' caſe. 


don v. the Biſhop of Lincoln. 
Shrewſbury v. the Earl of Kutland. 


12. When the king has t2v9 rights in him, he cannot exclude him- 


ſelf of both without ſpecial words; as advowſon held of the king 
is aliened to an abbot, now the king has title to the advowlon by 
the mortmain, and alter the king by his letters patents grants to 
the abbot that he may hold the advowſon to his own uſe, yet the 
king ſhall not loſe advantage of the mortmain. 7 Rep. 14. b. 


Trin. 6 Jac. in Calvin's caſe. 


(H. c) How it may be without Grantee. [Or where 
it muſt be by way of Ordinance. | 


[I. 1 king may grant generally without mention of any to whom 
he m-; kes grant, that the men of ſuch a vill thall be a cor- 

poration, as he may fay conflitumus the men of fuch a vill to be a 
corporation, ſcilicet, mayor and commonalty, cr ſuch like ; for he can- 
not grant the corporation to the men in their natural capacity, and 
they are not a politic capacity before the grant, and ſo the grant 
to them would be to no purpoſe “, and therefore it is good here as 


there for neceſſity. ] 


S. P. per Ld. 
Dyer, Pl, = 
$02. b. 
Mich. 18 & 
19 Eliz. in 
caſe of Gren- 


— . P. per Williams J. Bulſ. 4. Hill. 7 Jac, in caſe of the Earl of 


See (V. a. a) 
pl. 18. 


If the king 
grants land 
in fee farm 
probis homie 
nibus de Dale, 
it was Hela 
to be a good 
corporation. 
And ſo 
where itis 
given bur- 


genſibus civibus & communitati, and they by ſuch names of corporations may have actions of things 
touching their farm, &c, and the wiit ſhall be ad reſpondend. hominibus villæ de Dale, vel civibus, &c. 


7 E. 4. 14. a. pl. 7. * Orig. is (et pur cev icy ett bon come la pur neceiſity). 


C2. The king may grant to ]. 8. that his tenants ſhall be a corpo- 


ration, naming the corporation in certain ; tor this is an erecting of a 


corporation as well as in the other caſe. 20 E. 3. Conufance de 


Pleas, 46. Admitted. } 

[3. The king by his letters patents may ordain, that from a will 
which is not incerporated fhall come burgeſſes to the parliament to be elecf- 
ed by the inhabitants of the vill; for this is the caſe of ſeveral vills 
and boroughs in England who have burgeſſes by preſcription that 
never were incorporate, and there this liberty could not com- 
mence by grant to any but by way of ordinance. Hobart's Re- 
ports, 22. Caſe of Burgeſſes of Parliament.) 

[4. The king may erect a fair, market, evarren, park, foreſt, 
chaſe, piſcary, or ſuch like, by way of ordinance, without grant ot it 


to any. Hobart's Reports, + £DL 
M4 $6.4 
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5 = _ F's. Tf letters patents are made in this manner, fatrimus, ordi— 
TOP... namus & declaramus per preſenter, that the will e of B. ſhall be Pe he- 
B. R. incaſe fually a free borough, and that w ithin the ſaid borough ſhall be a 
of the King body incorporate by the name of provoſt, free burgeſſes of the borough, 
v. Larwood. ; 

and commonalty of B. and by this name may ſue and be ſued, pur- 


— — 
® Fol. 108. Chaſe and alien, &c. and then follows this clauſe, e/ god % fre- 


—. fati pr ey2feti &Z liveri bur: genſes ® pre dit 3 7 ſucceffores ſet t in perpetuun 
3 Plenam Þ? 4 1 at, & authoritatem eltgendi, mittendi & returnau- 
di duos diſcretos & idonecs wires ad ſervi ſendum e atendendum in quo 
livet parliaments i iu reano Hiberniæ in pefterum tenendo, Though this 
liberty is not granted to any, yet it is good by way gf 91 dinance, ITY 
this I: iberty 1 15 good! by way of intereſt in all the corporation, though 
the execution of it be committed to the provoſt and burgeſſes only. 
Hob. R. Cate of Parliament, 22.] 

22 * [+ (7) 6. Se the king may grant a Privilege to a corporation by 

marked (, W2Y of intereſt, and an the execution of it 15 any per/ons who are 

but i: ſhould 1157 wants, of the corporation. Hobart's Reports, 22.] 

havebcen(6,» Vaughan held, that the king may diſperſe with & corporation ; 
= he ſaid, it was very uſual to licence them to purchaſe in mort- 
main, to make parks, to convert arable int; paſt ure, Or 50d into ara- 
ble, to erect a fair, to appropriate a refory, &c. Freem. Rep. 139. 
Hill. 1673. in caſe of 'Thomas v. Sorrel, 


©* 


wa bi dd; mas i ge e a 
V ol 


(I ce) At what Time he may Grant. 


1 REDS” 


| [r. THAT which is an inheritance in the king at the time of the 
| grant, will well paſs by the grant.) 
2. As if the king grants 79 the tenant, that when he dies his heir 
Tall enter without ſuing of livery, this is good. 19 U. 6. 62. ] 
| 3. The king may grant to another all rec:gnizances which ſhall 
be made in the Chancery hereafter ; becauſe this is the profit of the 
Court. 19 H. 6. 64.) 
[4. The king may grant ecard: and marriages to ſuch a value awhich 
all happen till ſuch a day, paying, &c. 34 E. 1. Rot. Fin. Memb. 15.] 
See (I. e. 2) [5- The king may grant the ward of, Oc. quando acciderit. 
Fl. 1. 209 E. 1. Rot. Fin. Memb. 14.) 
S. P. Br. [6. The king may diſcharge ſuch thing as ſball be, which is not 1 
eee bim at the time of the diſcharge.) 
* 
Br. [7. As he may grant 79 4 ſpiritual man, that he ſhall be diſc barged 


* N 
„ To MOT, r 


* 


Patents 

1 of tenths ꝛuhen they ſhall be granted by the clergy. g H. 6. 62. 

6 H. 7, 4. For this ſounds in covenant, and againſt the king no writ of covenant lies; and therefore 

the g ant is goude 

8 is (8. f 50 the king [may] grant to another, hat he ſhall nat le un- 
l/s 


But in cafe 9. The king by patent, reciting that H. B. held of him in chief, 
otacommon granted to T. T. that if H. died his heir within age, that he ſhall have 
wn — the ward of his heir and heirs, &c. which was argued in the Excne- 
grant; for of quer- chamber. Choke ſaid, the grant is goed; tor the king has 


ai 


aac ae RYE Needy, ov. 4 


feached if a recognizonce, if he enters into it afterwards. 19 H. 6. 64. ] 


Prerogative of the Ring. 


an intercſt in the ward, though he bas not poſſeſſion. But Halſton 
ſaid, if the grenr (hail be good, it ſhall be by reaſon that the bing 
has tenure in biin; but if the king after the grant grants the ſer- 
vices to a ftranyer before the ward falls, T. ſhall not have the 
ward; guzre inde; for the ſeigniory was charged by the firit 
grant to T. But the Juſtices held the grant void by the ſtatute 
* 18 JI. 6. that grants made before the king be entitled by office 
{hall be void; but this is only of land, which fee in the ſtatute, 
and thts grant ſhall enure in lieu of covenant, And there ſome ar- 
oued that the ſtatute does not extend to this caſe; for it was for 
the king's advantage z therefore it ſeems that there 1s no differcnce, 
Br. Patents, pl. 74. cites 30 H. 6. and Fitzh. Grant, 91. 


all the forfeiture, Ke. F [i good. ] Ibid. —- So the king may grant the temporalties of a 
But it was faid that there is but a little diverſity between this and the principal 
Se of fines and amerciaments, and chatte's of felons and fugitives, the king is ſeiſed in 


they fail ; per Laicon. 
caſe. Ibid. : 
law; 2nd therefore his grant thereof is good; but contra here; per Vampage. Ibid. 


146 
this he may 
have orit of 
covenant, 
and by con- 
ſequence 
againſt the 
king, by way 
of anſwer; 
but grant of 
the king, 
that where 
A. is indict - 
ed of telony, 
if he be after 
outlawed of 
it, the gran- 
tee ſhall have 
biſhop ef e 


For if the 


king grants the efcheat of bis tenant ⁊chen it ſha'l fall ; or the land which bi: viilein ſhall purchaſe; this 


is not good. Ibid. -f Fitzh. Grant, pl. gi.—*. See (H. b) 


The king's grant of the remporalties of a biſhop in the life-time fi the biſhop, or of the wardſhip of an 
heir in the | fe-time of is ancſi r, who is the king's tenant, er of fi/t-enths or tenths, before they are given 


/ 


by parlament to the king, ate good; for the Law underſtands tee to be near þ?//r0iliriess The parlia- 
ment is ſuppoſed to be held every year, and the king in parliament generally has a:d of his ſubjects; and 
farvum eſt omnibus ſemel mori; and therefore the grant of the wardihip, temporalties, and fifteenths, as 
atotreſaid, is good: but the grant ot an eſcheat, er ot a purchaſe made by will:in, or of the forfeiture of the 
land of an offender before his attirder, are all void; for they are remote , Lilities, and out of the expec- 


tation uf the laws Jenk. 210. pl. 44+ 


10. Note, per Choke and Cateſby, where the king writes to 
have B. admitted te a corady for his life, in the abby of B. who is 
admitted, the ting cannst write in the life of B. to have N. admitted 
to ſuch a cerudy in the life of B. after the death of B. for the king has 
only a preſentation, and he cannot preſent in the life of B. who 
is only an incumbent in effect in this cate. Br. Patents, pl. 30. 
Cites 4 39 H. 6. 48. | 

11. Contra per Laicon, that the king may grant office for term 
of lifez and by another patent he may recite the firſt grant, and 
grant it ts another after the death of the firſt ; and well; but it ſeems 
that he carne? grant it by name of a reverſion ; for there is no rever- 
fon of an office; for it is determined after the death of the 
grantee; but he may grant it by name of office habend” after the death 
of the flit patentee. Ibid. 

12. Incſcape out of the priſon of the biſhop of 5. by negligence, 
the biſhop ſhewed ancient grant allowed in quo warrants, where the 
king had granted to his predeceffors hat he ſhould be quit of eſcapes 
of thieves and felons, and of eſcape of priſoners cut of his priſon. 
And all the juſtices held it good, becauſe it was allowed in eyre; 
for this is judgment final in this point. Br. Patents, pl. 51. cites 


3 H. 7. 15. 


1 Orig. is 
(36) but 
milprinteds 


And it was 

held that the 
grant is good 
before the act 
done, becauſe 
it is a thing 
which turns 
in fe nam pe- 
cuniariam. 


1bid —— 


But weluntary eſcape cannot be pardoned before the act done; note the diverſity. And the reaſon is, be- 
cauſe negligent eſcape is cy money t» the king, which he may pardon before the act done, Ibid. 
But ſuch grant cannot be intended of weiluntery elcapess F. N. 3. (229) (B) a. 524. in notis, 


13. Note where the ſtatute of 31 U. 8. gives to the king the poſe S. C. cited 
Cons of abbeys, and ail rights, entries, ations, conditions, Oc. 3. Rep. 12, 
: which 8 
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 ParppLirv. 


(APPER 
and ſays that 
this queſtion 
is here well 
explained 
and reſolved. 
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® Orig. in 
all the edi- 
tions is 
(don) but 
Mould be 
(done). 


28alk. 265. 
S. C. 4Mod. 
276. S. C. 
Carth. 350. 
8. Comm 

Comb, . 
S. C. _ 


3 Bulſt. 4. 
Larl of 
Shrewſbury 
v. Earl of 
Rutland. 

8. C.— 
2 Brownl. 
250% S. = 
Jenk. 283. 
S. C. 
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evhich the abbets might have had; and that he all be in | Helſelſtion 


qavithout office ; and that he ſball be adjudged in aftual and real Poſſeſſion 
of theſe-in ſuch plight and fort as they were at the time of the making 
of that ſlatute, yet if an abbst was diſſeiſed of four acres of land, the 
king cannot grant it over before entry made by him into it, becauſe 
it is a che in ation real, and not like to a choſe in action perſonal, 
or mixt, as debt, ward, &c. by ſome; and by ſome contra, by 


reaſon of thoſe words, that the king ſhall be in poſſeſſion; but 


this ſeems to be that he ſhall be in ſuch poſſeſſion as the abbot 


was, viz. of the thing whereof the abbot had poſſeſſion, the king 
has by this actual poſſeſſion; and of ſuch whereof the abbot had 
only cauſe of entry, or right in action, of thoſe the king ſhall be 
veſted of a title of entry, or title of action; but the thing to which 
he has ſuch cauſe of entry or action, is not by this in him in 
poſſeſſion; and therefore cannt paſs from the king by genera} 


words, Quære if the king recites the dliſſciſin, and how the right 


and action is * given thereof to him by the ſtatute, and grants 
it ſpecially, it ſeems that this is good. Br. Choſe in Action, pl. 14, 
cites 33 H. 8. | 

14. If a man be accuſed or indifted of _ or felony, his lands 
and goods cannot be granted to any, no, not ſo much as by promiſe, 
nor any of his lands or goods ſeiſed into the king's hands before 
attainder ; for when a ſubject obtains a promiſe of the forfeiture, 
many times undue means and more violent proſecution is uſed 
than the quiet and juſt proceeding of the law would permit, and 
the party ought to live upon his own until attainder. 2 Inſt. 48. 

15. The king granted the office of ſcarcher in the port of P. to 
J. M. (without granting it to him for life; ſo that he had only an 
eſtate at will ;) and afterwards reciting this grant, granted to 
Kemp for his life the ſame office, from and after the death, ſurren- 
der or forfeiture of M. This was adjudged a good grant. 12 Mod. 77. 
Trin. 7 W. &. M. the King v. Kemp. 


(I. c. 2) Grant of the King in futuro. Good, and 
when it ſhall take Epect. 


1. G of the next ward, & c. is good; for it ſounds in co- 
venant, &c. Br. Patents, pl. 5 3. cites 6 H. 7. 4. 

2. Grant of an ice, reciting the firſt grant, and to take ect 
ofter the firſt grant determined, is a good grant; for though the 
king has no reverſion, yet he is ſciſed of the office in law, and 
inheritor of this grant after. Br. Patents, pl. 57. cites 8 H. 7. 12. 

. Queen Elizabeth granted the herbage and pawnage of Clipſon- 
park 1 J. S. for life ; and afterwards king James by letters patents, 
reciting the former eftate for lite, granted the herbage and pawnagc 
to the earl of Rutland for 45 not mentioning in this ſecond grant, 
when the eſtate in the herbage and pawnage ſhould begin, yet the 

ant was held good ; for the firſt grant being truly recited in the 


laſt, the king could not be miſtaken, or intend to paſs a greater 
| eſtate 
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eſtate than he had to grant; and therefore the eſtate in the herb- 
age and pawnage all commence to the earl, as by law it may, viz. 
after the death, &c. of the firſt tenant for life; nor was there any 
uncertainty when it ſhould commence; for though the grant 
to J. 8. might be determined ſeveral ways, either by: his death, 
forfeiture, or ſurrender, yct it can determine but once, and which 
ever firſt happens, the other grant ſhall then commence. — 
8 Rep. 5 5. Mich. 6 Jac. C. B. Ear! of Rutland's caſe. 
4. Queen Mary granted Eſtwood-park 7 the lord Stafford and his : Prownle 
wy. n 248. Malin 
wife, and to the heirs of the Lady of the faid lord ; afterwards queen „ Tully. 
Elizabeth, anno 7. of her reign, reciting the former eflate, and that S. C. 
ſbe had the reverſion expetant, ſhe for the ſum of 531. 18s. granted 
the reverſion to J. S. and lo the heirs of his body; and ſhe did further 
will and declare, that if thg ſaid J. S. did pay the further ſum cf 205. 
De. then he ſhould have prediftam reverſronem to him and his heirs for 
ever. And it was adjudged that the words (will and declare) are 
ſufficient to amount to a grant; and ſuch words are always uſed in 
patents of liberties and franchiſes, being things contingent, and 
de futuro; and that ſuch grant, with a condition precedent, 
might be annexed to things lying in grant, as a reverſion, as well 
as to things lying in livery; or to an eſtate tail, as well as an 
eſtate for liſe, or years. And laſtly, that the words {reverſionem L 148 J 
prædict.) muſt be intended of ſuch a reverſion as the queen had 
and could grant, viz. the reverſion of the fee, and do not mean 
the reverſion in tail which ſhe had before granted to him, and 
therefore cduld not grant to him again. And that ſuch words, in 
the king's grant, ought not to receive too nice a conſtruction. 
8 Rep. 73. b. Trin. 7 Jac. Lord Stafford's caſe. 

5. Grant of an office of ſearcher, &c. for life, after the death, And Holt 
furrender, or forfeiture of the former grant of the ſame office, which oY 1 * 
was granted at will, is good. And if the king thould determine his — 
will in the life of grantee at auill, without any ſurrender or forfeiture, an office to 
in ſuch caſe the ſecond grant ſhall not commence during the life — 
of grantee at will; but in the mean time the king may grant it to there js no 
whom he pleaſes. Per Holt Ch. J. 12 Mod. 80. Trin. 7 W. & M. other gate in 
The King v. Kemp. — 

: e 


effice ſpall take Mit, that it is good; fo if he grant an office to commence on 4 contingency a year Hence, 
or the like; for though a freehold cannot commence in futuro, that is to be anderſtud where it is derived 
eut of an inheritance. If there be a ice in fee, and the king has the inheritance, there a freehold can no 
more commence in futuro by letters patents than by livery of ſeiſin; ſo is 5 Co. Berwick's caſe, 
12 Mod. S0. King v. Kemp. But it it be a new thing created by the king, he may conſtitute it 
in what manner he pleaſes; as a rent de ms may be granted or created to commence in futuro, or on 4 
contingency, as in the caſe of Ed. 2. quoted in CORBET's caſe, in 1 Co. 87. For it is a creature of his 
own, and he may diſpoſe of it as he pleaſes. 12 Mod. 80. King v. Kemp.—And 4 rije and fall, 
and to be in e and nat in effe, as well as à c. Per Holt Ch. J. Skin. 531. S. C. 
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"© c. 3) Grant determined by Death of the King, or 


Patentec. 


1. JN HERE the * grants to his tenant, that his heir after his 
death ſhall not be in ward, or grants to an abbot that the 

covent ſpall at? an abbot without licence of election, if the tenant dies 
his heir ſhall be in ward, or if the abbot dies, the covent ſhall not 
make an abbot without licence; for in the one cafe the grant ex- 
pired by the death of the tenant, becauſe it was not granted to him and 
bis heirs; and in the other cafe, becauſe it was not granted to the 
abbot and his ſucceſſors ; for when the grantee is dead, none is alive 
who can enjoy or plead the grant; but where it is granted to the 
tenant and his heirs, &c. the heir ſhall not be in ward; nor where 
ſuch grant as above is granted to the abbot and his ſucceſſors; Z 
[and there] the grant is good clearly; per Laicon; & nemo con- 


* It ſeems tradixit. Br. Patents, pl. 30. cites “ 36 H. 6. 48. 


- n. 3 2. It a ting grants conuſance of pleas to J. N. and dies, the grant 
Acul 

20 11. 6. is not good againſt the other king, inaſmuch as it was not granted 
45. for the king and his heirs; for it is de jure corone, and yet con- 


firmation of the new king fhall make it good. Brooke ſays, it 
ſeems, that the firſt caſe is not law. Br, Confirmation, pl. 28. 
cites 2 H. 7. io. 
Where ide 3. Contra of annuity which charges the perſon. Ibid. cites S. C. 
nud fays, ſee M. 2 E. 4. 23, 24. 


e e or an- 
ts for Ie, &c. which is nt a Judicial office, and dies, there reed: v confirmation of the nexv king ; by all 


the de jut tices» Br. Patents, pl. 89. Cites 1 R. 3. 4.— 8. F franchiſe, contra of judicial offices. i bids | 


Br. Con- If the ling for him and his 1 * grants catalla fel;num Ty & fugt- 
. tie tle &c. which lie in grant, and he dies, the grantee needs u0 
S. C. confirmation of the new king ; but if the thing be abr/cd or miſuſed, as 


fair, market, or ſuch like may be, or if it be 5 a thing judicial, or puauer 
granted, as ts be juſlice of peace, eſcheator, or ſuch like, there he ought 
to have confirmation of the new king. But it ſeems, that the grant 
ef a thing which lies in grant is god clearly without thyſe 91 dr ( for 
him and "his heirs), but of warranty, COVenani, annuity, or ſuch like, 
there he cught to mate it fer him and his firs. Br. Confirmation, 


pl. 19. cites 33 H. 8. 

S. C. eited 5. A licence granted by the king 70 alien in morimnaty ſhall ſerve 
8 againſt the next king, if the grantor dies. Br. Prerogative, pl. 190. 
+ Tin. { 5 

15 Lilia. in Cites T. N. 3. 223. 

Sir Thomas 

Wroths cale, where it is ſaid, that it ſeems to be £0: od reaſo Mm, th ugh the g grant was not ma. tl» for the 
King aud Ii $s heirs, inat: nuch 28 it V grant ed | in Tae bod) p Aitic of 1 he kive _— Er. 3e „gatlve, 
PI. IC ©. Ac ba, that contra it is laid el ieahete 07 rant mad e fo tie trnant 19 4. this 1.1] not frive 
Co. Litt. 5 2 b. lays, that it was rel; nv kicks. 3 jac. in C. B. Wat the 


C 149 ] 


223! int the nex: be 18 .— 
e ce may de Ex: -Cucd after. 


6. King Edw. 6 . granted to fereign merchants to export 1 Wo 
dizcs, prying the lite cufioms as My * mW murchunts pa 0 


though the C gra it did t ex 10% pro ſe i hereditus 5 70 t Deca of the 
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king had an inheritance in the cuſtoms as a prerogative annexed 
to the crown, it ſeemed to all that the grant was good for the 
cuſtom. D. 92. a. pl. 17. Mich. 1 Mar. Anon. 

7. If the king grants to a man v export 1900 ?ur of beer, aliquo 
ſtatuto non obſtante, and /ays not, for himſelf, bis heirs, and fucce/- 
fore, the queſtion is, if in ſuch caſe the grant determines not by his 
death, it being only a licence difpenſative and revocable before 
execution of it? D. 92. a. pl. 17. in an anonymous caſe there, 
but no opinion given. 

8. The king grants annuity for term of life percipiendo ad receptum 
Scaccarii noftri, and does not ſay in his grant, pro ſe & heredibus & 
ſicceſſaribus ſuis ; whether the heir or ſucceſſor ſhall be charged 
with this? And the habendum was, percipiendum ad receptum 
Scaccarii noſtri per mans T heſaurarit-camerariorum nelrarum ibidem 
pro tempore exijlent. And this grant was pro ſervitio tam regi H. 8. 
quam dicto regi E. 6. impenſ. It was debated in Serjeant's Inn 
and by the opinion of Cordel, Solicitor ; Grithth, Attorney; Dyer, 
one of the queen's Serjeants ; Whiddon, Brooke Ch. Baron; Mor- 
gan and Bromley, Ch. J. the annuity is determined by death of the 
king; but Stamford, Saunders, Brown, and Portman held the 
contrary. Ideo quære. And it was ſtrongly held, that the grant 
was void to charge the perion of the king; and without ſhewing 
certainly by whoſe hand it ſhall be rendered, the grant is void; 
and this by the opinion of Vitzh. in N. B. laſt caſe in writ of an- 
nuity; and then for this reaſon there is no need of ſaying pro 
hzredibus & ſucceſſoribus regis; but by reafon of the laſt words, 
viz. Scaccarii ngſiri per manus Thefaur. Y naſtrorum, this refers only 
to king H. 6. and therefore the eſtate in the annuity was limited, 
and by the king's death determined. D. 92. a. b. pl. 19. 

9. Queen Mary, ex ſpecialia gratia, &c. made a grant to A. B. 
to keep a tavern and ſell auiues by retail non 6%jlante the ſtatute 7 Ed. 6. 
in which ſhe commanded her officers to permit the patentee to keep a 
zavern and ſell, & c. for life; Catlin held the diſpenſation perpetual 
during the life of A. B. and that he is, as it were, exempted out 
of the ſtatute utterly, or otherwiſe the licence being once put in ure 
is immediately determined, &c. But Dyer and Saunders contra, 
and that there eught to be a certain time and limitation of the prince's 
pleaſure, how long the difpentation and licence ſhould continue, 
and that by the death of the prince this commandment ſtail utter- 
ly ceaſe. Ideo quære legem. D. 270. pl. 22. Hill. 10 Eliz. Anon. 


Coke ailirmed in C. B. Paſch. 8 July, and that he denied the opinion of Choke 5 E. 4. 8. 


10. Vine licence was granted by the king pro fe & hæredibus to 
A. and B. and their aſſigns, to ſell wine in fuch a vill. Adjudged, 
that this continues notwithſtanding the demiſe of the king. 
Sid. 67. Mich. 12 Car. 2. C. B. Young v. Wright. 

11. {nd per Bridgman Ch. J. this cafe differs from caſes of a 
naked authority, inaſmuch as the king who makes the grant has an 
interc{t of inheritance in ihe thing which he grants; and he hkened 


, 2 Wanne e A } ad „ - 9 
it to tlic Cale WAI Cre tilt 2 8 3427 Ich — 4 7 129 aud feund- 
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Ibid. 92. b. 
pl. 20, Cites 
Pl. C. 449» 
at the end ot 
Waoru's 
caſe, that by 
Saunders 
Ch. Baron, 
the reſolu- 
tion of the 
juſtices 
above was, 
that it the 
annuity was 
granted pro 
exeutione alle 
cujus Hit 
wel > 
the patents 
ſtand not in 
need of the 
word here- 
dibus. 


I>id. Marg. 
cites 17 E. 1. 
Adjudged, 
that it the 
king grant: 
land to one 
by letters pa- 
tents, and 
ſays not for 
1 path he 
ſhall be leſ- 
ſee at will, 
and not for 
te:m of lite, 
which cafe 
21 E. 4. 46. 


1503 
S. C. cited 
Lev. 220. 
"i rin. 

19 Car. 2. 
B. R. ja 
caſe of 
In mas v. 
Sorrel ſays, 
that an in- 
ꝛereſt paged 


: | 88 4a; 1 
150 Prerogative of the King. 
I vay age, this is good, though tonnage, &c. then ceaſed by the parlia- 
eee ment's not granting it. Sid. 7. in caſe of Young v. Wright, 
tucir right before the fatute wwas made. 


12. Ss if the king grant the zenths or fifteenths of D. to J. S. 
though the clergy at the time have nt granted it to the king, yet the 
grant is good; becaule the inheritance is in the king, though nt 
then in prender, and fo a fortiori the grant ſhall be good in the prin- 
cipal caſe of the wine licence. Sid. 7. in caſe of Young v. Wright. 

13. Scire facias to repeal a patent; the caſe was, that ins 
Ch. 1. granted to ene F. the gf of undet- ſearcher, &c. durante 
beneplacito naſiro, and after ting C. 2. was reſtored, he ſent his privy 

feenet to the lord treaſurer e confirm P. in his place, F. obtained a 
patent from king Ch. 2. of this place without taking notice of the 
former patent to P. And the queſtion was, whether this ſecond 

atent was void by the ſtat. 6 II. 8. cap. 15. It was agreed on all 
hands, that the king's privy ſignet did but intimate the king's mind, 


but could transfer no interett. But the Lord Chancellor, Wind- 


ham, and Rainsford inclined, that the patent was void, and the 
ſcire facias to be quaſhed without better cauſe ſhewn. Freem. 


Rep. 71. Hill. 1672. the King v. Foſter, 


U * (K. c) Grant of the King. Prerogative. What 

(A: <) pt. 1. Jmmunitzes the King may grant. 

Ancient De- 

le „ LI. T* king may grant, that the citizens of a vill ſhall be quit 
of tell in every city and vill in England of all their merchan- 

dizes. 49 E. 3. 6. 

{2. 3 E. 1. Rot. clauſo Memb. 8 H. 3. grant that for ſuch 
time J. S. ſhall be free de ſummonitionibus coram juſticiariis itineranti- 
bus. 8 E. 1. Rot. Pat. Memb. 4. hac vice de omnibus ſummoni— 
tionibus [coram] juſtic. itinerant, um ad communia placita quam ad 
placita de foręſta.] 

So 2 grant [3. 2 & 3 E. 1. Charter-rolls, Memb, 3. quietation from 22! 


or Gicharge per totum regnum, pro civibus et hominibus Bathonum et epiſcopi. 
rom pay - | g 

ment of pri- Per E. 5 

age, which 

is made civil ut d- Lenden. See the caſe of Waller v. Hanger. 3 Bulſt. 1, &c. And ſee S. C. (R. 2) 


1upras 


props: titles. 


C4. H. 6. by his letters patents, 20 H. 6. granted to Corpus 
Chriſti college in Oxford, that they and their ſucceſſors and their 
tenants ſhould be diſcharged of payment of 7o/! for pontage and paſ- 
ſage in every place in England,; hicli is admitted good. Tr. 43 El. 
B. R. between Woop and HawKksSWELL. “ | 
. E. 1. lib. Parl. 1 R. 1. grant to the biſhop of Coven- 
try and Litchſield, that all his lands and men liberi tint & quieti 
TIL. 209 de murdro et latrecinis & ſhire & hundred, et de ſectis ſhire & hun- 
una * auxiliis vicecom. de foreſta et placitis foreſt, et de vaſtis et 


aſſarti; 


mitt 


41 wo} 
Contr, 
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artis regardis forgſiæ, et omnibus aliis qperibus tam caſtellor. quam 
divar. et flagnor. Wc.) 

[6. 23 E. 1. Rot. Pat. M. 9. the king ad petitionem, &c. and 
by the aſſent of the city of London, granted, that J. citizen of 
London, ſhould for his life be free in the city, de ommibus tallagiis, 
auxiliis, vigiliis et contributionibus, ratione terre et merchandiſarum 
ſuarum. Item, quod nan poratur in offifes ibidem nec fiat major, vice- 
comes, eſcheator, coronatur, prepofitus, aldermannus, &c. 1 E. 2. 
Part 1. M. 15.) 

7. Glanvil, of Lincoln's-inn, in his reading in Lent 1629, ſaid, 
that he had ſeen a patent granted to one, that he ſhould not be 
compelled to be /erjeant, or judge, or knight. D. 5 2. a. Marg. pl. 1. 


(L. c) Prerogative. Immunities. 


[I. 18 E. 1. Rot. Chartar. Memb. 20. in Dorfo. R. 1. granted 
great privileges 2% hoſpitallers, &c. where are ſuch words, ſcilicet, 
omnem poteſtatem, omnes libertates et liberas conſuetudines, quas regia 
poteſtas conferre poteſt, Sc. Concellit mne jus, omne dominium, quad 
ad nos pertinet, Oc. | 

(2. 24 E. 1. Rot. Chartar. Memb. x. diſcharge of cuftoms and 
tallages pro priore & fratribus de Whittenham, ordinis Carthuſien- 
ſis.] | | 
3. H. 7. granted 7 the corporation of Waterford, quod omnes et 
ſinguli cives et inhabitantes dictæ civitatis et ones et finguli mercatores, 
tam indigenæ quam alienegenæ de nova cuſtuma wocat le pondage, viz. de 
preftatione 12 denariorum de libra imperpetuum ſint quieti et exene- 
rati, Sc. Dav. Rep. 14. a. Mich. 5 Jac. B. R. in Ireland, in the 
caſe of cuſtoms. 


(M. c) Patents. Confideration. dee (Qb.) 


[1 IF the king be decerved in the conſideration which he intended to Falle confides 
have, the grant is void; otherwiſe if not, (Co. 10. 67.) ad- n let- 

: g = . ters patents 
mitted. M. 5 Ja. Scacc. 6 Ja. Sir RovErT Jonxsox's caſe.] does not 

| avoid them; 
a; where the king, fer 10l. to him paid, gives uch lard, and he 101. is not paid, the patent is not void. 
Contra, of patent granted «pon falſe ju miſe, as that the land came to the king by attainder AJ. S. which is 
not true, or the like; quzre diverſitatem. Br. Uatents, pl. 160. c.tes 37 H. 8. Br. N. C. 
37 H. 8. pl. 310. 

In all caſes where the conſiderations are real, and favour of the land, or tend to ſuch a real thing, if 
it be falſe it deſtroys the patent. But where the confideration is perſ-ral; as in confideration of * mo- 
ney paid, or for ſervice done; although it be faile, yet the patent may be good. Ver Popham, Attorneys 
General, Arg. 3 Le. 248. Mich. 32 Eliz. B. R. in cafe of Harri: v. Wing, 

48. P. Hob. 222. in caſe of Needler v. the Eiſhop of Wincheſter. 


C2. Surrender of letters patents in Chancery to be cancelled being 
the conſideration is good; for the Lord Chancellor or his officers 
ought to cancel [them]. Co. 10. 67. b. contra, P. 11 Ja. Scace. 
St. SAVIOUR'S Caſe, M. 5 Ja. Scacc. M. 6 Ja. Sir RoptkT Joux- 


$0N's caſe.] 
[ ? . It 
—2 


1517 JPPrerogative of the Ling. 


3 203» C3, If A. ſeiſed of land for life, takes mer gate of the king, by 
IIin. 
N letters patents in which the taid eſtate is recited, and in conſider, u- 
* * * 

Suan v. 
Holman. jg 2 good grant, thourh there was ct ally ac, fin render, * but only 


Hutt. 7. 
CE. a ſurrender in (aw ty the acceptance of this new patent. Hob. R. 27 54] 


1 - [4- But if barun and fem? are f. edi ut of 7 *he fe me for life op the 


Hob. 203. feine, and the king grants it to the fent: fer life of the fe me, With remain- 


S. C. 5 
* dei over, by new letters patents, in conſideration of the ſurrender 
Hob. 226. F the firft eſtate. This is a void grant, becauſe this ſurrender i, 


Trin. 16 ac. pt a/zlute, inaſmuch as the feme after the death of the baron, 


eee may claim her ancient citate. Hob. K. 275. between SWaAINS and 
tie Biſhop HoLMAN.) 
ot Wincheſ- 
ter. Hutt. To . Go 
$4 a patent C5. If the king makes a leaf, © fr diver conſiderations excented, and 
UDON a con- 

oo appears to the Court, that He of them are ug t per f rmed in tr uth, 


Edcratio: 
„the caſe ſhall be adjudged void. P. 11 Ja. Scacc. St. SaviouR's 


EXCL, YF 
ang wet fer- cafe, Reſolved.] 
formed, 1s 
void, Tenk. 304 pl. 77. cites 5 Rep. 93. b. Berwick's caſe. 
If the king recitec, that aur B. hat I ſurrendered to him an 
eſtare = life, he, in conſideration of this ſurrender, grants it by 
wn. tetters patents to B. Kc. If this ſurrender was not abſolute, but 
+ Fol. 200, hen + condition revocable, this is a void grant, becauſe the bin, g 18 
— deceived. Hob. R. 2 76. 
Lane, 108. [/. If the king leaſe. land to B. in conſideration am de 20l. paid, 
SC. quam pro es quod the faid B. ſuper ſe ofſumpſit to repair the thing leaſed 
at his own coſts, (being then greatly in decay,) and to maintain and 
leave it well repaired ; and after the leſfee doth net repair it; yet this 
ſhall not avoid the Jeate z becauſe the king may have action of c- 
venaut upon the patent againſt the leſſee upon the ſaid promiſe. 
NM. 8 Ja. Scacc. between SAawyrR and Easr, Dub. ] 
tis a mar- [8. Conſiderations paſt and ire to be ſo in the patent, need nat 
im, wat ze faund, cr averred to be true. Co. 10. 67. b.) 


dl. E Con. ie. 
[. But otherwiſe it is if the conſideration be future.) 


ration which 


* for the be- 3 \ 
n fit of the king, be executed or executoty, or b- it of record, or not of record, be wot trio, on mt 49 
e kin 


1 :f prevudice Mar rise the ing, by veal u of the nun-perfermance thereof, the letters pa- 


5 * r/: ned, Oo i} þ 
tents are void. 8 Kc. . 1 * * 1 1 * 27 1 IUZ. 111 tlic Lache quct. Barwick” IJ caſe, 


5 Rep. c3- 

Trin 30 El- „ , coltuge parcel of the ſaid manor, and atterwards ſurrendered 

Barwick's 

caſe. the manor to the queen, who, in conſideration of the Surrender, granted 
him a new leaſe 01 the ſaid manor. The barons, viz. Periam, Clarke, 
and Evans, agreed, that the ſecond leaſe made in conſideration of 
the ſurrender, whereas all the firft leaſe was not ſurrendered, was 
void; becauſe the queen was deceived in the conſideration. 
Mo. 293- pl. 509. Hill. 37 Eliz. Berwick's caſe. 

11. The Lord Chancellor ſaid, that the ſervice done to the realn 

was as valuable as if 5col. had been given for the land. Cary's 


Rep. 45+ cites 23 Jan. 1 Jac, 


12. It 


tion of this eſtate, the king grants it to A. for a certain eſt: 8 this 


10. The queen granted a maner for 21 years, The grantee grant- 


I. 
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tion 
Co. 1 
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12. If the king, in conſideration of land conveyed by J. S. to the 
lord treaſurer for the king's uſe, grants to J. S. and the land con- 
veyed by J. S. ts gotten by difjeiſin, and the difſeiſce enters upon the lord 
treaſurer, yet the king's grant ſhall ſtand good; for the conſidera- 
tion was true, and you mull not ſtrain it beyond the words by any 
imaginary intent. Per Hobart Ch. J. Hob. 221. Hill. 12 Jac, in 
the caſe of Needler v. the Biſhop of Wincheſter. 

13. When the king makes a grant by the words ex mers matu, 
and yet expreſſes a reat conſideration. moving his grant wh:ch ig falſe ; 
now (ſince theſe are contraricties, and cannot ſtand together) the 
law ſball judge upon the conſideration, and ſhall not regard the clauſe [ 153 ] 
of the form ex mero motu, which is clauſula clericorum, but ſhall 
reject that as the Court does the opinion of the jury when they 
find the fact, and conclude upon it contrary to law. Per Hobart 
Ch. J. Hob. 222, Hill. 12. Jac, in the caſe of Needler v. the Biſhop 
of Wincheſter. | : 

14. Void letters patents ſurrendered are yet a good conſideration, 
becauſe of the intention; fo that every deceit, or miſtake in 
patents, do net vitiate them. Per Holt Ch. J. Skin. 652. Mich. 
8 W. 3. B. R. the King v. Biſhop of Cheſter Cites 1 Rep. 
Alton Wood's caſe.— 6 Rep. 55.—1 Rolls 32.—-2 Rolls 60. 
[118.] Dickſon's caſe. 


(N. c) Patents of the King; how they ſhall enure. Se (0. c.) 
. To how many Intents. 


[1, TH patent of the king may enure 7 three iatentr expreſſed in As to make 
the patent. Co. 10. 28.) | | an incorpo- 
155 ration, to 

make ſucceſſion, and to grant a rent. 10 Rep. 28. a. Mich, 10 Jac. E. R. in Sutton hoſpitab's caſe, 


(O. e) How they ſhall be expounded. 


II. IF two conſlruftions may be made of the grant of the king, and by — 


ons the grant ſhall be void, and by the other good ; then for the be taken be- 
honour of the king and the benefit of the ſubject ſuch conftruc- nefcially for 


tion ſhall be made that the grant ſhall be good. Co. 6. MoLIN. 6. + — 17 


Co. 10. 67.4 tor the relief 
fs ſubjeF, and not to make any ſtrict or literal! conſtruction in ſubverſion thereof, 6 Rep. 6. 2» 

ill. 9 Elz. in Scacc. in Sir John Molyn's case. 

When a charter of the king may be taken te trve intents, and both intents are of ect and grod, in 
many caſes it u be talen to ſuch intent as is myſt beneficial for the king, but if it may be taken to one 
intent of effect and gad, and to anther intent acid, and of no effect, it hi Le taken and corſtrued ace 
cording co uc intent, that the grant ſhall tak: ef. &, and this in judgrnent of the law ſtands with the 
intent of the king; for it was not the intent of the king to make a vod giant. $ Rep. 167. a. Mich- 
7 Jac, The Earl of Cumberland's caſe. 5 Mod. 301. Mich. 8 W. 2. S. C. cited Arg. and 
liys, that it is a god rule. —8 P. 3 Rep. 56. Mich. 6 Jac. in the Earl of Rutland's caſe, — 
S. P. 10 Rep. b. b. Tria. 11 Jac. in the church-wardens of St. Saviour's Cafe, S. P. 
It Rep. II. b. Mich, 10 Jac, in the cafe of Pr.dd!e v. Napper. 
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2. Patent ex mere motus ſhall be taken ſtrongeſt for the party, and 
againſt the king; contra of patent granted upon ſurmiſe, or at the 
ſuit of the party. Br. Patents, pl. 24. cites 37 H. 6. 21. 

3. Ancient charters, whether they were before time of memory or 
after, ought to be conſtrued as the law was taken when the charter 
was made, and according to ancient allowance; and when any claim—- 
ed before the juſtices in eyre any franchiſes by an ancient charter, 
though it had expreſs words for the franchiſes claimed; or if the 
words were general, and a continual poſleition pleaded of the fran- 
chiſes claimed; or if the claim was by cl and ture words, and 
the party in pleading expounding them to the Court, and averring 
continual paſſeſſion according to that expoſition, the entry always Was 
inguiratur ſuper paſſeſſiomemm el uſum. 2 Inſt. 232, 

4. 2 Inſt. 496, 497. Upon the ſtatute of quo warranto, 18 E. 1. 
ſays, the rule laid down is an excellent one fir confiruction of the 
king's letters patents, not only of liberties, but of lands, tenenients, 
and other things which he may lawiuliy grant, that they have no 
ſtrict or narrow interpretation for the overtlirowing them, but ſe- 
cundum earundem plenitudinem judicentur, Viz. to have a liberal and 
favourable conſtruction for the making them available in law uſque 
ad plenitudinem, for the honour of the king; and that it is alſo 
hereby implied, that they are to be conitrued ſecundum earum ple- 
nitudinem, viz. as fully and beneficially as the law was taken at that 
time außen they were made ; and Lord Coke adds, that certainly theſe 
ancient laws were directions to the ſages of the law for the conſtruc- 
tion of the king's charters and letters patents, as appears in our books. 

5. 43 Eliz. 1. enacts, that 7he letters patents of all grants made by 

the queen ſhell be expounded met beneficially to the patentees, any miſ- 
naming, mif-recital, non-recital, Oc. natxwith/ianding. 
6. Every giſt or grant of the king has this condition either ex- 
preſſed or implied annexed to it; ſc. ita quæd patria per donationem 
illam magis ſolits non oneretur ſeu gravetur. 11 Rep. 86. b. 
Trin. 44 Eliz. in the caſe of monopolies. 

7. King James, ex certa ſcientia, &c, granted to Jehu Webb 
the office of the maſter of tennis-play, as zuell within the palace of Weſt 
minſter, as of the ſaid king elſewhere, during his life; it was ad- 
judged, that this grant ſhould have a reaſonable conſtruction, and 
extend not only to when the king himſclt plays in perſon, but like- 
wiſe 10 tennis plays of the king's houſhzld, 8 Rep. 45. Mich. 6 Jac, 
C. B. Jehu Webb's caſe. 

8. When the king's grant cannot be conſtrued to a double intent, 
the ſame is then to be conſtrued according to the intent and meaning 
4 the king. Per Williams J. Bulſt. 6 Hill. 7 Jac. in caſe of the 

arl of Shrewſbury. v. the Earl of Rutland, | 

9. The king leaſed for 21 years, and the ee, his executors and 
aſſigns, were thereby tied to repair. And it was moved, that this 
being the king's patent, wherein the leſſee takes only, and not 
made by him, whether that clauſe for the repairing ſhould be 
taken and interpreted as a covenant on the leſee's part, to bind him 
and his aſſigns. And reſolved, that it ſhould, Cro. J. 240. 


Paſch. 8 Jac. B. R. Lord Ewre v. Strickland. 
6 10. In 


® than 
reſtitut 


I 3, 
where 
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have the goods of a perſon attainted of ſuch felony, Dav. Rep. 15. a. in the cafe of cuſtoms, 
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10. In ſeveral caſes though the grant of the king extends t9 a Ar if the 


future lime, yet it ſhall be intended of things preſent and in eſſe at the Ling grants 


. : * : to me I ber- 
time of the grant. Dav. Rep. 15. a. Mich. 15 Jac. B. R. in Ire- tie: in all my 
land. In the caſe of cuſtoms. | lands, I ſhall 


have the lis 
berties in the lands which I had at the time of the grant, and net in the land which I purchaſe after. 
Dav. Rep. 15. a. in the caſe of cuſtoms, cites 38 H. 6. 10. a. So it the king grants liberties 
in al my demejres, and after a tenancy eicheats, I ſhali nc: have the liberties in the lands nezoly eſ- 
cheated, Dave. Rep. 15. a. in the cle of cuſtoms. 99 it the king grants catalla fel:num guorume 
cungue, and after by pariiament an a is made fel:ny which <vas not f lory Lofere, the grantee thall not 
So 
where the biſhop of London has jura regalia, and eſcheats of treaſon within his county palatine, he 
fall not have the lands of tenant in tail, attainted of trealon, Pav. Rep. 15. a» in the caſe of 
cuſtoms. : 


11. When there are werds in a grant of the king, which under 
a general name comprehend things royal and things baſe, it ſhall be 
taken in favour of the king; and the baſe things ſhall paſs, and 
the royal ſhall remain in the crown. Dav. Rep. 17. a. in the caſe 
of cuſtoms, cites Pl. C. 333. [in the caſe of mines. 

12. A. was attaint of treaſon. It is found by office, that A. without 
was ſeiſed of the manor of D. the day of the treaſon committed th's recital 
(where in truth C. was in paſſeſſion, and it was his inheritance. ) 4. 1 
The king grants this to B. in fee. B. reconveys this land to the ted, but 
king. The attainder of A. is annulled by act of parliament. The 2 7 F 
king by patent reciting C.'s right, grants the land 72 C. by patent. the flew 
in this caſe C. is remitted to his ancient right in the manor. By tent, to 
all the judges of England. Jenk. 196. pl. 4. claim any 


| other right 
® than by the patent. Ibid. cites 33 H. 8. Br. Caſes, 206. The recital and grant amounts to a 


reſtitution upon petition of right, Jenk. 196. pl. 4. (bis) cites Kelw. 158. 2 H. 7. 17. 
: | 1955 J 

13. The conſtruction made on grants of the crown is, that 
where the intention is plain the words are taken moit favourably 
for the ſubject. Per Raymond Ch. J. Gibb. 308. Prin. 5 Geo, 2, 
Dr. Bentley v. Ely (Biſhop). 

14. It was objected by Turton J. that the general zwords ſhould 
be conſtrued with relation to the recitals, which Holt Ch. J. ſaid 
was ſo ſometimes; as when the king deſigns a profit to himſelf; 
as in a grant of concealed lands, and not to diminiſh his revenue. 
But if { a2 are words to ſbe u his intent, non objtan!e that they are 
not concealed, there the patent ſhall be good. Skin. 663. Mich. 

S W. 3. B. R. in the caſe of the King v. the Biſhop of Cheſter, 
Cites Hard. 231, = 


(O. c. 2) Difference between the Grants of the King 
and a common Perſon, as to the EfteQ thereot. 


1. IF the king grants lands by letters patents, and ſays not for 

what time, it is but a leaſe at will. D. 270. pl 22. Marg. 
cites it as adjudged 17 E. 3. and affirmed by Coke in C. B Paſch. 
- Jac, And he denied the opinion of Choke 5 E. 4. 8. 


2. Leaſe 


21 E. 4, 46, Cro. 76, 5 H. 5. 3. Co. Litt. 21. b. 
N 2 


S. C. cited 
2 L. P. R. 
140. tit. 


King. 


Fa if the 
king had 


granted. 


1 5 CUTS, 


2.1 diiCts 
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dee Pre- 
ſcrivtion 
(NI) pl. 7, 
8. Js. 


Se» Conus 
ſanc & (D. 
Br. Pa- 


cites 8. Co 
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122 


and in truth 
J. S. was bit villein, this eee 
to the king, and the king releaſes ti the ane, yet this ſhall not diſcharge the other. Ibid. cites 2 R. 3. 4. 
21 E. 4. 0. and 34 H. 6. 


tents, pl. 27. 


Br. Patents, 
pi. 27. cites memory is not any diſcharge now, it it has not been allowed ſince 
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2, Leaſe of dutchy lands was made by the king in his minority, 
yet good. D. 209. b. 22. Mich. 3 & 4 Eliz. Anon. 

3. By the common law the grant of every common perſon is 
taken more ſtrong againſt himſelf, and mere favourable againſt a 
ſtranger ; but grant of the king is taken more ſtrong againſt a 
ſtranger, and more favourable as to the king ; though the thing 
which he grants came to the king by purchaſe or deſcent. Per 
Weſton J. Pl. C. 243. Trin. 4 Eliz. in caſe of Willion v. Lord 
Barkley. 

4. If the king grants a manor, except all courts and perguiſiter, 
it is good; but in the caſe of a ſubject, it is void. D. 288. 
b. 54. Paſch. 12 Eliz. 

5. The deed of a ſubject has relation only to the time of the 
delivery, and not to the time of the date; but the charter of the 
king has relation to the time of the date, and not to the time of 
the delivery; inaſmuch as matters of record, by preſumption of 
law, import truth in them. Per all the juſtices. Pl. C. 491. 
Mich. 18 & 19 Eliz. in the cafe of Ludſord v. Gretton. 

6. The grants of the king are favourably interpreted, ſo as 3 
, prejudice fall accrue to the king by conjiruttion or implication upon 
lis grant, any more than he truly intended by it. 5 Rep. 56. 
Mich. 30 & 31 Eliz. in Knight's cafe, 


vet infran iſe bim dy implication. Ibid. —— And if tevo are indebted 


And it the king relee/es ail hacads, this ſhall not releaſe a right f 
15. and 11 Hf. 7. 1c. 


Ibid, c:tes 6 H. 7. 


7. If the king has 7ws manors A. and B. and grants t9tum illud 
manerium de A. B. cum pertinentiis in the county of C. the 
grant is void as to the king. In the caſe of a common perſon both 
manors would pais. 1 Rep. 46. a. Trin. 42 Eliz. in Alton» 
wood's caſe. | 

8. By the words (omnes terras deminicales manerii de W.) 
In the king's caſe, cuſtomary lands held by copy, parcel of the 
ſame manor, ſhall not paſs; but otherwiſe it is in caſe of a com- 
mon perſon. 1 Rep. 46. b. Trin. 42 Eliz. in Altonwood's caſe. 


(P. c) Patents Allowance, What Patents need 
Allowance, 


1. THE charter of the ling granted before time of memory is not of 

any value now. 8 UI. 6. 4. b. | 

2. Corn: ance of pleas granted before time of memory is not of any 

value now, if * has not been allowed ſince time of memory. 
8 H. 6. 4. b. 14 H. F. 12. b. 

(3. A grant de catallis of ſuch men as ſhall be outlawed in a 
perſonal Foy legere time of memory, is not of value without con- 
ſirmation. 6. 50. b.] 

[4. A — of a corady by the king to an abbot before time of 


time 


incl 
the 
Bu! 
Br. 
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low 
tion 
Per 
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and 
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time of memory, though the king never was ſeiſed of the corody after 
the releaſe ; for it is due of common right, if chere be no diſcharge. 
14 H. 6. 12.) 

[5 If the king had granted to one before time of memory, 
that he and his heirs ſhould not be impanelled in any jury, yet this 
{hall not be any diſcharge without allowance, though he had never 
been impanelled afterwards, yet he had not * any means to 
compel the ſheriff to impanel him. 14 U. 6. 12. b.] 

(6. If the king before time of memory granted to another, Hat 
he and his heirs ſhould be diſcharged of toll, this is not any diſcharge 
without allowance. 14 H. 6. 12.] 

[7. If a man pleads the charter of the king, dated before time, 
&c. of goods and chattels of felons, then he may preſcribe to have it 
with a confirmation after time, &c. Kel. 8 H. 8. 190.] 

[8. If a man ſhews the commencement of a ſauctuary, ſcilicet, 
if he ſhews the letters patents of the king, and the bulls of the pope, 
dated before time, &c. then he may preſcribe with confirmation 
after time, &c. but otherwiſe not. 8 H. 8. 190.) 

9. If charter * of exemption of jury, or the like, be ſhewn in the 
time of the ſame king who grented it, there needs no writ of allow- 
ance. Per opinionem ; but Brooke makes a quzre. Br. Patents, 
pl. 84. cites 39 E. 3. 25. 

10. King H. 2. founded the abbey of St. Bartholomew in Lon- 
don, and granted that they /bould be as free in the church as the 
ting was in his crown. It was ſaid by ſome, that the king was not 
barred of corody and penſion by ſuch general words, becauſe they are 
incident to him as founder, Hody, Treſham, and Portington held 
the grant good; and Portington held it good without allowance. 
But Paſton, June, and Vamp held it not good without allowance. 
Br. Patents, pl. 27. cites 14 H. 6. 12. 

11. What cannot paſs without charter, is not good without al- 
lowance in eyre; but otherwiſe it is of a thing lying in preſcrip- 
tion without charter; for uſage makes it as leets, waifcs, ſtrays, 
Per Coke Ch. J. Roll. R. 194. in caſe of the King v. Wray. 

12, Grants of franchiſes and liberties muſt be allowed in eyre ; 
and ſo my lord Rolls muſt be underitood in his Abridgment. 
2 Mod. 322. Trin. 34 Car. 2. B. R. in caſe of James v. Trollop. 


(Q. c) Patents Allowance. . What Allowance will be 
peremptory to the King. 


[1. JF allowance has been of conſance in eyre, this is peremptory 
to the king. 44 E. 3. 18.] 

a2. But if conuſance has been allowed in B. againſt the law, yet 

it afterwards it appears to the Court that it was not well granted 

before, they ought not to grant it again. 44 E. 3. 18.] 
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See (1 
(K. 9), l. 5) | a ; ; 
— Words, with Reference to other Perſon or Thing. 


(1. WIN the charter of the king in general terms refers 72 a 
certainty, it contains as expreſs mention as if the ccr- 
tainty had been expreſſed in the charter, though the certainty to 


which the reference is, be net of record, but lies in averment b. 


© See (L. b) matter en pats, or in fact. Co. 10. * WHISTLER, 64. Reſolved 
. Co. 9. count. SaLor, 46. b.] 


See (F. f) (8. c) Exemptions. 


No exemp. [I. IF the king grants to another to be exempt F admiral juri/- 


_ — dict of things within a certain liberty, this is not good ih- 
juſtice may Out giving power to have admiral juriſdiction there; for if it 
be pleaded, ſhould be good, there would be a fuilure of prfiice. Trin. 15 Car. 
but the par- B. R. between and STIDSON. Per curiam. Pro- 


ty cupht to hat 0 0 . | 5 . 
je- hibition denied in this caſe to the court of admiralty upon this 


TiſdiFion reaſon, and the court ſaid that this was fo reſolved in the cafe of 


within the 
ms. COLEHERBERT, ] 


ted, in what manrer juſtice may be done; for the king cannot grant an exemption without ſuch a pro- 
viſion, for a total exemption from juſtice cannot be. Per Hol: Ch. J. Skin, 635, Brown v. Ber- 
lace, | 


Bur Brooke 2. King H. 4. had granted to the rector of Edington, his con- 
— Sag freres and ſucceſſors, that when any tax or tallage by the commonatty, 
king is in- or tenth by the clergy, ſhall be granted to him, that the rector and his 
= —_ to ſucceſſors, their goods, chattels, lands and poſſeſſion ſball be diſcharged 
e of it ; and that a tenth was granted to the king by his clergy, and 
and when the collectors upon their payment prayed to be diſcharged of 101. 
_— ag to be levied upon the rector, which they could not levy by reaſon 
beritance to Of the grant aforeſaid; and the rector came and put in a plea, 
the king, as containing this matter, and prayed to be diſmiſſed ; and the king's 
ee 1 attorney demurred. And per Forteſcue, the grant is void; for it 
befs des was not in the king at the time of the grant, And per Newton, the 
the grantis grant here is not good; for tenths and fifteenths are at the will if 
. the people ; and therefore the king is not inheritable to it. Br. Pa- 
tor may plead tents, pl. 16. cites 19 H. 6. 62. 
ty rebutter, ard ſbal nut be compelled to ſue by petition of it, nor to have writ of covenant againſt a came 
mon pertcn ugon lech a grant by him, as to hold without impeachment of waſte, &c. lbid. 


For more of 3. In attaint, a man ſhewed forth charter of the king, that le 

this matter 7 8 . * 

ſee Trial ſhould not be ſworn in aſſiae juries nor attaints, and prayed allowance 

(Ac. a) cc. thereof. Quære; for a juror upon attaint ſhall expend 20l. and 
if hereby there ſhall be any default, then it ſeems that the charter, 
by this, mall be void; and it is ſaid that Sir Richard Newton diſ- 
allowed ſuch charter for this cauſe, and ſo he may well by the 
words of the ſtatute of Marlebriige, 14. Br. Excmption, pl. 10. 


cites 34 H. 6. 23. | 
4. The 


. 0; Patents. Grants. [What] ſhall paſs by general 
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4. The king granted to the burgeſſes of C. that they ſhould nt be 
»pleaded extra their walls but before the bailiffs of T. of things done in 
Z. And by ſome the grant is void; for the king cannot compel a 
man to ſue extra Bancum unleſs he will; but the beſt opinion was 
contra; and that it fands with juſice that the king may grant co- 
nuſance of pleas, and ſo of grant of things done in D. to be tried 
in B. Br. Patents, pl. 67. cites 12 E. 4. 67. 

6. The king cannot grant a charter of exemption to any man to 
be freed from election of knight, citizen, or burgeſs of the parliament 
(as he may do of ſome inferior ofſice or places) becauſe the elec- 
tions of them ought to be free, and his attendance is for the ſer- 
vice of the whole realm, and for tlie beneſit of the king and his 
people, and the whole commonweaith hath an interef} therein ; and 
therefore a charter of exemption that king H. 6. had made to the 
citizens of York, of exemption in that caſe, was by act of par- 
liament enacted, and declared to be void. And though we find 
fome precedents, that Jords of parliament have ſued out charters of 
exemption rm their ſervice in parliameut, yet thoſe charters are 
holden to be void; for though they be not eligible, as is aforeſaid, 
yet their ſervice in parliament is for the whole realm, and for the 
benefit of the king and his people, of which ſervice he cannot be 
exempted by any letters patents. And if he hath /z/am Phantaſiam, 
or be extremely ſick, or the like, theſe be good cauſes of his ex- 
cuſe in not coming, but no cauſe of exemption for he may re- 
cover his memory and health, &c. So as the ſaid precedents 
were grants de facto, not de jure; for if the king cannot grant a 
charter of exemption from being of the grand aſſiſe in a writ of 
right, or of a jury in an attaint, for the miſchief that may tollow 
in tho! private actions; a fortiori, he cannot grant any exemption 
to a lord of parliament for his ſcrvice in parliament is public for 
the whole realm. But if any lord of parliament be fo aged, im- 
potent, or ſick, as he cannot conveniently, without great danger, 
travel to the high court of parliament, he may have licenſe of the 
king under the great ſeal to be abſent from the ſame, during the 
continuance or prorogation thereof; but if the rehearſal be not 


true, or if he recover his health, fo as he become able to travel, 


he mult attend in parliament; or without any ſuch licenſe ob- 
tained, if he be ſo aged, impotent, or lick, as is aforeſaid, and yet 
is amerced for his abſence, he may reaſonably and honeſtly ex- 
cuſc himfelf by the ſtatute of 5 R. 2. 4 Inſt. 49. cap. 1. 

7. The king granted to the city of Canterbury, a privilege to be 
exempted from ſerving 64 juries out of their city, excepting only in 
caſes of treaſon; and in expreſs words that they ſhould not ferve 
cram ifjo rege; and it was agreed by all, that without ſuch expreſs 
clauſe, the grant would not exempt them from ſerving on juries 
in the court of B. R. Sid. 243. Paſch. 17 Car. 2. B. R. The 
King v. Percival & al. 

8. It was agreed per omnes, that though the privileges of Lon- 
dn are confirmed by parliament, the king may by his charter grant 
exemptions from them. Sid. 288. Trin. 18 Car. 2, B. R. in the 
Cale 07 Swallow v. the City of London. 

N 4 9. In 
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D. 52. 
Marg. pl. 1. 
ſays, that 
Gianvil, in 
his reading 
Lent 1629, 
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9. In replevin, the defendant avowed the taking as a diſtreſs 
towards the repairing. the highways, The plaintiff replied and ſet 
torth a grant from the king for exempting the lands, where, &c. 
from that duty. It was argued, that ſuch grant was not ſuthcicnt, 
becauſe it was prior to the making this ſtatute, and ſo before any 
cauſe of action, and judgment accordingly was given for the 
avowant. 3 Mod. 96. Hill. 1 Jac, 2. Brett. v. Whitchot. 

10. Exempt jurifdiction ij this, and was granted to cities and 
towns corporate for benefit of trade; it was a grant to the freemen 
of ſuch a city or town, that they ſhould not be impleaded out of their 
city or town; and this grant was good, if there were a court in 
the city or town, to hold plea of the matter. Per Holt Ch. J. 
12 Mod. 644. in the cafe of Crofle v. Smith. 

11. As to an exeript jurifdiftion, that altuays is for the benefit and 
caſe of the refrants within ſuch a vill, borough, &c. not to be ſued 
out of their vill, &c. And then ſure they may wave that benefit, 
and remove their cauſes to the ſuperior courts; and if one, who is 
within an exempt juriſdiction, be impleaded out of it, his away 1s 79 
plead it, and the lord has nothing to do with it. 12 Mod. 666. in 
the caſe of Taylor v. Reignolds. 

12. Lord lieutenant of Middleſex is empowered by the 14 Car. 2. 
to inflict a penalty of 20]. upon perſons to and ſo qualified for not 
finding a horſe, &c. to ſerve in the militia. King Cha. 2. in the 
th year of his reign, granted to the college of phyſicians a char- 
ter of exemption from bearing or providing arms to ſerve in the militia, 


by which charter another is recited, which was granted to the ſaid 


college by H. 8. and another by Ja. 1. exempting them from ſeveral 
ſervices. It was ſtrongly argued pro & con. whether the king 
could grant charters of exemption from penalties, &c. impoſed by 
ac? of parlia ment. The Court, upon the firſt argument, declared 
it a caſe of great diſſiculty and conſequence, as to the prerogative of 
the king, and the general right of the ſubject, and therefore ought 
not to be determined on a caſe ſtated. But upon this firſt argu- 
ment, the Ch. J. was of opinion, that the king by his prerogative 
could not diſpenſe with an act of parliament which was made for 
the public good of the whole nation; but the queſtion in this caſe 
was, whetier this ſtatute had diveſted the king of any part of his 
prerogative, or whether it was made to eaſe him of the care of 
arraying militia, and intrutting the lieutenants and other officers 
therew:thi for if it was, then it did not diveſt him of eny authority 
he had betore the act. Now he was of opinion, that this charter 
did not exempt the phyſicians from being contributory to the ſind- 
ing men to ſerve in the militia, though probably it might exemp: 
them from perſonal dutics; yet it cannot be inferred from thence, 
that he migit exempt them from being contributory to others to 
perform thoſe duties which are required by an act of parliament, 
eſpecially where the /bjef? hath an intereft that ſuch duties ſhould 
be performed, or a lofs if they ſhould not, and the better opinion 
ſeemed to be, that the king could not exempt in ſuch caſes. That 
in the principal caſe, the contribution to be made to the finding a 
man with arms to ſerve in the mititia, is a charge pon the lande, 05 


well 


one and the other is clerum Angliæ; for if 
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tell as o the perſons of the owners; and if this charter of exemp- 
tion ſhould be good, it would increaſe the charge on all the lands of 
perſons not exempted, which would be a very great damage to ſuch 
perſons, becauſe the phy ſicians who are exempted are a conſiderable 
body of men in every county; for which reaſon it would be very 
hard if the king had power to leſſen the tax impoſed upon one man, 
and charge it upon another; beſides, the king cannot exempt in any 
caſe zubere the fus ject hath an intereſt, as where particular perſons are 
bound by preſcription or tenure to * repair bridges, the king cannot ex- 
empt them = repairing ; becauſe all the ſubjects have a common 
benefit to paſs and repaſs over public bridges; but it was adjourned 
for a farther argument. 8 Mod. 18, 19. Mich. 7 Geo. 1721. the 
cafe oi Sir Hans Sloane, prefident of the college of phyſicians. 


8 | Exemption. To what Thing it ſhall extend, 


F the king grants to a biſhop, quod amnia maneria, et omnes 

terræ & omnia feoda, of the ſaid biſhop and his ſucceſſors inde 

in perpetuum libera ſiut et quieta of ſuch foreſt of the king, &c. The bi- 

ihop alia maneria ſua terras & homines ſuos clamare non poteſt eſſe 

qui-ta de foreſta, quam d¼a que tempore confectionis illius charte 

fuerunt in ſeiſina of the ſaid biſh5p. 18 E. 1. lib. Parl. 1. Biſhop of 
i 90 and Litchfield's cate.) 

If the king grants to an abbot, that he et homines ſui it . nt quieti 
ab omni theclamis in omni foro et in omnibus nundinis, et in omni tranſitu 
fortuum viarum et marium per totum regnum noſtrum et omnia mers 
cata ſua et hominum ſuorum, &c. The abbot and his men ſhall be 
only quit ex præſtatione theolonii in venditionibus & emptionibus 
per ipſos fuctis de neceſſu1 is ſuis, ut in vidtu, ve//itu, & ſimilibus & 
hoc ad opus proprium ipſorum abbatis, & hominum ſuorum, ſed fi 
prediftus abbas aut homines ſui emptiones, ſed venditiones fecerint 
ut mercatores communes, & de communibus merchandiſis & ratione 
merchandiſarum faciend. debent theolonium, ſicut, & cæteri mer- 


catores communes, non obſtante charta prædicta. 


3. No franchiſe, nor charter of exemption, thall be allowed againſt 
the king, nor array ſhall not be challenged againſt the king. 
Er. Preroga tive, pl. 87. cites 38 Afl. 19. 

4. Grant was made 'by the king to the abbot of C. that he ſhould 
nt be collefor of the tenths granted per clerum Anglize, and tenths were 

granted by the province of Canterbury, and the abbot was appointed 
- be collector of it by the archbithop of C. and pleaded his patent 
in the Exchequer to be diſcharged, inaſmuch as this tenth was not 


1:9 
*S.P, or to 
make a 
bridge; but 
or contribu- 
tion to a 
bridge, he 
may diſ- 
charge as it 
leems; quæ- 
re. F. N. B. 
[230+ ]524- 
in notis cites 
Fitzh, Alſ- 
file 445. 

3 E. 3. 


160 J 
— — 


Fol. 202. 


— 


Br. Patents, 
pl. 71. cites 
8. Co 
Jenk. 138. 
pl. 83. cites 
21 E. 4. 48. 
The Allo: 


granted per totum clerum Angliæ; for the province of York of Waithan's 


granted nothing. And alſo the convocation granted that no perſon 
privileged ſhould be diſcharged, &c. but this is not to the purpoſe 
for this cannot toll the power of the grant of the king; and yet per 
Cur. the grant is good, tliough it be not by all the clergy; ; for the 
province of Canterbury and York do not intermedd. e; and alfo the 
it one be bound to pay 

20l, 


caſe. S. C. 
And judge 
Jenkins ſays 
this is a good 
precedent. 
Nice con- 
ſtruct ions of 
the king's 
Patent, ate a 
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6:ſhonour to 20), if men of L. come to B. there if two men of L. come to B. the 


3 Br. obligor thall pay the 201. though all the men of L. do not come to 


Exemption, B. and alſo the patent ig ex certa ſcientia et mere mitu, Which is taken 


pl. 14. cies moit ſtrongly againit the king; contra of patent upon ſuggeſtion; 


cs, * and the not thewi ing of the patent in the convocation houſe is no 
king may eſtoppel againſt the abbot; for they can neither allow nor diſallow- 
nt it there, and it is no matter though the abbot was one of them in 
* the convocation who granted the tenths; for this is diverſis re- 
tion of ſpectibus, and therefore the patent and grant is good. Per Cur. 
though te Br. TY pl. 9. cites 21 E. 4. 44. 


diſhop te inheritable to name co! lectors; and that upon ſuch diſcharge the biſhop ought to name and 
eertifs to the Exc! * another collectors And it be tu is ſo exempred tate: upon bim the cellectian in 
en? ccunty, yet he may picad bis patent as to arotber countyy if he be ailigred cuileRor there, Br. Pa- 
tents, Pi. 90. Cites S. Co 


5. If the king grants to one a franchiſe royal, ſcilicet, that he 
and his heirs ſhall be gui? of toll, &c. If he dies without heir of 
the part of the father, the heir of the part of the mother ſhall have 
advantage of this diſcharge. Pl. C. 445. b. Paſch. 15 Eliz. in the 
caſe of Clere v. Broke alias Cobhiam.—Cites 49 E. 2. 

L 161 6. The queen granted by letters patents to Pelham, Hat le 

beuld nit be batliff, conſtable, or ther officer or miniſter, /icet eligatur. 

Adjudged that this grant ſhall not diſcharge him, if the queen 

make him ſer: H a cornty ; for the word officer in the patent, 

ſhall not extend to royal officers; and alſo the making of a ſherit 

is not by election, but by denomination only of the queen; ſo that 

if he have not theſe words ( licet eligatur per nat) he ſhall be ſheriff, 

Held before the Treaſurer and the Parons in the Exchequer- 

chamber, and they ſaid it was the opinion alſo of Lord Chancellor 
Bromley. Godb. 21. pl. 28. Paſch. 25 Eliz. Pelham's caſe. 


„leres (G Libertics. 


in this place 

Gznity the 4 E f 

franchiſes [I. \ MNG the petitions of the parliament, 18 E. 1. fol. 3. 
and privi- . 1 1 - » "HY" * bs : ; 
which there is ſuch petition, prioriſſa de auribium petit alloca 


the ſub/ects tionem chartarum ſuarum, fines, amerciamenta hominum ſucrums 
have of the gſtaveria ſua, viſum j foreſtarum: et plurimas alias libertates in Nova He- 
3 we Te/ta &t pro tenentibus in Moadrotue; que omnia rex c- :nceſſi r juxta fir- 
goods and mam cRartarum ſuarum et græcepit chancellar. c.] 

chattles of 


| felons, outlaws, and the like, or which the ſubject claims by preſcription, as wreck, waif, ſtray, &c. 


2 Inſt. 47 


[2. And among the ſaid petitions, fol. 2. Radulphus * 
petit quod ut: poſjet regalibus libertatibus in mat. erio ſus de H. 77 

Johannes Gifford coram rege recognavit, &c. conc un % per cancilium 
quod fic fiat et baronibus de Scaccariz 8 in forma prædiclu.] 

(3. 12 E. 1. Rot. Walliz. Memb. 1. the bing 4 ranted returnum 
brevium to the biſhop of Bangor, &c. 35 L. 1. Kot. Chartar. 


Memb. 16. ſuch grant.} . 
* 


[ 4» Ting Lt. 3. Front c« to the vill of Shr. "Wibury GUULLT 70 
1 * 


70 


it 
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take tal! in their market, ſeilicet, a halfpenny of every, Se. Tr. 
43 El. B. R.) 

[5. Rot. Parl. 43 E. 3. n. The city of London, and all other 
cities and boroughs of England, pray, that where it is contained in 
the great charter, that they ought to have their franchiſes which 
were confirmed by divers progenitors of the king to ſuſtain their 
charges, and among others they have uſed that none ſhould fell mer- 
chandizes nor vittuals at retail, if they were not infranchiſed within the 
cities and burgbs, the which uſage they have had in the time of all 
his progenitors, and in his time till the ninth year of his reign, 
* which was then taken away, to the undoing of his ſaid cities and 
burghs; they pray, that it pleaſe the king in this parliament to 
confirm their franchiſes granted to them, notwithſtanding the 
{tatutes and ordinances made to the contrary, and that none fell at 
retail within the ſaid cities and burghs, + if he be not a man in- 
tranchifed among them, and that no merchant alien buy of other mer- 
chant alien dug merchandizes nor + avares awithin the cities and burghs 
z2 fell again. Antwered, it is aſſented, that thoſe of London and 
no other fell at retail victual only, and this of the eſpecial grace of 
Ling, till the next parliament, that it be well ruled and governed 
in the mean time to the common profit z and it is the intention of 


the king, that no prejudice be done to the aliens who have fran- 


chiſes by charters of kings. ] 

[G. 7 E. I. Rot, Pat. Memb. 5. in Dorſo. Commiſſion ad in- 
quirendum ſi Warrinus filius & hæres Th. M. habere debeat furcas 
od manerian ſuum de W. et judicium de malefaftoribus ibidem captis 
fra felamiis et aliis tranſgreſſionibus factis eo quod Abbas de Glaſten- 
bury ipſius hujuſmodi furcas nuper vento proſtratas iterum levare 
non permittit.] 

7. 8 E. 1. Rot. Pat. Memb. 1. cum Hen. quondam rex Angliæ 


primus per chartam conceſſit Radulpho de Monte Caniſio, quad ter- 


ne ejus el homines ſui fint quieti de ſhiris et hundred. Et omnibus que- 
re/ls que pertinent ad foiras et hundred. Eæcepto murdro et theſauro, 
et I illielmus de Meme Caniſio et omnes anteceſſores ſui virtute conceſ= 


fronts predifte habuerunt viſum franct plegii et turnum vic. in omnibus 


terris et feeds ſiuis donec nas viſum et turnum prædictum de hymimbus et 
beit utile furs in curia nota coram juſticiariis naſtris ultimo itineranti- 
lu in comitatu Cant. per canſiderat. ejuſd. cur. verſus prefat. Williel- 
mum diſraticnaſſemus occaſione abuſus earundem libertut. Nos nunc 
denn et turnum prediftum in terris et feadis ſuis uli reſlituimus, Cc. 

[8. Rot. Parl. 21 E. 3. N. 17. The commons pray, for that the 
franchiſes have been ſo largely granted in times paſſed by our ſaid 
lord the king, that all this land is || almoſt all infranchiſed, to the 
great { areriſement and eſtenyſment of the common law, and in 
great oppreſſion of the people. Pleaſe our lord the king to reſtrain 
iuch grants for the time to come. Anſwer, the king will order, 
that the franchiſes which ſhall be granted thall be made by good 
adviſement.) 

9. The king made a corporation, and granted to the bailiffs and 
citizens their heirs and ſuccetiors, that the bailiff and recorder of the 
laid city fc; the time being, or tuo of them, of whom the recorder to 


be 
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be ane, una cum hujuſmodi aliis perſons per nos, &c. ad hoc 
fegnatis, foall be juſtices of gaol-delivery for the ſaid city, and that 13 
/beriff, or juſtice of peace, or other miniſter or commiſſioner of the 
king, his heirs or ſucceſſors, &c. Vall in the ſaid city, in any thing 
therein to be done zntermedd/e under the penalty of 10cl. &c. The 
queſtion was, whether the juſtices of the general gaol-delivery of 
the county might try felomies committed in the city; and it was 
held per Popham, Anderſon, and Periam, that they might, becauſe 
this patent, as to holding a gaol-delivery by the bailitfs and recor- 
der, is void; for they have no authority but jointly with ſuch as 
the king ſhall appoint; and that appointment the king is not 
obliged to make; but if he does make it, it mult be by patent, 
and not otherwiſe; and therefore they cannot have a joint autho- 
rity with the bailiffs, whoſe authority (if they have any) mult ariſe 
from their patent; and ſo at ſeveral times; ſo that the king is de- 
ceived in his grant, in miſtaking the law ; and therefore the grant 
15 not good. 1 And. 296. Anon. | 
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ng pat (X. c) In what Caſes they ſhall be extin? by coming 
7 to the Crown, 


[r. JF the king grants certain manrs which are within his foreſt of 
D. to a biſhop and his ſucceſſors, and grants further, Hat 
they ſhall have the ſaid manors free and acquitted of the ſaid foreſt and 
pleas of the foreſt, Sc. And after the ſaid manors come into the 
hands of the king, and he reſtores them to the biſhop, yet the 
{ 163 } biſhop ſhall not be exempt from the foreſt for thoſe manors. 
18 E. 1. lib. Parl. 2. the biſhop of Coventry and Litchfield's caſe.) 
Soaliberty 2. A liberty to have wreck as appendant to his manor thall be ex- 
be 3 tinct by cheat to the king. Keilw. 137. b. Itin. temps E. 3. 
in J be. as appendant to his manor, ſhall be extinct by eſcheat to the King. Sce Keilw, 147» 
a. b. Itin. temps E. 3. 


S. O. cited 3. It was adjudged in B. R. that where a man has returna bre- 
8 —_ % vum which comes to the king by unity of paſſeſſion or otherwiſe, the 
407. —5.C. king ſhall uſe it as well as his tenant, or him by whom the king 
* claims, and fo this unity of poſſeſſion in the king does not cxtin- 


J. Vent, guith the liberty; quod nota, &. Keiiw. 72. a. 


402. who ſays it is only a minifterial thing. 


_ Inci- 4. If the king purchaſes a manor to which franchiſes royal are re- 
. cite; gardant, and after gives the manor fimul cum libertat. ad illum ſpectant. 


1. 12. 
8. C. no liberties paſs; for by the purchaſe, the franchiſes of common 


“ right were annexed to the crown, Br. Extinguiſhment, pl. 32. cites 
2 43 Aſl. 10. per Thorp. 


manor cum 
liber tate ad i lud ſp fant, t pere guo manerivm fuit in manibus of the fraſſr; for they were extintt be · 
fore as it ſecms, and by lim, by thoſs words they paſs as appendants. Ivid. Br. ncidents, 
pl. 12, cite, S. C. | 
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5. Unity of paſſeſſian of liberties in the king is an extinguiſhment. —_ 2 
Br. Quo Warranto, pl. TS. cites 15 E. 4. 7. rancnie as 


ſciſed into 
the hands of the king it is extinct; for it pull nat be ſaid franchiſe in his hands, Br. WU? Warranto, 
pl. g. cites 15 E. 4. 10. Fer if I bawe ſair ar market of the grant of the king, and I grant it t3 
the king, hie takes it of me by way of extinguiſhment. Ibid. 

Libertics which the king would have himfelt throughout England if not granted to or preſcribed for by 
a common perſon aie merg:d in the crown, if a common perion that had them by grant or preſcription 
commits a f' rfeiture of them, or they come otherways to the king, and the king has them by his prero- 
gative; and they cannot atierwards be granted but by a new creation, as waif, firay, wreck, Sc. Put 
tuch liberties as a common perſon bas by grant or preſcription which the kings (if tuch grant or preſcrip- 
tion had not been) could not have by his prerogative, as warren, park, fair, m:rket <with tall, Sc. if theſe 
come to the crown, &c they remain in eſſe, and are not extinct; for if the king ſnould not have them, 
by this means they would be loſt, Cro. E. 591. Mich. 39 & 40 Eliz, B. R. Heddy v. Wheelhouſe. 


6. A mansr, to which wreck belonged by preſcription, came to the 
king's hands, who granted to A. the othce of admiral, with all 
wrecks at fea, and all profits to the ſaid office belonging; this does 
not paſs the wreck appurtenant to the manor. 12 Mod. 259. 
Hill. 11 W. 3. B. R. Wiggan v. Branthwaite. 


Fol. 204. 
(J. c) * Liberties. Seiſure. — 
See Fran- 
| =p : b chiſe (F). 
[Is A MONG the petitions of parliament, 18 E. 1. there is fuch * Liberties 
a petition, Cives London petunt, quod rex velit eis concedere d of three 


10 1 . . . kinds; I. 
priſtinum ftatum, ſcilicet, maforem et antiquas libertates rex nan habet thoſe which 


inde confilium quia ſunt in bono ſtatu ut ſibi videatur, et hac vice flatum are ancier: 


non mutabit, ex quo omnia bene fuerint ut omnia fint in pace, et nullum fowers of 
| the creaun, 


eommod, apparet, | as felon's 
5 goods, & e. 

the which if they ate forfeited judgment may be of ouſter or ſeiſure; for the king may have them again. 
2dly, A thing newly created, the ⁊obicb tbe lixg cannot have, as a corporation, the which, if it commits 
a forfeiture and judgment of ouſter be given, in ſuch cafe there needs no ſei/ure ; for to what purpoſe Galt 
there be a ſeiſure by the king, when he may not have it? The ſame law of a judgment of ſeiſure, as for . 
feited; for this amounts to a judgment of ouſter. Otherwiie of a ſeiſure quzuſgue, 3. There are things 
rewly created, as markets, &c. the which may fubſift after ſciſure F by the king; and in ſuch cafe, though 
judgment of ouſter be given, there ſhall be a leiſure for the king, Skin. 311. Hill, 3 W. & M. B. R. 
The King v. the City of London. —12 Niod. 18. S. C. 

4[ 1647 


[2. Among the ſaid petitions of the parliament of 18 E. 1. fol. 5. 
there is ſuch petition, J. ibertatet de Noravich capte fuerunt in manus 
domini regis quas petunt hamines efuſdem ſibi reſtitui; factant finem pro 
trunſgreſſiane et ſimiliter tenetur debitum integraliter qued allocetionen 
qua et fiat cis ad Scaccarium juj/itia. | 
Duia hemines de Southampton verberaverunt et vulneraverunt uſque ad 
Mortem Gilb, Canon qui exequebatur præceptum regis in dig 
villa, pro tranſgrefſiene ville capta fuit villa ifla in manum regis, & 

nem fecerunt. At firmam ſuam exaltaverunt ad 201. per ann.] 

[3. 13 E. 1. Rot. Fin. Memb. 10. Pro civibus de Nerwico, re/- 
ttuticn after taken inis the hands of the king pro combuſiione eccleſcc, & e. ] 

4. If one who has a franchiſe des net come at the firft day of the It the de- 
cyre, then his franchiſe ſhall be ſciſed into the hands of the king, 2 


94% 


and he ſhall make a hne, and ſhall have his franchiſe by replevin. ein qu 
Keilw. 152. b. 6 E. 1. warranto, 


| the franch;ſe 
foall be ſeiſ:d inte the Landi of the king, and the Ring ſhall be anſwered of the tr:f:1, and if he dies net 


r 
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reflewy them <vicl'n the ryre, he ſhall Joſe the franchiſe for ever. Br. Quo Warranto, pl. 7. citey 
It. Canc. ©-E. 2. 7. 


5. Aſſiſe of bread and ale, pillory and tumbrel, are appendant 23 
view of fraudbledge, where a man has it by grant of the king; and 
if he does net w/e pillary and tumbrel, he thall loſe his franchiſe. 
Br. Quo Warranto, pl. 8. cites It. Canc. 6 E. 2. 

6. It one w4uches record of a franchiſe, and at another day ſhews 
the charter; quære if he ſhall forfeit his franchiſe by failure of 
the record. Keilw, 138. a. Itin. Temps E. 3. 

7. Libertics c/aimed by one as appendart to the manor of B. 
were ſeiſed into the hands of the king, becauſe the frankrenement 


3 


of the ſaid manor was nat in him who claimed them, Keilw. 139. b. 
pl. 7. Itin. Temps E. 3. 

8. In quo warranto, if one claims warren as appendant to his ma- 
nor, and anther claims it as appendant to his manor, and makes de- 
fault, judgment ſhall be that the franchiſe be ſciſed, but ceſet 
executis till the inqueſt be paſſed. Keilw. 148. b. Itin. Temps E. 3. 
Se the Li 9. A prohibition was awarded out of C. B. 7s the biſhop of Nor- 
of Durbam vich, and he excommunicated the perſon who ſorved him with the writ ; 


retendin . 5 
ko bare fork and thercupon the party brought his action, and declared upon all 


privileges, this matter, and the biitop being found guilty, it was adjudged that 
2 his temporalties ſhould be ſeiſed until he abſolved the plaintiff, and 
ought not to ſatisficd the king for the contempt of his writz and damages to 


run there, the party of 10, cool. and this judgment was affirmed in error 


i rr He ; 2 A 
ene becauſe be brought in B. R. Cro. C. 253. ſays ſuch precedent was ſhewn of 


brought the Trin. 21 E. 3. Rot, 46. or 460. 

ding i woris 

#b:rber ; and therefore an information being exhibited againſt him, and this offence proved, it was ad- 
judged that he ſhould pay a fine to the king, et quod capiatur, and ſhould loſe his liberties for his 
time; and the entry upon the roll is, that he thall loſe his liberties, becauſe juſtum eſt quod punietur 
in eo quo peccat. Cro. C. 253. in Tyndall's cate, cites 33 E. 1. Rot, 101. | 


S. P. 2 Inſt. 10. In quo warranto the 2vrit zwar returned ſerved, and the de- 


13 fendant did nit come, and venire facias iſſued returnable in another 
139.2. pl. 5. lerm, <vhich avas returned ſ:rved, and he did nat come, and therefore 


Lein. Temps the franchiſes were ſciſed: and for the default of the defendant 


- ß. = judgment was, that it be /, into the hands of the king. Br. 
not tha: it Quo Warranto, pl. 9. cites 15 E. 4. 10. 

ſhall be for- | 

feited ; for it des not appear whether there be cauſe of forfeiture, And no man ſhall finally loſe his 
land or his franchiſe upon any default, if he has never appeared. By the judges of 1 both benches. 
Jenk. 141. pl. 91. cites 15 E. 4. 7.— Ju it was (aid, that if a man has uſed franchiſe with:ut 
ile, judgment ſhail be that he be 2//f:d. Br. Quo Warranto, pl. 9. cites 15 E. 4. 10. Bat 
if he miſuſe: @ franch'ſe which be bas by ticle, that judgment ſhall be that the franchiſe be ſeiſed into 
the hands of the king. Ibid. ® Britton, cap. 19. page 30. (55s) (57. 

Quo warranto was brought for uſing certain liberties, viz. fairs, markets, and courts ; at the day cf 
return of the writ defenſantt did nat appear. It was agreed by the whole court, that if they do no! ſbetu 
pred cauſe in excuſe of thiir default, their liberties ſhall be ſeiſed into the king's hands, according to 
the book in 15 K. 4. 2 Roll. Rep, 92. Tin, 17 Jac. B. R. the King v. the Mayor, &c. of 
Wygorne in Lancaſter. 
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Ur. Fran- 11. Writ of error to remove a record out of B. and the bailiſ did 

2 nt ſend it, nor come till the pluries, which is a proceſs of contempt, 

"PI and tak day to bring it in, and failed at the day, and by ſeveral their 
| franchiſe 
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franchiſe ſhall be reſeiſcd, viz. their conuſance of pleas; quære. 
Br. Reſeiſer, pl. 29. cites 20 E. 4. 5. | 
12. The abbot of C. had a gas, wherein diverſe men were im- 8. C. cited 
piiſoned, and becauſe he detained ſome, that were acquitted of felony, 6. 
after their fees paid, the king ſeiſed the gaol for ever. 2 Init. 43. 9 ſac. in Six 
RzYNELL's caſe, as 20 E. 4+ 5. b. the Abbot of co, 


13. If fervard of a liberty arraigns a man by colour of infangthief, 
and adjudges him to death, the liberty ſhall be ſeiſed by this, but 
the Reward ſhall ſuffer no pain; for he did it colore libertatis, and 
therefore no ſclony; quod nota, Br. Corone, pl. 173. cites 
2 R. 3. 9, 10. 

14. If a will be incorporated by letters patents before time of me- i of 
mory, and thoſe franchiſes never uſed ſince time of memory, they have goch no de- 
loſt their franchiſes. Br. Franchiſe, pl. 10. cites 14 H. 7. 1. termine it, 


pi WW nor any pre- 
Per Vaviſour ſcription 


which goes with it. Arg. Godb, 238. Mich. 17 Jac, C. B. in caſe of Cowper v. Andreus. 


15. If a lord does nt make hue and cry within his franchiſe, lord 
Coke ſays, it ſeems that he ſhall loſe his franchiſe for ever; for 
the words of the ſtatute are, that the king ſhall take to himſelf the 
franchiſe (viz. as forfeited). 2 Init. 173. | 

16. The non-uſer of a fair, or market, or courts, or ſuch like 
liberties, wherein the ſubjects may have intereſt for the common 
profit or common julticc, is cauſe of ſeiſure of them; but the non 
uſer of parks or warrens, or ſuch like, which are 79 the profit or 
pleaſure of the owner cnly, is not any cauſe of their loſs or forferture. 
Per Coke Ch. J. ſaid to have been fo adjudged. Cro. J. 155. 
Paſch. 5 Jac. B. R. Leiceſter- foreſt's caſe. Affirmed by Pop- 
ham; but he ſaid, it had been about the ſame time adjudged 
otherwiſe in the Exchequer. Ibid, | 
17. In caſe of preſcription for warren within fargſis, although it 
had not been wed for divers years, if he that had it, had it by grant, 
or can prove it by preicription, a non-uler is no cauſe ot forfei- 
ture thereof, Reſolved. Cro. J. 155. in the cafe of Leiceſter- 
foreſt. 

18. There is a diverſity where the /iberties are ſubordinate and 
dependent the one upon the other; there the miſuſing and abuſrng 
of a liberty ir forfeiture of all the liberties ; but otherwile it is where 
the liberties are /evera/, Arg. And Montague Ch. J. held it 
clearly ſo. And Doderidge J. accordingly ; but if one miſuſe 
and abuſe the fair, he ferfeits the court of pie-powwders, becauſe it is 
incident to the fair. 2 Roll. 1 Rep. 156. Hill. 17 Jac. B. R. 
in the cafe of the King v. the Warden of Maidenhead. 

19. The franchiſe, &c. of a body politick may be ſeied or ſur- 
rendered, &c. and the body itſelf remain untouched, as appears in 
the BrsHoy or Norwicn's caſe, and more clearly in the fame 
| Cafe after in Jones, FuLcHarRD axD Harwoop's caſe ; for fran- 
caiſes, &C. arc nat efſontial to a corporation, but a privilege per- 
taining to it. Skin, 311. Ilill, 3 W. & M. in B. KR. The King 
v. the City of London. 


Ig the 
ſmaller edi - 
tions of 
Brook the 
word (ne) is 
7a ſerted, but 
in the larger 
edition it is 
omitted, 


3 Le. 193- 
pl. 240. cites 
S. C. by 
name of 
Eun's caſe. 
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(V. c. 2) Pleadings or Letters Patents, Exemptions, 
&c. 


1. E, who would make title to a franchiſe by grant of the king 
inrolled in Chancery, without ſhewing the charter, ought to 

have the record ready. Keilw. 149. a. Itin. temps E. 3. 
2. In quare impedit, where a man would intitle himſelf to an ad- 


vou ſen becauſe the king was ſeiſed, and granted it to J. and E. for life 


by patent, and after granted the reverſion to three in fee; there, if he 
ul plead the firſt patent or grant for life, he ought to eau certainly 
the date and the year, day, and place; for if the other will ſay, nul 
tiel record, it cannot be certified, [nor] exemplified, if he does 
not plead it certain. Per Priſt. But, per Danby, it ſuffices to 
ſay and plead the patent of the grant of the reverſion in this form, 
ſc. that the king, by his letters patents, bearing date, & c. reciting, 
that where he had granted the ada ſon to F. and E. for term of li ifs, 
he granted the reverſic ton to three in fee, who granted it to the defen- 
dant, &c. and then well; but, per Priſot, if he will plead the 
firit patent, he thall plead i it certain. Br. Pleadings, pl. 58, cites 
38 H. 6. 35. 

3. In aſſiſe upon grant of the Mee of cleri of the crown in Chan- 
cery, he need not ſhew if there was ſuch an office at the time of 
the grant, or not; for, per Cateſby, the king by this word (con- 
cefſumus ) may grant an office which had eſſe before; but by thoſe 
words ( conflitumus & ordinavimus) he may make an office and 
officer which had not eſſe before. Br. Patents, pl. 21. citcs 
9 E 4. 11. 

4. A patent, or record, Hall not be pleaded by rehearſal, but by 
matter in fuct. Br. Ple adings, pl. 110. cites 21 E. 4. 44. 


In treſpaſs the defendant juſtified the taking as his proper goods, 


. pleads a ſpecial juſtification ; the plaintiff replied, and made 
title to the goods by a ſeizure; for that the king by letters patents 
dedit & conceſſit to the town of L. /iberty of a market, &Cc. 
and ſhewed a ſpecial cauſe of ſeiſure, as an othcer there; and 
upon demurrer the plaintiff had judgment. Error was brought, 
and it was aſſigned for error, becauſe the plaintiff had made a 7it/e 
by letters patents, but did nat ſay, ſub magus frgillo Anglia confectas; 
and this was held clearly an error ; for if the grant was not under 


the great ſeal, it was not good; and though he ſaith, that it was 


inrolled in Chancery, yet this is not good; tor any patent may be 
inrolled there, and therefore the judgment was reverſed. Cro. 
E. 117. Mich. 30 & 31 Eliz. B. R. Kingdon v. Barne. 

6. King James by letters patents inrolled in B. R. granted to the 
earl of Southampton all deedand; within the manor of Titchſield; 
an inquiſition was certified in B. R. that a deodand was forfeited 
within the manor, and proceſs went out, &c. Upon a motion in 
behalf of the coheireſſes of the earl, for the direction of the Court, 


whether they ſhould be obliged to ſet forth thezr title in pleading, 
W hich 
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which would be inconvenient, and the charge excced the value of 
the deodand, the Court ſaid, that if they could /atisfy the office of 
their title wuithont pleading it, that ſhould be ſuſſicient, in regard the 
letters patents vere inrolled in this ſame court, 1 Vent. 142. Trin. 
23 Car, 2. B. R. Earl of Northampton's Heir's cafe. 


(T. c. 3) Pleadings of Letters Patents of Grants, [ 167 ] 
Exemptions, &c. And in what Caſes there muſt 
be Profert or Monftrance of them. 


I. JF a gift in tail be by the king by his letters patents, which is eve- The king 
cuted, yet the heir ſhall not have formedon againſt the letters £2%* te the 
» i K carl of Rut- 
patents. Per Martin, clearly. Br. Monſtrans, pl. 2. cites 2 H. 6. 14. land in rail, 
and after in- 
tended to give it 4% Lim in fee-ſimple, and to ext ing the tail; and it was doubred, that the ſurrender of 
the letters patents of the tail, and the cancelling thereof, and of the inrolment, and bill aligned would 
not extinguiſh the tail; for the ra executcd may be averred without ſhewing the patent, and formedon 
lies after the tail executed, without ſhewing the patent. Br. Patents, pl. 97. Cites 32 H. 8. 


2. Where a man brings deb? againſ? the cuſtomer, or debt is aſſign- 
ed to him to be paid by the king and ay Exchequer, he need 
not ſhew this tally to the Court upon his declaration, as in debt 
upon obligation ; for the debt does not ariſe only by the tally, but 
by the aſſignment by the record, and the tally is only to deliver to 
the cuſtomer to take allowance of it upon his account. Nota, 

Br. Monſtrans, pl. 8. cites 27 H. 6. g. 

3. A man cannot juftify as ſervant of the king without ſhewing 
patent. Br. Aid del Roy, pl. 12. cites 33 H. 6. 29. 

4. If a man pleads ee patents in the Court where they are in- 1 Br. 
rolled, the party may plead them * without ſhewing deed, and it is wk "oY 
_ ſufficient, notwithflanding that they wwere never pleaded before ; quod 21E.4. 44. 

nota; per the Juſtices. Br. Monſtrans, pl. 124. cites 21 E. 4. 48, 49. = th if 
any other Court, he muſt plead them with a profert in curia, or the exemplification of them under the 
great ſeal, Per Holt. 2 Salk. 497. Roberts v. Arthur, 


5. Note, if a man pleads Jeers patents made to the abbot of St. 
Alban's, that he ſball make juſtices of the peace within his liberty, and 
that no other juſtices ſhould intermeddle there; and that he was ict. 
ed there before the juſtices of the peace of the county, who ſat within the 
liberty, and therefore a void indictment ; per Fineux, Chief Juſt. 
he ſhall not ſhew the patent. Br. Monſtrans, pl. 172. cites 
13 H. 7. 14. & 20 H. 7. 6. 

6. Where a man is a ranger to the patent, and dies not claim Contra, 
any thing within it, ner dees any act in right of the grant, he ſhall 2 = 
plead the patent without ſhewing it; per Pollard, Br. Monſtrans, thing by it, 
pl. 172. citcs 13 H. 7. 14. and 20 H. 7. 6. er juſtifies by 


| , the grant. Ib. 
7. Formedon of a gift of land by the king by letters patents. 
Fiſher ſaid, if a man 75 his letters patents, he may have new let- 
ters patents out of the Chancery, if he ſhews to the chancellor 
chat he has loſt them, quære inde; for it ſeems that he ſhall have 

Vol. XVII. © only 


3. C. cited 
10 Rev. 02. 
1. HII. S ac. 
in Dr. Ley- 
field's cale, 
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only a canſtat, et non negatur ibidem. But it was admitted upon 
the argument, if he ſhews the letters patents of the gift of the 


king or [does] not, but [thews] that he has loſt his letters patents 


and has a new patent, that is intended a con/lat, as it ſeems to me, 
that in this caſe it h ſerve him te ſberu or plead as well as the ſirſt 
patent. Br. Patents, pl. 58. cites 22 H. 7. 12, 13. 

8. In zreþa/s the defendant ſaid, that the place where, &c. was 
19 acres of land, of which e king «vas ſciſed in fee in right of his 
crown, and by his letters patents granted the land to the lady Carenw 

for term of life, 40/5 leaſed to the defendant for years, and averred the 
life of the fire, and ſo juſtiſied; and it was moved, if the plea 
be good without ſhewing the letters patents of the king; and it 
was held clearly by Knightly, Montague, and Fitzherbert, that he 
ought to ihew the letters patents. But Browne, Willowby, and 

Baldwin e contra. And it ſeemed by them, that there is a drverjity 
when the grantee of the king grants over all his intereſt ; for there 
the patent belongs to the grantee, and therefore he ſhall ſhew 
them; but when he grants only parcel, it is otherwiſe, &c. 
D. 29. b. pl. 199. Hill. 28 H. 8. Anon. 

. 9. It was enacted anno 4 H. 7. cap. g. that no man ſhould con- 
vey wine ints the realm cut of Gaſcoigne but in Engliſh ſhips, & c. and 
where the maſier and mariners were Engliſh, & c. upon pain of for- 
feiture. And H. 8. granted licence to a man, anno q, that he, his 
deputies, factors, or aligns, might convey, &c. in any ſhip whatſo- 
ever, non obftante the ſaid ſtatute, 600 tun of Gaſcoion wine, without 
mentioning any thing of the mariners, & e. And by the ſtatute made 
anno 32 H. 8. cap. 14. it is enacted, that the ſaid ſtatute ſhall ſtand 
in full force and virtue, ſo that from henceforth no perſon ſhall 
attempt to do contrary to the tenor and effect thereof, upon the 
pain limited in the faid ſtatute. And one R. was ſued by in- 
formation in the Exchequer for 40 tun imported into the realm 
contra formam, &c. R. pleaded this licence as aſſignee for the 40 
tuns, without /hewwing the patent of the king, and alſo without ſhewing 
deed of aſſignment ; but he averred by preſcription, that there is 4 
cuftom among merchants, that he abb has ſuch licence may aſſign it by 
parol, & c. without averring the life of the firſt grantee. And upon 
this plea, it was demurred in law. And by the beſt opinion the 
plea is not good without ſhewing the letters patents. D. 54. a. 
pl. 17. Mich, 34 H. 8. Richards's cafe. | 

10. The patentee of the queen mad? a le of the lands to 
another. Per Periam J. the leſſee ought to thew the letters pa- 
tents; for he deriveth his intereſt therefrom ; and he ſaid, that if 
any books were againſt his opinion it was marvelious. Godb. 111. 
pl. 132. Mich. 28 & 29 Eliz. C. B. Anon. 

11. Theugh the patent is in court, yet it ought to be pleaded 
with a hic in curia prolat. 3 Bulil, 33. Trin. 13 Jac. the King v. 
Capcll. | 


* 8 
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See (M. 2) 


(T. c. 4) Grants to the King. Mhat may be granted * 


or aſſigned to him. 


1. RROOEE makes a quere, if a man's beats are diſirained, if 
he may give them to the king before he has replevied them; and 
ſays, it ſeems he cannot. Br. Prerogative, pl. 26. | 
2. If a man gives Jand in tail, cum omnibus olficis ea tangen- Br. Crants, 
. * * op y * * * 7 . ” 
tibus, or gives to J. S. an e with all lands te the ſame belonging, Pl. 83. cites 
: op, « * 4 r . . 2 oy br ! He . . 
the remainder to the king in fee; this is a good remainder (though Thas — 
the king cannot be officer to any man) becaufe he may grant it held the 
over, Br. Done, pl. 5 1. cites 1 H. 7. 31. Per Brian. grant of an 
: onice ot te- 
reſter in like manner in tail, remainger to the ling in fee, is not good, b:cauſe he can be officer to no 
man; but that the whole Court held the contrary for the reaton above, and that the office may be for- 
feited.— Grant of an Mice is good to the king, 1hough be cannzt be an officer ; for office may be forfeited 
to him, and he may grant over the oface; and ſo of annuity, Br. Prerogative, pl. 12 5. cites 
1 H. 7. 29. Per tot. Cur, 


3. The king cannct receive n ſurrender of letters patents 10 Bim- Br. Recog- 
felf, ner recognizance, but the chancellor or other juſtice ſhall do it. 1e 
Br. Prerogative, pl. 135. , 
4. P. was collectar of the ſubſidy granted by parliament, and by 
reaſon thereof was indebted ta the queen ; and one E. being indebted 
to him, P. aſſigned the ſaid debt to the queen for parcel of her debt; 
upon which proceſs iſſued out againſt B. And now at the return 
of the proceſs, it was moved in behalf of B. that the alignment [ 169 J 
was not good, for that no aſſignment of debt to the queen is “El | 
a here the goods and lands of the queen's debtor are ſufficient ; but here 
conſtat de claro that P. is ſuiſicient, And per Fenner, there is 
not any authority in our law for ſuch ailignments of debts to the 
queen. 4 Le. 80. pl. 170. 29 Eliz. in the Exchequer, Pigot's 
caſe. 
5. If A. be bound ts B. by obligation with condition for the 
performance of covenants, although the covenants, or ſome of them, 
be for the payment of money, yet the aſügnment of ſuch bonds 
to the queen ſhall not be received; and if it be aſſigned, it ſhall 
be put out of court; for u h-ds all be aſſigned as above, but ſuch 
as are made for the payment of meney. 4 Le. 9. Mich. 33 Eliz. in 
the Exchequer, Sir John Hawkins v. Chapman. 
6. A. and twelve others were paſſeſſed of divers trees by the grant 
of the owner of the ſoil, and the ſaid A. for and in ſatigfactian of 
a debt which he owed 79 the queen, aſſigned to her by deed inrolled 
all the trees ; and the queſtion was, if the queen ſhou!d have by 
this aſſignment all the trees. Coke, for the defendant, did agree, 
that where the queen came to an entire thing by act in law, as 
attainder or other act in law, ſhe by her prerogative thall have the 
whole; but where ſh: tomes to have part of the chattel by the 
grant of a common perſon, he by, his grant ſhall not prejudice his 
companion; and therefore, in that caſe, the queen ſhall not have 
her prerogative, Quzre of this difference. The barons did not 
5 | Q2 ſpeak 
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ſpeak to the caſe, but they ſaid it was ſtrong againſt the defend- 
ant; and they gave him day to take advice, if he could ſay any 
other matter. Cro. E. 265. Mich. 33 & 34 Eliz. The Queen 
v. Fairclough. 

7. A man recovered damages in an action on the caſc, and he 
aſriened parcel of this debt to the queen before execution, and the 
queen thereupon brought a ſcire facias. Manwood Ch. B. and 

all the Court held cleariv, that parce! or a moiety of this debt 
could not be aſſigned over to the queen. Ow, 2. The Queen 
v. Allen. 
P. was 8. 7 Jac. cap. 15. No debt ſball be afſigned ts the king by, We 
me ep any debior ir accomptant, 5ther than ſuch debts as did beſore grow due 


ſtatute of 1 5 
2201, to Originally to the king's debtor er accomptant, bona fide, 


C. who dy. All grants and aſſigumenta of debts to the king, Sc. cantrary to the 
ing inteſtate, . . . 
ini gra frue intent of this aft, ſhall be void. 


ton was committed to his wife, who married F. which F. became bound with others to the king in 
600 |. and then he and his wife did, by deed inrolled in the court of wards, aſſign this ſtatute to the 
king for payment of the ſald debt of 6cc1. to the king, which was payable at certain days after the 
afipnment. And it was reſolved, that this aſſignment was good, notwithſtanding this ſtatute; for the 
purpoſe of this law was, that no debtor of the king ſhould procure another man's debt to be aſſigned, 
which was a common practice; but this was F.'s exvn d-bt, theugh net te bis can w/e, which he may 
himſelf releaſ- d diſcharge, and by the ſame reaſon may aſſign, Hob. 253. Breadmat v. Coales.— 


Cre. J. 524. Hill, 16 Jac. S. C. by name of Fawn's cate. 


(V. c. 5) Grants to the King. Aided or Conſirued, 
How. 


i. 24 & 35 FNACTS, that the king ſhall held and enjoy all he- 
. naure, lands, and other hereditaments, which he 
Tas obtained ſince the 4th of February in the 27th year of Vis reign, er 
ſhall hereafter cbiain, within 7 years next after the making of this act, 
by bargain, exchange, er purchaſe, natwithſlanding any mi recital, 
non-recital, er nat naming the ſaid honours, Cc. or of the place where 
they lie, er of any part thererf, er any other matter er caufe whatſ> 
ever. | 
The right of others is ſaved, fave only fer rents, ſervices, and rent- 
ecks . : | 
1170 8 2. The words of gifts of ſubjec made 1a the king by the parlia- 
| ment Mall be taten maſi firong for the king where they have two in- 
tendments; per Saunders one of the king's ſerjeants, who ſaid it 
was as a rule. Pl. C. 11. a. Paſch. 4 L. 6. in caſe of Reniger v. 
Fogaſſa. = 
The prior 3. 35 Elia. 3. enacts, that all abby lands which came t9 the 
of M. was hands of H. 8. ſhall be adjudged is have been in his actual and lawful 


ſciſed cf an : : . R . 
aivowfon Profeſſion, notwithſtanding any defeft, want, or inſufficiency of, or in 
and 22 acres any ſurrender, grant, or conveyance theres, er of any part thereof 


of * _ made t5 the ſaid king, C any other matter or cauſe whalſceu or whereby 
4/296 7 might be intitled thercunto. | 
ten ſed him ä | 

to appropriate, The 21 H. 8. the biſhop who was the ordinary aſſented, that after the chy rch ſhould 
become void, the prior might bold it. appropriate. The 27 H. $. the incumbent died; 4, » that the 


appropriation took effect, and as united to the poſleſſion of the rectory appropriate, an! alſo & f the land 
.* out 


. Ione 1 


4 
4 
f 
} 
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dut of which tithes were due to the ſaid prior in reſpeR of the ſaid rect ry. The priory is diſſolved, 
and the impropriation and lands given to the king by the 31 H. 8. who granted the impropriation ta 
one, and the lands to another. 2 Brownl. 25. Priddle v. Napper. S. C. 11 Rep. 8. b. Mich. 
10 ſac. The firſt point was, if the appropriation was good or not? 24ly, If it was not god by the 
common law, whether the ftatu'e of 35 Eliz. cap. 3. has ſupplied the imperfection thereof or not? 
As to the 2d point, (admitting the ſaid appropriation had been void,) it was objected, that this act of 
35 Eliz. had made it good, it being ther-by declared, . all manors, lands, tenement:, and heredita- 
ments, Thich at any tim? herernf.re Tor? ts lian: of an abby, monaſiery, priery, S. which after 
the ſaid 4 Feb. 27 H. 8. were granted cr conveyed, ar menti:ned ſo ta be in or by any letters patents whate 
ſeever by H. 8. to any perſon, Oc. Were and ſpall bs rt uted, taken, ard adjudged to bave bein lawfully 
and perfetly in the actual and rea! poſſifſion of the ſaid late king, and of his heirs and jucceſ/ors, at ſuch 
time as the ſame were granted by bim. And where it was antwered by the plaintiff 's countet, that this 
act of 35 Eliz. extends only to letters patents made by H. 8. and that the letters patents in the cafe at 
bar were made by queen Eliz. and therefore out of the ftatute of 35 Eliz. it was refolved, and fo the 
truth is, that this ſtatute extends not to this caſe, but not for the reaſon alleged by the plaintiff's coun- 
fel ; for though it be true, that queen Elizabeth granted the inheritance of the faid rectory, yet it ap- 
pears by the ſpecial verdiQ, that H. 8. by patent indented had demiſed the ſaid reQtory to W. P. for 
21 years, and this act of 35 Eliz. provides, that all manyrs, &. mentioned to be granted, &c. in or 
by any letters patents whatſoever made by H. 8. to any perſon or perſons, bodies pol't'e or corporate, 
all be reputed, taken, and adjudged to have been lawfully and perfectly in the aCtaal and real poſ- 
ſeſſion of the ſaid king, his heirs and ſucceſſors. In which proviſo tour things are 9btervable : It, 
The favourable penning thereof, viz. mentianed to be granted, though in effect nothing palled by the 
grant. 2. The yenerali'y of the words, firſt, in reſpect of the quality of the letters parents, Vize in 
or by any letters patents ⁊ulatſec ver, be they under the great ſeal, exchequer ſcal, the court of augmen- 
tation ſeal, the dutchy ſeal, &, Secondly, In reſpect of the eſtate or intereſt mentioned to pals by 
the letters patents without reſtriction to any in certain: ſo that if they purport grant for life or years, 
the ſtatute has as great operation as to the proviſo, as if the patents had purported a tail or fee, Thirdly, 
The generality of the proviſo; for it extends not only to make the grant good, but alſo to veſt the 
manors, &c. of the late abbots, &c. in the actual and real poſſeſſion of H. S. and likewiſe (fourthly) 
in his heirs and ſucceſſors And ſo the proviſo extends to three other caſes. 1, Whore any lands, &c. 
came 72 the bands or pelſeſſſon of the jaid late king H. 8. 2dly, Or which were put in charge ta or far 
bis highne(s in bis court of Exchequer, or any other court of bis maj. fty's revenue. 3dly, Or by any auditor 
«r other efficer sf the (aid late king. And inevery one of thoſe cates, the proviſo has as great operation 
as in caſes of letters patents, as to the veſting ſuch lands, &c. in the king, his heirs and ſucceitors z 
but yet it was reſolved, that this act of 35, Etiz. extends not to this caſe; for the proviſo has a quali- 
fication or reſtraint which has not been mentioned before at the bar, viz. that in the ſaid four cles ſuch 
lands, &c. ſhall be reputed, taken, &c. in the actual, &. poileftion of the king, his heirs, &c. at 
ſuch time as the fame did ſo come to his hands or poſſeſſion, or were to put in charge, or granted, or 
conveyed by H. 8. as aforeſaid, nctroithſtand ing 1ſt, ary d fe, Ce. of or in ary ſurrender, grant, or 
Conveyance of the ſaid manors, &. ar ary fart tc eresff, to the jeid II. 3. 2dly, Or any other matter or cauſe 
ꝛohatſoever by which bi: bighreſs wvas, or might have beer intitled to the ſame» So that the {cope of the 
act was to veit in H. 8. all the lands, &c. which the abbots, &c. had, notwithſtanding the defects 
aforeſaid, But if the ſaid appropriation was void, and was not given to the king by the ſtatutes of 
monaſteries, then the prior had nothing in the ſaid rectory beides the advowion and jus præſentandi. 
Notwithſtanding which this „t of 35 Eliz. as great eſtect; for fince the 31 H. S. gives not ta the 
king any monaſteries, &c. but ſuch only as had been ſurtendered, granted, &Cc, or diſſolved, this of 
35 has ſupplied the defect, &c of a ſurrender, as of an infutficient furrender, grant, or Conveyance, 
ſo that be there any ſurrender, &c. or not, or be it, if any, futticient or not, the ſaid lands, &c, are 
actually veſted in the king, his heirs, &c. 2dly, If the abbot, &c. had been died, &c. where an 
office, ſcire facias, ſeiſure, &c. had been requiſite to veit the poſſeſſion in the King, there the lat 
words, viz. cr any ether matter o- cauſe wwhatſyever by cobich bis highniſs evat or might bave been intitled 
to the ſame, ſupplies ail ſuch means whereby the king might lawfully have been intitled and put in actual 
poſſeſſion. But though there be a defect in the appropriation, y*t if the rectory be in reputution appro- 
priated, and been uſed as ſuch, it was given to the king by the it:tute 27 H. 8. cap. 38. or 21 Fi. 8. 
Cap. 13. Note, That in the ſtatute of monaſteries there is a faving of rights, &c. but the foinders, 
donors, &c. are excepted out of the ſaving ; fo that they are bound by the body of the act. 11 Rep. S. b. 
Ti. b. Mich. 10 Jac, Priddie v. Napper. | 


4. 43 Eliz. 1. enaQts, that all grants made to the queen fence [ 17249 
the 8th of February in the 27th year of her reign, [except by ecclejiajli- 
cal perſons, er bodies politic, not having power er ability to make ſuch 
grants, ) are confirmed. 8 
The right of all others is ſaved, except of the parties and f ri vies to 
fuch grants, 


O 3 
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es (;. ) (Z. c) Crant to the King, How the Grant may 
be. In what Cales wrthout Record. 


It was held, [I. A Man cannot grant land in fre to the king without matter of 


pong record, Contra, 50 AM. 1.) 
land te the ing aud te bi: beirs, the eubich be vill weft in his lady natural, and not in his body politic, 
the king car net take it by er. but it ought to be by matter of record. Pl. C. 213. b. Mich. 4 Eliz. 
in the caſe of the dutchy of Lancalter, — The frer:gative of the king requires matter of record to 
bring land te the hands of fie ing as well as to toll or remove it from him; per all the Juſtices. 
Pi. C. 484. b. Mich. 17 & 13 Eiiz. in caſe of Nichols v. Nicholls. 


[2. A man cannot grant e ſervices of his tenant in fee, or for life, 

to the king without matter of record. Contra, 50 Aſſ. 1.] 
5. P. Br. 3. The king cannot be infeoffed but by deed inrolled of record; 
Prezogatives fer no livery can be made to him; quod nota bene. Br. Prerogative, 


pl. 93. cites - ; : 
7 E. A 16, pl. 66. CITES 5 E. 4+ 7. 


In quare im- | 
petit it was agreed, that ferfmont made 72 the uſe of the king of a money, veſts nothing in him; for he 
eannot take unleſs by matte; cf ict d; for he cannot have, feoffces to his uſe. Br. Pretogative, pl. 41, p 
eites 21 H. 7. 21. 
k 
nh to the 4. No parlance ſhall bind the king, and he cannot take any thing i 
dar dee i but by matter of record, as by deed inrolled. Brooke ſays quzre 3 
WS af — = 8 6 F 
good, ard for others are of a contrary opinion. Br, Prerogative, pl. 70. hh 
the ſame of cites 14 E. 4. 2. | 
glitt by him . 
of gead: without deed as ſome held, but contra it ſeems of land clearly; and gift to the king of chattels 
is good as it ſeems cleaily. Br. Prerogative, pl. 26. cites 37 H. 6. 11. Br. Done, pl. 16. cites 1. 
*. a 
; "AFM ; ac 
5. The king cannot take land by gift in poſſeſſion or in remainder = 
unleſs by deed inrolied ; and otherwiſe it is by way of concluſion, as 9 
where the tenant in fee ſimple prays aid of the king, alleging that 
he holds for term of his life, remainder to the king. Br. Prero- adj 
gative, pl. 56. cites 1 H. 7. 28. the 
Br. Rela- 6. If a man grves land in tail, the remainder lo the king, this re- 
dee ple 29+ mainder ſhall not paſs to him before the deed be inrolled, and when [ 
it ig inrolled it ſpall paſs ab initio ; and ſo ſee that it ſhall not paſs by pate 
livery to the tenant in tail, and yet it ſhall paſs by the inrolment BY 
after. Br, Prerogative, pl. 57. cites 1 H. 7. 3o, 31. per Brian and 0! 
Collow. | 5 
Keeling 7. The king cannot take a ſurrender without matter of record 8 uk 
<—_— per Whiddon and Portman J. Pl. C. 105. a. Mich. 2 M. 1. in caſe Ore 
been adjudg- | 2 k aug 
ed, that a Of Fulmerſton v. Steward. 8 
ſurrender of | but 
a co yholder to the king, lord of a manor, was good without matter of record. Kb. 720. Paſch, be i 
16 Car. 2. in caſe of Lec v. Boothby. or p 
| 2 RE and 
8. If A. makes a fe:/ment to the king of lands, which is nat re- _ 
corded, the king takes nothing by this deed. If an eſcheator finds an Hill 
office cf this ſeoſſment made as above, and not recorded, and returns » 
the ſame into Chancery; if the land be in the king's hands, the 3 
chancellor upon a motion will, by a ſuperſedeas, reſtore A. to the by th 


land, 


3 
b 
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land. If the king has granted it to another, a ſcire facias ſhall be 
awarded againſt the patentee, and the chancellor ſhall reſtore A. 
For it appears in the Chancery that the ſaid office, patent, and 
deed are all void. Jenk. 123. pl. 50. 


(A. d) What ſhall be faid a /ufficient Record. 


LI. IF“ tenant in tail, er any other particular tenant, ſurrenders their * S. P. Be. 


= letters patents in Chancery to be cancelled, there needs not any Dn 
3 * 


other inrolment of this ſurrender ; for the remembrance made of it is pl. 48. cites 
ſuſhcient record to paſs it to the king. Mich. 42, 43 El. B. R. per 35 H. 8. 
Popham agreed.) that WEE 

"Hd g i f : by this is not 

[2. So it tenant in tail ſurrender his eſtate per chartam ſuam de- extinct. 
liberalam de records in the Exchequer, this is ſuthcient without inrol- > C. cited 
ment thercof; for this is a ſullicient matter of record to intitle the , 7 1 
king. M. 42, 43 El. B. R. between ABRAHAu AND WIL coks, marg. — 
er Curiam, præter Popham. Yelv, 20. 

P EE P ] Hill. 45 El. 
S. C. adjudged accordingly. For the king takes not by the inrolment, but by the deed, ſo that the 
deed is the principal, and the inrolment but teſtimony that tl;e deed is of record; and though it is 
uſually ſaid in the books that the king cannot take but by deed inrolled, this is to be intended only that 
the deed made to the king be recorded, yet it is not ſufficient to make deed of land to the king, and caſt 
it into the Exchequer, or other court of record, or after that ſuch deed is made, to leave it in court, but 
the party ought to deliver it of record in court, and to be in der by the oricer 4204 wenit F. S. tall 
die, and delivered ſuch deed to the uſe of the king, and then this countervails inrolzmuent. Per tot. Cure 
nullo contradicente, 


[3- If a man mates leaſe for years of lard to the king, and after ac- And . 1 
. : . . » . : . »rayer ot Ne 
knoledges it before certain commiſſioners app 2: ws ed for the fan e purpoſe, 154157 to 
and the leſſir prays that it be inrolled, and the eommigteners return it have it in- 
accordingly, yet the king ſhall take nothing by this leaſe without in- —_— 
. . — . 1 4 . . . 115 Idorie 
rolment; for this is not ſuſſicient record to intitle the king. Tr. bur not in- 


8 Ja. B. Scacc. Six Epwarp Dixock's cafe. Adjudged.] rolled, and 
yet it was 


adjudged againſt the king, that the grant was not good. See Lane, 31. 36, & 36. a. the arguments of 
the counſel and of the Court, 6 Jac. and Tiin, 7 Jac. in the Exchequer. S. C. 


U. If ee for the life of the king renders and delivers up hs letters -- 
patents in the Chancery ad cancellandum, this without more 1s not 
any ſufficient record to intitle the king to it. M. 5 Ja. Scacc. Sir 
ROBERT Jouxsox's caſe.) 


5. A deed of gift, bargain and ſale, was made to E. 6. by the late And. 229. 


duke of Somerſet in fee, and was ackrwwledged to be inralled be- 
fore a maſter in Chancery, and alſo before the Chancellor of the 
augmentations, and delivered into Court, and there put -into a chejt, 


but not yet inrelled ; the Attorncy-general moved it might lawfully 


pl. 245. 
Laich. 

32 Eliz. 
Anon. S. P. 
But there it 
was held that 


be inrolled now, and thereby the lands to velt in the queen as heir, the land 
or purchaſer; and it ſeemed by the opinions of Wray, Dyer, Bell, pk; 
and Manwood, that it cannot be ty veſt any intereſt in the queen, ment, and 
according to 5 & 7 E. 4. & Br. tit. Done, 37 t:. 6. D. 355. pl. 37. — 
Hill. 19 Eliz. Anon. beiloap, 
49 E. 2:5. 37 H. 6. 11, and alfo this cafe of D. 455. but ſays, that Wray, Dyer, Bell, and Manwood 
were of this ſame opinion; and it was furiner moved, if it might be yet inrolled or not, and it was held 


by the greater part that it might, thoug? des held the contrary z and their reaſon Was, becauſe it was 
| Q 4 made 
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made and acknowledged in the time of another king, and he being dead it is not to be inro!!ed, =———— 
And D. 355. Marg. pi. 37 ſays, that Sir Tho. Egerton, Maſter of the Rolls, in Mr. Aldiworth's read- 
ing in Lincoln's Inn in Lent 38 bliz. faid, that when he was attorney, he had occaſion to demand the 
Opinions of Wray and Manwood Chief J. and Chief Baron, who then denied their opinion ever to have 
been as Dyer here has reported; and they ſaid, that there js n foundation that the king cannot tate but by 
gratters of record ; for he ſaid, that the king is inticled in many things which are in filaciis in the rolls, 
and in the memorancums in the Exchequer; and yet theſe are titles ſumcient for the queen. About 
the 35th of Eliz, this caſe came in queſtion again between the“ DrAN AN PT Canons of WIN D- 
ton AND MIDDLEMOREF, and by the reſolution of all the juſtices of England, it was agreed, that the 
deed might be inrolled now, and to it was, and fo Middlemore was ouſted of his term; and it was alſo 
debated in the Parliament Houle, and there alſo agreed accordingly; and it was alſo reſolved 
by all the juſtices, that the acknowledgment of the deed before the Mafter in Chancery, and the 
delivery thereof into the augmentation court, does not make it a {ufficient record before inroiment, to 
veſt the intereſt in the king ; but when it is inrolled now, with another date, it veſts the intereſt in the 
King with relation: for all perſons are eſtopped to ſay, that it was not inrolied according to the date, as 
appears in the caie of LVH ron ve GazTTON, Pl. C. 419. b. But the contrary is heid at this day 
for it it de in filaciis, cr any wiiere among the memoranda of the Exchequer, it. ſuffices for the king. 
D. 355. Mare. pl. 37. S. C. cited Mo. 676. pl. 920. by Lord K. Egerton, and faid, it was 
reſolved upon conference, that the king, by the bringing and leaving of the dced in Court, took well 
enough without igrolment. Hutt. 1. Paſch. 18 Jac. Cour v. IN Mood, the Court delivered 
heir opinion, that if there was a deed by which the land then in queition was conveyed to H. 8. and that 
was brought into the court of 2ugmentation, although this deed be no: found or inroiled, yet it is a 
ſucieat record to intitle the king, and it is 4 record by beirg brought into court, ard there received te be 
inrelled; and the report in D. 255. 19 Eliz. was not as it is there reported; for it was for Borme's Inn, 
and it was adjudged a good conveyance. | 
A Gred to the king ef certain 2d ac tac before 2 Judge, or Maſt er in Chancery, and doliwvered 
inte Court, but nat recerded by the ag t of the king's officer, is good to the king. Jenk. 124. in pl. 50. 


TESI3 3 


See (E. ©). (B. d) Horte the King may take; where without 
Record. Chattels. 


c f : 
* LI. IF a man deviſe goeds or money to the king by parol, yet the xing 
bing by pare!, ſhall have it. 40 AM. 35. Tr. 8 Ja. Scacc. per Bromley. } 
and wwiihcut 
veed or tft. mer, the tigg upon ſuggeſtion of this ſhall have afiom, and it wvas azvarded by judgment 
againſt W. C. who was exccutor of R. C. his father, who had deviſed his goods to the king by parol, 
that execution ſpali be made of ihe gods of the deceaſed, * u ho ſosver hards tory qwere found, and againſt 
the cccupiers; for the ac aten of 75245 :f the king foal charge bim agairſt the king, and the tettator 
hd Cevited to the king io marks which were in a coffer, the exccutsr Tit that at the time of the 
death of the teſtator he was at London, and newer bad occupied the geeds of the king; but bis mother had 
made Full aimir'ftiration, ard N. after ber dcath, &c. occupied the grods of bis mother, abſgue Loc, that be 
eccrpred the gad: of R. And after he was examined upon oath and confeſſed, &c. that he had occu- 
pied two manors, which R. and his father had, and paid before hand, by which it was awarded that t e 
king have execution of the roc marks of the goods of the deceaſed, and that firſt execution thall be 
made of the farms which W. had confeſſed, and rhe averment that be bad beld agairſt bis oxon conuſance 
Fall be keld for ral. Br. Surmiſe, pl. 5. cites 40 Alle 35. Br. Prerogative, pl. 50. S. C. 
Br. Prerogat. ve, pl. 145. cites S. C. 


Ard though 2. If a man leaſe land for years to the king by deed, the king ſhall 


it be only a . . 5 ; 8 
chatte real, take nothing by it without inrolment of the deed, becauſe it id 


det chattels real. Tr. 8 Ja. Scacc. Sir Epwarp Dixock's caſe adjudged.] 
real partici- | 


pate in diess qualities with inheritances and freeholds ;z per Bromley Baron. Lane, 60. S. C. 


them E # 
— * decd inrolled.J 


61. in Sic Edward Dimock's caſe, 


5. P. by Al [3. Leſſee for gears cannot ſurrender to the king in reverſion without 


Lane, zi. 35, [g. If a 4% leaſe land for years to the ling by deed inrolled, and 
& 60. ar- 3 a . . 

—— this is confirmed by the dean and chapter; this confirmation is good 
zudged, without inrelment ; becauſe this paſſes no intereſt, but is only an 


5 aſſent. 
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aſſent. Tr. 8 Ja. Scacc. S EDwaRD Dinock's caſe. Per Cu- 


riam. ) 
| - j 2. "oo. But 10.008 
C5. If lefſee for years of the king ſurrenders his patent to the king in 67. 1. 7 


the Chancery ad cancellandum, and pays the fees, yet the citate is not 11 Jae. in the 
ſurrendered before record or vacat made thereof, entered. P. Cxvnrcn- 


' - F „ WARDENS 
11 Ja. B. R. Sr. Savious's caſe. ill. 11 Ja. B. ABRAHAMS „ 87. 5. 
caſe. ] viour's 
| caſe. It was 


reſolved, that the delivery of letters patents into Chancery to be cancelled by the hands of the party, 
without writing, was ſufficient, and as much as they ought to do, and it belongs to the Lord Chancellor, 


or his officers, to cancel them, and every one ought to do that which to him belongs. 
[174 ] 


I Migat: anted to the king by the obligee, S. P. Br. 
6. An ovligation may be gra g by gee, N 


though it be a che en actian, and the king may bring an action ol. 40. oo 


upon it, though the grant be by deed without inrolment. Br. Chole 31H. 7.19. 
en Action, pl. 4. cites 21 H. 7. 19. | quod fuit 
conceſſum. 


Brooke ſays, and ſo ſee that the King ſhall take a choſe in action by grant of another, and may ſue in his 
exwn nam? ; contra of a common perſon ; and ſo it ſeems that the king may take chattel or choſe in 
action, which is not frank tenement, 2vitbout deed inrelled. Br. Prerogative, pl. 40. cites 31 He 7. 19. 


7. An uſe cannot veſt in the king by will or otherwiſe, without 
matter of record, any more than frank-tenement, or inheritance, 
&c. D. 74. a. pl. 17. Mich. 6 E. 6. in a caſe of exceptions taken 
to an information, 


(B. d. 2) Entry Ly the King, congeable in what 


Caſes, 


1. Tenant for life, the remainder to the heir in award of the king. 
* If A. had aliened, the king might have entered, and if a 

condition, which deſcended to ſuch heir, had been broken, the king might 
have entered for the heir, quod nota; but Brooke ſays, it ſeems 
that the matter ought to be found by office. Br. Entre Cong. pl. 126. 
Cites 19 E. 3. & Fitzh. Garde, 113, 114. | 

2. A man leaſed for life rendering rent with re-entry. The tenart 
committed felauy, and proceſs iſſued to the exigent ; and mean betaueen 
the exigent awarded, and the outlazory, the ler re-entered for non- 
payment, and well, becauſe the king had not entered, nor was 
ſciſed before it. Br. Entre Cong. pl. 114. cites 27 Aff. 50. 

3. Where a common perſon may enter for eſcheat, avard, mortmain, But where e 
&c. if /uch matter be found for the king by his office, the king may en- 22 "ag 


ter. Br. Entre Cong. pl. 93. cites 12 H, 7. 20, 21. bis aden, as 

| for waſt, cel. 
ſavit, debt upon recognizance for a condition broken, &. there if ſuch matter be found for the king, he 
cannot enter, but is put? 7s bis fire facias; qu d nota z per Frowike, Mordant, and others, Br. En- 
tre Cong. pl. 93+ cites 2 H. 7. 20, 21. Br. Prerogative, pl. 63. cites 12 H. 7, 19. S. C. 


4. By the ſtatute 10 H. 4. the Pons of the dutchy were ſepa- 
rated from the poſſeſſions of the crown ; 1o that in all things concerning 
theſe poſſeſſions the king muſt demean himſelf as a fubjef, and not with 
his prerogatives as king. But a difference has been held upon the 
laid ſtatute, that where the king as duke of Lancaſter is to do ahy action 

inſeparable 
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inſeparable in perſon, there he ſhall enjoy his prerogative to excuſe his 
perſon ; but in actions concerning the po/efſions of the dutchy, he ſhall 
have ſuch advantage only as the duke of Lancaſter had; therefore 
upon great debate in the dutchy court, it was adjudged, that where 
the king made a leaſe of dutchy lands, reſerving rent with a clauſe of 
re-entry, &c. that he muff demand the rent before he can re-enter ; 
becauſe it is a material advantage to the tenant, that the rent ſhould 
be demanded before he ſhould receive any damage which might 
happen for non-payment ; and that demand is a thing 20 ich may be 
made by an attorney. Arg. Mo. 161. in the caſe of Saffron-Wal— 
Mg ny den, Cites it as“ Bonny's caſe. 
bad and. 8 5. Though by the ſtatute 33 7. 8. cop. 20. the lands of perſons 
attainted of treaſon ſhall be in actual prjjeſſton of the king, without office 
found ; yet if a diſſeiſce is attainted of high treaſon, the king hath 
only a right by the attainder, and ſhall not have the poſſeſſion with- 
out a ſcire facias, or ſeiſure at the leatt z becauſe when a ſtranger is 
ſeiſed at the time of the office found, the king ſhall not be in poſ- 
ſeſſion till ſeiſure, and with this agrees Stamf. Prerog. 54. 
17 E. 3. 10. 29 Aſſ. 30. 21 E. 4. 1. Beſides, all pr/ſeffions, &c. are 
L175 faved by the ſaid act, as if the act had not been made, and therefore 
the poſſeſſion of the diet is ſaved thereby, in the ſame manner 
as if a ſpecial oſſice had been found by the common law. 3 Rep. 11. 
Trin. 26. Eliz. in the Excheguer, the ſ:cond reſolution in Dowtie's 
caſe. | 
6. The gueen granted lands reſerving a fee-farm rent, with a condi- 
tion of re-entry for non-payment, and afterwards the gueen granted this 
rent to F. S. in fee; the rent was behind; and adjudged, that the 
queen ſhall not re- enter, becauſe by that means the would defeat 
her own grant, which would be a tort to the grantee of the rent. 


Cro. Eliz. 69. pl. 23. Mich. 29 & 30 Eliz. Cranmer's caſe. 


(B. d. 3) Entry upon the King, or his Patentee 
What 1s to be done. 


1. F the ling ſeiſes the ward which belongs to ancther perſon, yet he 
cannot enter at full age, but H ſie to the king. Br. Entry 
Congeable, pl. 62. cites 26 Aſſ. 57. Per Thorp & tot. Cur. 
4. where it 2, If the king be ſeiſed by reaſon of an ill office, the party who is 
is feund that 1 hall have affiſe ; per Huls clearly, Br. Office devant, &c. 


the renart of 4 

he king dic pl. 7. cites 7 H. 4. 46. 

fiſed of my | ; 

land, yet bi: heir ſpall bawe livery, aud I cannot enter Here livery but after livery I may have aſſiſe, 
and ſhall be no longer bound by the office; for the ng by b eure ſhall rot bave frankten:ment, but 
only chattel, and ſo the frankicrement nct out of the party ; and therefore ctherawiſe it ſeems whe, e the kirg 
ty effice it intit'ed te the fre, and gives it over, thee it ſeems that the party cannot enter. Ibid, 


S where it 3. Where the cheater ſeiſes celere Hcii, or by reaſon of an oſſice, 


4 *. Sen which is inſufficient, and does not intitle the king, as by g, 
& ewtlawed in an action perſonal, &c. there the entry of the tenant is ſufficient 


in tre, upon the eſcheator; for the king ought not to /erſe but to take the Pro- 
EEE fits. Br. Entry Congeable, pl. 1. cites 9 II. 6. 20. 


my /and, and 7. 8 N 
le enters, I may ouſt htm. Ibid. C:ntra where the eſcheator ſeiſes by writ where the kirg has n 


title, there the party cannot enter; note the diverſity, Ibid, 
n th 4. Wherc 


* 
W p „ e bi % a 


Furrer 


. . 
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4. Where the king is intitled by double matter of record, a man has 4 if * 
no remedy unleſs by petition, Br. Entre Cong. pl. 128. cites 10 H. 6. 15. f - cat Y 
felony, and it is found by office that he Twas ſei ed at the time, &c, of ſuch land, &c. and the king grants 
it ver, he who right has carn:t enter, ner bave ation, nor trawerſe to the office, but is put to his petitions 
Br. Entre Cong. pl. 128. cites 10 H. 6. 15. And it was agreed, that if the eſcheatur or otber en- 
ters to the uſe of the king wwitheut title, jet the party cannot enter; for the king is 1eifſed, and yet the 
king is no diſfeiſor. Br. Entre Cong. pl. 128. cites 35 H. C. 61.—But if the king grants it over, the 
party may enter upon the pateniee, Br, Entie Cong. pl. 128. cites 35 H. 6. 61, Lat where the 
king is intirled by office, and grants it over, though it be falſe office, the party cannot enter upon the pa- 
tentee, but is put to his traverſe of the office; per Laicon & Needham; & non negatur. Br. Entre 
Cong. pl. 128. cites 35 H. 6. 61. S. P. Br. Entre Cong. pl. 5. cites 35 H. 6. 60, — 8. 
Br. Entre Cong. pl. 96. cites 4 E. 4. 21, 22+ 25. S. P. Br. Traverie de Office, pl. 32. cites 
S. C.. P. Br. Traverſe de Office, pl. 52. cites 10 H. 6. 15. And Brooke ſays, note the 
diverſity thereof; for where he cannot enter upon the king by reaſon of a record for the king, which 
ſtands in force, there he cannot enter upon the patenteez quod nota bene; for the title remains, and the 
patentee is in by the King. S. P. But where the king eis intitled to land by office, and anther bas 
rent-charge cr common cut ef it, and the king after grants the land to J. S. there he who has rent-charge 
may diſtrain or uſe his common; for the grantee nor the commoner 7s not cut of p:ſſeſſion by ſuch Ace. 
Contra, if he has title to the land; note the difference. Ibid, 


5. It was enacted by parliament, that the Lord Hungerford ſhould be 
attainted if treaſon, and forfeit his lands, with a proviſo, that of ſuch 
lands wheres he «vas ſciſed to the uſe of ethers, that cy que uſe might 
enter; yet where the king is ſeiſed, he cannot enter upon him, but 
ſhall fue cuſter le main. And ſo it ſeems that the king is not 
bound by any ſtatute, unleſs by expreſs words of the king ; as if it | [ 
had been that he might enter as well upon the poſſeſſion of the [| 176 J 4 
king as upon others. Br. Entre Cong. pl. 134. cites 4 E. 4. 21. | 

6. If a man difſeiſes the king's tenant, and the diſſeiſee makes continual S. if a man 
claim, and the difſeiſor dies ſeiſed, and office is found for the king, by greet 
which he ſeiſes, the diſſeiſee cannot enter upon the poſſeſſion of the ent, with 

king by the continual claim, Br. Entre Cong. pl. 97. cites <lauſe of = 
5 E. 4. 4. the land 


comes to the king, and the ren! is arrear, the donor cannot enter upon the poſſeſſion of the king. Br. En- 
tie Cong. pl. 97. Cites 5 E. 4+ 4+ 


7. A man cannot enter upon the king and an:ther ; and this 
ſeems to be, where the king and another are yc:rtly ſciſed. Br. En- 
tre Cong. pl. 101. cites 14 E. 4. 2. 

8. It was agreed for law, that if and e/cheats to the king, which is 
in leaſe for years, or charged with a rent-charge, and office is found for 
the king of the eſcheat, [but] the /eaſe or grant net found in the office, 
the lefſee cannot enter, nor the grantee cannot diſtrain ; but if the 
king grants the land over, the leſlce may enter and the grantee may 
diſtrain. Br. Entre Cong. pl. 125. cites 33 H. 8. 

9. But a man who claims franktenement in the land, cannot en- 
ter without traverſing the office, as it ſeems, Br. Entre Cong. 
pl. 125. cites 33 H. 8. 
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(B. d. 4) Sein of the King. In what Caſes the 
King ſhall be ſaid to be ſeiſed or poſſeſſed. And 
of what Things he may be put out of Poſſeſſion. 


De. nabe, 1. THE Ling fſeifed the poſſeſſion of a prior alien in time of war ; and 
* — 8188 therefore the king has poileſſion there, and not only the pro- 
fits. Br. Seiſin, pl. 11. cites 21 E. 3. 44. 
2. The king ſhall not be ſaid ſeiſed %% , of his ſervant, unleſs it 
be in his advantage, and by his cw0n agreement. Br. Error, pl. 130. 
cites 39 Aſſ. 18. 
= nn, 3. None can gain franttenement by any entry made upon the poſſeſ- 
EET a fron of the king, or upon farmer of the tiny ; for a man by entry may 
ts diſſeiſe a common perſon, but not the king, Br. Prerogative, 
pl. 79. cites 2 H. 4. 7. 
Burof things 4. The king may be put cut of poſſeſſion of things tranſitory, and ſhall 
_ have thereof action, as raviihment of ward, quare impedit, &c. 
tion, as pre- Br. Prerogative, pl. 55. cites 1 H. 7. 19. and 4 H. 7. 1. 
cipe qu: 
To gectment of ward, and the like; for of thoſe he cannot be put out of poſſeſſion. Ibid. 
Ard ſo tee elſewhere, that / things tranſitory the King: ſhall be adjudged in poſſeſſion without office, as 
ward, vil.eir, firay, berizt, &c. and of thoſe he may be put out of poſſeſſion. Ioid. But of things 
becal ar permanent, as of land, &c. it appears there, and 4 H. 7. 1. that the king is not in poſſeſſion till 
cAce found; and there, when office is found, he cannot be put out of poſſeſſian; quod nota, Ibid. 


And where &, Where the king is intirled te [land by reaſon of ] waſ! done by 

ke _ his tenant for life, he is not in poſſeſſion of the land, but ſhall have 

nant ceaſed ſcire facias. Pr. Scire Facias, pl. 122. cites 14 H. 7. 23. 
year: b 

Ee ſhall heve ſcire facias, and is not in poſſeſſion of the land, Contra of ice of alienation of mortmaing 

or of eſcbeat; note the dificrence. Ibid. 


But Brook 6. Where a commen perſan may lawvfully enter by any title, there if 


—_— ite Such title be found for the king by an office, the ting ſhall be adjudged in 


arcifter of Poſſeſſion without ſcire facias againſt the tenant ; but where a common 
ebe bing e, perſon by his title or matter cannat enter, but is put to his “ action, as 
2 diſconti- in caſe of ceſſavit or aft, there if ſuch matter be found for the king 
rued, it the by office, he is not in pofſeſhon by the office, but ſhall have ſcire 
king belag facias againſt the tenant to give him anſwer; note the difference. 


heir t . . 
ir might be Br. Scire Facias, pl. 143. cites 21 H. 7. 18. | 
in paſſeſſion by office found thereof, or ſhall have ſcire facias in nature of formedon, or cui in vita. It 


ſeems that he ſhall have ſcire facias. Br. Scire Facias, pl. 147. cites 21 H. 7. 18. 


L877 ] 


Centra it he 7. Where ceſly que uſe is attainted of treaſon, and it is enacted by par- 


| 235 _ * liament that he ſhall forfeit his land in poſſeſſion and in uſe, there the 
had been at. King is only a purchaſer. Br, Livery, pl. 58. cites 29 II. 8. 

tainted by 

the common l; for there the king has the land as king. Ibid. 


Se it ſeems 8. By ſeiſure of the land of ſenant in tail, er for life, who is at- 
of lands feil- ainted of felony, the king has the poſſeſſion, and nit the profits only, 


ed into the . : E 
hands of the Br. Reſciſer, pl. 10. cites Vet. N. E. tit. Eſchcat. 


king for 
alie natiun witheut licence, where the lands are Leid of the l in capitis Id. — S. it {eems ele- 
„ nelg 


8 mw. WA A 


6 „ „„ a 
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Ard ef eure, die et ⁊ aſto; but quære of this. Ibid. But upon 
Br. Seilin, pl. 9. cites 


where of a ward. Ibid, 
#:t/awury in perſenal ations the king tall have only the profits. Ibid, 


9. If the king's tenant for life dies, the franktenement in law is in 5 if a ten 
nart of the 


the king immediately. Per Brown, Pl. C. 229. b. 3 Eliz. in the % % * 
caſe of Willion v. Barkley. | -e, 
heir, the 


poſſeſſion in law is immediately in the king without office; for office is ant regvifite hut where the king 
all rake thereby. Abs it the king makes a g /i in tail upon condition, and the ccnditian is broken, there it 
onght to be found by office, Ver Brown. El. C. 229. b. 3 Eliz. in the caſe of Willion v. Lord 


Barkley. 


(C. d) Quo Warranio. Of what * Things it lies. $certundred 
E.) 
LI. A Quo warranto lies of the zoreck of the ſea, as appears among nn —_ 
the petitions in parliament of 18 E. 1. fo. 6.] 

2. The quo warranto was framed for franchiſes which belong t9 
the crown ; and ſuch as the ſubject has, are derived from the crown, 
libertates regales ad coronam ſpectantes ex conceſſione regum a 
corona exierunt. 2 Inſt. 496. 

3. Quo warranto lies nt of ſuch liberties as do nat lie in claim; 
as felon's goods, Sc. which lies only in point of charter. Per 
Shute J. who ſaid it had been ſo holden in a reading upon the 
ſtatute of quo warranto, ſuppoſed to be Frowick's. 3 Le. 184. 
pl. 235. Mich. 29 Eliz. B. R. in Sir Gervaſe Clifton's caſe. 

4. Quo warranto againſt the lord of a manor to know by what 
authority the defendant holds a court baron, it was chjected, that it 
was incident to the manor, and is not any liberty which the king may 
have diſtiuct from the manor, and being a matter of common right the 
king cannot have a quo warrents theresf, And of that opinion was 
Fleming Ch. J. Fenner doubted. But Yelverton, Williams, and 
Croke held, that a quo warranto well lies; for it is a matter of 
right to hold courts, and to admini/er juſtice, and to hold plea, and 
to draw afſemblies of men together, and to ſear officers ; which if 
any doth without right, he is to render an account thereof ; and 
therefore a quo warranto lies to ſhew by what title he holds it. 
But if he there intitles himſelf to the manor, he needs not then 
ſhew that he is to have a court baron, for that is incident thereto. 
And here the judgment is nit, that the king ſhall ſeize ; becauſe it 
is not any ſuch franchiſe as the king may have; but it is, that the de- 
Fendant ſhall be _ of that liberty. Cro. J. 259. Mich. 8 Jac. 
B. R. the King v. Stanton. 

5. A quo warranto was brought for claiming a fore? and a court L178 J 
of ſwannimate. The defendant made his claim by a charter granted 

y H. 2. but did not ſhew it. But Coke Ch. J. and Doderidge J̃. 
that no ſubject can have a foreſt ; a ſwannimote-court, Doderidge 
ſaid, a ſubject may have, but not a foreſt ; becauſe none can make 
a juſtice in eyre but the king. 2 Bulſt. 205. Mich. 12 Jac, the 


King v. Briggs. 
6. If 


178 


$erj. Hawk - 
kins lays it 
leems clear 
that this ita. 
tute extends 
to all in- 
format ons 
whatioever 
ex?:dited by 
the maiter of 
the crown- 
othce ; and 
that though 
it may be 
objected, 
that an in- 
formation in 
tie nature 


of a quo war- 


ſerde ſuch orders as the Court * ſhall direct. 
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6. If markets were kept uit heut the king's grant, a quo warranto 
lay againtt- thoſe who continued them; and the people that fre- 
quented ſuch markets were puniſhable by fine. Arg. 3 Mod. 127. 

7. 48 5 V. M. cap. 18. %. 3. The clert of the crown in the 
court of King's Brel, ſhall nit, without expreſs order given in epen 
court, file any information for any treſpaſs or miſdemeancr before he has 
— a recog ue e from the perſon procuring ſi ich information to be ian 
tered into, io the perſn againſt chem it exhibited in the 2 nalty of 200. 
Lat be will efecucily proſecute fuch information, and abide by and oò- 
And if the perſ;n againſ} 
qvh om: Such þ information is exhibited ſhall appear and plead to ifſue, and 
the proſecutor ſhall net at his own coſts, within n year, procure it 15 
be tried, er if a verd. lict paſs for the defendant, or if the informer pro- 
cures a neli proſequii, the Court is authorized to award the defendant his 
coſts, unleſs the judge, before whom ſuch information is tried " ſhall at the 
trial cer: zify upon record, that there aua "reaſonable cauſe for ſuch in- 


formation ; and if the infer mer ſhall not, within three months after the 


ranto, being co/ts taxed and demand made, pay to the defendant the faid cots, the de- 


* proper endant ſhall have the benefit of the ſaid recognizance. 
means to try te 5 ft f ſe 
a right, i = not within the meaning of the ſtatute, which mentioning treſpaſſes, batteries, and tber miſde » 


meancrs, may be reaſonably conftrued ſuch other miſdemeanors only as are f an inferior nature, like to 
thoſe ſp-cified, which are generally vrangll ng and frivolous ones; yet ſeeing this is a remedial /axv, and 
therefor: cught to be large c ud, aud ! fuch informations may be 2s vexatious as any other, and always 
ſuppoſe an uſurpation of ſame franchiſe, and every ſuch uſurpation is certainly a miſdemeanor, It hath 


been ſet: ed, 


that this ſtatute doth extend to them. 2 Hawk, Pl. C. 262. cap. 26. ſ. 7. 


8. It was moved for leave to file an information againſt the mayor 
and common council of Hertford, in the name of Sir Samuel Aſntree, 
to know by what warrant they admitted fereigners and ſtrangers to 
the freedom of the town ; alleging that this was no quo warranto in 
the name or at the proſecution of the king, but only a methed to try 
a right, whether the mayor and common-council could, contrary 
to the expreſs words of the charter, as it appeared, admit thoſe to 
the freedom of the town who were ſtrangers and not inhabitants 
therein; and produced 4 or 5 precedents in the time of king 
Charles I. After ſeveral motions, the Court gave leave to file an 
information, becauſe the injured freemen of the town could have 10 
ether way ts remedy themſelves, or to try their right. In this caſe, 
Holt ſaid, that a quo warranto it in the nature of a writ cf right, to 
which the defendant can have ns plea but to juſtify or diſclaim, and 
cannct plead nat guilty ; and that judgment both for and againſt the 
king is final. But judgment in an information in the nature of a quo 


warrants, if againſt the defendant, 1s final, but not if againſt the 
king; and that in this caſe the right is in the corporation, and the 
execution only in the mayor and aldermen. 12 Mod. 225. Mich. 


10 W. z. Anon, —Cites 1 Sid. 86.—9 Co. 28. a.—2 Inſt. 282. 
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(C. d. 2) Quo Warranto. Of what Thing it lies. 
By what Words. 


1. UO warranto z by this wvird (ll) he claimed tallage of his = * 

villeins; and by word * ( term ) he claimed their progeny, and works wh 
by the word (focke ) he claimed ſuit of hi tenants, and by the word Brooke, but 
{ſake ) he claimed conuſance of pleas of his tenants, and by the word a 1 
{ murder ) to have amercements of murderers, and by the word + f ore for chem) 
delfe ) to have ore found in his foil, Br. Quo Warranto, pl. 2. cites or (Gann 
It. Not. 19. — 
Oloſſ. fignifies mancipiorum ſobolem, and in Spelm. Gloſſ. the word' is them, team, and theam, accord= 
ingly. And ſee Keilw. 145. a. + Br. Preſcription, pl. 110, cites S. C. Brooke lays, this 
ſeems to commence by. grant at firſt, and therefore makes 2 quæte it a man may preſcribe ia it. 


2. Turn-tell is to have toll for beaſts driven to be ſold, though 
they are not ſold. Br. Quo Warranto, pl. 3. cites It. Not. Fol. 
21. & 32 E. 3. 


— 


(C. d. | 3) Proceedings, Pleadings, and Judgment in 


a Quo Warranto, in general. 


1. THE defendant in a quo warranto was admitted to imparle. ” = _ 
Keilw. 138. b. Itin. temps E. 3. —_— 1 


ence in a que warranto, and it was faid that it was granted in the caſe of the City of London; but the 
Court denied it; for Aſtry ſaid, by the courle of the Court, they were to have but the common im- 
parlance; and (per Cur.) being ex gratia, we may grant or dery it as we ſee cauſes. Comb. 12. Hill. 
1&2 Jac, 2 B. R. Anon. * 


2. A quo warranto was brought for vexation upon 48 points ; and 
the Court being moved in it, ordered that the proſecuter ſhould wave 
that quo warranto, and ſhould bring a new one, and therein 12 
only upon three points ; but that he might proceed to a trial upon his 
new quo warranto in ſuch time as he might have done upon the 
old (Hill. 22 Car. B. R.) to the end he might not be delayed in his 
proceedings by bringing of the new quo warranto. 2 L. P. R. 414. 
tit. Quo Warranto. 

3. There is a difference between a writ of quo warranto and an 
information in nature 1 a quo warranto, as to the proceſs upon 
them; for it ſeems, that the proceſs upon information are ven. fac. 
and di/tringas. But upon the writ of quo warranto it is /ummons ; 
and for default of appearance, that the liberties ſhall be ſeized. 
Sid. 86. in the caſe of the King v. Trinity-houſe.——Cites Co. 
Ent. 527, 528, &c. | | 

4. A verdif between private perſons may not be read as any 
evidence againſt the king, in an information on a quo warranto. 
2 Show. 48. Paſch. 31 Car. 2. B. R. the King v. Carpenter. 

5. A verdict in a quo warranto on the mere right concludes the 
king, but on information it does not. 2 Show, 47. Paſch. 


31 Car, 2. B. R. the King v. Carpenter. 
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(C. d. 4) Proceedings, Pleadings, * 1 in 
Quo Warranto, us 7o Liberties and Franchiſes. 


This ex- 1. 18 E. 1. ENers, that F any can verify by good inqueſt or ak 
| — je, that they, ar their anceſtors or predeceſſors, has 

well to thoſe ſed * any liberty æo- veregf they have been impleaded by quo warrants be- 
that lie in fore the death of R. I. and have hitherts Ty ( not having abuſe: d ſuch li- 
—  derty i ) they ſhail i be adjourned ie a reaſonable day before the juſtices, ⁊uith- 
conuſance of in 2vhich time they may repair to the ting with the record there f, frened 


pleas, felon by the juftice's ſeal, which done, the king awill confirm their eftate ; and 


Js, and - 
. ge ff any ſudgme. 74 have heen give "M pon fucl, 4) writs by the Juſtices at We/t- 
to thoſe that aminj/cr, upon the cs ;mplaint of the party grieved le the king, he vill give 
may be them remedy. 
claimed by 


prefcription, az waif and ftray, and the like. 2 Int 496. F This clauſe extends not only to miſ- 
ver, diſ-uſer, and non-uſer of liberties, bu? to falſe claim of them, and the like. 2 Init. 496, 

Scrope ſald that a hundred is out of the cate of this ſtatute; for this ſtatute is intended of franchiſe, 
and a hundred cannot be ſaid a franchiie; for præcipe quod reddat lies of a hundred. But Shard ſaid 2 
hundred is no other than a franchiſe royal, 25 view, &c. by which he thought that a hundred, which com- 
prehended ſuch franchiſe roy 4!, might properly be claimed as other franchiſes, Keilw. 143. temps E. 3. 


The coſt:, All ple as of que ccarrante ball be from henceforth pleaded and deter- 
charges, and ½% ed in 150 circuit F the  Jeftices ; ; and all pleas now depending ſhall be 


Exper. Ces of 
the ſabjects _ nea into their proper counties, until the coming of the juſlices into 


in theſe — - hefe | Harts. 
Caſes were Thi; ſia tute Was confirmed by another ftatute de qua warrants made 
exceſſi ve, 


and there the ſame year and ts the ' ſame effect. 

fore to meet 

with this miſchief, ar 4 that the fubj ect might receive juſtice i in his own country, and as it were at his 
own door, it was the king's 1 ecial grace, that pleas of quo warranto ſhould be heard and determined in 
the eyres of 1 2 Inſt. 47. —— bad E eee in eyre ceaſed, then this branch for the caſe 
of the ſulject, and for faving their c its, charges, and expences, loſt its effect; for with juſtices in e te 
this branch lived, and w: ich them it died. Jeak. 498. 


2. In quo warranto he claimed franchiſe, &c. and he made de- 
— at the day, by which it was awarded that the franchiſe be ſeiſed 
ts the hands of the king ; and that the ſheriff anſwer the profits ; and 
+" the defendant came by attzrney, and prayed to replevy the fran- 
chiſe, and had il ſulus jure regis ; and ſaid that he claimed the fran- 
chiſe as appendant time out 0 FA mind, and was received. Br. Quo 
Warranto, pl. 5. cites It, Canc. 6 E. 2. 6. 

In quo warranto the defendant claimed aſſiſe of bread and ale, 
&c. He ſaid that it was appendant ts the manor time cut of mind, 
&c. and claimed by feoffment of the manor cum pertinentits. And it 
was held that he may vouch, becauſe the franchiſe paſſed with the 
manor z and it was admitted alſo that he may preſcribe, *. Quo 
Warrano, pl. 6. cites It. Canc. 6 E. 2. 7. 

In quo warranto if a man claims court of his demęſue tenants in 
Bic manor, it ſuſſiccs to ſheau that he has manor there without more: 
and there it was ſaid that he need net anſwer to it. Br, Quo War- 
ranto, pl. 4. cites T. 17 E. 2. 
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5. In quo warranto he claimed to have franchiſe in his manor of C. 


and faid that his father was ſeiſed of the manor in fee, and died ſeijed, 


and he entered as heir, and prayed his age, becauſe he is within age; 
and the parol demurred. Bro. Quo Warranto, pl. 3. cites It. Not. 
fol. 21. and 32 E. 3. 

6. When franchi/e is allowed in eyre, the award is no other than 
that he go ſine die ſalvo jure regis ; and ſo if it be rightly allowed and 
well * uſed, it ſhall be allowed, but if it be not well allowed, we 
* not allow it. Keilw. 139. b. 140. a. per Chaunt. Itin. Temps 

4 
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Keilw. 147. 
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Quo ware 


ranto is in 
natu:e of 
the king s 
writ ot right 
for fran- 

ch: {es 2n4 

. ber dies, 


wherein judgment final ſhall be given either againſt the king for the point adjudged, or for the king ; and 
the airs jure for the king jerveth for any other title than that which was adjudged ; and the:2{11c Wile 
liam de Penbrugge the King's Attorney, for proſecuting a quo warranto againſt the Abbot of: t np 
tor tranchiſes within the manor of Steynings ſine praecepio, was committed to gaul, 2 Ing. 282 


7. A man at the commencement of the eyre claimed to have 
view and waif in his manor of L. and in the writ of quo warrants 
waif 40as omitted, by which he prayed that he might plead for it 
upon his claim, et conceſſum fuit ei; quod nota. Keilw. 147. b. 
Itin. Temps E. 3. 

8. In quo warranto againſt Sir J. C. for claiming wreck, defend- 
ant pleaded that E. duke of B. as ſeijed of the manor of D. to which 
he had wreck appendant, and was de alta proditione debito modo attinctus, 

and that found before the eſcheator; and that the manor deſcended 
to queen M. who granted the ſame to the earl of W. who granted to 
the defendant. Upon which it was demurred, and exception was 
taken to the plea, that the attainder was not fully and certainly 
pleaded, But Plowden argued contra, that it was certainly plead- 
ed, viz. debito modo attinctus; and it is fhexwwn that the wreck is 
appendant to the manor, and then if he hath the manor he hath the 
wreck alſo; and if defendant hath the manor, it is not material, as ta 
the queen, how he hath it; for fhe dies not claim the ſame, but im- 
peaches the defendant for uſing ſuch a liberty there; but if the heir of 
the ſaid duke had demanded the manor there againit him, the at- 
tainder ought to have been pleaded certainly. 3 Le. 72. pl. 111. 
Hill. 20 Eliz. B. R. the Queen v. Sir John Conſtable. | 

9. Information was, that where the defendart was ſeiſed of a manor, 
and of an houſe within it, he claimed to have a court or view of frank- 
pledge infra meſuagium predif. and alſo that fine aligua conceſſione five 
authoritate uſurpavit libertates prediftas, Defendant pleaded, that 
non uſurpavit libertates prædict. infra meſuagium prædict. modo & 

forma. It was inſiſted that the plea is not good; for the natural 
anſwer to a quo warrants is either to claim or diiclaim, and defend- 
ant does neither of them. Shute J. ſaid a quo warranto contains 
but two things in it. 1ſt, It demands quo warranto he claims ſuch 
liberties. 2dly, He charges him with a tortious uſurpation of 
them ; and here the defendant hath anſwered to the uſurpation, 


but not ſhewn by what title he claims them. And that the like 


caſe was adjudged in this court, that non uturpavit modo & forma 
was no ſufficient anſwer. The caſe was adjourned. Godb. 91. 
pl. 103. Mich. 28 & 29 Eliz. B. R. Sir Jervis Cliften's caſe. 
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10. It was agreed by the whole Court, that in a quo warranto it 
is nat /ufficient for the defendant 79 /ay that /uch a ſubject hath lawful 
interejt to hold leets without making title to himſelf; for the writ is 


quo warranto he claims them. 2 Le. 28. pl. 31. Trin. 3o Eliz. 


B. R. the Queen v. Partridge. 


11. Quo warranto, &c. the defendant p/-aded that the abbet of . 
was ſeiſed of waits and ſtrays by prefeription, and had uſed and exer- 
ciſed the liberty to have catalia et num within three months before the 
2 pars bony «vithout "wy wing by what title, grant, or charter; and that 
by the flatute 32 H. 8. for reviving the liberties, and by patent of tot, 
talia, tanta, confmilia ſibertates, &c. as the abbot had, he concluded 
eo warrants he uſed and claimed the liberties aforeſaid, as pertaining to 
the manzr. Two judges were of opimon, that the defendant had 
ſet forth a ſuihcient title by way of uſage in the abbot, without e- 
ing the grant made to the abbot; as a man may plead a diſcharge of 
tithes of abbey lands by the ſtatute 31 H. 8. that the abbot Held 
diſcharged at the time of the diſſolution, without thewing how he 

Was diſcharged ; but Popham Ch. J. e contra, becauſe felons goods 
could not paſs from the crown without matter of record; now if 
an uſage ſhould be pleadable in ſuch cafe, and iſſue ſhould be taken 
upon a traverie of legitime uſus ſuit, this mult be tried by a jury; 
and by conſequence they muſt find what the law is upon that re- 
cord, "which is againſt the maxims of the law; but the caſes of 
tithes are otherw ie, becauſe they may be diſchar; ged by unity of 
poſleſſion, or by real compoſition, which is matter en pais, or by 
the pope's bulls, which are not records in our law. But they all 
agreed that he ought te ſpeww the eflate of the abbet, becauſe the ſta- 
tute revives no other eitate in the liberties in the crown, than ſuch 
as came to the crown by the diſſolution of the abbey. And as to 
the concluſion of e avarrants, they all agreed that it was good be- 
cauſe it evas taken diftributively, viz. that ke uſed ſuch as appurte- 
nant, which might be appurtenant, and the others by the other 
title. Mo. 297. pl. 443. Paſch. 32 Eliz. the Queen v. Vaughan. 

12. Aquo warranto againſt the bithop of Durham to know why 
he claimed to have the gad and chattels of felons and perſons Sanding 


mute; he pleaded that Durham awas a county palatine, and had jura 
regalia, and by reaſon theresf he claimed that privilege. Per Coke, and 


the whole Court a greed thereto, that though a man cannot preſcribe 
to have felons goods, becauſe ſuch pretcription is only for matters 
in fact, yet a man may preſcribe to have a county palatine, and by 
conſequence to have all theſe as incidents to it. 2 Bulſt. 226. 
Paſch. 12 Jac. Sir Jerom Bows v. Biſhop of Durham. 

13 Quo warranto was brought to thew why they claim divers 
liberties, &c. within the palace of the archbiſhop of Canterbury, The 
defendants as to part in ſuch a place juſlify in the city preterquam in 
Staple-gate and IWejt-gate, & qucad refiauum lacorum diſclaim. It 
was reſolved, that the diſclaimer extends to Staple-gate and Welt- 
gate, notwithſtanding the preterquam; and judgment of this part 
was given immediately for the king. 2 Roll. Rep. 482. Mich. 
22 : Jac. B. R. the King v. the Citizeis of Canterbury. i 
14. In 
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14. In quo warranto for claiming of a market. The defendant 
claimed the ſame by letters patents of E. 3. made to the abbot of G. 
but did not plead hic in curia prolat' as he ought to do. The attor- 
ney-general confeſſed this; whereupon the Court was moved for 
judgment for defendant. But though the patent was in court, 
Doderidge J. ſaid, it did not appear lo to the Court judicially, it 
not being pleaded with hic in curia prolat'. And this canngt be 


amended without the r conſent, and without amend- 


ment judgment muſt be for the king; and afterwards a rule was 
entered by conſent of the Court, it being moved by Coke Ch. J. 
viz. that the opinion of the Court was, that the plea in bar here is 
not good, neither in the manner nor matter of it; and this was 


done, becauſe otherwiſe this matter hereatter might be evidence 


againſt the king. 3 Bulſ. 58. Trin. 13 Jac. the King v. Ca- 
el, 

F 15. Aquowarranto was brought forclaiming divers liberties, privis 
leges, &c. without expreſſing any certainty of what they conſiſted, 
as waife, eſtray, frank-pledge, &c. ſo as defendant might make a 
particular anſwer to them, and therefore the Court held it naught. 
But Mr. Waterhouſe the Prothonotary ſaid, that there are prece- 
dents accordingly ; whereupon a day was given to ſearch the pre- 
cedents, and proceſs was ordered in the mean time to ceaſe againſt 
the defendant. Noy, 121. Sir Henry Cheverell's caſe. 

16. A quo warranto was brought for uſurping certain privileges 
within the manor of Linton. Iſſue was joined, whether John abbot 
of P. ever uſed privileges gf court leet and court baron; and found 
that he had not uſed them, &c. It was moved in arreſt of judg- 
ment; 1. Becauſe they find that the keeping of the court leet and 
baron is an uſurpation, whereas they alſo find that ſuch courts are 
uſed as within the manor ( finding the manor Which is impoſſible; 
for a court baron is a neceſſary incident to it as 1t 18 a manor, and 
cited 6 E. 3. 11. No judgment was given. 2 Sid. 68. Paſch. 
1658, B. R. Wildmore's caſe. 

17. In a quo warranto againſt the town of Farnham, for u/ing a 
fair and market, and taking toll, &c. iſſue was taken, whether they had 
tell by preſcription or not, and it was found that they had; but it 
was moved in arreſt of judgment, that here was a d!/continuance, be- 
cauſe there was 1 iſſue as to the other liberties claimed by them, 
(viz. ) a fair and market ; and this action is not helped by the ſta- 
tute of jeofails, quod fuit conceſſum; but the Chief Baron ſaid, 
that they were too ſoon to urge that, becauſe judgment was not yet 
given, and before judgment there can be no diſcontinuance againſt the 
ling, becauſe the attorney-general may yet proceed, by the king's prero- 
gative, to tale iſſue upon the ri, or may enter a nolle proſequi ; but if 
he will not proceed, the Court may make a rule on him ad repli- 
candum, and ſo there may be a ſpecial entry made of it, wheretore 
non allocatur. Hard. 504. Paſch. 21 Car. 2. in the Exchequer, 
Attorney-general v. Town of Farnham. _ 

18, Upon a quo warranto when the /berties are ſeiſed quouſque, 


&c. and they do net replevy them, (per Aſtry) the courle is, that 
| 2 judgment 
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judgment final ſhall be given niſi they plead within ſuch a day, 
Comb. 19. Paſch. 2 Jac. B. R. Anon. 

19. Wherever any judgment is given for the king for a liberty 
uſurped, it ig quod extinguatur, and that the perſon who uſurped liber- 
tates, &c. nullatenus intromittat, &c. which 1s the judgment of 
ouſter, but the quo warranto muſt be brought againſt particular 

erſons. But where it is fer a liberty clatmed by a corporation, there 
it muſt be brought againſt the body politic, in which caſe there may 
be à ſciſure of the hberties, which will not warrant either the ſeiſure 
or diſſolving of the corporation — Curiam. 4 Mod. 58. 
Mich. 3 W. & M. B. R. in Sir Ja. S 's caſe. . 

20. If/everal privileges are granted in à charter, and there is a for- 
feiture of the charter for an abu/e F one of the privileges, and a quo 
warranto is brought, and judgment upon it, this is a forfeiture of 
the whole charter. 2 L. P. R. 414. tit. Quo Warranto, | 

21. It was moved for an information in nature of a quo warranto 
again the ftexward of a court-leet, and againſt the bailiff and conſtables, 
fer impannelling a jury not duly ſummoned, the bailiff being the proper 
officer to ſummon them, who ſhould be all freeholders, for they only 
have a right to be jurymen; but there were none ſummoned, and 6 
perſons who had no right being preſent in court were ſworn of the 
jury, and 6 freeholders being likewiſe preſent in court refuſed to be 
ſworn becauſe not ſummoned, neither would they ſerve with thoſe 
who had no right to be of the jury, whereupon the ſteward ſwore 
6 more; and the jury thus conſtituted of 12, not having right to be 
jurymen, choſe the bailiſf and conſtables. The ſteward thewed for 
cauſe, that the 6 freeholders who appeared in court were duly 
ſummoned but refuſed to be ſworn, whereupon he ſwore a jury out 
of ſuch as were preſent, which he inſiſted was a good election, and 
that this jury choſe the bailiff and conſtables, and that this was 
the cenflant courſe of chuſing ſuch officers; and that it would be 
dangerous to make a precedent of trying the right of chuſing ſuch 
| men by a quo warranto. The Court thought there was no room 
N for any complaint againſt the conſtables or bailiff; but if any, it is 


4 
| againſt the ſteward; and fo a rule was made for him to attend, = 
| and ſhew cauſe why an attachment ſhould not go; and the rule 1 
| for the reſt was in the mean time enlarged. 8 Mod, 130. Trin. c 
| 9 Geo. 1724. the King v. Harriſon, - 1 
| 7 
| 1 
| . . E 4 
| [184] (C. d. 5) Proceedings, Pleadings, and Judgment in 1. 
Quo Warranto, as 4% Corporations. 1 


1. I a quo warranto brought againf? the bailiſſe, aldermen, Sc. 
they appeared by warrant of attorney, but one of the bailiffs 
named in the warrant did not appear nor agree to it, The appear- 
ance by the major or greater part being recorded was held ſuſſi- 
cient. And alſo, that though the warrant of attorney was under 


another ſeal than their common feal, yet being under another on 
PE. _ | and 
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and recorded it cannot be annulled. Godb. 439. Bailiffs, &c. of 
Yarmouth's caſe. 

2. Information in nature of a quo warranto againſt the defend- Je 7 . 
ants, for taking gravel and ſand in the river Thames for ballaſt ; they 8 = 91 
'uftified by virtue of a former patent to them by the king of the office of of all navi- 
laflage and ballaſtage of all ſhips in the river Thames ; and the opinion =_ 1 
of the whole Court was, that the defendants had a good title to take beengs t 
ſand there for ballaſt, without ſaying cum pertinentiis; but upon a the king, 

defect in pleading, judgment was given againſt them; 1ſt, That _— * 
they pleaded their patent at a grant and confirmation, which made it — 
double (it being upon demurrer), and cited D. 115. But the re- if this had 
porter ſays, vide the caſe of the KING v. BRIDGETT in quo war- — 8 
ranto, in 17 Jac. where it was held good. 2dly, They did nat allege to, the judg- 
that it belonged to the ſaid office to take ſand and gravel in that river. ment had 
3dly, They did net ſay that the office wwas an ancient office. Sid. 86. doen BI 


p : 3 becauſe that 
Trin. 14 Car. B. R. the King v. Trinity-houſe. is a writ of 

right; but 
it being in an information in nature of a quo warranto, it is not eoncluſive, and it appears by precedents, 
that there is a difference in proceedings. In the uo warranto is a ſummons, and for defauit of appeare 
ance judgment is that the liberties be ſeiſcd, but in the information the proceſs is a wenire facias and diſtrin- 
gat. Sid. 86. Trin. 14 Car. 2. B. K. the King v. Trinity-houſe. 


3. In a quo warranto again/? the muſicians company in London the 2 Keb. 5a. 
return was, that they were a corporation, &c.; but the Court took 03. 
exceptions to the return: 1ſt, Becauſe it appears that the name of their 
corporation was the maſter and wardens, whereas in their return they 

made themſelves guild or fraternity; for they muſt be the one or the 
other. 2dly, They returned, hat they may elect perſons of the frater- 
nity into the ſaid fraternity, which is contradiftory ; for they ought to 
elect into the ſociety ſuch as were not of it before, and not ſuch as 
were. Sid. 290. pl. 7. Trin. 18 Car. B. R. the King v. Berdwell. 

4. The king brought quo warranto againf LA., B., C., and D., & 
alios periclitatores & plantatores pro prima colonia London in Virginia, 
to know by what warrant they claim divers liberties. They come and 
plead inſufficiently, upon which the king demurs. The queſtion 
is, how judgment ſhall be entered? for the maſter and chief of the 

company were left out in the quo warranto; and the judgment was 
given againſt A., B., C., and D., & alios periclitatores, &e. But 
quere if this binds the Corporation? 2 Roll. Rep. 455. Trin. 22 Jac. 
B. R. Virginia Company's caſe. 

5. A corporation aggregate may be forfeited and ſeiſed into the 
king's hands por a breach of truſi reps/ed in them for the good govern- 
ment of the kings people, And in the principal caſe a ſeiſure is 
plainly implied in the ſtatute of 28 E. 3. cap. 10. which enacts, 
that on the firſt offence of the city of London, it ſhall forfeit 1000 marks, 
on the ſecond 2000, and for the third, the liberty and franchiſe of the 
city of London ſhall be taken into the king's hands, which plainly ar- 


gues that there my be a ſeiſure of the corporation; and as to a 


forfeiture the act of oblivion proves it, where 12 Car. 2. cap. 11. 
l. 5. is, © That all bodies corporate, cities, boroughs, &c. are [L185 
* pardoned and acquitted of all forfeitures, &c.” And ſhould 


the law be otherwiſe, it would erect ſo many independent repub- 
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lics, as there are corporations now in England, which would be of 
miſchievous conſequence to the king and kingdom. 2dly, The 
Fami a power to make by-laws for levying money as they have 
one, is a great oppreſſion of the people, and conſequently a 
breach of that truſt repoſed in them for the welfare of the king's 
ſubjects, and conſequently a juſt cauſe of forfeiture. 3dly, A pe- 
titian (mentioned in the pleadings) /candalcus to the king and his go- 
wernment, and tending is beget in the peple an hatred of their ſovereign, 
is a juſt cauſe of forteiture, Reſolved. 2 Show. 278, 279. Hill, 
24 & 35 Car. 2. B. R. the King v. the Mayor, &c, of London. 

6. It the corporation in a quo warranto appears nat thereto, judg- 
ment ſhall be entered for a ſeiſure guouſgue, and if in the mean time 
they come not and replevy their corporation and appear, then judg- 
ment final ſhall be given againſt them in the term after; and it 
ſhall not be a good appearance, unleſs the warrant of attorney be 
made under the corporation ſeal, 2 Show. 365. pl. 356. Trin. 36 
Car. 2. B. R. The King v. Cheſter City. 

7. 9 Ann. cap. 20. f. 1. Where any writ of mandamus ſhall i ue 
out of the Queen's Bench, the courts of ſeſſions of counties palatine, er 
the grand ſeſſions in Wales, to admit and reſtare burgeſſes or officers of 
corporations, ſuch perſons, who by law are required 19 make return, ſhall 
make their return to the firſt writ of mandamns. 

S. 2. As often as in any of the caſes aforeſaid any mandamus ſhall 
i ue, and a return ſhall be made, it ſhall be lawful for the perſons, ſuing 
ſuch mandamus, to plead to or traverſe all or any material facts contain- 
ed in the return, to awhich the perſons making return ſhall reply, take 
iſſue, or demur, and ſuch proceedings ſhall be had therein, as might have 
been had if the perſons ſuing ſuch writ had brought their action on the 
cafe for a falſe return, and if iſſue ſhall be joined on ſuch preceedings, the 
perſons ſuing ſuch aurit may try the ſame in ſuch place as an iſſue joined 
in ſuch action en the caſe might have been tried; and in caſe a verdict be 
found far the perſons ſuing ſuch writ, or judgment given for them, they 

all recover their damages and cofts as they might have done in ſuch 
action on the caſe ſo be levied by capias ad ſatisfaciendum, fieri facias, or 
elegit ; and a peremptery writ of mandamus ſhall be granted without 
delay, as if ſuch return had been adjudged inſufficient ; and in caſe judge 
ment ſhall be given for the perſons making ſuch return, they ſball recover 
coſte. . 

%; 3. Tf damages be recovered by virtue of this act againſt any ſuc5 
perſons making ſuch return to ſuch writ, they ſhall net be liable to be ſued 
in any other action for making ſuch return. 5 
I 1 S. 4. Incaſe any perſmms ſhall uſurp, intrude into, or unlawfully gold 
* any of the ſaid offices or franchiſes, it ſhall be lawful for the proper officer 
ranto may in each of the ſaid courts, with the leave of the courts, to exhibit informa- 
de brought gicns in the nature of quo warrants, at the relation of any perſons de- 
1 fering to proſecute the fame, and who ſpall be mentioned in ſuch infor ma- 
the relation Lions to be the relators againſt ſuch perſons fo uſurping, intruding into, or 
2 egen unlatufully Holding the ſaid offices or franchifes ; and if it ſhall appear 
— to the Courts, that the ſeveral rights of divers perſons to the ſaid offices 
and this is or franchiſes may properly be determined on ene information, it ſhall be 


by virtue of lawful far the ſuid Courts to give leave 16 exhibit one ſuch infermatts2 
the ſtatute of | | ag ainſt 
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if againſt ſeveral perſons, in order to try their reſpective rights ; and ſuch 9 2 20. 
. . the end of 
c perſons ſhall appear and plead as of the ſaid term and feffrons in which „nich ſta- 
e the informations ſhall be filed, unleſs the Court ſhall give further time, and tute was to 
2 ſuch perſons who ſhall proſecute ſuch informations ſhall proceed there- rg 
| b . j 5 volous and 
2 upon with the myſt conven nt [peed. a 
5 5 controverſics. Per Cur, 8 Mod. 351, Paſch. 11 Geo. the King v. Butler, 
Fw 3 
1, S. 5. In cafe any perſons, againſt whim any informations in nature F 186 ] 
Il, of a quo warrants ſpall in any of the ſaid ceſes be exhibited, ſhall be 
found guilty of an uſurpation, or intruſion, or unlawfully holding any 
g of the ſaid offices or franchiſes, it ſhall be lawful for the ſaid Courts to 
me give judgement that the relators ſball recover their cojts ; and if judg- 
[7s ment be given for the defendants, they ſhall recover their coſts againſt 
it uch relators. 
be S. 6. 1t ſhall be lawfu! for the ſaid Courts to allow to ſuch perſons, 
3 to whem any writ of mandamus fha!l be directed, or againſt whom any 


mu- 
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gainſt 


infar mation in nature of a quo warrants, in any of the caſes aforeſaid, 
ſhall be proſecuted, or to the perſons, who ſhall proſecute the ſame, ſuch 
convenient time to make a return, plead, repiy, rejain, or demur, as to 
the ſaid Courts ſhall ſcem jujt. | 
S. 7. The att 4 Ann. cap. 16. for amendment of the law and all 
the /atutes of ge:tails, Hall te extended to writs of mandamus and in- 
formation in nature of a qu? WArran 9. 
S. 8. The mayor, baztl:ff, or other officer, ta whom it belongs to 
preſide at the elictian, and make return of any member to ſerve in 
parliament, and who ought ta be annually elected, and who has been in 
ſuch annual office for one year, Shall not be capable to be choſen into the 
ſaid office for the year immediately enſuing ; and where any ſuch annual 
officer is ts continue for a year, and until ſome ether perſon be choſen 
and ſauoru into ſuch office, if any ſuch officer ſhall voluntarily and un- 
lawfully prevent the chuſing another perſon to ſucceed into fuch office at 
the time appointed, he ſhall forfeit 100 l. to be recovered with coſts of 
ſuit by ſuch perſon as will ſue for the ſame in her najeſ/ty's courts of re- 
cord, one moiety there:f to be to her majefty, and the other maiety to him 
that awill ſue for the ſame. | | 
8. Information in nature of a quo warranto againſt S. for ſunp- 
ing the office of a common burgeſs of the taxon of the Deviſes in M. ire; 
and upon a trial at bar upon this iſſue, whether Sutton was chen 
a capital burgeſt by mayor, recorder, and capital burg:ſſes ? the fol- 
lowing points aroſe z the recorder had made a deputy recorder by 
writing under his hand ond ſeal, and afterwards had revoked this de- 
putation by another writing, a copy of which was offered in evidence 
of the revocation. But this held not good evidence, becauſe it did 
not appear but they might have produced the original. Deputa- 
tion of an otlicer is in its own nature grantable by parol; and 
therefore though it {hould happen to be granted by writing, yet 
ſince it is in itfelf grantable by parol, it may be revoked by parol. 
By the charter that incorporates the town, the mayor, recorder, and 


in his abſence deputy-recerder and capital burgeſſes, vel major pars 


eorundem, are impywwered to chuſe Capital burgeſſes: now the queſ- 
tion was, whether upon theſe words of the charter, ads _— 
P 4 the 
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the mayer and majority of the burgeſſes, without the preſence of the 
recorder or his depury, were good? And the Court ſeemed to in- 


cline that they were good, becauſe the word (corundem) refers 


not only to the capital burgeſſes, but mayor, recorder, and capital 
burgeſſes; and yet the reaſon why the preſence of the mayer 1s ne- 
ce/ſary to corporate afls, is not becauſe he is particularly named, 
but becauſe be is the head of the corporation ; and if this were not ſo, 
the addition of theſe words in charters (quorum recorder unus) 
would be uſeleſs and unneceſſary. 10 Mod. 74, 75. Hill. 10 Ann. 
B. R. The Queen v. Sutton. | 

9. Another queſtion was, whether ſuppzſing it not neceſſary by the 
charter, that the recorder ſhould be preſent, yet the iſſue did not oblige 
them to prove him preſent at the election? To this it was ſaid by 
the council, that the charter did not require the preſence 
of the recorder, the queſtion was no more than this, whether 
they ſhould be obliged to prove an immaterial part of the iſſue ? 
It was faid further, that by a parity of reaſon it might be ex- 
pected that they ſhould prove the preſence of every one of the 
common burgeſſes; that by the iſſue no more was meant, than 
that the election 2was made by thife who had a power 10 de it; that 
ubi major pars, ibi tota, viz. the authority of the whole. And 
of this opinion was the Court. 10 Mod. 75. The Queen v. 
Sgtton. 

10. Another queſtion ſtarted was, 2whether in a corporation that 
was by charter 2% confift of mayor, recorder, common burgeſſes, &c. 
the ſame perſon might not be both mayor and deputy-recorder. 10 
Mod. 75. The Queen v. Sutton. | 

11. Another point was moved upon the words of the charter, 
which appcints the ſtutaring of a common burgeſs to be done before 
the mayor, recorder, common burgeſſes, or the majority of them tunc 
ibi preſentium ; whether or no a majority of the whole body was 
by theſe words neceſſary to be preſent at the ſwearing, or 20 e- 
ther a majority of thoſe that were preſent was only requiſite, though 
they ſhould ut be the majority of the whole? It was ſaid, that 
upon the reaſon of the thing it was not neceſſary that the ſwear- 
ing in ſhould be done with the ſame ſolemnity as the chuſing in; 
for the choice is a voluntary deliberate act; the ſwearing in on 
the contrary is what a perſon once choſen may challenge as his 
right, and may by mandamus compel them to do. And if this con- 
ſtruction did not prevail, the words in this clauſe of the charter 
concerning the ſwearing, tunc ibi præſentium, which are not in 
the clauſe concerning the election, would ſignify nothing. As 
for the objection, that it ſeems abſurd to ſay a man muſt be ſworn 
before a majority of thoſe that are preſent, ſince if they are pre- 


* ſent he muſt unavoidably be ſworn before them all; the anſwer 


is, that this clauſe is zo be under/tood of being ſworn in by the con- 
ſent of a majority of theſe that were preſent. 10 Mod. 75, 76. The 
Queen v. Sutton, 

12. Another queſtion was, whether by a charter that requires 
adi to be done by a majority of the corporation, a perſon might not 


be removed by a majority of that body, excluding the perſons that are to 
be 


— oo 


Prerogative of the King. 


ze removed, and cannot vote in their own cauſe? But the whole 
Court were of opinion, that a removal being an act of an odious 
nature, all clauſes concerning it muſt receive a ſtrict interpreta- 
tion; and that therefore the word majority ſhould be underſtood of 


a majority of the whole corporation. 10 Mod. 76. The Queen v. 


Sutton. 

13. Another queſtion raiſed was, whether not ſummoning to a 
meeting, members de fatto disfranchiſed, though afterwards upon 
re=examination it ſhould appear they were till lawful members, 
ſhould vacate acts done in thoſe meetings? Court inclined to think 
it would not vacate them. 10 Mod. 76, 77. The Queen v. 
Sutton. | 

14. Some of the above points were directed to be found ſpecially 
Ibid. | 

15. An information in nature of a quo warranto was brought 
againſt W. for exerciſing the office of mayer in Portſmouth. W. 
pleaded the charter of King Cha. 1. incorporating the town of 
Portſmouth, &c. and ſets forth a particular clauſe on the charter, 
declaring, that if the mayor ſhould die, or for juſt reaſons be removed, 
it ſhould be lawful for the aldermen tt chuſe another mayor for the 
remaining part of the year, until the time to ele& came about 
again; then he ſects forth, that the mayor died, and hat he was 
choſen by the majority of aldermen, ſecundum formam chartæ prædict. 
The Attorney General replied, non electus modo & forma, &c. 
Upon trial at the aſſiſes it was inſiſted, that the defendants to 
prove the iſſue muff Fu prove themſelves qualified by receiving the 
ſacrament according to the act of King Cha. 2. which point, in- 
ſtead of being found ſpecially, was faved by the judge who tried 
the cauſe. It was afterwards argued for the defendant, but no 
judgment is mentioned. 10 Mad. 64. Mich. 10 Ann. B. R. 
Whitchorn the Mayor of Portſmouth's cafe. 

16. An information in nature of a quo warranto was for ex- 
erciſing the office of port-reeve in the borough of Honiton. The de- 
fendant in his bar /e ferth a right to that office, and concluded 
with a traverſe abe hoc, that the defendant uſurped the office. 
The crown in its replication, * taking no notice of the ſpecial iſſue ſet 
ferth by the defendant, j:ined iſſue upon the traverſe quid uſurpavit, 
Sc. and upon this demurrer is joined. Powis Jun. J. ſaid, he 
ever took it, that in this caſe the abſque hoc, &c. was but a mere 
matter of form, and a reſpectful way of concluding the plea. 
And Parker Ch. }. ſaid, the queſtion turns upon this, whether 
the traverſe be only matter of form ? for if ſo, the crown cannot 
take iſſue upon it; but if it be a material plea, moſt certainly the 
crown may doit, 10 Mod. 210. Hill. 12 Ann. B. R. The Queen 
v. Blagden. | 
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ſhew quo warranto, &c. And the Court were all of opinion, that defendant ſhould have judgment. 
And Parker Ch. J. ſaid, nobody ever thought non uſurpavit a good plea, becauſe it evidently appears 
from the nature of the charge, which is to ſhew by what warrant or authority, to which that plea is no 
anſwer. And if this could not have been pleaded in bar, then that replication, which in effect ſets up 
that plea again, muſt be naught. And to this Powis and Pratt ]. agreed, An objection havin 
been made, that in @n infirmation of intruſion the Ling may take oy upmn the uſurpatica, though the rich 
be ſet forth ; it was anſwered, that an information of intruſion 15 of a different nature from that of a gue 
Tarranto, becauſe it docs net follow from his having a title, that he is no intruder ; but it does that 
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it no uſurper. And the cour/e of precedents is ſo in intruſion, but otherwiſe in this kind of informa. 
tion, which is 2 preſumptive argument that there is a difference. And there is anther difference, that 
i- as info-mation of iat the creo ſets forth its title, and concludes dr pramiſfis, &c. Arg. 10 Mod. 
20”, & ibid. 208. Parker Ch. I. approved the diſtinction; for though the defendant ſhould have a 
title, yet it is very poſitble he may be an igtruder, but impoſſidle that he ſhould be an uſurper. 


17. Upon a rule to ſhew caufe why an information in nature 
of a quo warranto ſhould not be granted to ſhew by what authority 
he claimed to be mayor of Leſtzvithiel in the county of Cornwall, it 
was ſhewn, that by the charter of incorporation a mayor is always 

| to be elected out of the N burgeſſes, and 7o continue in his of- 
Fee till a new mayor be duly choſen ; that the defendant the pre- 
ſent mayor never was a capital burgeſs, and conſequently never 
could be duly choſen mayor out of thoſe burgeſſes; and therefore 
is no mayor. To this it was anſwered, that he was choſen a 
capital burgeſs in 1697, and that as many of the inhabitants as 
are now living ſaw that he was duly elected, except one Alex, 
John, who now complains againit kim; and that having now fo 
long acquizſced under that elections it Mall nit now be brought in queſ= 
tian, it being a ſtanding rule in cafes of this nature, that they 
thall not be examined in ſuch remote degrees. That defendant 
was choſen mayor in 1706, and that the corporation,. for ſome 
differences among themlelves, did not proceed to any election of 
capital burgeſſes ſince that time; fo that the borough wanted a ſuf- 
ficient number of ſuch burgeſſes to chuſe a new mayor, and far that 
reaſon the de are had continued mayor ever ſince. The Chief 
Juſtice was of opinion, that the fact was plain that defendant 
had been mayor for 16 years together, which is a ſuſficient cauſe 
for an information; ſo that the rule was made abſolute, and the 
parties were left to try their right upon this information, though 
one of the judges was of opinion, that a mandamus to elect a 
capital burgeſs and a mayor had been a good and proper method, 
8 Mad. 132. Trin. 9 Geo. 1724. The King v. Alexander John. 
The hre 18. On a rule to ſhew cauſe why an information in nature of 
rule was 2 quo warranto ſhould not go for claiming to be capital burgeſſes of 
made on P. Brecknach, it was objected that they never were duly choſen burgeſſos ; 
to ſhe by 
what au- and though one had been burgeſs de fas 12 years, and the other 
thority be 16 years; and though it was urged that it would be of fatal con- 
* ſequence to this borough, after ſo long an acquieſcence, to make 
of the fume all the corporate acts donk by them during all that time void, yet 
bons; it was anſwered that the long acquieſcence could be no colour 
on againſt this rule, which is made on the mere right, and that 
elected 29 length of time will never cſtabliſh a right gained by uſurpation; 
Ari? 23 that it is true, in cates of nt taking the ſacrament, or the oaths of 
TC. allegiance and ſupremacy, the Court after a long acquieſcence will 
not to be intend that they were duly taken; but a right ſhall never be in- 
80, be tended when the merits of it are controverted (as in the princi- 
wa: re clect- 
ed the May pal caſe) * and no collateral point diſputed. And the Court being 
following; of that opinicn, the rule was made abfolute. 8 Mod. 165. Trin. 


aa b:Fre be 9 Geo. 1724. The King v. Powell & al. 


was ſworn 
into the office, the Court diſcharged the rule made to the like purpoſe as tc the recorder, becauſe he did 


* re upon bu firſt but upen bis ſecond eleti ian. Ibid. Price's cale. 
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19. Stat. 9 Ann. 20. is not excluſive of a quo warranto in all 
caſes not recited in the preamble of the act; and in the principal 
caſe, which was for exerciſing the ice of bailiff of the town of D. 
which was averred to be an ofhce for the adminiſtration of juſtice, 
and therefore of a public nature, judgment was given pro rege. 
Gibb. 82. Trin. 2 & 3 Geo. 2. The King v. Boyle.“ 

20. If the party on whom a rule is made for an information in 
nature of 2 quo warranto, can foexw ve the Court, that his right to 
the franchiſe in queſtion has already been determined on a man&amus ; 
or that it hath been acquieſced in many years without any diſpute ; or 
that it depends an the right of thoſe wwho wited for him, which hath 
not yet been tried; or that the franchiſe u ways concerns the publick, 
{as all thoſe which relate to the government of a corporation, or 
the election of members of parliament, and fairs and markets, &c. 
are wont to do,) but is wholly of a private nature, as a coney-2car- 
ren, Oc. or that the election by which he claims is agreeable to charter ; 
or that he has never nd under it, the Court will not grant the 
information unleſs there are ſome particular and extraordinary 
circumſtances in the caſe, the determination whereof being left 
wholly to the diſcretion of the Court, cannot well come under 


any ſtated certain rules. 2 Hawk, Pl. C. 262, 263. cap. 26. f. 9. 


(D. d) Fiſteentb | and Tenths]. What. 


Lr. FIFTEENTHS and tenths are a certain tax anciently by par- ou 
liament impoſita fingulis civitatibus, burgis & oppidis, but nat — 
upon every particular man, but generally according to the rate of the ma ſays, 
15th part of the goods and Paſſellicus, as it ſeems, of the place, Cam- _ it was 
den Liber Annalium, 80, A fifteenth was granted to E. 1. as Cnguliect- 


appears by 7 E. 1. Rot. Clauſo Memb. 5. 8 E. 1. Memb. 3. 5. vitatibus,ope 
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£ 6. 3 E. 1. Rot. Pat. Memb. 6.] Ban 
oy 3 totius An- 
f gliz ab antiquo impoſitum z certum autem & definitum, quod tamen nec annuatim, nec fine parſia- 
- mentario decreto exigatur. Alias tallagium & taxa. Gal. quinſeme, Angl. The tax. originem 
2 ſumptit e Saxonum danegeldo, quod vide, & hidagium : nam cum ex hidarum plerunque colligerentur 
＋ delcriptione hidagium, utique & pari ratione catrucagium dicitur ab authoribus. Vide (inquam) has 
1- voces. Literæ Ed. 1. Willie!mo Spileman & W. Gilberti. Venire taciatis coram vobis tot & tales, 
e tam milites, quam alios probos & legales homines de com. prædicto, tam infra i;bertates quam extra, 
t pro quintadecima. Dat. 24 Oct. Reg. 3. Clauſ. Rot. ejuſdem anni. 
C | | 
” [2. A thirtieth and twentieth was granted to E. 1. Rot. Pat. 34. 
* E. 1. Memb. 12.1 
11 3. By the expoſition of thoſe of the Exchequer, tax and tallage 
4 7s no other but tenth, fifteenth, or other ſubſidy granted by parliament, 
; and the fifteenth is of the laymen, and the tenth is of the clergy, and 
_ is to be levied of their land; and the tenth and the fifteenth of the la 
Cl. . . . . y 
gents ts of the goods, viz. the tenth part of the goods in a city and bo- 
18 rough, and the fifteenth part of the goods of the laymen in the country, 
in ors E 0 . J 
y which was levied in ancient times upon their poods ; that is to ſay, of 
the beaſts upon their lands, which was very troubleſome ; 5. 
did 


now it 1s levied according to the rate of their lands by the yards of 
land, and other quantities; ſo that now all know their certainty 
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in every vill, and pay throughout the realm ; but it is yet levied 
in ſome places upon their goods, but in ſeveral places upon their 
lands; which was agreed by the barons. Br, Quinzime, pl. 9. 
cites M. 34 H. 8. | 


— Ancn_ . 1 

Fol. 206. (E. d) H it may commence. 

— mms | 

See (D. an LTI. THE fifteenth is nat any inheritance in the ling, for he can- 
3 ot not have it without 2 grant of bis people, 11 H. 4. 35. b.] 


(F. d) How the Taxation ſhall be. 


There is no [I. 3 V IDE the form of the taxation. 1 E. 2. Rot. Pat. 
— | Memb. 7. | 
Roll. 2. The prior of E. in London brought attachment upon a pro- 
Br. Im- ibition againſt the collectors of the tenth and fitteenth in London, 
—— and counted that he had delivered the probibition in the preſence cer- 
5. C. tain perple, that they ſhould not diftrain for rent of certain tenements 
held of him in London ; and notwithitanding they had taken cer- 
tain ſums of the rents of certain tenements of the prior for the 
tenths wrongfully, &c. the colleFors ſaid, that their commiſſion 
was to cleft the tenths, amang other goods and chattels, of gords ariſe 
ing of lands, and tenements purchaſed of religious, as appears anno 
21 E. 1. and becauſe the lands and tenements were purchaſed in 
forma prædicta, and becauſe the wards where, &c. were not 
ſufficient in goods, they took the rents of the tenements of the 
prior after the day of payment thercof; and the prior alleged, 
An che e- that they had levied the fifteenth * of the goods of the tenants 
— inhabiting in the ſaid tenements, ſo ought he to be diſcharged 
ec tenements from paying for the rent. And, per Curiam, becauſe the + 
inhabitants tenants paid for their goods in the tenements, the prior ought to be 
+ 8 diſcharged from any payment for the rent of the ſame tenements ; by 
(renements). Which it was awarded, that the prior recover damages taxed to 10l. 
and that the callector capiatur. Br. Quinzime, pl. 2. cites 7 H. 


4+ 33. 
Pu: perHill, 3. Where granges, &c. are charged to the fifteenth, and after are 


_ the Vaymen ade wills and are inherited by laymen, yet they ſhall not be affeſſed 


= — for to the fifteenth for their goods ; for the lord is charged to the tenth, 


ebcir get Per Thirn. Br. Quinzime, pl. 3. cites 11 H. 4. 35. 
to the ff Qu , P 3 4 33 
teenth, and the ly terants for their land, Ibid. 


4. If fifteenth, tenth, tax, tallage, or ſubſidy be granted, and 
the vill of D. is taxed to 101. and J. S. of D. is privileged there- 
from by grant of the king, there his ſum ſhall be recouped, and the 
vill ſhall be charged of the reſt, Per tot. Cur. Arguendo, quod 
nota, Br. Quinzime, pl. 5. cites 19 H. 6. 63. 

4 Le. 171. 5. It was held, that ffteenths are to be levied of goods and chattels 
pl-227.S.C. properly, and one townſhip ſometimes is richer than another, and 


therefore it is not reaſon that they pay their filteenth always ac- 
cording 
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cording to the ſame proportion. But by Clerk Baron, where the 
cuſtom has been, that the ſifteenth ſhould be taxed according to the 
quantity of acres, there the rate and purport ſhall be always one, 
whoſoever holds the land, 4 Le. 185. Trin. 32 EL in the Ex- 
chequer, Bartaſe and Hind's caſe. 

6. Since the time of magna charta, the manner of the fifteenth 
ig altered ; for now the fifteenth, which is alſo called the taſk, i- 
mot originally ſet upon the polls as at that time it was, but now the 
fifteenth ig certainly rated upon every town. And this was by virtue 
of the king's commiſſion into every county of England in 8 E. 3. 
Taxations were made of all the cities, boroughs, and towns in 
England, and recorded in the Exchequer; and that rate was at 
that time the fifteenth part of the value of every town, and there- 
fore retaineth the name of fifteenth ſtill. 2 Inſt. 77. 


(G. d) M ſhall pay it. 


ci. TIDE the form of offiffing it. 34 E. 1. Rot. Pat. Memb. 
| V 12. 1 E. 3. 2. Rot. Pat. part 1. Memb. 4.] 


2. Note that cities and boroughs fhall pay to the tentht, and uplands 
to the fifteenths, Br. 5 pl. 8. cites 11 H. 4. 2. and ſays, 
this was likewiſe agreed in the Exchequer, anno 34 H. 8. 

3. And ſee in the Regiſter, 181. that noe hl pay to the tenth 
but boroughs, and tenants in ancient demeſne, and ethers fhall pay to the 
fifteenth, and none ſhall be double charged, nor compelled to pay to 
the one and the other, Ibid. and cites F. N. B. 

4. A. was aſſeſſed to a fifteenth, but upon refuſal to pay the 
ſame, the collector diſtrained his beaſts and fold them. A. 
brought treſpaſs. 'The colleCtor exhibited a bill againſt A. who 
ſhewed, that the fatute 29 Eliz. which enacted this fifteenth, pro- 
vides, that it ſhould be levied of the moveable goods, chattels, and other 
things uſual to ſuch fifteenths and tenths, to be contributory and 
chargeable. And ſhewed further, that his beaſts diſtrained were 
tempore diſtritionis upon the glebe-land of a porſonage-preſentative, 
which he had in leaſe ; which glebe-land is not chargeable uſually to 
fifteenths granted by the temporalty, nor the cattle upon it, It was the 
opinion of the juſtices, that though the parſon himſelf ſhall pay 
tenths to the king, yet the /ay-farmer ſhall pay fifteenths, and his 
cattle are diſtrainable upon the glebe-lands of the parſonage. And ſo 
the diſtreſs and ſale were awarded lawful, 3 Le. 259. pl. 344. 
Mich. 32 Eliz. B. R. Sledd's caſe, 


(H. d) In reſpect of other Charge. 


[to AN abbot or other religious man ſhall not be charged to the 
Fifteenth for theſe goods of which he pays a tenth among the 
ſpiritual. (Vide this) 1 E. 2. Rot. Pat, Memb. 7. 3 E. 2. 

Rot, Pat. Memb. 27.] I | 
: (2, If 
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Br. Quin- C2. If an abbot be charged for 7enths Vr his own he ſhall not be 
s.me, Fe. charged for the ſame for a fifteenth. 11 H. 4. 35. adjudged.] 


cites S. C. 


Br. Quin- [3 It land be diſcharged of fifteenths in the lands of the abbot in 


_—— reſpect of tenths paid by him, if the land after comes into the hands 


per Thim. of tenants, and after comes back to the abbot, yet it is not chargeable. 
And the I I H. 4» 2 . b. 37.0 L R 
king may de 2 27 

ſerved of his ſum of the goods of other lay-tenants.— It ſhall be diſcharged of the tenths. Per 
Thirn. And therefore it ſcems that it ſhall pay the tenth again, Br. Ext.nguiſhment, pl. 12. cites 


Il H. +» 33» 3 3* 


C 192 ] UA. If land Bas been, charged of fifteenths in the hands of the abbet, 
and there are u inhavitants upen the land: if after there are in— 
bavitants and a vill, yet the inhabitants ſhall pay fifteenths, though 
their lord pays tenths for the tame land. 11 H. 4. 36. b.] 


2 (I. d) Fifteenths. Tenth, 
* 
. H E who is aſiſed in ene will by his beaſts or goods to the fii- 
teenths, cannot be aſſeſſed allo in another vl. 11 H. 4. 
35. b. 21 E. 3. 42. b.] 
(2. A man cannot be aſſeſſed to the fifteenth for certain beaſts, 
if he Las nit any beaj?s at the time. 11 H. 4. 36. b.] 
Br. Quin. [z. If I have terretenants in a vill, and they pay for their goods 
zime, pl. 4+ fo the fifteenth, I, who have nothing in the vill but the rent of my 
3 S, Dal. to the fifteenth. H. 4. 45. b. 
per Hark. tenants, ſhall not pay to the fifteenth. II HI. 4. 45. b.) 
Br. Quin- [4+ If I leaſe land for years or life, rendering rent; the leſſee 
— 7 ſhall pay to the aſbcenth tor his goods, and I thall pay nathing for 
. be vent. Ir H. 4. 45. b.] | | 
Br. Quin- 5. 82 uf my tenants pay fifteenths for their chattels, I ſhall u pay 
ame, ple 2+ feriths for the rent of the fame land. 7 H. 4. 33. b. adjudged.) 
cites 8. C. - . N 
6. 1 a mano be annexed to the ſpirituality of a priory, and the 
prior is taxed after among the clerks for this, yet the tenants in fee 
of the manor fhall be taxed to the fifteenth among the temporal men. 
29 E. 3. 28. b.] | | 
[7. And / the priar himſelf, if any of rhyje tenements in fee come 
®* Fol. 207, to * him by eſcheat, ſhall be taxed to the fittzenth for them. 29 
—— E. 3. 28. b.) | 

[8. But if any tenements which were in the hands of the fe- 
nants by bandage, or of tenants for life or years at the time of the an- 
nexation of the manzr to the priory, ſhall after come to the prior in 
poilethon, he ſhall not be taxed to the iifteenth for them, 29 E. 3. 
= b-] 

9. 9 II. 4. 7. enacts, that gaads ſhall be chargeable towards the 
payment of tenths or fifteenths in the place where they were at the time 
the ſame <were granted, horobeit, none ſhall be twice charged far his 
goods. 

10. The ancient way was by tenths and fiftcenths, then by ſubſi- 

dies, and after by real aids, and at laſt by a pound rate ; the for- 
mer were all on the perſon or perfonal eſtate, and were much the 
ſame thing; the latter was upon rents and lands, In 8 E. 3. 4 
| 2 valuation 
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valuation was made on all the towns in England, and returned into 
the Exchequer, which became the fanding meaſure for taxing, The 
firſt ſubſidy was in and by 32 H. 8. 50. which was a tax on the 
perſon for his lands and goods, payable by the party where he 
lived; and this continued till 15 Car. 1. The aſſeſſment of tax 
according to a pound rate came in in 17 Car. 1. and there was 
a clauſe impowering the tenant to deduct, and ſo it was in 1642, 
44, 49, and thence it came to be provided in conveyances, that 
there ſhould be no deduCtion ef taxes. 2 Salk. G15. Hill. W. 3. 
B. R. Brewſter v. Kidgell. 


(K. d) For what Goods they ſhall be taxed. 


{ 193 ] 
Dt.) OF this taxation of goods of the commonalty of all the = 


counties {hall be foreprized armour, & horſe furniture, and tais ples in 
robes to knights, and to gentlemen and their femes, and their veſſels of Rot. 
gold, of filver, and of braſs and in cities and boroughs are to be ex- 1 „ 
cepted one robe fer the man and another for the feme, and one bed for jueus.) 
both, one ring and cue buckle or claſp of geld cr ſilver, or one girdle+ + Orig. is 
of ſilk which ſbe always ujed, and allo one cup of ſilver or of | nazre, yo 2 
out of which they drink. And of goods of v houſes there, where — 
they are governed by ſovereign, they are not to be taxed nor priſed ; and fies (mother 
if they be houſe governed by a || meſne lord, their goods ſhall be taxed as 4 Jo ) 
well as others are. And of goods of perple cut of cities, burghs, and (meſels.) 
demeſnes of the king, which good: are found by taxation not to exceed || Orig. is 
the value of ten I ſoudes, nothing is to be demanded or levied ; nor of _ ) 2 
goods of people of cities, burghs, or demeſnes of the king, which do toutes is 
nat paſs the value cf 15 ſoudes, is any thing lo be demanded or levied.) ſmall money 


| current at 
Ormus, in the Perfian gulph, and is of the value of about 10 French ſols. Richelet's Dict.— A fol is 
about an Engliſh penny. Sce Boyer's Dict. 


(L. d) At what Place it may be taxed, 


8 ] F a man has land in a vill, ſowed with corn, and has uſed time The caſe 
out of mind to carry the corn to anether vill, and ſpend it there, Na that 


. a th 
if the corn was growing there at the time of the grant of the fif- AS — 


teenth, and at the time of the aſſeſſing of the poles, and he taxed the king, at 


for this corn there, though he carries it into the other vill after, SN 2 


. according to the preſcription, and [Lit is] there taxed, yet they bi 
hall be charged where the firſt tax was. 21 E. 3. 42. b.] W. bad corn 
growing in 


[2. But otherwiſe it had been, if he had brought the corn after 1. 


4 . 

- the grant, and before the taxing of the poles according to the pre- fore the 

5 ſcription, and there had been taxed for them. 21 E. 3. 42. b. Ain was 

by iſlue. ] Had, be 

/ A cut and 

1 carried bis 
corn to W. as be and bis anceſtars had uſed to do time out of mind, and was aſſſd for that corn and bis 

2 ether corn in W. and yet was aſſeſſed fur the ſame cern in H. and the collector diſtrained him, and he ſued 

e repleving and the other avowed for the fifteenth, &c, and the ſue was taten, if be bad corn in H. at the 

4 time f the al ment or not. Br. Quinzime, pl. 6+ cite, 5. C. 
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(M. d) v it may be levied. 


| Manwood fr, Collector of a fifteenth may /cwy all the tax of a torun 
—— A upon the goods of one inhabitant only if he will, and the 4, 
ral rule for inhabitant ſhall have aid of the Exchequer to make every other 

all counſel- inhabitant to be contributory. Tr. 8 Jac. Scac. Per Curiam. ] 


lors at law 
that they did not adviſe any collectors of ſubſidies or fifteenths, 72 bring bills in the he 


i» fler the non-payment of ſubſidies, &c. for ſuch bills ſhould not be allowed hereafter, becauſe they bad re- 
| medy by dire. It was alſo holden, that if any be aſſeſſed for the fifteenth which he ought to pay, 
or if two * towns are to pay together, and the ove begun is taxed more than it ought to be. or had been ac- 
cuſtomed, thoſe which are grieved by ſuch ſeſſment may Eve a mm ion out of the Exchequer, which 
is called ad h taxand. and that was put in ure in a caſe between BaxTAsE and Hixp, where 
ene of them was lord of the town of Little Marloe, and the other of Hedford. And as to this com- 

ion, ad #gqualiter taxand. Manwood and Fanſhaw ſaid, that they could ſhew above 20 precedents, 
4 Le. 185. pl. 186. Trin. 32 Eliz. inthe Exchequer, -q Le. 112. pl. 227. S. C.—S. P. 2 Inſt. 79. 


®*[194 ] 


Tas. - 


2. The king is not inheritable to the fifteenth, but yet when 
it is granted, the king is inheritable to drain for it. Per Hill, 
[and Norton.] Br. Quinzime, pl. 3. cites 11 H. 4. 35. 

3. At a convocation the clergy gave to the king by the hands of a 


metropolitan, two ſhillings in the pound of the temporal poſſeſſions of 
religious, and two ſhillings in the pound for the tenths, in the defence 


of the church of England ; and the Exchequer awarded eri facias 
4 Orig. is againſt abbots, &c. to levy it. Br. Quinzime, pl, 1. cites 28 + 
(E- 6.) H. 6. 11. | 0 
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See (I. c). [T. 1 R. 2. AT a parliament, the commons ere ſpared, and the 
| "Ih nobles, biſhops, abbots, judges, eſquires, parſont, 
knights, vicars, and all ſpiritual perſons charged with the ſubſidies, 

Speed, 590.] _ 

(2. 1 or 2 Rich. 2. a ſublidy was granted, that every man or 
woman, under a certain age, ſhould pay by poll 12 d. which was the 
pretended cauſe of much miſchief after. J. Strawe. Speed, 594-] 

[3. In time of H. 8. a ſubſidy was granted; to wit, the tenth 

part of all temporal ſubſiance ; and cardinal Woolſey, who had the 
charge to levy, would [have] had every man ſworn for his wealth ; 
but the citizens of London refuſed it, and the king was diſpleaſed 
with Woolſey for it. Speed, 761. ] 

[4- 4 E. 3. f. there was a ſpecial grant, ſcilicet for every knight, 
Sc. for every town an armed man, to go into Gaſcony, &c. and this 
pardoned by the King.] 

[5. 18 E. 3. cap. 1, 2. tenths and fifteenths granted to the king 

| to go into France; ſo that the money levied of the ſame be diſpended in 
the buſineſs ſhewed to them, in this parliament, by the advice of the 
great. men thereto aſſigned ; and that the aids beyond Trent, &c. be put 
in defence of the North.] 

6. The ſubſidy i wncertain, becauſe it is ſet upon the perſon in 
reſpect of his lands er goods, which commonly do ebb and flow, 
2 Init, 77. | | 
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7. Auxilia at the time of the confirmation of charters, &c. “ 2 ** the 
E. 1. was a general word, not only including aids due by law and (E. a). 
tenure, as aid to make his fon a knight, to marry his daughter, 
&c. but aids alſo granted by the free-woill of the ſubjefts in parlia- 
nent, which afterwards were called ſubſidies. 2 Inſt. 528. in his 
comment upon the act of the confirmations of charters of the 
libertics of England, &c. made 25 E. 1. Where lord Coke favs, 
that yet the matter, upon which that act was made, was never 
in quiet, until it was more particularly explained by divers acts of 
parliament, which we have drawn into one body of a law divided 
into tever.l branches. 1. No man ſhall be charged to arm him- 
i-If, or to find men of arms, or any hoblers or archers (othe 
than thoſe who hold by ſuch ſervices, or devoires of the king, or 
of other lords) if it be not by common conſent, and grant in par- 
lament. 2. No man ſhall be compelled to go to the king's war out 
of his ſhire, but where neceſſity of ſudden coming of ſtrange 
enemies into the reaim. 3. No man fhail be charged to give any 
wages either to the preparers or Conveyors of ſoldiers, or to the [C1951 
ſoldiers, to go into Scotland, Gaſcoign, or elſewhere z but that men 
Pg of arms, hoblers, archers, choſen to go into the king's fervice out 
of of England, ſhall be at the king's wages from the day they depart 
ice out of the counties where they were chotcn, till thcy return 
** which acts of parliament are but declarations of the ancient law 
4 oi Eugland: and according to this ancient law, the commons 
after the ſaid declaratory acts of parliament did, when this point 
concerning maintenance of wars out of England came in queſtion, 
make their continual claim of their ancient freedom and birth» 
right, as in 1 H. 5. and in 7 H. 5. &c., the commons made pro- 
che teſtation that they were not bound to the Maintenance of war in 
* Scotland, Ireland, Calice, France, Normandy, or other foreign 
Ving parts, and cauſed their proteſtations to be entered into the par- 
| lament roll, where they yet remain; which in effect agreeth with 
3 that, which upon like occaſion was made in this parliament of 
he 25 E. 1. But here may be obſcrved, that when any ancient 
4.1 law or cuſtom of parliament is broken, and the crown poſſeſſed 
a. of a precedent, how difficult a thing it is to reſtore the ſubject 
the again to his former freedom and ſafety. 
__ 
* (O. d) Martial Affairs, fit and f Turnaments. + nun 
ig 57 n called turna- 
| this CS BREE comitiluus baronibus militibus, & omnibus aliis hoc in- — 
i ſtanti die apud Kingſton conventur. Ad torneamentum turning and 
king ibidem ſalutem. Prohibemus wobis ſub pena amil/ionis omnium terra= 3 
Jed in rum & tenementorum, quæ in regno noſtro tenetis, ne ibi vel ali- tc — 
of the bi dicto die vel aliis diebus turneare, juſtos facere, aventure quæ- as well of 
e put rere, ſeu alio modo ad arma ire præſumetis /ine { /icentia naſtra ſpe- — 
cralt, 1 E. 1. Rot. Pat. Memb. 15. Conſimile Memb. 17. Si- for in thoſe 
in in mile, 2 E. 1. Rot. Pat. Memb. 19. 22. 24.] days this 
flow. chivalry was at random, whereupon great peril enſued. Therefore in the reign of E. 3. bay 
] There is no number to this plea in Roll. 
Auxilia Vor. XVII. Q $ But 
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8 But if the rg makes proclamation, bat ti ere . all le ii it ard turramente, &c. and one þhil's 


— 04 


aretber in juſting, Ec. it is not felony, Contra where it is without command or proclamation of the 
kirg, Br. Proclamation, 1 13. cites 11 H. 7. 23.—— Þr. Corone, pl. 228. (229.) cites S. C. 
per Fineux. S. P. 3 Inſt. 56. cape 8. cites 11 Hl. 6. 22. ———-S. P. 3 Inſt. 160. 

In the ie gu of H. 2. 74 was —_— that if in _ cafe one was Nain it ſhould be no felony ; for 
that in a friendly manner they contended to try their ſtrength, and to be able to do the king ſervice in 
that kind as 9ccagon ſhould be of exed. 3 Ink, a. cap. S. cites mo r, Cap. 1. ſ. 13. Des Aventures.. 

Bacon of Guvernment, in his ſecond be ok, cap. I. pag. 107, 1CS. favs, _ 8 ot turnament crou d- 
ed at length among other things to be der the determination of the e , though ſometimes und 
the direficn of the n ble - Englan, 5 as well as at other times unde the ma 8 N 3 nd calls it a /, 


_ z . J 
VT vt bon 4644 2 


x, ti Les th farcy, | but Wounds the Hart, and being of as little uſe in a commonwealth 
az of benefit, is thereto:e "laid aſide. 


NS p . d) * Murage. 


* Murage is [ 1. A MONG the petitions of parliament of 18 E. 1. there is 
1 ſuch petition, Crves and petunt ee propter dete- 

o be 

len of rrattonem murorim ; rex nan vidit qucd fit neceſſarium. 1 E. 2. 

every Cart, Ree. Pat. Part. 2. M. 17. Pro Murag Lond. 4 E. 2. Rot. Pat. 

win, Or 3! 4 

horie laden 20. WED 

coming to that town, fer the et x of that teavn xvith walls of defence for the ſaſeguard of the pecp': 

in time of war, inturrection, tumulte, or uproars, and is due either by grant or preſcription. 2 Inſt. 222. 

Put if a wall be made which 3 is not defenſible, nor for ſ:teguard of the people, then ought not this 

Murage is only 


14f 

* 
N 
- 


toll to de paid; tor the end of the grant or preictiption is not perſor med. Ibid. 
2 toll paveble for the reparation of walls out of things fold in market overt by Þ+ retail, and des not lie 
7 £rert but fn Pre > 4 19115KSs Dav. Rep * 7 3 A. Mich. 4 5 jac. E . in the Cale of Cuſtoms. 
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"There i- 9 2» 23 E. 1. Lib. A Parl. 104. Ad petitionem Lominum I ger. um, 
oe - 74 Fe velit ets CC ncedere e itt agi. HI pr 7 villa ſun claudenda ad ſecuri- 
this pica ia 5 pt = 

the roll. tale 71 dem villæ. Ita relpontum, lat PET. | 


(Q. d) Tronage. Peſage. 
m_ 7 RON 46 U debet dari de Janis & peſagiuim 4 atareil bus, 


number 29 
this plea ia and not tronagium de mercibus. Adjudged. H. 5 E. 3. 


the roll. B. R. Rot. 124. 


e eee (R. d) Aulnage. 


— prnmnmng J 5 a 
Prynne's [I. me Parl. 22 E. 3. 1, =. There is a petition of the 
_ _ - workers of cloths of wv; red : in Norfolk, againſt the office of 


ide: als y of the aulnage of worited granted to Robert de Poley, 

. which was after repealed by the counſcl of the king, as there ap- 
peat 8.0 

Pronne's 2. Rot. Parl. 27 F. 3. N. 11. The commons pray to take away 

ER | 8 ee 

Abr. . the 1Jice of aulnage. Anſwer, they ſhall treat to give recompence 

Ne 11, S. C. to the officer.) | 

Þrynne's [ 3. Rot. Parl. 25 E. 3. 1 Part. N. 40. The commons pray that 

Cort, Rec · fe fff ce of aulnage be taten away. 


Abr. 70. a 
Ne. 45. I: [viz.] a motion touching the zulnage and meaſure of cloth. Anſwer, by a ſpecial ſtatute 
made tlcteof in iis year. 


4.25 


"Is, 


" the 
> of 
ley, 


ap- 


away 
>NCC 


that 


ſtatute 


1.25 


| cloths fhall be marked, and tha! the queen's ſeal ſhall be afro 0 thereto, on 
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4. 25 Ed., 3. 1. All manner of cloths we marbles 4 ut be me 04 4 
by the king's auluaver, or his deputies, and a! L clot! '# QUDICH > foall © be found 
of lefs meaſure by a * -d than the Axe Hall be fer; Fred to the ping, 
6. 7-84-13 4. Clths fond 710 be fo rfeited, although they zan An inform. 
the aſſiſe ; but the king's aulnagei - ſhall meaſure the cloth, a- ud mark aon was 


brought 
Joao much it contains, and or fo much as the cloth wants of toy 2 


70005 an allowance ſhall be nade de the buyer, aud the aulnager all defendants, 


% for his fee an halfpenny for a aui cloth aud a fa. thing 3% Half herein the 
tt /* l f /l 5 6 : K ED J 7 F 


a . aud nahing for cloths that are loſes but cloths fer, d to ſole forth;thais 
befs re th ey are marked, ſhall t ve } orfeited 7 to th lag and takes into his tuch a day 
* fy Is — 
bands by th. ſaid “* colleftor or aulnager, or by the agony of one of them, Place 
elſe hy the }, 115 FF the / : 1 — 2 2 * 7 75 757 5 l-4 he ad lei ſe 
* } e Del e of 6 IGTUN t Ve i CA, cial JS 715 [<a © as forte;t- d, 
1 Fall be found. a %, call d 
There were ſeveral other ſt 299 
6. ere were ſeveral other Itatutes concerning aulnage, as , 
As, * 

3 R. 2. cap. 2. which enacted, that if the aulnager ſeal faulty cloth, another call 
er ſeal it for more than it is, the cloth ſhell be forfeited, and he ounibed. ca a ſingle 
3 alſo, 13 K. 2. cap. II. v hich excerpted coarſe cloths from being „ — 

of the aſſiſe of «ther cloths —And alfo, 1 7 N. 2. ca i which 10 un- 
enacts, that every man , the realin may make ** pul f ſale, and fol] kn un, 
cloths, as avell kerſies as other, 6 * ſuch length and br extdth as himfe 5 = ks 4 
leaſe, paying the aulnage ſubſidy, 011 ud ether detepers, that is to ſay, of fell and ut- 
» PAY Ng uy, , of 
every piece of clath after * the rate, n:twith/anding any ſiatute, ordinance, ters nn 
P Wich were 
proclamation, reſtraint, or defence made to the contrary, and that none 1 ou, 
{4 10 (ale, 
hall fell or put ts ſale any cloths before that they be meaſure: 40 the king's a n 
aulnager „ and ſcale d wvith the a 2 oh t ordained, 1 porr the pains cone As hr . the 
, Na OT 2 
tained in the abus thereof ma; 1, aud that 1 man: ft. pal! put, meddie, maker. wa 
cauſe, nor make cißher diſceit in the cloths e of kerjies, ufon 7: in of 5 the ſeal of 
feiture of the ſame. — And alſo, 5 6 V. . cop. 6. which giver a e nen 
. = . 3 * e unnd 
forfeiture of 205, for not paying the auinager s te e, t and prof! 2 cloth fm fie 
to be exported avithout the aulne» , and canis ſeal. And aifo u, &c. the 
. : * 7 5. . d- ee 
the act of 8 Eli. Jo which enact 5, th 15 te 3 of LANA Ire abs 


ned pro- 
= - 


Ci 
41 8 

pain of forfeiture, and alſo, that the a: ulnager 2 , ſeal no cloth without rally tothe 
= fa; 


£ 
_ — Ws 4 © ays 
ae 7 ON pain of 204. for EVErY pack. But ünce thoſe ſtatutes 2 Br — 


there is a ſtatute made as N VIZ. 6. murred to 
the informa. 
tion; the queſtion was, whether the ſubſidy of aulnage was due for bays by virtue of the ſtature of 
27 F. 3. Cap. 4. not being any « f the cloths mentioned in the ſtatute, and differing from them both in 
weight, length, and breadth? Hale Ch. B. faid, that it woul4 be hard to bring them within that ſta. 
tute, for the reaſon before mentioned, but there is a concurrent ſtatute made anno 17 R. 2. cap. 2. 
which makes the g quantity a neceſſary ingredient to the (ubitdy 3 for 17 R. 2. proportions the ſubſidy 
given by 27 E. 3. which ſettles the di * only; and, agreeing with the other judges in opinion for the 
plaintiff, ſaid, he grounded his opinion for the duty upon 17 R. 2. the words waereof are, (paying 76 
duty a cording to the rate} which words br; ing 2 the tiatute of 27 E. 2 I. to that of 17 R. 2. and upon boti 
thele ſtatutes together the duty ariſes, and the penalty for non-payment of it; and the generahty of the 
words ( c/oth:s, as well keorfies as tber) comprite all; and |! hs re cannot be more compr2:1enfive v vords to 
include all manner of clothes; and b » the demurrer t! bey are confetled to be clothes as laid in the imorma- 


tion. Hard. 205. 214. Mich. 13 Cor. 2. in Scacc. Vere, qui tam, &c. v. Samplon & al. 
* Powis, Turton, and Waid, Ch 2 " held, that no perfon had authority to feife on” cloth forfeited by 
this ſtatute, but only thole very officers expreſied in that ſtatute; and therefore ther held, that a depury 


aulnager whote deputation extended only to the counties of Devon and Cornwall, had no authority 19 
ſelſe at Ratcliff, Carth. 326. Trin. 6 W. & NMI. in Scacc. Martin v. Urlsfoid. 
* r < 1 
\ 19; 


7. 11 E12 FV. 3. cap. 20. /- 2 Th enacts, that She /i:bfdy and aul- 
5 > bead DS 246 


1 < - 
Unnge of the oli aud Het * (+ 2 Gf berieg, and of (186 40 eie e 4e ic 


Q 2 all 


Prerocative of the King. 


all ceaſe after the grants there are expired. [Thoſe grants are 
long fince expired.) | 


(S. d) Proclamation. The Force of a Proclamation. 


E. HEN in the time of E. 1. the Fews were baniſhed out of 

the realm, all their debts and goods remained to the 
king, and were his chattels, and thereupon prorlamatis /olemnis fie 
bat per totum regnum, © 949d omnes qui debita aligua alicut Judo dee 
bebant aut de eorum debitis, bonts & catallis aliguid ſciebant, diming 
regs aut alicui de concilts jico ſcire facerent, de qua quidem proclama=- 
tione nullus dicere poteit quin ſcivit aut ſciviſſe debuit; and be— 
cauſe the defendant had concealed a certain debt, ideo in miſeri— 
cordia. 21 E. 1. liv. Parl. 62. b. 63. Adjudged.] 

[2. Vide Egerton's Poſtnati, fol. 1 2. and 31 H. 8. cap. 8. con- 
cerning the force of proclamations. 35 H. 8. cap. 23.) 

[3- By 25 H. 8. cap. 2. it is enacted, Hat the Lord Chancellor 
and others ſhall tax the price of certain victuals, and that after a pro- 
clamation under the great cal ſhall be made theres}, and that victuallors, 
Sc. ſhall be beund ts fell accurding to the prices ſet forth in the procla- 
mation under the pains ts be expreſſed and limited in the ſaid proclamas 
tien to be forfeited and levied 19 the uſe of the king in ſuch manner as by 
the ſaid præclamation ſhall be declared.) 

[4. By 25 H. 8. cap. 12. it is enacted, that proclamation ſhall be 
made of the deceit of Elizabeth Barton, and that it ſhall be contained 
in the proclamation, that all 6:5ks, Ec. concerning the ſaid deceits fhall 
be brought to the Ld. Chancelbr, und:r pain of impriſynment and fine tq 
the king, and that every cue C cuto] ſhall offend againſt this, being there- 
of by due exammati;n cauvicted before any of the cauncil of the king, 

ſhall ſuffer impriſonment, and make fine to the king by the diſcretion of 
the council of the king, and according to the merits of his offence. ] 
[198] ß. 25 H. 8. cap. 16. The flatute of firangers where there is a 


proviſo that the flatute ſhall n:t be prejudicial to the proclamation made 
by the king for the payment of cuſtom by ſtrangers granted to endure 
for certain years, but that the ſaid proclamation ſhall land in the ſame / 


-ree as it is, and as if this act had not been made.] 
+ There is 6. 27 E. 3. By the ſtatute of the ſtaple it was ordained, that 
no ſuch year 7 l; * F hs fo | r 
of caſes in merchants aliens might carry over the ſca merchandizes of the ſta- 
the Year- ple, but not merchants denizens, and after by the aflent of the king 
book toex2- and his council, liberty was granted, and proclamation made ac- 


mine this by. . . 3 , 
The word, Cordingly to denizens for a certain time, and becauſe merchants de- 


prom nn nizens doubteth them ts be impeached in time ta come for their merchan- 
® Fol. 210. dizes which they have paſſed by * virtue of ſuch grant and proclamation, 


1 feraſmuch as they were made out of parliament, therefore it is granted 1. 
rex per o- = . * 

— now by parliament in 34 E. 3. 3. cap. 21. f P. 36 E. 3. B. R. a 
not to be rex per totum; indiftamentum diverſorum pro grams transferend!s in . 
r git, and partes exteras contra prohibitionem regis per proclamationem.] | 
(rex) at : Pr. 


leaſt ſeems to be ſurpluſzge 3 but the ſenſe ſeems perfect enough without any of them. 
[/. Hill. 


Prerogative of the Ring. 
[J. Hill. 1 E. 2. B. R. Rot. 38. Diverſi implacitantur de eo 


quod contra proclamationem regis E. 1. inhibentem ne quzis duct 
faceret extra regnum Angie equss, armaturas, monetam, giracungu 
vaſa aurea feu argentea in maſſa ſine licentia, Sc. ipi abuuxerant 
divers ſums of money, &c.] | | 

(8. The king by proclamation may make the coin of a foreign 
realm current here. 5 Al. cap. II. admitted.) 

(9. Rot. Parl. 7 H. 5. N. 11. Poaver given t9 the council to 
make an ordinance that the niauies of England be nit tranſported out of 
the realm.) | 

t. It was agreed for law, that the king may make proclama- 
tion to his ſubjects, grad terrorem papuli to put them in fear of his 
diſpleaſure, but nat an 9ther pain certain, as to forſeit their lands or 
goods, or to make fine, or to ſuifer impriſonment or other pain; 
tor no proclamation in itfelf will make a law which was not before, 
but to confirm and ratify an ancient law, and not to change this or 
make new; yet divers precedents were ſhewn out of the Exchequer 
4% the contrary, but the judges had ns regard to them. Dal. 20. pl. 10. 
2 & 3 P. & M. Anon. | 


198 


Prynne's 
Cott, Recs 
Abr. 557. 
No 11. S. C. 
The king by 
his procla- 
mation or 
otherwiſe 
cannot 
change any 
part of the 
common 
law, ſtatute, 
or cuſtoms 
ot the 
realm; nor 
can he create 


ory Fence by proclamation, which was nit an offence before, that being to change the law, and therefore 


/ 
- 


tat which camnct be peniſoed without proclamat! n ca- nt be puniſhed With it; and tie ſtatute 31 H. 8. 
cap. S. though it gives more power to the king than he had before, yet it is t ere declared, that procla- 
mations ſhall not alter the law, ſtatutes, or cuſtoms of the realm, cr impeach any in is inheritance, goods, 
body, lite, &, But if one be indicted for a contempt againſt a prociamation, he tha] be fined and im- 
p:itoned, and ſo impeached in his body and goods. 12 Rep. 75. in che cale of proclamations, cites For- 
tetcue de Laudibus, &c. cap. 9. 18. 34. 39. GC. But a thing which is puniſhable by law, by fine 
and imprifunment, if the king prohib.ts it ty his proclamation before that he wilt puniſh it, and 10 e <varn 
Lis jubze&s of the peril of it; there, if he permits it after, this is a circumiance which aggravates the of- 
fence. But he cannot by proclamation make a thing uniawtul which was permitted by the law before; 
and this is well proved by the ancient and continual forms of indictments, which all conclude contra legem 


& conſuetudinem Anglie, vr contra leges & ſtatuta, &c. Bur ns indictment was ever ſeen to conclude con- 


tra regiam preclamatiinem, 12 Rep. 75. Mich. 8 Jac. in the caſe of proclamations. 


11. A proclamation prohibiting importation of qvines from France 
pon pain of forfeiture is againſt law, it not appearing that there was 

any war between the realms. 2 Inſt, 63. cites Paſch. 1 Eliz. in the 
Exchequer. German Cioll's caſe, 

12. Proclamations are / far ju/?, as they are made pro bong pub- 
licz, Hob. 251. in Armited's caſe. | 

13. A proclamation binds net, unleſs it be under the great ſeal. 
Cro, C. 180. Hill. 5 Car. B. R. Keyly v. Manning. 


(S. d. 2) Proclamation. By am made, and how 
| pleaded. 


I. \ HERE pariſbianers make by-laws that every one ſhall pay a 


C 199 ] 
2 Roll. R. 
172. How- 
ard v. Slater. 


Br. Cuſtom, 
ſum for reparation of their church, and for default .of pay- pl. 6. cites 
ö ö 1 44 E. 3 18. 
ment to diſtrain by aſſent, &c. there thoſe who are abſent, if procla- N can 
mation be made to do it, ſhall be bound as well as thoſe who are maxe pro- 
preſent ; per Kirton; quod non negatur. And ſo fee that a com- clamation 
but by au- 
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Odĩecdi 2. The Court u don the ſirſt motion were all of OP! Ty that 


4 iS 21 de to Fj * 7 * * * * 
_ mation is pleaded it mn be leute to hatt been under 


of ** 
the 1 210 ng z here 21 15 I © 812 —— 13 + ea | f 4 
” * . 43 7 S ** * / * % * + * * 4 > 1 % £ - 
r e e for it doth not bind un leis ir be under the creat ical ; 
* 7 1 
ly Hit {14 


2 
— 


tion, that it and if it is denied, t here can be no 24: pon it, but on! 
Wes not laid R * 1 8 3 = EY 5 ; 

to be under "of 44 ora, * hich anno be UILLC1TS ne pleads If 10 be tt b 1 iO [1 Zillo. 
— ; 1 . , 
tae great Bi u after wan s 10 bei 8 0 

, * % TL. « + # 1 > £5 1h » £ . . % 4 hs 2 . ! —_ 4 n 8 » PR . * / 

164 9 a to doubt thereof 5 N awe \\ "cn IT 15 pleaded, ern? INCHN procl nia 
Proc iam E "i . 


- . * „ * 1 * 3 4 . : # « * * , 4 . + + * * . 4 F 4 * * 
tions are or tion * 45 NlAauUCg Fr {1}; 1 II be 15 16 #56654 is (olts y mad, 7 448 334 ele 8 it it be 
1 1% 


ought to be returned quod - 5g warrantuin, alcho ugh it be not PK added to be 


— 7 


. * $ a> ! NI. % þ % * 
zain moved, loncs 4110 v vx b M 15 CINCH 


with 2 writ jon. writt ng, vet it {hall be intended. But it was anſwered, that true 
do ne mer: 


to procla'm it is, when it is but by w w. iy of mducement 3 but otherwile when it 
them; but is the ſubitance of the plea. Whereupon it was adjourned, Cro. 


1 
it ems s if C. 180, Hill. 5 Car. B. R. Keyley v. Manning. 


gave no regard thereto, See 2 Roll, Rer. 172. Trin. 18 Jar. B. R. Howard v. Slater. 


There 1 * (U. d) King. [Cuardian.] 


re is NO 
(T. e) ia 
all * ” * * 
Rm [t. JN the abſence of E. 1. his brother Edmund was made guar- 
dian ot the realm. Nota the name of guardian) 18 E. 15. b. ] 


LA. Leon zel | the ſecond 101 10 f 2. * Was e culios regni. 21 E. 2 3 59. * 


(X. d) King. Guardian of the Realm. The Power 
of the Guardian in the Abſence of the King. 


R 8 * _ = . * 
* _ "ng Fr. 1 2. 2 Rot. Pat. D EX conceſſit Petro Gaveiton cuſtodi regni, 


* 


the Appea- Part 2. NI. 28. &c. poteſtatem ad wncedendum licentiant 


X 4 a ” . — . , * 
d to Ur. els Aeli faſ? res il c cathedrales , conventuales & adbibendum 


dy Con- | y 7 . 
Prad) enſum elef7197 „ir nenne 2 rg 65 fdelitat, copiend, (of temporatla 


tinuation of : A 5 ; 
the Hiſt. of ref end. & benefic. Cc. confer end. & ordinaud. de cuſicdiis & marie 


Engl. pag. ta 116. 

34. NF. 49. 8. 

[ 200] 12. The guardian of the realm, in the abſence of the king, may 
pref: at to the advonu/on in right of the 75 Ng 18 U. 3.15. b.) 

See ſom⸗ [3. When there is a guardian of . realm in the ablence 


precedents 8 
— of the king, the eorits origiaul ſball be in the name of the kings 


* the beg'n- 21 E. 3. 58. b.7 
ning cf the [ 4» But the 4% all: nel be teſte meipfo, but teſte L. * neſiro 
above-Men= cgariſſims ciiſlode Augliæ. 21 E. 3. 59. 


tone APs 


pendix. 


C5. 14 


Ge 


＋ 


ft 77 aa lands. 


JIrcrogative of the King. 


F. 14 E Rot. Clauſo Memb. 3, 4. Te Edmunds comite 
Co: ub. conſangtiin. egi ui Il i. (This Edmund was cuſtos 
regni.) and ſo 16 E. 1. Memb. 9. in Dorſo, & 7. in Dorſo.] 


. ©] King. Hat Things /hall go in Succeſſion, 
and not to his Executor. 
8 the king has , 10 a church which is void, and dies 


before preſentment, his taccetlor thall have the preſentment, 
and not his executor * 7 H. 4. 25. b. 18 E. 3. 20. 21 E. 3. F. 


 Eſtoppel, 161. admitted. 1 E. 3. 22. b.) 


Fol. 211, 


— — 


* Br. Pre- 
ſentation, 
pl. 11. cite 
8. C. — 
In quare im- 
p-dit it ap- 


pears tat chattels may dj end t5 the king ; for where the King has the F lemporalties of a Up, and dies, 


4 42 Sas *7 * 
t! Ole; an d al: Fr. ſertat:: terung „en it, 


ſhall deſcend to the new king. Br. Chatte's, pl. 2. cites 


11H. 4.7.—1 S. P. B.. Pic! Ogati ive, pl. $5. cites 44 E. 3 3. 42. and the executors ſhall not have them. 


[2. Ss if the king be /ei/ed of a ward, and dies, his ſucceſſor 
ſhall have it, and not his executor, 7 H. 4. 42. b. 21 E. 3. F. 
Litoppel, 161.] 


Prerogative, pl. $1. cites 7 H. 4. 41. Der Gaſcoigne for law; for it is a chattel real annexed te the ©: Bs 


[3. The treaſure and other valuable chattels are ſo neceſſary and 
incident to the crown, that in caſe the king dies, they ſhall go with 
the crown to the ſuccetior, and not to the executors. Co. 11. 92. 
N D Evo.) 

The king can have nothing in his natural capacity, unleſs in 
ok of his dutchy, or an citate tail by the ſtatute de donis, and 
dutchy lands would now be in the queen, it not kept ſeparate by act 


of parliament. Per Holt. Far. 78. Mich. 1 Ann. B. R. in caſe of 


the Queen v. Smith. 
(V. d. 2) Deſcent of Lands. How. 


I, FE the Ling hath iſſue d. fon and a daughter by one venter, and a ſon 
> by anther v en! er, and purche, ſer land and dies, and the eldeſt fan 
880 and 80 without i/Jue, the daughter thall not inherit theſe 
lands, nor any othe r fec- ſimple lands of the crown, but the young- 
er brother ſhall have them; wherein note, that neither poſſeſſio 
tcatris doth hold of lands of the poſſeſſions of the crown, nor half 
blood is no impediment to the deſcent of the lands of the crown. 
Co. Litt. 15. b. 

2. If one that is king by he deſcent of the part of bis wether pure 
chaſes lands to him and his heir, and dies ⁊vit thout it 0, this land thall 
dcicend to the heir of the part of the mother, but in the caſe of a 
lubject, the heir of the part of the father ſhall have them. Co. 
Litt. I'S. b. 

3. The e doughter and {ler of à king ſhall inherit all tis fee 
Co. Litt. 15. b. 

If the 4 king pure H. 's lands of the cuſtom of gavellind, and dies, 
W. wing eiue divers fans the eldeſt fon {hall only inherit theſe lands. 
Co. L itt. 15. b. 


whom ever te crown defends thnſe lands and poſſeſſions deſcend allo; fo: the crovn 
w.cicof the king is ſoiled in jute C070, are concom tantia, Co. Litt. 15. be 


24 


S. P. Br. 
hattels, 
pl. 2. cites 
11 H. 4. 7. 
—8. P. Br. 


11 201] 


The reaſon 
of theſe caſes 
is; becauſe 
the quality 
of the perſon 


does in theſe, 


and many 
other like 
cales, alter 
the deſcent, 
ſo as the 
lands and 
poſſeſſions 
whereof the 
King ſciſed 
is in jure 
coronæ thall 
ſecundum 
jus corone 
attend upon 
and totiow 
the crown, 
and there. 
fore to 


and the land, 
The 
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201 P Prerogative of ihe King. 


5. The king has two capacities; for he has two bodies, of 
which the one is a body natural, conſiſting of natural members, 
as every other man is, the * is a body p olitic, and his mem- 
bers thereof are lus ſubjects. He may take in his body natural, 
lands or tenements, as heir to any of his anceſtors, and alſo in 
this Capacity may purc2aſe to him and his heirs, and his heirs thall 
retain it notwitliſt. anding that he is removed from the royal eitate, 
And he may alto take or purchaſe lands or tenements in fee in his 
body politic, that is to ſay, to him and to his heirs, kings of Eny- 
land, or to him and to his ſucceſſors, kings of Englind ; and ſo his 
double Capacity remains, as it docs in other perſons, who have a 
double capacity, as bithop or dean; and to prove that the eſtate 

V. F. per royal does not? contound the other capacity, the caſe in gz Aff. 6. 

bag 2 J. was cited, where it appears that king II. z. gave a2 manor to the 

in S. 3 earl of 8 in tail, ſaving the reverſion to him, and died; 
the carl gave the manor to another i in ice by deed, with clauſe of 
warranty in exchange for another manor, and after the earl died 
without iffue | naving atlets, and the warranty and aficts deſcended 


upon E. 1. being heir to the earl; and there it was adjudged, 


that the king, by this warranty with aſſets, was barred, by w 3 | 


the aſſignee of the alienec had reſtitution of the manor out of the 
hands of king E. 3. who had ſciſcd the manor into Lis hands for 
the reaſon aforeſaid. Which cafe proves that the capacity, which 
the king has in his natural body, remains after he 1s king, or 
otherwiſe the warranty could not have deſcended upon him, nor 
the aſſets to him as heir to the earl his anceſtor; and fo by the 
warranty and affets which deſcended upon the body natural of th. 
king, he was barred of the rev Ron, which he demanded in is 
body politic; tor it was parcel of the poſſeſſions of the crown fer 
any thing which appears; and as his Capacity remains to take by 
deſcent as heir, ſo it remains to purchaſe therein. Arg. PI. C. 
234. 3 Eliz. in the cafe of Willion v. Lord Barkley. | 
6. The king may take in his body politic, as king, to him and 
his heirs, or as king to him and his ſucceſſors ; for he may have 


heirs in his body politic, and he may have ſucceſſors in his bod? 


politic; and therefore a gift 79 him his heirs and ſucceſſors 1s good 
to the body politic in both the limitations; for #f the heirs fail, 
it Gall go ts the ſucceſſors ; and his heirs, 25 heirs to the king, m may 
take in their bodies politic, Per Weſton 45 Pl. C. 242. b. in 
the caſe of Willion v. Lord Barkley. 


FAremain- (Z. d) f King. In what Caſe by the Name of King, 


* limited 
toking H.7. his SUCCLYOr's ſhall be comprebended. 
b, the name 
ting H. 7. S 7 
ha Kumi. 4 THE ſucceſſors of K. II. 8. are within the Patute 27 H. 8. 


ed to him by cap. 24. of reſumption of the liberty of purveyance to 


33 have benefit of the ſtatute, though they are not named; for they 


naturally, are included within the general word king. Tr. 38 El, B. R. 


aptly, and || LORD DaRCIE's caſe adjudged.] 

fully cannot 

purchaſe by other name than by name of king; for the name of king has merged his ſurname, and 
in 


of 
as 
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in the name F king his ſurname and proper name alſo are includ:d, Per Brown J. Pl. C. 244. b. Trin. 
4 Elia. in the caie of Wiivn v. Lord Barkley. 

Lord Coke, in his Commentar!'es upon Magna Charta, Caps Is ſays, that at that time Freds were 
talen for ſucceyſ res, and ſac deres for bees ede. 2 Init. 5. S. F. ivid. 7. chat anciently ſucceſſores 
and he redes weie lynonima. I } heic is no number to this plea in Rell, — ] Cro. E. 512. S. Co 


2. Patents, without the words (pro nobis, hæredibus, & ſuc- 
ceſſoribus noſtris), and being granted for a corporal exerciſe of the 
o:hce or fcrvice, are good. Cited per Saunders Ch. Baron. Pl. C. 

459. a. as refolved by all the juſtices. 23 April, 1 Mar. 

3. The words {per ns in the king's grant are ſpaen by him S. P. Pl. & 
in his body politic, and contain heirs and ſucceftors, without pre- 1" —= 
cite mention. Per Saunders Ch. B. Pl. C. 458. a. Paſch. 16. 8 3 
Lliz. in Sir Thomas Wreth's caſe. Hill v. 

4. King H. 6. anno 20 cf his reign, granted for himſelf, and Stange. 
did not fay (for his fucceitors) 1% the college of All Souls in Oxford, 
for them, their tenants, and farmers, to be diſcharaed of tail ; it was 
agreed per Cur. that this grant to be diſcharged was good againit 
his ſucceſſors, though not named, as well as in cate of the grant 
of an intereit, which in Plowd. Com. in Sir Thomas Wroth's 
caſe, was agreed to be good. Yelv. 13. Mich. 44 & 45 Ehz. 

B. R. Wood ev. Hamitcad. 

5. A grant by the king, without the words (pro ſe & heredibus) * A 

or ( ſucceſſoribus) of an * annuity, or rent, payable at the Exchequer, 1 


| | : Exchequer 

er by the hands of any receiver, binds the ſucceſſor. Jenk. 209, wee of opi= 
pl. 41. nion, that 

tuch a grant 


of an annuity ſhould bind the heirs and ſucceTors of the king, notwithitanding the omiſſion, inaſmuch 
as the budy politic of the king 1s charged, WILIC is perpetual, and never dies. Pl. C. 457. à. Trin. 
15 Eliz. Sir Ti MAS WroThH's Cale. ——Se P. EI. C. 176. Mich. 4 Mar. in the cate of Hill v. 
Grange. 


6. A gift to the king paſſes the inheritance without the word ſuc- 
ceſſor. So of a gift made by the king, Jenk. 209. pl. 41. 

7 A deed made to the king by the words { Carelo regz } or 8 _ 1 
(reg: Augliæ) pailes the inheritance to the crown without the word = _- 
(ſucceſſors). Jenk. 124. in pl. 50. tament is a 

fee timpicg 
as a gift to a mayor and commonalty, without mentioning ſucceſſors. By all the judges of England. 
Jenk. 224. pl. 84.- —5S. P. ſenk. 271. pl. 89. g 
Dyer Ch. J. ſaid, that the ad of /u.ce//zr5 in grants to the king, is but of late time, and a new 
device, Pl. C. 250. Trin. 4 liz. in the cafe of Willion v. Lord Barkley. 


(A. e) f Council Privy of the King. — 


cil board is 
a moſt noble, 
Cr. || R. 16 E. 2. B. R. Rot. 42. Baron de Bellomonte 40as honourable, 


anc reverend 


committed to priſon fer refuſing to counſel the king, touching aſſembly of 
a truce propoſed between the king and the Scots, the ſaid baron the king and 
being of the privy council of the king.] his privy 
council in 
the king's court or palace; with this council the king himſelf doth fit at his pleaſure z theſe coun- 
ſellors conſult of and for the publick good, and the honour, defence, ſafety, and profit of the realm. 
It is called the council table, a conſulendo, ſecundum exceilentiam. They are called concilium regis 
privatum, concilium ſecretum, and continuum concilium regis, The number of them is at the king's 
will, but of ancient time they were 12, or thereabouts. 4 Inſt. 53. cap. 2. 1 
: 7 
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f My Lord Coke ſays, th at the duty of a Privy- counſellor appears by hi: cats, which conſiſteth of 
theſe articles or parts; 1» That he ſhall, as far 1orth as Canning and Cileretion | iuleretn, truly, jul ſtly, 
and evenly conntel and by iſe the king in all matters to be communed, treiced, and demeaned in the 


king's council, or by him as the king's coun! ſellor; 2. Gene: 2! 5 in all things that may be tothe 
kirg's honour and be oof, and to the good of his realms, lordſhips, and ſub; er „without partiality, 
or exception of perions, not leaving, or eichewing it to do for atteotly n, love, meed, doubt. or 
dre ad of any perſon or pertons ; 3s That he ſhall lecep ſecret the King's coun Ii, and all that ſh ul be 
eommuned by way of council in the ſame, without that that he 977 commune it, publiſh it, or diſcover 
it by word, writing, or in any ctherwiſe, to any perſon out of the lame council, o. to any of the tam: 

council, if it touch him, or if he be party thereof; 4. That 2 10 l not fer gi; ny meed, nor good, nor 
S promite of good by him, nor by mean of any other perton, recelde Or admit from any prom tion, [or 


favouring, nor for declarin „letting, or hin dering g of any matter or thing to be treated or done in the 


aid council; 5. That he Fl , with all his mig ht and power, help and ſtrengthen the king's ſaid 


council, in al that- ſhall be thonght to the lame council tor the univerſal good of the k! ng and his 


land, and for the peace, reſt, and tranquillity of the lame; 6. That he (hall withitand any perton or 
perſons, of what condition, eſtate, or degr ee they be of, that would by way of te at, attempt or intend 
7. And gene ly, that he ſhall oblerye, keep, and do all that a good and true counſclto: 

By the torce of this oath, and the cul dom ot the realm, he is a 


* 


the contrary 5 


ought to do unto his ſovereign lord. 
privy countelior, without any patent or grant, during the lite of che | Kg that maketh choice ot him, 


4 Init. 54. Cap. 2. 

9203 ] . 

Prynne s , Rot. Parl. 21 E. 3 · N. 28. The commons Pray, that no 

Cott. Re- 8 * henceforth b ſuggeſti e 

ds Abe. people from henceforth by ſuggeſtion, or conſideration of any ac- 

$6.21E.3., cuſers voluntary, be commanded by brit to come to the council of the 

Ne 22, Lins, arid ther be con trained and compelled te make fine, or ay down 

2 „ P 

a great tum of money, or otherwiſe to travel over the ſea as be- 
fore this time has been in prejudice of all the people, pray that 
ſuch dureſſes and grievances from henceforth be not done. An- 
feer ; it pleaſes our lord the king, that henceforth ſuch things 


be not done againſt reaſon. ] > 


[3-. Rot. P arl. 22 E. J» N. 4 A Fifi tcenths granted upon div ers 
Cond! {1:15 to be.entered in ron: of parliament, ſcilicet, among others, 
ns impofitton, tallage, nor charge by way of lan, nor ether what- 


that 
frever manner he laid by the — ncil of the Ling, without their 
grant and afſerit in 3 1. | j 
lie. is. [4. Rot. Parl. art N. 16. Ihe commons pray, that the 
(appreits. loans which are granted to the king by divers perſons of the 
commons be reicaſed, and that none Rom hencetorth be com- 
N pelled to make ſuch loans or contributions againit their wills, for 


Did is contrary to reaſon and franchiſc of the land, and that re- 


ſtitution be made + to thoſe who have made ſuch loans or contri- 


— 


7 Or: Ls 75 0 22 13 be * 

6016). butions. Anſwer; it pleaſes the king tliat it be 3 ſo.)] 

Prynne's {5. Rot. Parl. 25 E. 3. 1. Part N. 65 ihe commons pray, 
Cott, Re- that no man be 5 ut % anjwer of Pts fra? E. enement, Nor of any thing 


Cera; \ br. 3 

55 E which touches life . 2 — 55 , fines, and redempbt: , by appofals be- 
* 2 5 * 3 

5 16. fore the council of the king, nor before his miniſters 9 of tſoever, 


| Orig. is unleſs by proceſs of law thereot || heretofore uſed, Amnfeoer ; it 
(en ere) pleaſct! "the king, that the laws be kept, and that none be 


bound to anſwer of his franktenement, unleſs by proceſs of lau; 


—— 


but of things which touch life or member, contempts or exccis, 


be it done as has been uſed heretofore.) 
Prynne's 6. Whercas divers are accuſed, and are made to come before 


4 O cw] the council of the king by writ or other commandment of the 
7 0 ig . T 3 Fa LY p L : Y { h 5 ? : 5 ae 
106. 42K. 3. king, upon? gricvous pa in againſt the lau, the commons pray, 
N 2. that from henceforth if any accuſer propoies any matter for the 
& Or g. 12 F 1. . 1 EX bo 
* Et PIczt Ot tage hang, that Uns MAIICT be Icnht to LLC ju, cs of the 

5% j* — : - 
one 


the 
the 
me 
for 
_—_— 


Atth- 


Ways 

thing 

5 be- 
eycly 
2 1* 
e be 
lau; 
xcels, 


before 
of the 
q prays 
or the 
of tht 


one 
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done bench or the other, or of all. thereof to inquire and deter- 


mine according to the law; and if it touches the accuter or “ 
party, let him ſue at the common law; and that no man be put 75 
anſwer without pi ſentiment before jigſtices, or thing of record, or by 
due proceſs and writ eriginal, according te the ancient law of the 
land ; and if any thing from henceforth be done to the contrary, 
be it void in law, and held for error. Anſwer; becauſe this ar- 
ticle is an article of the great charter, the king willeth it. Rot. 
Parl. 42 E. 3. N. 12.1 


7. 1 H. 4. N. 160. The commons pray, that no action per- 


ſonal between party and party be held by privy ſeal before the council of 


the bins and they in the petition ſhew, that in the time of R. 2. 
it was ſo done ior brocage made to ſome of the council. Anſwer; 
be the ſtatute, thereof "made; held and kept there, where the 
one party is fo great and rich, and the other poor, that he can- 
not otherwiſe have to recover.) 

8. 231. 4. N. 69. The commons pray, that all writs or letters 
of privy ſcal of our lord the king directed to divers lieges of the 
king to appear before our lord the king in his council, or in his 
Cha :ncery, or Exchequer, upon certain pain comprized therein, 
e for cver hereatter ouſted, and that every liege of the king be 

reated according to the rightful laws of the land anciently uſed, 
Anſwer ; let not ſuch writ "be made unleſs in cate where it ſeems 
neceſſary, and this by diſcretion of the chancellor or council of the 
king for the time being. Vide Simile, + 4H. 4. N. 28.) 

9. Mr. Prynne, in is animadverſions, &c. on 4 Inſt. pag. 45. 
cap. 2. refers the reader for the ancient juriſdifizn and proceeding 
of the king's council to Mr, William Lambard's Archaion, 108 to 
116.3 Mr. Crompton's Juriſdiction of Courts, fol. 29, &c.; the 
ſeveral bundles of petitions to the king and his council in the 
Tower of London, and the anſwers to them; placita parliamen— 

taria coram rege & concilio in the tally-office in the Exchequer, 
ed in the parchment-book of them in the Tower under king Ed- 
ward I.; the ürſt part of my Prief Regiſter and Survey of Par- 
hiamentary Writs, p. 365 to 394. In what cafes and things their 
Jut ildist'on: ind proceedings have been reſtrained and taken awa 


ince theſe inſt itutes were compiled, & a ipecial act made in the 


parliament of 17 Car. I. cap. 10. int! ituled, An act for reguiating 
the privy-coum il, and taking away the Nane court, the 
act itielf will beit 3 vou.“ 

10. 6 Ann. cab. G. f. 1. enacts, that he queen fhall hare but one 
Frivy=corunc for the kingdom of FOE” Britain, and fu. + privy-council 
all have 4 fame panne as the privy-cauncil of Lingland had at the 
tine of the Nuion, ad none other. 

11. G Ann. caſe 7. /< 8. enacts, that e privy-connct! for the 
tingdom A Great B, Stain Hall nt be diffelved by the denth of her na- 
ev, her heirs or ſucceſſor s, but frail continue fix months, unleſs ſeaner 
1 oy the ſlucceſſur e 


203 


* Orig. is 
(pau cite fa 
uit). 


Prynne's 
Cott. Re- 
cords Abr. 
358. 1H. 4. 
No 161. is 
S. P. But 
No 160. is 
about priſage 
of wines. 
204 ] 
Prynne's 
Cott. Re- 
cords Abr, 
410. 2 Hf. 
No 69. 
+ This in 
Prynne's 
Cott. Rees 
Abr. 418. 
is a diſterent 
point. 
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—_— Prerogative of the King. 


Fol. 213. (B. e) Queen | Conſort of the Ring ), 


4 
. THE queen, 5 N 
general in the Chancery by Eng {1jþ bil 


in the ciurt of the queen confirined, For thouyh ſhe be a ſubject, 
yet the hath ſuch prerogative of the king as that ſhe is his feme. 
M. 16 Ja. in Chancery. Sir Nsbert Lieyd's cate, ruled upon a 
demurrer. | | 

[2. 2 E. 1. Rot. Clauſo Memb. 13. Cantuntis inter reginam, 
feme C - the king, and a fe per/on for the enjoying of certain 
land for years, and the gr n fecit attarnatum, and the other ap- 
pointed to be in proper perion.] 


175 3 
feme of the king, mar inhhriu by ber atltornevs 


7 2 4 * , 4 * N 
ts %% PAVe decree Mu 


[3- 11 E. 1. Rot. Walli, Memb. 1. The Line gave a manor 19 


the queen his feme, and her heirs for ever, ads integre & plene, as 
J. S. held it. Other fuch grant. Memb. 3.] 
King E. 4. [4. 2 E. 1. Rot. Walli, Memb. 2. The king granted to the 
Ae Crain * : SM . « : I , 
; a een his feme ſuch land ad gutem ſuam, ita tamen qua maneria, 
queen bis Sc. a corona Angliæ non ſeparentur. | 
eme f.r i/r m Y ; 
of ber life, and ſhe leaſed it fer year:; and ſo it ſeems that ſhe has a capac'ty to take of the grant of 
the king, and ſhe may leaſe alone without the King; and ſo lee the is a perton exempt. Br. Non- 
abilicie, pl. 61. cites 7 H. 7. 7. It was adjudged, that where H. S. gran ei a manor to the queen 
bis feme for life; there the queen was a ſole perſon exempt by the common law, and may make lese er 
grant without the Arg, and ſo may p.ead ard be impicaced alone. 4 Rep. 23. b. Irin. 26 Elize in the 
caſe of Clark v. Penniiather. 


[ 205 [5. 11 E. 1. Rot. Chart. Memb. 5. The king granted to tlic 
queen a man- habendum ſibi & heredivus.} 

[6. 3 E. 1. Rot. Chart. Memb. 4. In ſchedula annexa. The 

eme of E. 1. was obliged to Robert de Bohun in mille libris ex afſenſi 

& v2luntate damini regis domini noſtri, and after inſpeximus, and 


the king confirmed, &c.] | 
® Oriz. is [7. 9 E. 1. Rot. Chart. Memb. 4. Pro Johanne Ferrer, he 


(graatera). queen, conſors regis, * granted manerium dile& militi mftro doming - 


2hanni Ferrer.) | 

[8. 8 E. 1. Memb. 4. The queen by aſſent and conſent of the king 
granted a manor, Ec.) 

[o. 10 E. 1. Rot. Chart. Memb. 3. Part 16. Inſpeximus the 


grant of the queen of the manor in fee familiari militi noſtro Gal- 


Frido de Pickford, which had been granted to the queen and her heirs 


* 


by another, Sc. The king confirmed, Oc.) | 
ro. 11 E. 1. Rot. Chart. Memb. 4. The Ving confirmed a grant 
which the queen had made, c. 18 E. 1. Memb. 11. 28. accord- 
ingly of a grant in fee by the queen.) 

+ Orig. is C11. 3 E. 1. Rot. Pat. Memb. 14. In ſchedula annexa. The 


= arg king granted all debts + whatſcever ts his wife.) 


it ſeems (la) ſhould be (al). 


[12. The king cannet grant to another for life the rffice of making 


ſaddles for the queen ; becauſe ſhe is as a feme ſole, and ſo may 
elect 


x. > HS 
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ele her own efficers, Dub. P. 6 Ja. B. between AUBURCURMILL 
AND CuRx.) | | 

12. In quare impedit by the queen, the writ wanted theſe words, Co. Litt. 
et niſi fecerit. Thorp ſaid the queen is a perſon exempt, and ſhall 35; © 
nt be amerced for her nonſuit ; and therefore the ſhall nat find pledges S. C. Co. 
de proſuguends, and ſhe fhall have writ of ferm in all points as the Lit, 127. 
ting ſhall have ; and therefore the writ was awarded good. Br. 
Nonability, pl. 59. cites 18 E. 3. 12. & Fitzh. Brief, 355. 

14. In ſeire facias it was admitted, that the kzng may give to Br.Preſcrip- 
the queen certain portion by his letters patents, by diviſion certain. prone: » 8 
And ſo ſee, that the queen has a capacity, though ſhe be feme WM 
covert, and may take of her baron; and this ſeems to be for term 
of life. Br. Nonability, pl. 58. cites 49 E. 3. 4. 

I Fo In formedsn the tenant wuched the queen and two others, as * In caſe of 
heirs of the duke of York, and fhezved cauſe by the duke. Brian ſaid _— * " 
the queen is not a perſon able to be vouched as here; for es zs i, = 
real motter ; but in perſonal cauſes fhe is exempt, and has ability as regina n= 


a private perſon, and may make gift or leaſe for term of her life, conſalta 3 


and therefore by him the tenant bull have first“ aid of the ting, 


and the cauſe 


or Lhe aid 
and after of the queen, but nit of b5th tagether. And it was doubt- prayer foalt 
ed if the queen be a private perſon + exempted by the common lau, % uns 
0 | C S 0 P T js Pp , 9 e a: ? I ber- add 


er by ſiatute ; for if it be by ſtatute, it ought to be pleaded; per no more 

Brian; for it is a private ſtatute, But per Townſend, if ſhe be _ 7 
. Cale ot the 

exempt by the common law, the tenant nced not have aid of the king, 

king. Br. Nonability, pl. 56. cites 3 H. 7. 14. Litt. 133. 

5 : ; | b. 

+ The queen conſort of the king of England, is an except pœrſin from the king by the common law, 

end is of ability and cafa ity 1 pry boſe and grant without the king. Co. Litt. 3. a. — Per Brian, 

the queen is a ſole pet en by the common law, but net to all intents. Br. Aid del Roy, pl. 96. cites 

3 H. 7. 14 

3 * 1 * * 


16. Suit by petition does not lie to the queen; for afſi/e, precipe Co. Litts 
qued reddut, and the like lies againſt her. Br. Nonability, pl. 60. 35. ws 
cites 11 14. 4. 67. per Cur. | 

17. In quare impedit brought by the queen, ſome ſay that ple- 
narty is no plea, no more than in caſe of the king. Co. Litt. 

133. a. | : 

18. If any bailiff of the queen's bring an am concerning the 
hundred, he fhall ſay in contemptum domini regis & reginæ. Co. 
Litt. 133. a. 

19. The queen ſhall pay 1s tell. Co. Litt. 133. b. 2060 

20. If the tenant of the queer: aliens a certain part of his tenancy tThisſeems 
to one, and another part to another, the queen 4 may diſirain in any oe a 
ene part for the whele, as the king may do; but other lords ſhall in 
diſtrain but for the rate; and therefore where the queen ſo diſ- be, may 
trains, there lies a writ de de-onerands pro rata portione. Co. Litt. _ 2 
133. b. orotherwiſe 

here ſeems 
an inconſiſſeney; and F. N. B. 225. (A) is, that the writ de de-onerando pro rata portione is awarded 


to the queen's officers where they diſtiain one tenant for the whole rent, where he holds but part of the 
land:, and ſeveral other tenants hold the reſidue thereof. 


21. The 
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21. The writ of richt ſhall not be directed :o the queen NO 


1 * 1 . . - . . * * . * * * 1 
4. 2 * 1 » > s v4 ww | A * +4 — % 11 . % "TSEEL LD # 42 = p 
1 OTC tau tO LilC \ TE 9 90 1 Hel Dai 111 5 QOMICL WIC 11 18 V nen any 


8 T 
Oel 15 lord. Co. It. 1 2 2 Ds 


4 4 * „ „ . TY 5 ; 7 , _— * Eo I * % "> 
# & FRE + * PYolec ion 11411 be 44 101, G 807 the QUE, but not 
g 1 ? 33 1 N 8 i 
1 waiſt the king. Co. Litt. 1 33. b. 
* * * « 
8 J. . 1 * 8 P . * ö A J. . ? $ » Fe 7 „ 4 be 4 3 . 3 

Litt. 131. a. 23 [ ne dus IS 7. 41 1 If fit &) e fertile d | Marlc:r:dee 101 G11 

e - * 33 » 0 5 + 1 . ! .. * ELSE SE. - 160 7. — 

Ing 44 Gelees 1110 Airtec Cult. Co. Lite. 4 4 \* b. 
* - . 
* * 1 j 


24. If any do c:1mpo/s the death of the queen, and declare it by 
any overt act, che very intent is Zreaſon as in the caſe of the king. 
Co. Litt. 133. b. | 
2 Hawk. Pl. 25. Queen conſort, in caſe of treaſon by her, all be Tie per 
C. 423-cap. fares, as Queen Anne, the wife of H. 8. was: Paſch. 28 II. 8. 
4+ 1.11. inthe Tower of London before the D. of Norfolk then high ileward, 
2 Init. 50. | | 
26. It was adjudged, that where the queen was tenant for liſe, 
and a copybold of inheritance e/cheats 10 her ; there the QUEEN may 
graut it to whom ſhe pleaſes, and this ſhall bind the king, his heirs 
and ſucceſſors for ever; for the was domina pro tempore, and the 
cuſtom of the manor ſhall bind the king. 4 Rep. 23. b. Trin. 
26 Eliz. in caſe of Clark v. Pennifather. 


1 
i 


* It was e- | (C. e) * Aurum Reginæ. 


ſoived, 1. 
That this h | : 
ought to be [1.15 E. 3. 7T EAI, that the queen's gold fhall not run in demand 
| +95y/ouy cap. 6. by reaſon of this grant. This was upon the grant 
c:aBiere, fo Of the gth lamb, fleece, and ſheaf, by way of ſubſidy. Rot. Parl. 
that this 15 E. 3. Dorſo, N. 60. for a fifteenth.) | 
ought to be 
at the pleaſure of the ſub ect, whether he will offer, or give, or no. And for this all fes 1. per ji dę- 
ment, or by offer or fine for ali-nhatian, or in ny other caie where the ſubreA does not do it Ponte, fine 
aligua coafiore, vize that the king of right ought to have it, there the queen ſhail have nothing. 

2. It ought to be unte fine corfideratione ali u iu, Yewventioni: jeu intertjje, that the king hath in «fc in 


* c 8 - . 5 * 2 0 * * 19 — 0 
Jure corenæ, and for this upon ſale er demiſe of bis lands, or wares, cr gt of felon, autla su, © Hm 


caſu, for theſe are contracts and bargains concerning the revenues and interetts of the king; and it can- 
not be ſaid in ſuch cafe, chat the uh] Hpente ſe cuigant, as to purciiaie or buying any the rei enues or 
intereſts which the king bas. 

3- It ought to be ente fine cenſideratſene, & mon ex mera gratia & SHenewelentia ſubditi; for that 
which is of mere grace is not properly 1aid of obligation or duty, and the words of the records are to 
have de {ir gui ſponte fe all gart, ond fo it was ordained by the king and his counſel, as appears by the 
record of Hill. 4 E. . in Scaccario, &c- 

4. It ought to be ſprnts ſuf er enſideratiommm, que nen attingat reventionem ſea intereſſe crrenæ in any 
thing which the king has. As if the ſub'-Ct g ve to the king pte a ſum of money fa; licence in mort- 
main, or for ts create a terure of bine 10 have a far, market, fark, chaſje, er Warreny Twithin bis 
marr, there the queen ſhall have it; for the ſubject did this /pente, and was not conſtrained to It. 
And this does not concern any revenue or intereſt of the king. But if rbe king has a fair or market, 
or park, or warren, ard prants it for a ſum of meney, there the queen ſhall have nothing; tor this was 4 
thing in ef, and parcel of the revenue of the crown, and by that it appears, that fcraſmuch as little 
or nothing is given in ſuch cafe where this of right is due, this is not now of any ſuch value as was 
pretended. And this reſolution was reported to our ſovereign lord the king by Popham, in the gallery 
at V hiteball. 12 Rep. 21. Paſch. 4 Jac. 


12071 

—— [2. 31 E. 3. cap. 13. The commons grant a fifteenth to the 

Fol. 214. king, and our ſovereign lord the king hath granted to the ſaid com- 
mens, that the ſaid quinzim [being] /o gramed, no geld Fall be den 


manded 


as A 
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llery 
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manded nor levied ti the uſe of the queen, but that the ſaid commons 
ſhall be theresf whelly diſcharged. } 


(1). c) A mono- 
| poly is an 
in{ti ucion, 
HE commons pray, that ai! merchants may ex or allowance 
1 H. 5. N. 41. * port to any place abroad, or import from any place by the King 
* 3 Sg ; by his grant, 
any goods, ( except thoſe of the ffaple, } at their pleaſure, paying the commiſſion, 
cuſtoms and other duties due to you, any proclamation to the con- orotherwiſe, 
rary notwithſtanding, &c. Anſwer ;z the king will be adviſed by 2 * 


b : or perſons, 
his council. ] 


* Monopolice. 


LI. Rot. Parl. 


brdics gol i- 
tic or cor- 
;:rate, of or for the ſole buying, felling, making, working, or uſing of any thing, whereby any perſon 
perſons, bodies politic vr corporate are ſought to be reſtrained of any ficedom or liberty that they 
had before, or hindered in their lawful trade. 3 Inft. 181. cp. 55, Hawk. El. C. 231. Cap. 79. 
1. 1. — The diff: rence 6ttven monops'y ard eno irg is, the one is by patent from the king, the 
other is by act of the futyect between party and party. Arg. Skin. 165. Patch. 36 Car. 2. B. R. in 
eaſe of the Eaſt-India Company v. SanCyss 


Cv! 


2. Monopolics are agar? the ancient and fundamental daaus of 
{he realm. 3 Inſt. 181. cap. 85. Generally all monopolies are 
againlt magna charta, becauſe they are againſt the liberty and free- 
dim of the ſubje and the law of the land. 2 Inſt. 47. 


Monopolies as to Printing, and of Sutts 
relating thereunto. 


(D. e. 2 
I, THE patent for printing /a7v l, derived down to Col. At- 
kins, was to print % /awr 99%s that concern the common law, 
wherein nobody elſe has an cfpectal privilege granted under the 
great ſeal of England. Afterwards an agreement was made, in 
purſuance of this patent, with the ſtationers, which was, that 
the ſtationers ſhould no longer print law books, without the aſſent 
of Col. Atkins. In arguing the caſe of printing Roll's Abridg- 
ment, being licenced by the judges, it was inſiſted and admitted 
by the counſel of the patentee in parliament, 1. That this grant 
is no public grievancez 2. That the ſtopping the impreſſion, 
though licenſed by the judges, 1s juſtifiable; 3. That the /awv pa- 
tentees may not print law bsoks without the pudges licence; 4. That 
an injunction out of Chancery againſt printing ſuch book is juſt 
and right. The words of the act of 14 Car. 2. 33. whereby the 
licenſing of books is enacted, ſay, that no man ſhall print a book 
till it be licenſed. Therefore there are two things in this clauſe 
I. That no man can print a book till it be licenſed; 2. The licence 
muſt purſue this aft of parliament. If ] bring a book to the /icencer, 
and he ill not [licenſe it], I have us remedy, not fo much as an 
action upon the caſe, only a recourſe te the king to make complaint, 
So that although this Abridgment be /cen/ed by the judges, yet if 
in truth it be nt licenſed by the king to print it, though the book 
may well be printed by him that has authority, yet he that has no 
authority 
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authority cannot. It is one thing to licence a book, by ſaying, 
this book is fit for publick wierv ; and another thing to Cay, this bock 
J 208 } thus licenced /ball be fronted by any that can net it into his hands, 
Licence to print, gocs to the be okſeller or printer; licence t9 be 
printed, gocs to the king. Cart. 89. Mich. 18 Car. 2. in parlia- 
ment. The Stationers v. the Patentces 3 printing Roll's 
Abridgment. 
S. C. cited 2. The company of ſtationers brought an action againſt S. for 
2 printing Gadbury's Almanack without their leave. Upon a ſpe- 
2. B. R. in Cial verdict found, the queſtion was, whether the letter patents 
eaſe of the granted to the company for the ſole pri: ning of almanacks were 
2 = good or not? The Court ſaid, that a/manacks might be accounted 
Parker. fprer:gative captes, and without doubt, this might og granted by the 
But ibid. King, and accordingly gave judgment {or the plaintitts, niſi cauſa, 
_ me &c. 3 Mod. 256. Trin. 29 Car. 2. C. 3B. The Company of 
ourt laid, 
they thouzht Stationers v. Seymore. | 


it a hard 

case. A queſtion was, whether the grant of the crown to the Comag of Stationers to have the 
Hie printing of aimanacks, pr vided they were hicented =O the mpg, ot Canterbury, and bithop of 
London, were a good grant, or void, decauſe aga'init the liberty of the f. bjects? It was argued in fa. 


4 


vour of the patent, that fince the art of friating was f . it has Leen mote under the care of the 
crown than any other art wha'"tloever 3 it, Becauſe it was an art introduced by the care of the crown ; 
fo ſaid in CaxTEx»'s caſe, mch gave the crown a £9 in the trade; ach, Becaute of the great- 
weſs of tbe moonwenience, t a: may redound to the public, trom the miſ anagement of the preſs. In 
Cart. Rep 3G. the controveiiy was about the pri: Fe R Augen, and was decreed in Chancery 
in favour of the patentres, and cecree confirmed in the Flouſe of Lords. Mich. 24 Car. 2. the queſtion 
was about the patent for ſole printing of ail (n Colts; judgment againſt the patentee in B. R. for 
the uncertainty of what ſba.I le emed a law be; but this judgment was reveried in the Houle of 
Lords. 1 Mod. 256. Ss yMovr's cafe full in point, the ſame objections made as here, In 34 Car. 2. 


Comrany of STATION EO v. SKINNER, pa ent allowed for primmers, fre, ffalms, and alma- 
nact:. 34 Car. 2. in Chancery, ComPANY OF STATION ERS V. Jorxn Galt; no decree, indeed, 
for printing pſalms, plalters, and almanacks; but the realun was, beck ile the perſon conttoverting the 


patent, ſubmitted without. 25 Jan. 34 Car. 2. STATION ERS CoMPANY V. WRIGHT; patent for 
printing ent al.9vcd. Mich. 33 Care 2. STA? tonnz“s Comyany v. LIZE; another patent for 
plalms. Trin. 12 W. 3. STATI SRS COMPANY V.. + + patent for almanacks. In flat. 
9 Anne, this very patent now in queition Was pen notice of. And per Cur. the patent for ſole print- 
ing of law books is not now to! be ſhaken, having had he e farCtion of the Houte of Lords. Monopolies 
are odious ; this Cale | 10 theretore to be Ciltinguithed, by deriving to the crown ſome ſpecial intereſt in 
almanacks. No opinion was given ; but to be ſpoken to again. 10 Mud. 106, 107» Mich. 11 Ann. 
B. R. in caſe of Company of Stationers v. 


S. P. z chan. 3. An infunctian was granted 7o an the /elling of ſome books im- 
- = 8 ported from Holland, &c. the. ſole printing whereof belonged to che 
Car. 2. the company of ſtationers. 2 Show. 258 to 261. Hill. 34 & 3 
Company of Car, 2. the Company of Stationers v. Lee. 

Stationer's | 


cale, 


2 Chan. Caſes, 93. Paſch. 34 Car. 2. S. C. 


4. King Charles 2. granted to the plaintiff the /ole printing of 
blank writs, bands, and indentures, for the ſpace of 30 years. The 
defendant was a ſtationer, and the company of flationers had con- 
ſtantly for the ſpace of 40 years laſt paſt, before this grant, printed 
blank bonds ; the queſtion was, whether this grant was good, ex- 
cluſive of all others? The Court faid, that the king had a pre- 
rogative to grant the ſole printing to a particular perſon ; but in- 
clined, that the patent was not good. 3 Mod. 75. Paſch. 1 Jac. 2. 
B. R. Earl of Yarmouth v. Darrel, 


5, King 
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5. King Charles 1. grants to the univerſity of Oxon, power to 
trint tam libros content. in the charter granted by king Fames to the 
fationers of London, quam alias non prohibitos, In an action brought 

againſt P. by the ſtationers of London, he pleads theſe letters 
patents of Car. 1. The Court inclined for the defendant, for this 
is a prerogative of power annexed ts the perſon of the king, which 
he could not grant ſo, but that he may reſume ; otherwiſe it is of the 
grants of an intereſt ; but adviſare vult. Skin. 233 to 236. Paſch. 
1 Jac. 2. B. R. Company of Stationers v. Parker. 

6. In 8 Ch. 1. there was a patent granted to the univerſity of Ox- 
Herd to print bibles and other books not prohibited. 30 May, 8 Car. 
the patent is confirmed, and limits that there ſhall be but two 


| preſſes and three printers. The plaintifls claim as the king's | 209 J 
s printers under ſeveral patents continued down by meſne aſſign- 
f ments, and bring their bill to reſtrain the defendants from print- 
ing bibles, &c. The Lord Keeper was of opinion, that it vas 
never meant by the patent to the univerſity, that they ſhould print 
* more then for their own uſe, or at leaſt but ſome ſmall number more 
tf to compenſate their charge; but as they now manage it, they 
- would ingroſs the whole profit of printing to themſclves, and pre- 
| ke king's f. f the benefit. However, he aid, tl 
x vent the king's farmers of the bengſit. owever, he ſaid, that 
4 the validity of their patents was a matter proper to be determined at 
In V _— " 
s lato, and the plaintiffs were now proper only for a diſcovery, and 
n therefore ordered, that the plaintitis thould bring an action at 
A 15 = gh \ hs 
on law in B. R. againſt the univerſity, or thoſe who claimed under 
4: the univerſity, and that it ſhould be tried at the bar, and the de- 
ra- fendants were to admit that they had printed a competent number 
. of bibles at the trial. And though the plaintiffs preſſed much for 
- 3 : ſe * 8 
for an injunction to ſtay the univerſity printers, yet the Lord Keeper 
for refuſed to grant it; becauſe, if it ſhould be found for them, they 
a would receive a prejudice which he could not compenſate, nor 
| - . . 
lies make good to them. 2 Vern. 275. Mich. 1684. Hills & al. v. the 
Win Univerſity of Oxford & al. 
* 7. Serjeant Hawkins ſays, it ſeems to be the better opinion, 2 — 4 
that the king may grant to particular perſons the ſole uſe of ſome that neither 
; particular employment, as of printing the holy ſcriptures, and law the ſe jeant's 
* books, &c. whereof an unreſtrained liberty would be of dangerous — 1 
W conſequence. Hawk. Pl. C. 231. ſ. 6. Mod. 2 56. 1 
29 . . 3 Keh. 792. i | 
[Trin. 29 Car. 2. B. R The Stationer's Company v. Seymour,] & 3 Mod. 75, [Paſch. 1 Jac. 2. bl: 
Earl of Yarmouth v. Lartel,] nor his reaſons ſcem to carry any gicat weight with them; that as to * 
the caſe of the CYAN Y of STATION EES v. SEYMOUR, Which is moſt to his purpoſe, the action aY 
was brought againſt Seymour, for printing an almanack, which was there held to be the proper copy of = 
the Company of Stationers, only with ſome trifling additions concerning the weather, &c. Beſides, 1 
· of the act of 13 & 14 Car. 2, againſt printing without licence was then in force, as it was alſo, when that 1 
The judgment in the Houle of Lords, cited in that caſe, was given againſt one who printed a law book, frcm i 
n U S 8 t f vt 
* the patentee. ¶ And after other things, he ſays, ] but further, the parent for printing law books as it 1 
CO flandi at this day, docs not at all prevent the incorveniencies Mr. Hawkins would redreſs; for theſe ti. 
inted books are never peruſed by any of the learned before they are put to the preſs; and if the maxim: F . 
ex- Tom Tl um, er Docter Diclittle, came to their preis under the title of law, I date undertzke, the pa- 
g 2 tentees would make no {cruple of printing them as ſuch ; therefore if it ſhould be admitted to be reaſons 
pre able that ſome learned man of the reſpective profeſſions of law, divinity, and phyſick, &c. ought to 
t in- peruſe every book before it goes to the preſs, this is far from being a reaſon for eitablithing ſuch a 
ac. 2. nent as is contended for; if there be any dangerous conſequences to be apprehended, they muſt ariſe 
trom the books not being peruſed by a man of judgment, appointed by authority, and not from the 
þ11nting them by this or that man; ſor let the book be firſt peruſed, and have the ſanction of an im- 
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primatur, the printing will be probably better performed, and the publick better uſed, where there ar: 
leveral thops to go to, than wheie we are tied up to one; tur in tis laſt cale, whatever hardthips or 
unfair dealing we meet with, it may be difficult to find teresse. 

[ As to the law patent, | believe I may conficently affirm, that there is nnt one individual gentle. 
man o learning in the profeſſion, but thinks the patentees have matt grol>ly «buled it, to the great diſ- 


honour and dihteputation of the law, and the great injury of the bouy of its proteilors, 
the great d ſeteem ente: tained by foreigners of our laws, bur f 


W hence arites 


as vel as wait of modeſty, and decent regard to their lapes.0:s, and in dellance and contempt of the 
proteiuon, have from time to time uthered into the world ? Ard nothing probably can ſecure the ho- 


nour and d:gnic: 


of our laws, but putting a flop to theſe licentious practices, by retraining the pa. 


ten tees from publiſhing any bock, within the compats of their patent, withont the ſanction of an im- 
peimatut; and uncer juch reftricuon, I am inclined to think, the patent may prove not prejudicial to 


che publick.] 


S. C. argued 


(E. e) In what Cafes it may be granted. And what 


z 7 A 
is a A onopcly. 


Noy, 17559 P. \ Monopoly granted to a man of the e making of cards 


185. —— 
S. C argued 


within the realm is void, and againſt the common law 


and adhudg- and divers ſtatutes, becauſe it is an hindrance of trade. Co. 11. 
d 1 RED. * 7 F 
. o. » Moxop. 86. Sce the ſame caſe argued, Tr. 44. between Darcy 


OS» b. do 88. 
b. I tin. 44. 
Elize —— 
Havk. Il. C 
1110 
A grant to 
any particu- 
lar corpora- 
tion of ihe 
fois impor- 
e2:ion of any 
merci an- 
dize is void, 
whether 
ſuch mer- 
chandize be 
prehibited cr 
ot, as being 
againft the 


AND ALLEN.) 


231. cap. 79. f. 5.— fo. 671. S. C. —8 Rep. 125. S. C. cited —: Inft, 37. 


1 


2. If a ſatute pro bons publics reftrains the importation of divers 
manufaftures, becaute the ſubjects ought to apply themſelves to the 
making of them, now it the king grants the [cle importation of them 
to one or divers ( without any limitation notw itlittanding the act; 
this is a monopoly againſt the common law, and the intent of the 
ſtatute. Co. 11. MoxoeoLttes, 88.7 | 7:0 

[3- As where the ſtatute of 3 E. 4. enacte, that none ſhall import 
any cards, &c. if the king grants to a man, that he ſhall import, 
notwithſtanding the act, this is a monopoly, and void by the ſaid 
act. Co. . 68] 


freedom of trade, and diſcouraging labour and induſtry, and reftraining perſons from getting an honeſt 
livelihood by a lawful employment, and putting it in the power of particular perſons, to ſet what prices 
they pleaſe, all which arc manifeſt inconveniencies. Hawk, Pl, C. 231. cap. 79. f. 2, 3. 


Hauk. P. C. 
25 6 p. 79. 
ſ. 4. ſays, it 
ha been te- 
ſolved for 
the like 
reaſons 25 in 
the note on 
pi. 2 and 3 
above. 


Jo. 231. 

1 6 Car, 
B. R. the 
S. P. was 
adj ud ed. 
Mounſon v. 
Lyſter. 
Hauk. P. C. 
311. cap. 79. 
Eo p77 


[4. If the king grants by patent he /ole ingriſing of wills and 
inventories in the prerogative caurt J. S.; this is a monopoly, and 
ſo void; for it takes away the liberty of the ſubject, who may in- 
groſs it himſelf, or any other whom he pleaſes. At the parlia- 
meat of 18 and 19 Jac, reſolved in Sir RopexT FLupp's cafe, 
And the patent, adjudged by the. parliament to be a grievance, 
and Sir Robert Fludd put out of the houſe for a prefector.] 

(5. If the king grants by patent e /ole making of bills, pleas, and 
briefs in the council of York to J. S. for a certain fee, where before 
the attornies uſed to make them, and to have the fees, by which 
new fees are allowed to the attornies; this is a void patent, and 
a grievance, for this is a monopaly ; for by the ſame reaſon, by 
ſcveral patents, the ſole making of bills and declarations may 


limited to certain perſons in every court of Weſtminſter, and fo 
| lawyers 


— =4 8 


one ſt 
prices 


and 

and 
y in- 
zrlia- 
caſe. 
ances 


| Szuthampton, with a prohibition, that no perſon or perſons ſhall 
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lawyers utterly excluded to make any of them. At the parlia- 
ment 18 and 19 Jac. reſolved in Lt1eToN's cafe, and his patent 
adjudged a grievance; for it is againſt reaſon that every one ſhall 
be compelled to ſhew his evidence to one man, and upon croſs 
bills he ſhall have the view of the evidences of both ſides, which 
is not reaſon.] 

6. In 50 E. 3. John Peachie of London was ſeverely puniſhed 
for procuring a licence under the great ſcal, that he only might fell 
weet wines in London. 3 Init. 181. cap. 85. 

7. King Philip and Queen Mary, by their letters patents, grant- 
ed to the mayor, bailiffs, and burgeſſes of Southampton and their 
ſucceflors, (for that king Philip firit landed there,) at no wines 
called mulmfies, brought into this realm from the parts beyond the 
ſeas by any liege man or alien, /-culd be diſcharged or landed in 
any other part of the realm, but only at the ſaid town and port of 


do otherwiſe, upon pain to pay treble cuſiom ; and it was reſolved 
by all the judges of England, that this grant made in reſtraint of 
the landing of the ſame wines was againſt the laws and ſtatutes 
of this realm, viz. magna charta, 29, 30. 9 E. 3. cap. 1. 14 E. 3. 
25 E. 3. cap. 2. 27 & 28 E. 3. ſtatute of the ſtaple, 2 R. 2. 
cap. I. and others; and alſo that the aſſeſſment of treble cuſtom 
was againſt law, and merely void; and after at the parliament 
holden in anno 5 Eiiz. the patent, as to aliens, was by a private 
act confirmed by parliament, and not for Engliſh. 3 Init. 182. 
cap. 85. | 

8. The judges have hitherto allowed of monopoly patents, where Salk. 446. 
any man by his c charge and induſtry, or by his own wit, or in- Susan. 
vention, doth bring any new trade into the realm, or any engine P. 
tending to the furtherance of a trade, that never was uſed before ; ſuch calesit 
and that for the gord * of the realm, that in ſuch caſcs the king * 
may grant him a monopoly patent for ſome reaſanable time, until dulged for 
the ſubjects may learn the ſame, in conſideration of the good that incourage- 


he doth bring by his invention to the commonwealth ; otherwiſe — or 
, N . . 7 
not. Noy, 182. Arg. cites 9 El. Haſtings's caſe. but the ſta- 


tute z Jae. 
I. cap. 3. J. 6. reſtrained it to the term f feurteen years, it being preſumed, that after that time, it 
vibe a known trade. Per Parker Ch. J. Wms. 's Rep. 183. Hill. 1711. B. K. in the caſe of 
Mitchel v. Reynolds. | 

®[ 2185 


9. A patent was granted for ſele making friſadoes, upon ſuggeſ- S where 
tion of bringing the {kill of making them into England, and a for- . 4 


feiture was given of the goods and of 100l. one moiety to the 


king, the other to the patentee, upon any offender; thereupen an ſoe making 
8 3 ot ni ves 


information was exhibited in the Exchequer againſt ſeveral, who t ;.,, 


demurred; for that it was againſt law to have {ſuch penalties of the tafts, ard 
good and 100 J. to be forfeited by force of letters patents. And e 9 

. 3 . * . ſattin; be- 
the Court being of opinion againſt the patentee, he exhibited his cauſe, a: the 
Engliſh bill, in the Exchequer-chamber againſt them, whereupon patents fug- 
the examination of the cauſe, it appeared, that ſome clothiers did — 
make baies very like to the patentee's triſadoes; and that they w/ed to firſt wie 


make them before the patentee's patent, for which cauſe they were t enn, from 
| 2 neither 51929 kay 
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yet never- neither puniſhed nor reſtrained from making their baies like to 
1 . ' — . 8 ar * 25 a * 5 

; tels hen his fritadoes. Noy, 182, 183. Haſtings's cafc. 

the wardens | - Wy 

of the company of cutlers ſhewed before ſome of the council, and ſome learned in the law, that they 


5 whid to male iet Sie, thiugh get wwith ſuch Fats; and that iuch a (ict difereres or invention ſhould 
i / 6 S * i 5 
bi be no cauſe to teftrain them; thereupon he could never have benefit of this patent, aitiough he laboured 
8 ery great y che. ein. Nov, 113. Mathey's caſe. 
4 The 4 eren e is betwecn a grant to particular perſons for the ſole uſe „¶ a trade inrwuns, and a regte. 
4 prevented art, See Wms. s Rep. 183. by Lord Ch. I. Parker, Hill, 1711. in the calc of Mitccl v. 
. Reynolds. Where the veto invention, for which patent was granted, is oniv a var ing in the form 
2 of making it, and not in iabſtance, the patent was adjudged void. Arg. 2 Brownl. 114. Mich. 
* 9 Jac. in the caic oi Crois ve. Weitwood, cites the Cale of Haitings and Johnſon. 
* Roll. Rep. 10. If a man has brought in a new invention, or a new trade, 
. r within the kingdom, in peril of his life, and conſumption of his eftate 
* Iptwich ans Or ſtock, &c. cr if a man has made a new diſcovery of any thing, 
12 ; . . — - . — * - 1 . . 
3 Sherring. in ſuch caſes the king of his grace and favour, in recompence of his 
N coſts and travail, may grant by charter to him, that he only ſhall 
uſe ſuch a trade, or traiſic, for a certain time; becauſe at firſt the 
people of the kingdom are ignorant, or have not the knowledge or 
{kill to uſe it; but when that patent is expired, the king cannot 
make a new grant thereof; for when the trade is become com- 
mon, and. others have been bound apprentices in the ſame trade, 
there is no reaſon that ſuch ſhould be forbidden to uſe it.— | 
Godb. 254. pl. 351. Paſch. 12 Jac. B. R. in the caſe of Cloth- | 
workers of Ip{wich. 
11. A patent for Greenland is good, becauſe it was found at / 
great peril of the life of the firſt hinder. Arg. Roll. R. 5. in the N 
caſe of the Taylors of Ipſwich v. Sherring. | £ 
12. The patent to the Czllege Phyſiciant, that none practiſe : 
phyſic but ſuch as are allowed by them, had not been good, if not a 
confirmed by act of parliament. Per Croke J. and agreed to by : 
Coke Ch. J. Roll. R. 5. in the Taylors of Ipſwich cafe. f 
This aQ 3s 13. 21 Jvc. 1. cap. 3. ſ. 1. enacts, that all ;n::gpolies, commiſſions, fc 
corn bar grants, licence, charters, and letters patents, granted to any perſons, 0 
penned for bodies politic or corporate, for the * fole buying, filling, making, Works a; 
the ſuppreſ- ig, or feng of + any thing within this realn, an if any other monopolies, ct 
Bo. A „ 0 5 9 . . 1 
7 OS n er poster, or liberty, 19 diſpenſe with any «ther, or ta give licence ls a 
5 1 — — . 23 8 . 
| 101 monopo- do, uſe, C7 ENCTOI/E any thing againſt the r 70 any . TU or flatute, or 
f - . — 8 5 — . . . . 
. _ in times f5 grove arty warrant for ſuch diſpen/ation co licence ; or to agree er . 
: , > = - * * * . y N. 
; — 3 Compound 7 any there for any fenalty lisuit. 4 by any fratute, or of 42 Fs 
3 Law but ne- grant f tht benefit of any 2 37 ture, ar any ſum of money, that all be 2 0 
ver without dye by any flatute before judsnent thereupsn had and all proclama- | 
: friends. . 7 TER 7 / 6 15 5 . 1 for 
4 „Ing. 192. 712, inhibitions, reftraints, 7 warrants of afſiſlance, and all ether mat- 15 
4 J Int. . 6 ; . 1 x ; t 
3 cap. 85, ters and things whatſoever, tending to the inflituting, erefting, or fur- and 
p ® This thering the ame, fhall be wid. bao 


Y word | ſol} 1 : : _ 8 ; PE 

| is to be applied to five ſeveral things, Viz. buying, ſelling, mating, working, and uſing, four of wh ch 
7 are ſpecial, and the laſt, viz. (foie uting) i3 {> general, a no monupoly can be raited, but ſhall be within 
_ the reach of this ſtatute; and yet for more ſurety theſe words (or of any other monopolies) are added, 
1 and by reaſon of theſe words [ ſole uſing] divers proviſions are made by this act, as ticzeaiter ſhall appear. 


S. 3. All perſons ſhall be diſabled to have any monypal;, or any ſuch. to c 
grants as aforeſaid, 


4 3 Inſt. 132. cap. 85. : | : cir; 
. + As the words before are general, ſo theſe words (of any thing) are of a large extent, and this word 
Y couſeth ſome exceptions her-aiter t be made, whereof we ſhall ſpeak n their proper place. 3 Inſt. 282» t9 a 
A cad. 8 5. a city 
70 if * ] Whic 
5 
+ 


8. 5. 


wm 
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S. 5. Letters patents of new manufufures hereigfore granted for * Such a 


twenty-one years or under, to the inventors thereof, where they are 82 
nt * contrary to law, or any way + prejudicial to the commonwealth, to law muſt 


are ſaved; ſo alſi are ſuch as have been heret;f;re granted, for more than de ſubſtan- 


PTVent 010 gears, good for twenty-one years from the date of their paient, bor * 
nal withflanding this flet 1. | newly in- 
vented; but 
if the ſubſlance was in ſe before, and a new addition thereunto, thongh that addition make the former 
more profitable, yet it is not a new manufacture in law; and fo it was reſolved in the Exchequer cham- 
ber, Paſch. 15 Eliz. in R1ecoT3 's CASE for a privilege concerning preparing and melting of the lead ore; 
and there it was allo reſolved, chat if the new manufacture be ſubitantially invented according to law, 
yet no old manufacture in ute can be prohibited. 3 Init. 184. Hawk. Pl. C. 233. cap. 79. 
ſ. 15, 16, 17. . 
+ It may be miſchievous to the ſtate, by raiſing of prices of commodities at home. In every ſuch 
new manufacture that deſerves a privilege, there muſt be wurgers necrfſiras, & eu dens utilitas; neither 


muſt it be te the burt of trade, nos genorally incorverient 3 there was a new invention found out hereto- 


fore, that bonnets and caps might be thickened in a t Jing mil, by which means more might Je thicken= 
ed in one day, than by the labert of So mer, who got thai living by it; it was ordained, that bonnets 
and caps ſhould be thickened and fulled by the ſtrength of men, and not in a fulling mill; for it 
was held inconvenient to turn ſo many labouring men to idleneſs ; if any of theſe qualities fail, the pri- 
vilege is declared void by this act, and vet this act, though they have all theſe properties, ſets monopolies 
in no better caſe than they were before this act, 3 Inſt. 184. ————t [So a mill for ſawing of timber, 
&c, erected in or near Southwaik was ordered to be demoliſhed for the like reaton many years ſince; 
and for the like reaſon, printing is laid to have been prohibited in the Turkiſh empire. ] 


S. 6. Neither ſhall this act extend to grants of $ new manufattures & The cauſe 
hereafter to be made to the inventors thereof for I 4 Years , under, being _—_— 
nit contrary to law, or prejudicial to the commenavealt5, \| nar to leges of new 
grants heretofore ccni, by act of parliament, fo lang as ſuch actes con- manufac- 

; : | tures, either 
tinue in force, | before this 
act granted, or which after this act ſhould be granted, having theſe ſeven properties, were declared to be 
good, was, for that the reat en, wherzfore ſuch a privilege is good in law, is, becaule the inventor bringeth 
to and for the commonwealth a new manufacture of his invention, coſts and damages; and therefore it is 
reaſon, that he ould have a privilege for his reward (and for the encouragement of others in the like) 
for a convenient time; but it was thought that the time limited by this act were too long for the private, 
before the commonwealth mould be partaker thereof, and ſuch as ſerves ſuch privileged perſons by the 
ſpace of ſeven years in makin? ar working of the new manufacture (which is the time limited by law of 
apprenticehood) muſt be apprentices cr lervants fl, during the refidue of the priv lege, by means where- 
ct ſuch numbers of men would not apply themielves thereto, as ſhould be requiſite for the Communweaiths 
after the privilege ended; and this was the true caule, wherefore both for the time paſt, and for the time 
to come, they were left of ſuch force, as they were before the making of this act. 3 Init. 184, 

A grant of a monopoly may. be to the firſt inventor by 21 Jac. And if the invention be netu in 
Ergland, theugh the thing was prafilcd before beyond jra ;, (for the ſtatute ſpeaks of new manufactures 
w.:nin this realm ;) ſo tuat is it be new here, it is within this ſtatute; becauſe the act intended to en- 
courage new devices uſetul to the kingdom, and whether learned by travel or by ſtudy, it is the tame thing. 
2 Salk. 447, ſays it was agreed by Holt and Pollexfen, in the caſe of Edgebury v. Stephens. 

| This was added, for that the citv of London, and other cities and boroughs, &c. have ſome privileges 
for buying, ſelling, &c. by acts of pariiament ; ſor example, the ſtatute of 1 & 2 Ph. & Mar. giveth a 
piivilege to cities, borgugus, towns Corporate, and market towns, for the ſale by retail of certain wares 
and merchandizes, and ſome other acts of parliament in the like caſe ; all which do prove, that ſuch pri- 
vileges could not be granted by lecters patents. But ſpecially this clauſe was added in retpect of the ge- 
nerality of theſe words (ſole uling). 3 Int. 184, 185- | 

T2131] 


S. 9. This a ſhall mt be prejudicial is London, or any other cor- Ex (oo 
poration, for any grant made them concerning their cufloms ; nor any ly the grants, 
erporatich, © company, or felloauſbiß of any art , ir ade, or nigſlery, nor Charters, and 
to ally company or ſociety of merchants, for the ordering of any trade, letters pa- 


tents, to any 


city or town corporate, &c. but alſo the cuſtums uſed within the ſame, are excepted out of this act, 


which ſeemerh to be more than needed, becauſe the firit clauſe of the purvieu of the att doth extend but 
to conufhion!, grants, licences, cha: ters; and letters patents. 3 laſts 185. 
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wh = Fas the S. 10. Neither ſhall it extend to any grant of privilege for printing, 
ng Y £018 ＋ by _ — 54 , "97 [ Any 45 2 77 X g 75 

branch ex. 81g, Or Making or compounding of ſett-petre, of gunpowaer, ar cajt- 
cepted, four ing, er making cf ordnance, or ſhot for ordnance, ir to any grant of any 
things we office now in being, other than ſuch as are decried by the king's praclama- 
required. -þ | . | 
That is 959» 5 1 . ; 3 

be an office; S. 11. Nor to any privilege of digging, or making of allom. 


_ 3 S. 12. Nor to the liberties of Newcaſile concerning ſea coals, nor 15 
lawful offices licenſing of taverns, fo as the king receive the benefit. 
for divers S. 13. Ner to the patent granted ti Sir Robert Mansfield for making 


cauſes. of glaſt, nor to that granted to Fames Maxwell, Eſq; for tranſportation 


1. It was ne- ; : 

ceſſary to of caluesaſtins. 

except law- S. 14: Ner that of Abraham Baker, for making of ſmalt ; nor t9 
-— 12 erg that of Edward Lord Dudtey, for melting of iron exer, and making the 
theſe words: /ame to. caſs works or bars, with ſea or pit coals, 

{ fole uſing ]. 

2. Offices are duties, ſo called, to put the officer in mind of hie duty. 3. That which is void and 
againſt law, is no duty, unleſs it be not to uſe them, 4 Such! as are e ected again au are monopolics 
and oppreſſions of the people, and no offices. 5. In ads of pailiament, lawful vices are intended, as 
in iike caics has been often adjudged ; therefore unlawful offices are all taken away bv this act, and law- 
ful offices remain and continue. Secondly, That it be an othce heretofore erected , by this act the ercc- 
tion of all new offices, which were not erefte\ before this act, are wholly taken away. Thirdly, That it 
be now in b ing, anc put in execution. Though the othce w. erected betore this act, yet it it were not 
in being, and put in execution, the ioth day of Februzry, in the 21ſt year of the reign of king James 
(at which time this pariiament begun) it is clenly taken away by this act. Fourthly, That it be ſuch an 
office a* hath not b-en decried, that is (for fo is the recotd of parliament, and not (decreed) as it is in 
the printed book) by any of his majeſty's proclamations ; for all ſuch offices as be decried, that is, 
either forbidden or prohibited by any of his majeity's proctamations, or where the party grieved is left to 
his remedy at the common law by any proclamation, they be aiſo decried ; for being contrary to the Jaws 
of this zeaim, as it is declared and enacted by this act, the, ate allo decried with a witneſs, and can never 
de granted hereafter. The fifth proviſo, concerning the making of “ allom, or allom mines, needed not; 
for they belong to the ſubject in whoſe ground ſever the ore is; and therefore any privilege thereof 
cannot be granted, but in the &ing's own ground. The fixth proviſo concerns the hoſtmen of New- 
caſtle, c. This clauſe was inſerted in reſp-ct of theſe words (ſie vfing). The reſt of the proviſoes con- 
cern particular perſons, and do exempt and except certain ſuppuled privileges out of the purvicu and ge- 
nalty cf the law, but leaveth them of ce force and effect, as they were before the making of it; but it 
is to be o ſerved, that all the proviſces, after the ſixth, extend only to the ſuppoſed privileges therein 
particularly mentioned, altea dy granted, and not to any to be granted hereafter. 3 Inſt. 185.“ 
Hawk. Pl. C. 234. cap. 79. ſ. 23. 


14. In treſpaſs for ſeiſing a ſhip, &c. whereby the plaintiff loſt his 
voyage, the defendant juitified under the Canary patent granted by 
the king to ſuch perſons th have the ſale trade; but the plaintiff had 
. e. for the king cannot grant that the ſubjects goods ſhall 

e forfeited for doing a thing prohibited by patent. Sid. 441. 


Hill. 21 & 22 Car. 2. Horn v. Ivy. 


S. C. cited 15. It has been often reſolved, that cem may create a monopo- 


J 14 cb lv, as the caſe in the Regiſter is, that none ſhould exerciſe the trade 
Renne of a dyer in Rippon without the archbiſhop of York's licence. 
3 N Vent. 196. Paſch. 24 Car. 2. in the caſe of Broadnox. 

Of Aviitcit 

v. Rey S. C. cited 1 Le. 143. 199. in caſe of Sir George Farmer v. Bi0ok. ————S, C. 
cited CW. 67. in Caſe of Sir George Fariner v. Brock. | 


= + ns 16. The Eaſt-India Company brought a bill in Chancery, ſetting 
eee forth their letters patents, and the great charges they were at in 
ry v. Sen- making leagues with princes, and building forts, and maintaining 
e. Ven. forces in India; and the defendants having traded thither, the 
130. i.e 2 

2 plaintills 


ting 
t in 
ning 

tlie 
itills 


from trading to particular places ? 


Prerogative of the Bing. 


plaintiffs prayed a diſcovery what the defendants had traded for, 
and that they might be compelled to bear a proportionable part of 
the ſaid charge. The defe adants pleaded, aniwered, and demur- 
red: they pleaded tha: they were free merchants, and ſet  ferth the ſba- 
tute 21 Fac. againit * reſtraining trade, and ꝙ A. 3. that mercharts 
might trade any where not in enmity with the king ; and averred the 
Indians were not in unity. Lord K. North held, that this was only. 
a charter for regulating trade, and that there had been many pa- 
tents for that pupoſe ſoon after the making of the ſtatute of 
21 Jac. which had never been thought illegal, nor complained of 
in any ſubſequent parliament, and therefore over-ruled the plca 
and demurrer, and ordered the defendants to anſwer the plaintiif's 
Pill. Vern. 305. pl. 300. Hill. 1684. Ealt-India Company v. 
Evans & al. 


A 

13 5 
1632. Lord 
K. North 
took notice 
of an objec- 
tion that this 
pacent was a 
monopoly, 
and ſaid that 
if it be now 
reduced into 
fewer han d:, 
and ſo be- 
come a mo- 
nopoly, it is 
hard to ſay 
when it be. 
came ſuch ; 
and com- 
pared it to 
the nuifance 


of the buildings in London; there no one can ſay when it became ſo, or which particular houſe firſt made 


it ſuch. 
ſhal! be no monopol) 
was worihy confideration. 


17. In a ſpecial action on the cafe the plaintiffs declared, that in 
the reign of H. 4. there was a fociety of merchants-adventurers in 
England, and that attcrwards queen Elizabeth did incarporate them 
by name of the governor and company of the merchants-adventurers, 
&c. with privilege to trade to Holland, Zealand, Brabant, Flanders, 
&c. fprohiviting all atem not free of that company, &c. and that the 
defendant, not being free of the ſaid company, did trade there 
without their authority, and imported goods from thence ad dam- 
num, &. The defendant pleaded the flatute of Ed. 3. that the ſeas 
ſhall be open to all merchants to paſs with their merchandize 

whither they pleaſe 3 and upon demurrer to the plea, the queſtion 
was, whether the king had a prerogative to reſtrain his ſubjects 
See the arguments on both 
hides; but it does not appear that any judgment or opinion of the 
Court was given. 3 Mod. 126. Trin. 2 Jac. 2. B. R. the Com- 
pany of Merchant-adventurers v. Rebow. 

18. In trover of a ſhip, the jury found, that Cha. 2. granted to 


the African company all the regions, countries, Wc. from Sally inclu- 


ſive to Cape of Good Hape incluſy 5 with all iſlands near adjoining 
to thoſe coaſts, Wc. and all porte, c. to hold to them and their ſuc- 
ceſſors fer 1000 years, with 43 for them and no others, to ſend 


Ships, * Sc. and to have all mines of £ gold and ſilver there, &c. and the 


intire and only liberty to trade there, any law or ſtatute to the contrary 
notwithſtanding, and prohibiting any to trade there, unleſs by li- 
cence ſirſt had, under pain of imprifonmentdurmy pleature, andthe 


forſeiture of ſhips and goods, &c. with power to ſearch and ſeize, 


&c. one moiety to the king, and the other to the company; and 
erected a court of judicature for hearing and determming all cafes 

of forſeiture and ſeizure for trading thither. The company by 
virtue of this grant authoriſed certain perſons to ſeize the tips, 
%c. of ſuch as ſhould trade in an infide] country within the limits of 
that company. Accordingly the defendants ſeized the plaintitt's 


_P and goods, and at the Ufendant's inſtance there was a proceſs 


R 4 n 


nd faid that itist be obt>rved, that the words of the ſtatute of monopolics are, that there 
within this kingdom; and ſaid that what influence that nizght have on this caſe, 
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13 in the Admiralty againſt the ſaid ſnip; and none appearing for her 
5 there, ſhe was condemned; but whether the defendant be guilty, 
5 the jury ſay they know not, et ſi, &c. pro quer. damages to 43091, 
and coſts to 21. 38. 4d. et ſi, pro defend. &c. This ſpecial verdict 
was obtained at the importunity of their majeſty's counſel for the 
defendant.. It was adjudged for the plaintiff by the whole Court. 
Show. 135 to 145. Hill. 1 W. & M. (where is a long argument 
prepared by the reporter) Nightingale v. Bridges. 

19. 2 W &þ 1M. /. 2. cap. g. enacts, that letters patents for the ſole 
making of brandy or ſpirits from malted corn, c. as a new invention, 
are declared woid. 


[ 215 ] (E. e. 2) Monopolies. Tried where, and how. 


you at 1. 21 Jac. 1. JPNACTS, that all commiſſions, grants, licences, char 
daving de- . ; . JPA 
clared a- cap. 3. J 2. ters, letters patents, proclamations, inhibitions, re- 


ga nſt all Fraints, warrants of aſſitance, and other matters and things tending to 
monopolies, a monopoly, ſhall be examined, heard, tried and determined by, and ac- 


_ 8. cording to the common laws of the realm, and not otherwiſe. 


common law, hath provided by this clauſe, that th-y ſhall be examined, heard, tried and determined in 
the courts of the common law, according to the common law, ande not at the Council-table, Star- 
chamber, Chancery, Exchequer-chamber, or any other court of like nature, but only according to the 
common laus of thi: realm, with words negative, (and not other wie; ) for ſuch boldneſs the monopoliſts 
took, that oſten at th» Council-table, Star-chamber, Chancery, and Exchequer-chamber, petitions, in- 
W mations, and bs were preferred in the Star. chamber, &c, pretending a contempt for not obeying the 
commandments and gutes of the ſaid grants of monopolies, and of the proclamations, &c. concerning 
ine lame; for the preventing of which miſchiet this branch was added. 3 Inſt. 182, 183. cap. $5, 
* Hawke. Pl. C. 232. cap. 79. ſ. 11. 


eee fe nar . 
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= 
„ (E. c. 3) Judgment. And recovered, what. 
= by 21 7 - NACTS, that the party grieved by pretext of any of 
1 1 1. 21 7. I, L* f 3, that He party grieve y prete my 
. m.. the matters or things aforeſaid, ſball recover ¶ in one 
* pryvid:d and of the courts at fei er } treble damages and double cofts 3 in 
4 = * e : 2 i [uit us effoin ar other dela y ſhall be all;wed, nor any more than one 
4 Ty, IRCTIC . ; ; 
* the party grieved at the common law by action or actions to be grounded upon this ſtatute. 2dly, This 
. re meg, may be had + in the Court of the King's Bench, Common Pleas and Exchequer, or any of them 
# at tie clection of the party grizved. zaly, The party grizved ſhall recover treble damages and double coſts, 
+ &thiy, No eſſoign, protection, wager of law, aid prayer, privilege, injunction, or order of reſtraint, to be 
4 allowed in any ſuch action. By _ prayer] is intended 25 well the writ de domino rege inconſulto, as | 
4 the uſual form of aid prayer; for both are to one end, and (order of reſtraint) was added for the Coun- 
4 e table, Star-chamber, Chancery, Exchequer- chamber, and the like. z inſt. 183. Cap. 85. 
a t Hawk. Pl. C. 232. cap. 79. f. 13. ; 
Þ | 
„ ; . * . ( 
= Thi: _—_ S. 4. If any perſon ar perſons ſhall, after notice given, Wc, cauſe or | 
| ends t 7 . 1 . 
Þ the Privy procure any ſuch action to be flayed or delayed before judgment, by colour : 
Þ council, er means of any order, warrant, power, or authority, ſave only of the t 
7 Ntar-cnam- Court wherein ſuch actian ſball be braught and depending, the perſon or F 
” b-r, Chan. 4 di 7 n h 4 . Ty 
Þ c, tx. Pfr ons fo offending ſhall incur the danger of premunire, We. 
| ch equer chamber, and the like; and likewiſe to thoſe that ſhall procure any warrant, &c. from the king, 1 


c. Ard iv it was reſoived by a committee of both houſes before this bill paſſed ; but it extendeth not 
ts: te j iges of the court before whom any ſuch action ſhall be brouglit; for before judgments, days þ 
* lt be given by o:ders of Court, &c. ; Inſt, 183. cap, 85. 
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S. 4. Or after judgment had upon ſuch ation ſhall cauſe or procure 
execution of, er upon any ſuch judgment to be ſtayed by colour or means of 
any order, warrant, power, or authority, ſave only by 4writ of error, or 
attaint, the perſen or perſons ſo offending, ſhall incur the danger of pre- 


munire, &c. 


Hawk. Pl. Co 232 Cap. 7Tys 1. I 3. 


(F. e) Intruder, In what Cafes a Man ſhall be faid 


an Intruder. 


LI. WRT the determination of the leaſe appears of record, the 
reverſion being in the king, the e thall be an intruder 
by continuing of the poſſeſſion after. M. 32, 33 El. B. R. per Man- 
wood, 
[2. If a leſſee for years of the king Halde over his term, he is not 
2 tenant at ſufferance, but an intruder. M. 32, 33 El. B. R. per 
Manwood. Agreed.] | | 


[3. If the king leaſes for years rendering rent at the Exchequer, or 
to his receiver, upon condition ir onpayment, that his eſtate ſhall be 


vid, and the leſſee doth nit pry the rent at the day by which his 8. C 


eſtate is void, if he continues his paſſeſſian of the land after, yet he is 
not any intruder till ice found, but is only bailsf de fon tort, becauſe 
it does not appear of record that his eſtate is determined; for he 
might pay the rent in pais to the hands of the receiver. M. 
32, 33 El. B. R. per Manwoocd, in Sir MoyLE FixCH's caſe.] 

4. But if the king /eaſe for years upon condition that if the leſſee 
does not ſurrender, the leaſe ſhall be void ; if he does nat ſurrender at the 
time by which his leaſe is void, he ſhall be an intruder before office 
hund; becauſe the forfeiture appears of record. M. 32, 33 El. 
B. R. per Manwood.) 

5. Where the Ling grants the cuſledy of land and heir of a ward, 
and a franger enters, this is an intruſion upon the poſſeſhon of the 
king; for he remains in poſſeſſion, and ſhall make livery at full age. 
Contra of entry upon tenant for term of life, the rever/uon to the king ; 
for the one has franktenement, and may have aſſize, and the other not, 
and has only chattel. Br. Intruſion, pl. 12. cites 4 H. 6. 11. per 
Cur, | | 

6. Where tenant of the king dies, his heir may enter till office be 
found ; for he cannot intrude before office, which finds the dying ſeiſed 
of the anceſtor ; for the king has no poſſeſſion 1 office, which finds 
his title, but after office he cannot enter but by livery of the king 
and upon office found for the king of the dying ſeiſed of the anceſtor, 
there the heir ſhall anfaver the profits by him taken before; for the 
ollice ſhall have relation to the death for the profits, but he ſhall not 
be an intruder but by entry after oſſice. Br. Intruſion, pl. 18. cites 
1 II. 7. 18. and M. 26 H. 8. accordingly. 
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This clauſe 


is more ge- 
neral than 
the former, 
being the 
fifth clauſe, 
for this ex- 


tendeth alſo to the judges of the court where the action is brought or depending, if any ſtay or delay be 
uied by them after judgment; and ſo it was reſolved as is aforeſaid. 3 Inſt. 183. cap. 35. 
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25. Arg. 
cites3 5H. 6. 
& Br. Co- 
ron. 188. 
See (H. b) 
pl. 1. S. C. 
—NMo. 295. 


Br. Office 
devant, &c. 
pl. 25, cites 
I H. 7» 17. 
S. C. — Bu 
where the 
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Aing aliens 
without lis 
cence, there, 
if office be 
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Fall not render the profits, but from the time of the ce f.und ; note the diverſity, but ſuch entry by pur- 
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Chaſe is vet enlied an ir: gen, But rea; and ſo are the words of the pardon thereof, that we pardon | 
the treipais atoretaid. Br. Iatruſion, pl. 19. cites 33 H. 8. 


7. If the king, having no title by matter of record or otheraviſe, enters 
upon me, and puts me out, there, if I enter again, my entry is law- 
tul, and no intruſion ; ſo though there be a record, if the record 
gives him no tide. Fin. Law, gro. 201. | 

8. The queen by letters patents made a /ca/e of the parfonage of 
D. for 21 years; an information of intruſion docs not be for ditin- 
ing the tithes by a parithioner, unleſs they were eee from the g 
parts; per Manwood Ch. B. And per Shute J. the reaſon is, be- 
cauſe the queen has no intereſt to ſue for the tithes during the ye: ars; 
but the leſſee may ſue in the ſpiritual court, or in the court of pleas 
by quo minus, or, as he ſaid, by Engliſh bill. But if the tithes are 
ſevered, and a ſtranger tikes them, the queen may have informa- 
tion, bat not an aſſize; for ſhe is not out of poſſeſſion of her frank- 

[ 217 J tenement, and therefore it is intruſion to her, and treſpaſs to the 
party. And as a common perſon letlor may have aſſiſe on an ouſter 
made to the tenant for years, ſo may tlie queen ha: intruſion. 
Quod Curia conceſſit. Savil. 68. pl. 142. Patch. 25 Eiiz. Anon, 

Ib. Marg. 9. The king being ſeiſed of the manor of Beverly in the county 
— B 2 of Vork, in fee, in jure corone, a Aranger erected a ſbep in a vacant 
—. min Pierer of land of the manor, and took the profit thereot a ut paying 
_ Queries, any rent to the queen for the ſhop. The queen granted the manor 
an, in fee to the E. of Leiceſter, and he never entered into the hop nor 
that the in- took any rent thereof. The occupier of the ſhop died in p, of 
truder by it, and his ſon entered. It ſcemed to Whiddon, Saunders, Dyer, and 
dul dins has Catlin, that this was no deſcent; but Manwood and W ray, Ser- 


not gained 
— in jeants, e contra. D. 266. b. pl. 10. Mich. 9 & 10 Eliz. 
poſieſſioa.— 

Ibid. cites Hill. 31 Eliz. B. R. Bray v. GoopMan, that where A. intruded upon the king, who 
granted it over to B. and A. continued poſſeſſion, and died ſeiſed; the bet opinion was, that this does 
not take away the entry of B. For the Court gave day to Coke, who argued that the entry was woo 
to ſhew cauſe why judgment thouid not be given againſt him. 
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10. It was found by office, that one F. tenant of the queen in capite, 
died ſeiſed of the manor of D. in the county of Eſſex; R. F. his heir, 
being of full age rendered his livery ; but before it was ſued aut he made 

eaffment in fee, by deed inrolled, to J. B. and others, to the uſe of 
himſelf for lite, and after of his feme for life, with other limitations 
over, It was moved, if any fine ſhould be paid, inaſmuch as the 
4 feoffment ſeemed to be void. Manwood ſaid, it ſeemed to him, that 
| a fine ſhould be paid, and that the feoſfment is good. But Shute, 
contra; for here he has intermeddled with the land before his livery 
ſued, which is an intruſion. But otherwiſe it is of bargain and fale 
by deed indented and inrolled, or fine levied, which is a bar to the 
party and his heirs, Manwood and Clinch ſaid, there will be a di- 
verſity between feoffment and fine and deed inrolled. Quere. 
Sav. 32. pl. 77. Mich. 24 & 25 Eliz. Franks's caſe, 
Godb. 13. 11. If one intrudes upon the poſſeſſion of the king, and anz- 
Fl-153-S.C. ther enters upon the intruder, he ſhall not have tr; [paſs for that 
rag yearly entry; for treſpaſs cannot be brought but by one that has pot - 
«> 4 a ſeſſion. But it 3 [fc he bas mo poſſeſs 1 for ever; wmtruder /: all 
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anſauer to the king for his own time, and every intruſion ſuppoſes the franger,yet, 


a . 7 . though he is 
oflefſion to be in the king. Per omnes Juit. præter Periam. outof poſiſed. 


And Rhodes Juſtice ſaid, and cited 19 E. 4. to be, that he cannot fion, he may 
{ay in an action of treſpaſs, quare clauſum ſuum fregit. 4 Le. 184. 2 over 
pl. 234. Mich. 30 Eliz. C. B. Anon. nig; 


For the re- 
vſion being in the queen, he cannot be out of poſſeſſion but at his pleaſure, Cro. E. 275. Wingate v. 
Mark. 


(F. e. 2) Statutes relating to Intruſion on the King. 


1. 17 K 2. 13. JJ) HEN the king's tenant in chief dies, and his heir Fine levied 


Prerog. Reg. enters into the land before he hath done homage to, 2 — _ 
er received ſeijin of the king, he ſhall thereby gain no freehold ; and if he tenant, => 
dies ſciſed during that time, his wife ſhall not be endowed thereof ; as it bad intruded 
. > of M. : upon the 
fell out in the caſe of Manſel the marſhall. oeflion of 
the king, it v,; for the ſtatute is, that he ſhall thereby gain no freehold, &c. But if he levy a fine 
avithour inirud ng, this is good. Per Huſſey and the Chief Baron; for the franktenement is in him. 
Br. Fines, pl. 86. cites I I. 7» So 


2. 21 Jac. 1. 14. When the king, or any claiming under his title, L218 
ſha!l be out of peſſeſſien or not have received the profits of the land, Wc, [Before this 

3 : = : n . act] che an- 
within the ſpace of 20 years before any information of intruſion be ciegt courſe 
brought to recover the fame ; in this caſe the defendant ſhall plead the of the Ex- 
general iſſue if he think fit, and ſhall not be preſſed to plead ſpecially, — _ 
and ſhall alſo retain the poſſeſſion theregf till the title be found for the 


7 in an in- 
king. | formation of 
x i . a | : intruſion in- 
Where an information of intruſion may fitly be brought on the king's 9 


behalf, no ſcire facias ſhall iſſue, whereupon the ſubject ball be forced tenements, 
to ſpecial pleading, and be deprived of the grace intended by this act. the tends 
ant pleads 
not guilty, he ſhall loſe the poſſeſſion; and it is ſaid, that the reaſon of this courſe is, firſt, for that re- 
gularly the king's title appearetn of the record, and therefore the detendant may take knowledge 
thereof; and the rather, for that in every information of intruſion it is ſpecified of whoſe poſſeſſion 
the lands, &c. were; but if the detendant pleads not guilty, the king's learned counſel cannot know the 
defendant's titie, to provide to anſwer the ſame, as the defendant may do to the king's title. 4 Inſt. 116. 
cites D. 7 El. 238. D. 238. b. pl. 37. Paſch. 7 El. Sir R. LX ICH v. Hupsox was upon the 
p adling 1 que eſtate of a term which was alleged to be inſufficient if the Attorney- general had demurred 
upon it; but he having traverſed the original leate, and that being found againſt the queen, it is too late 
. buw to take advantage thereof; for which reaſon judgment was given againſt the queen. Mich. 
7 & 8 Elia. 


IF. „ Intruſion. Proceedings, Pleadings, 
Judgment, &c. 


. AN information of intruſion lies for the king in the Exchequer Keile. 201. 
upon office found, although the record be not there but in 2. b. pl. 16. 

Chancery, or with the eſcheator, or their executors. It is ſuffi- * 8 c. 
cient, that there was ſuch an office found. By the judges and the 
counſel of the king. Jenk. 199. pl. 14. | 

2. Information of intruſion was for intruding into a certain por- 
tion of tythes of the rectory of D. in the county of Lancaſter. The 
ectendant pleaded non intrufit ; whereupon a commiſſion was pray- 
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Pretogative of the King. 
ed to examine witneſſes wwho are nat able to came to the cxurt, But 
Manwood denied it; for this intormation 1s to prove a title for 
the queen, and 1s in the nature of an inquiſition, and 1s not to 
try the right; but had it been to try the title of the defendant 
upon a bill whereto the defendant had anſw ered, and that they. 
had proceeded to iſſue, then he might either join in commiſſion 
or have commiſſion alone; and that fo it was in a caſe of the 
Exr1. oF NORTHAMPTON, in Trinity term, where certain com- 
miſhoners had certified a chantry with certain tenements; to 
which the defendant anſwered, that it was a chapel of eaſc, wy 
raved a commiſſion to prove it, and it was denied. Sav. 4. 


pl. 10. Paſch. 22 Eliz. Norris v. Butler. 


Information of inen is exhibited by name of Outgromnd, 
Now Midd, Marſh, alias Marſh, The defendant 
pleads not guilty, "nd gives in evidence the letters patents of Stebun- 
heath Z{arj>. The jury nor the Court is not to intend this to be 
the marſh contained in the information, but the defendant ought 
to have pleaded the letters patents verbatim, and aver that the marſh 
vocat. Stebunheath Marſh contained in the letters patents, and the 
mo contained in the information are one and the ſame, & c. And 
if they will take advantage of its being reputed or known to be 
fo, they ſhall aid themſclves by pleading the patent, and /zying, 
that they were reputed time out of mind, &c. and not ſay, that at the 
day of the date of the letters patents they were ſo reputed ; or other- 
wiſe, to ſbexw how once they were parcel, and how they were ſevered, 
and Heu they came to the king again,; as it was in the caſe of the 
EARL or LEIicesTER. But to ſay, that the jury or the Court ſhall 
ſeek the reputed thing, is not reaſon. Per Manwood Ch. B. 
Sav. 48. Paſch. 25 Eliz. Anon. 

4. General informations for intruſion in certis terris et tenementis, 
are as good as treſpaſs quare clauſum fregit, which is uſed in treſ- 
paſs at common law, which does ust expreſs a certain quantity of 
acres ; and cited the caſe of Mixres in Plowden's Commentaries, 
which is quod cum domina regina fuit ſeiũta de certis terris, vaſtis, 
&c. Per Manwood Ch. B. Sav. 48. Paſch. 25 Eliz. Anon. 

5. Information was for intruſion into 100 acres of land and 40 


acres of word, Sc. The defendant pleading not guilty, the jury 


found him guilty in 20 acres of land and 12 acres of word, and as to 


the reſt nit guilty. It was moved in arreſt of judgment, that it is 
ust certainly found in what 20 acres of land and 12 acres of awood the 
defendant had intruded ; fo that the Court knew not into which 
to put the queen in poſſeſſion, But, per Manwood Ch. B. this 
ſhall be at the apportionment of him that proſecuted for the queen; 
and if he enters into other lands or woods than thoſe in which 
the queen has intereſt, at his own peril be it. And this he faid 
was the opinion of the Juſtices in the Star-chamber. Sav. 29. 
pl. 67. Trin. 24 Eliz. Attorney-general v. Ayleworth, 

6. Where information of intruiion is for intruding into lands or 
tenements, _ taking the profits, &c. and the defendant is found 
guilty, the judgment ſhall be gud corvincatur without any judg- 
ment for damages; but where it is for intruſion and cutting of trees, 

| Or 
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or taking other things which are valuable, the judgment ſhall be 
qued reddat dampna, & e. Per Manwood Ch. B. and agreed by 
Fanſhaw the Remembrancer. Quere, Savil, 49. pl. 103. Paſch. 
25 Eliz. Anon. 

7. Information was in the Exchequer for intruding into the ma- 


nor of D. in the county of E. The defendant pleaded to i ue, 


which was found for the queen, and judgment was prayed for the 


queen. Manwood Ch. B. ſaid, they need not be ſo haſty, for there 
was no danger, for if the defendant die there is no prejudice to 
the queen; for every verdidt is as judgment for the queen, ad quod 
fuit conceſſum. Sav. 57. pl. 123. Paſch. 25 Eliz. Anon 

8. If in an information of intruſion the defendant pleads a gift in 
tail, leaſe for life, or years, it ſigfices for the queen to deny the leaſe 
without maintaining her title ; tor the defendant confeſſed the title 
in the queen, if his leaſe be not good; and therefore to deny the 
leaſe is ſuſſicient. Per Shute Baron. To which Manwood and 
Clenche agreed. Sav. 64. pl. 136. Paſch. 25 Eliz. in the caſe of 
the Attorney-general v. Lord Berkley. | 

9. An information was exhibited for intruding into certain 
lands called W. The defendant ſaid, that 16 H. 8. one MH. L. the 
defendant's mother, was ſeiſed of the tenements in the information in 
her demeſne as of fee, and ſo ſeiſed died theregf ſeifed, and they deſcended 
to the defendant, &c. and fhewed how, and traverſed the intruſion. 
Shute ſaid, this deſcent ſhail not bind the queen, and therefore it is 
no plea. But Savil ſaid, this deſcent is made before the queen 
had poſſeſſion, viz. 16 H. 8. and 1s therefore good. Manwood 
Ch. B. aſked, if they would have a deſcent 4o years paſt and more 
to make a title againſt the queen, and ſaid it was not reaſonable z 
therefore bid them to amend their plea. Sav. 45. pl. 97. Hill, 
35 Eliz. Ex Relatione Becket v. Lacy. 

10, Information of intruſion 7s net real but perſonal, and to be re- 
ſembled in all points to treſpaſs; for it ſuppoſes the king in poſ- 
ſeſſion, as action of treſpaſs ſuppoles a ſubject, and the land is not 
demanded nor recoverable, but damages only as in treſpaſs, and 
the defendant is to be fined fi convincatur de intruſione, as in treſ- 
paſs if he be found guilty of entry vi & armis. Arg. Mo. 375, 
376. Mich. 36 & 37 Eliz. in Perrot's cafe. | 
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A bill of in- 
truſion is 
but in nature 
of a poſſeſſo- 
ry action, as 
an action of 
treſpaſs; per 
Manwood 
Ch. B. Le. 


45. pl. 49. 


in caſe of the Queen v. the Ld. Vaux & al. 


(G. e) Office. In what Caſes the Hate of the 
King ſhall be deve/ted without Office. 


. IF a man by deed inrelled leaſe land to 5 S. fer life, the remain- 

dier in fee to the king upon condition, that if he pay a certain ſum 
of money t the leſſee, that then he may re-enter, and after he pays the 
money he may well re-enter upon the leffee, and devell the eſtate of 
the king without office; for all the ceremony of the condition is 
to be done to the leſſee, and the ſtate of the king depends upon it; 
between HEMPSLEY AND BRicr, per Curiam. ] 
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Cro. E. 639 
to 642. S. C. 
by name of 
HEMSLEY 
v. Pace 
ſays, that it 
was held by 
all except 
Gawdy, that 
by the per- 


formance of the condition the entry is lawful upon che tenant for life; and the franktenemen: being de- 
fe.ted, 
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feated, the queen's eftate is defeated ; for ſhe is the perſon againſt whom the frechold was demanda>'e 
and tecoverabie. | 


Oro. E. 69 [z. But if land be given to the king by deed inrolled upon condi- 
ag] tion, if the condition be broken the donor cannot enter without of- 
Hemfley v. fice; for the eſtate which commences by matter of record, ought 


Price. to be be defeated by matter of record. M, 4o, 41 El. B.R. per 


Cook. | 
Jo. 393» [3. If a fe:Fment or other conveyance of land be made 79 the 10e 
4 I Fo f ks * . © * 
Car. B. R. F one for life, with divers remainders over, the remainder in fee to the 


S. C. ſays, Ling, with a power lo the tenant for life to revobe the ſaid uſes, and 
that it was to limit new uſes; he may revoke the ſaid uſes, and thereby de- 


reſolved „ . 0 N 
ie 6 grant veſt the eſtate of the king in remainder, and limit new uſes, be- 


of the re- Cauſe the eſtate is in the king, but guou/gue, &c, and limited. Hill, 
verſion by 11 Car. B. R. between SNAPE AND 'TukToN. Adjudged per Cu- 


deed inrolled _. r 
is a good re. riam. Intr. Tr. 11 Car. Rot. 1137.] 


vocation of the uſes limited in remainder to the king without office or any other act. 
472. $S. C. ; 


Cro. Co 


4. If eſcheator ſeiſes ward for the king to which I have title, and 
not the king, I may re-take him ; contra if it be found by office for the 
ting: quod nota bene. Br. Prerogative, pl. 83. cites 4 H. 4. 15. 
per Hank. and Hul. | | 

5. General livery cannot be but upon office found, but ſpecia! 
livery may be without office, and without proving of the age; but 
there he ſhall be bound to a rate and ſum certain to be paid to the 
king. Br. Livery, pl. 56. cites 28 H. 8. 


Fol. 216. (H. e) In what Caſes the Eſtate ſhall be void with- 
EI out Office. 


See (H. b) [1- IF the king /eaſe for years, rendering rent at the Exchequer, and 


1 P. for non-payment the eftate to be vid. Upon non-payment the 
1 eſtate ſhall be void without office; for this is in nature of a limita- 


Ch. B. the tion, and the non-payment appears of record. Dub. between 


— 4 Rors TONE AND CI NNOck. M. 3 Ja. B.] 

void an 

determined in right in privity, and in tenure; for fo is the pleaſure of the prince expreſſed in the letters 
tents, that it ſhall be then void, and of no effect. And judgment was given acco;dingly againſt the 


2 Le. 134 to 145. 33 Eliz. in the Exchequer, Sir Moyle Finch's caſe, 85 


[221] (H. e. 2) Limitation. Statutes of Limitations as 
to the Prerogative. Concealed Lands, &c. 


1. 27 J. 1. FNACT S, that the king, his heirs or ſucceſſors, ſhall 


making this 
— cap. 2. not hereafter ſue, impeach, c. any perſon, Sc. fer 


reſpect of or concerning any manors, lands, tenements, rents, tithes, er heredita- 


that ancient : , f 
— ts ( other than liberties and franchiſes, or the iſſues and profits which 
of the concern the ſame, } nar make any right, claim, or demand of, in, or to the 


ſame, 


bs Q 0 


as 


hall 

fer 
lita- 
Vich 
9 the 
ame, 


Prerogative of the Ling. 


fame, by reaſen of any right or title accrued 60 years poſt and more, and 


now in &ſſe ; 


regi, the titles of the king were not reſtrained to any limitation of time; for that no ſtatute 


221 


crown, that 
nullum tem- 
pus occurrit 
of limitation 


that ever was made, did ever limit the title of the king to any manors, lands, tenements, or heredita- 
ments to any certain time; and where many records and other muniments, making good the eſtate and 
intereſt of a ſubject, either by abuſe or negligence of officers by devouring time were not to be found; 
by means whereof, certain indign and indigent perſons, prying into many ancient titles of the crown, and 
into ſome of later time concerning the poſſeſſions of divers and ſundry biſkoprics, dean, and chapters, and 
the late monaſteries, chaunteries, &c. of perſons attainted, and the like have paſſed ſurreptitiouſly in let- 
ters patents, oftentimes under obſcure and general words, the manors, lands, tenements and hereditaments 
of long time enjoyed by the ſubjects of this realm, as well eccleſiaſtical as temporal; now to limit the 
crown to {ome certain time, to the end, that all te ſubjects of this realm, their heirs and ſucceſſors, may 
quietly have, hold, and enjoy, all and ſingular manors, lands, tenements and hereditaments, which they, 
their anceſtors, or ptedeceſſors, or any other, by, from, or under whom they claim, have of long time 
enjoyed, this act was made and moved from the Houte of Commons; the body whereof conſiſts of three 
parts; firit, that part, which above is in part rehearſed, conſiſts of thiee branches: firſt, That the king, 
his heirs or ſucceſſors, ihall not at any time hereafter ſue, impeach, queſtion, or implead, any perſon or 


perſons, bodies politic or corporate, for or in any wile concerning any manors, &. 
cerning the revenues, iſſues, or profits thereof, 
&c. This part is exeluſive and negative, and herein fix things are to be obſerved. 
tends to all manner of ſuits, &c. either in law or in equity. 


2diy, Or for, or con- 
zaly, Or make any title, claim, challenge, or demand, 
iſt, This clauſe ex- 
2dly, To all manner of courts whatſoever. 


zaly, It extends not only to all manner of ſuits, but to all impeachments, queſtionings, impleadings, 


making of title, claims, challenges, or demands. 


rights .nd titles are comprehended, but real eitates alſo. 


any manors, &c. but for and concerning the revenues, iſſues, or profits, &c. 


{oever. 


to bar the king was 60 years, but ſuch right or title muſt now be in eſſe. 


Unleſs the king, or ſome of his predeceſſers, 
he claims, have been anſwered { by force of ſuch right or title the rents, 
ſues, and profits thereof within 60 years next before the beginning 
this parliament, 


[The 3d incident is,] 


4thly, Under theſe words (right and title) not only bare 
zthly, Not only ſuits, &c. for or concerning 


And this extends to the 
ancient demeſnes of the crown, which are mentioned to be reſtrained by an act 11 H. 4. Gthly, So as 
all writs of ſcire facias, or other proceſs upon any record; all informations of intruſion, or charging any 
man as bailiff; all finding of offices, either intitiing the king, or of informations, are reſtrained, not only 
within theſe words, (impeach or queſtion,) but allo within theſe words, (or make any title, claim, chal. 
lenge, or demand,) which are large and benchcial words, and all other ſuits, &c. of what kind or nature 
But this negative clauſe muſt have four incidents; it, The king's right and title muſt accrue 
unto him above 60 years paſt before he 19th day of February, in the 21ſt year of King James, which 
was the day of the beginning of this parlament; the reajun hereof was, that if any title of eſcheat, for. 
feiture, &c. accrued within 60 years, then it ſnoulu be out of this act; for generally the time of limitation 


3 Inſt. 188, 189. cap. 87. 


or ſome othor under whom In this 
branch,theſe 


words {by 
0 force and 
virtue of any 
ſuch right or 


title) were materially added, for otherwiſe if the king had been anſwered the rents, revenues? &c. by rea · 
ſon or pretext of wardſhip, primer ſeitin, extent, or the like, it might have made a doubt, whether ſueh an 
anſwering of the revenues, &c. had been within this act, which doubt is cleared, that it muſt be by force 
or virtue of any fuch right or title whereby the King impeackes the Rate of the ſubject. 3 Inſt. 189. 


cap. 87. 


Or that the ſame have been duly in charge to the king, or queen Eli- 
zabeth within the ſpace of 60 years. 


[The 4th incident is,] 


( Duly in 
charge) in 
judgment of 


law, is the roll of the pipe; for although a note before the auditor, or any other, may be a mean to bring 
it in queſtion, and to be put in charge, yet that is not in judgment of law ſald to be duly in charge, unleſs 
it be in charge in the pipe. 3 Init. 189. cap. 87. 


Or have flood inſuper of record within the ſaid time, 


And that every perſon and perſons, bodies politic and corporate, th 
end ſucceſſors, and all claiming by, from, or under them, or any of them, 
for and according to their, and every of their ſeveral eflates and intereſts, 
which they have or claim to have in the ſame reſpectively, ſhall hereaft 
quietly and freely have, hold, and enjoy againſt his majeſty, his heirs 


and 


[ 222] 
It cannot 
ſtand inſu- 


per, unleſs the thing in queſtion were before duly in charge. 3 Inſt. 189. cap. 87. 


eir hein This is the 


ſecond part 
of the body 
of the act, 
er and as the 
firſt part is 
negative and 
exclulive of 
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222 Prerogative of the Bing. 


* * * . . 
=> _ ard ſucceſſors, claiming by any title accrued, or grown 60 years paſ?, of 
the king, fo above, and naw in efſe, all and ſingular manors, lands, tenements, rentr, 
" » . . . + | . 
this part is fither, and hereditaments wwhatſpever, except liberties and franchiſes, 


affirmative qyhich he or they, or his or their, or any of their anceſtors or predereſſcrs, 


nd . . 

— the &r thoſe from, by, or under whom they claim, have held or enjoyed. 

ſtade ot the ſubject, The miſchets before this ſtatute were of two forts, viz. either when the king lad 
an eſt.te veſted, or continued in him; or where the king had but a bare right; for example, th- king's 
tenant ſeiſed of lands, &c. in fee, is attainted of felony and dies, the king has a real eftate in him; but 
it before the felony, the king's tenant were diſſeiſed, and after is attainted and dies, now has the king 
but a bare right in both theſe caſes, & fic in fimilibus the ſubje is provided for by this act, both by the 


art part and by this alſo; for where in this part it is ſaid, (according to their and every of their ſeveral 


eſtates and intereſts which they have or claim, ) if they have an eſtate, and the king but a bare right or 
title, then ate they within theſe words, (which they have). And if the king has a real eſtate in him, 
then are they within theſe words, (or claim, ) ſo as the remedy is applied to both the miichiefs ; again, the 
words in this part are further, (have held or enjoyed, ) that is, where the ſubject has an eſtate, and the king 
but a bare right or title. 3 Inſt. 190 cap. 87. Moreover, the words of this part are (again 
him, his heirs ſucceſſors), ſo as admit in the caſe put before, the king's tenant being diſſeiſed, as 
is aforeſaid, before this attainder of felony, that that diſſeiſor had been difieiſ-d, or had mortgaged the 
land before this ſtatute, this act in this caſe bars the king of his right and title, and to that end works 
upon the ſtate of the diſſeiſor or mortgagee ; but yet the fir; difleifor or the mortgagee for the condition 
performed or broken may re- enter; for the words of this part be (againſt the king, his heirs and ſucceſſors), 
fo as the bar is only againſt them; and every ſubject ſhall rake benefit of this act, for the king's right and 
title s thereby utterly barred ; and there is a taving hereafter in this act to ail perſ ns, &c. other than the 
Eng, &c. all ſuch right, &c. as they ought to have had before this act. 3 Inſt, 190. cap. 87. 


® Theſe Or taken the“ rents, revenues, iſſues or profits thereef by the ſpace :f 


words ex- : 3 . 
dung tei Go years next before the beginning of this preſent ſeſſion of parliament, 


caſes where 1, his majeſty, or ſome of his progenitors or anceſtors, or ſome other 


the real eſ= perſon or perſons, bodies politic or corporate, by, from, or under whom His 
— mom majeſty any thing has, or lawfully claimeth, in the ſaid manors, lands, 
by is under. Zenemerits, rents, tithes or hereditaments, by force of any right or title, 


ſtood the ac. haue been anſwered within 60 years next before the beginning of this 


tual taking ; - 3 8 . : 
of the rents, preſent ſeſſion of parliament, er that the ſame have been duly in charge, 


iſſues, reve- or flood inſuper of record, as aforeſaid, within the ſaid ſpace of 60 years. 
nues or pro- 

fits by one that claims an intereſt in the land; for albeit the king may in 1:w charge him as bailiff, yet 
without queſtion de f2*to, he did take the rents, iſſues, revenues, and profits, and ſuffices to anſwer tt 
letter and meaning of this act. 3 Inſt. 190. 


112234 


This part And furthermore, that every perſon, c. their heirs and ſucceſſors, 


RR oy and all claiming by or under them, c. fhall quietly enjoy ſuch maners, 
gainft the lands, &c. except liberties and franchiſ's ) as they mn claim and enfaj, 
ſubject, viz. ¶ auheregf his majeſty, his progenitsrs, Sc. by force of ſome right er 


+ ove ap title, have not been anſavered the rents, Fc. thereof, within 60 years 


grantees of next before the beginning of this preſent ſeſſion of partiament, ) nor the 
conceal. fame have been duly in charge, or ſtaod inſuper of record as aforeſaid, 


de- . | , 9 ; 
3 diele within the ſpace of 60 years, againſt all perſons, their heirs, Wc. claim- 


or lands not ing any eftate-or right, &c. in or to the ſame, by any letters patents, ar 


in charge . IEG per ; 
d i grants upon Suggeſtion of concealment, or wrongful detaining, or nit 


claiming being in charge, or defective titles, of or for which ſaid manars, Se. 
under them. r any of them, uo verdict, judgment, decree, judicial order upon hearing 


1 or ſentence not flanding in force, has been had or given in any action, 
9 . : . 2 l 
the church c. in any of his majgſiys courts at Weſtminſter, jor or in the name 


and the com- of the king's majeſ/ly, ar of the late queen + Eliz. or {or any the ſaid pa- 
monwezith, 8 JJ) . 7 2 . : b Wo 

in refoedt of lenlees ur grantees, or for their, of any of their heirs or aſſigns awithin 69 
the multi- years next before the beginning of this preſent in of parliament. 
tute of letters . | 


patents ad grants of theſe natures and quaiitics, and many of them of large extents, and in general * 
an 
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Prerogative of the Ring. 


und had paſſe] through the hands of many indigent and needv perſons, &c. 
to liberties and franchiſes which the former two parts did not. 3 Inft. 190. cap. 37. 


This a ſhall not extend to impeach the king's right or title to any re- 
veuſion or remainder, nor to alter the tenures or ſervices of lands ; and 
here alſo the right of all others ( fave of the fing 17 faved, i 

Neither fhall this act extend to annul the cuſtom of 2d. paid for every 
chaldran of ſea-ceals at Newcaſtle upon Tyne. | 

All fee farm rents, and other rents paid by the more part of 60 years, 
ere hereby confirmed, | 


of the king's fee-farms and rents out of ſuch manors and rents, &c. which are eſtabliſned and made 
fare by this act ; for example, king E. 6. granted the manor of D. which came to him by the ſtatute of 
chanteies to J. S. and his heirs, reſerving a fee farm or any other rent, which grant for fome imperfec- 
tion was infurficient in law to paſs the faid manor, and yet is eftablithed and made ſure by this act, and 
tus proviſo makes good the fee farm or rent to the King, it he has been aniwered the ſame by the greater 


3 Inſt. 191. cap. 87. 


part of 60 years. 


Provided, that no putting in charge, landing inſuper, or anſwering 
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This part extends 


This was 
added for 
prelerving 


They were 


called lettcrs 


the rents or prefits of any lands or hereditaments, by force or colcur of — 


any letters patents, grants, or concealments, 


cauſe either they had a clauſe before the habendum, quæ quidem m-neria nuper fuerunt a nobis conce- 
lara, 1ubtracta, vel injuſte detenta, or to the like effect, or e!ſe a proviſo after the habendum to the like 
eftect ; letters patents of concealment were granted in Queen Mary's time, and the firſt, that I find, 
were granted to Sir George Howard; and in all ſuceeeding acts of parliament of confirmation of letters 


patents, letters patents of concealments are excepted. 3 Inſt. 189. cap. 87. 


Or di.ſective titles, 


&c. from the crown, 3 Init. 189. cap. 87. 


Or ef lands, tenements or hereditaments, out of charge, 


to have a ce:t\ficate that they were not in charge, and then to take a grant from the king for a very ſmall 
compolition, &c. and theſe were but inventions and ſubtle devices ti deceive the king; to rob him of his 


conceal- 
ment, be- 


By letters 


: patents paſ- 
ſe by the warrant of certain commiſſioners under the great ſeal for compoſitions of defective titles, pre - 
tending the ſame to be for the king's benefit, and ſafety of the ſubject, in which letters patents no 
words of concealment, &c, ace mentioned, but yet upon the matter they were ſuppoſed to be concealed, 


This was a 


new device 


tenures, and to the infinite vexation and trouble of the ſubject, all which miſchiets are now remedied b 


this act. 3 inf. 189. cap. 87. 

Or by force or colour of any inquiſſtions, preſentments upon any com- 
miſſhon, or other authority to find out concealments, defeftive titles, or 
lands, tenements, or hereditaments, out of charge, ball be deemed or 
taken to be a putting in charge, ſanding inſuper, or an/avering the rents 
or profits to the king or his predeceſſirs, unleſs thereupon ſuch lands, te- 


nements, or hereditaments, have been upon any information or ſuit, ( on 


the behalf of the king or his predeceſſprs, ) ih any lawful verdict given, 


er demurrer in law, adjudged, and upon hearing ordered or decreed to 
the king or his predeceſſors, within the ſaid time of 09 years, 

This act ſhall not extend to lands for which compofuten is or fhall be 
made before the end of this parliament, 


(I. e) Eccleſiaſtical Laws, The Antiquity. 
[1.] PB SFORE the time of king William the Conqueror, all mat- 


ters, as well ſpiritual as temporal, were determined in the 
vourt of the hundred, where were wont to fit a temporal judge, 
Vol. XVII. called 


This was a 
neceſſary 
clauſe to be 
added ; for 
of this kind 
there were 
infinite 
numbers. 

3 Init. 199. 
cap. 87. 


[ 224 ] 


By the grant 
of W. tre 
Congueor, 
the bithop» 
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Sonn called a/fermannus, aud a bi/hcp, the one for temporal, the other ſor 
den divine richt; but this was altered by king William; (and it ſeems 
esa by parliament; tor this was by the aſſent of the bithops, abbots, and 

all te princes of the realm;) for he ordained, that the biſhop or 
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b archdencon ſhould not hold plea of epiſcopal laws, and quæ ad 
By fe that ragimen animarum pertinent in the hundred but by himſelf, and 
5 there right hould be done, not according to the hundred, but ac- 

the Rerff cording to the epiſcopal laws and canons. All this appears by 

oO neir the Charter of king William. Irrot. 2 R. 2. Pro Decano & Cap. 
burt tage- 


1 Th I l, * 5 — — 
Ecclet. Lincolne. Jan. Angl. 76, 177 


that be te the Congueſt there were no ſuch courts in England as we now call courts eccleſiaſtical or ſpi- 


ritual ; for anciently the biihops fat in judgment together with the fecular judges and Meritts on the ſame 
Eibunal, ei ccially about Eaſter and Viichae mas, as appears by vir. Sclden in his Notes on Eadmer, 
pag. 197, as alt by the laws of king Athelſtan. And long after the Cnqueſt, in the reizn of H. 2. 
7164, by his laws made at Clarendon, the biikops might inteteſt themicives with the king's ſecular 
judges hee the matter in judgments extended not to the diminution of members, or were capitel. 
Notwithilanding, a-: the ſame time, the biſhop's eccleſiaſtical courts, as alſo the arciideacon's courts, were 


eſtabliined in this Kingcom, and further ratified and confirmed by theie very laws of H. 2. made at Cla- 
rendon. In the 1 E. 6. it was enacted, that all procefs out of the eccleſiaſtical courts ſhould from thence- 


forth be iſſued in the king's name only, and under the King's ſeal of arms, contraiy to the uſage of former 


times. But Unis Ratute being repealed by queen Mary, and not revived by queen Eliz. the biſhops and 
their chanc<liors, commitlaries, and officials, h ve ever fince exercited all manner of eccleſiaſtical jurif- 
Giction in their own names, and under the diſtinct ſeals of their ſeveral offices :elpeRtively. Allo by the 


ſtatute 25 H. 8. cap. 19. it being enacted, that all former canons and conſtitutions. not contrary to the. 


word of God, he K he's prerogative, or the laws and ſtitutes of this realm, ſhould remain in force tiil 
reviewed by 22 commiſi ners to be appointed by the king, and that review not being made in that king's 
time, nor any thing done therein by E. 6. (though he had alfo an act of parliament to the ſame effect) 
te laid ancient canons and conſtitutions remained in force as befoxe they were, whereby all cauſes teſta- 
mentary, matrimonial, tithes, incontinency, notorious crimes of public ſcandal, wiliul ablence from 
divine ſervice, irreverence, and other mildemeanors in or relating to the church, &c not puniſhable by 
the temporai liws cf this realm, were ſtill reſerved unto the eccleſtaſtical courts as a ſtanding rule where- 
by they were to proceed and regulate the exercite of their juriſaiction. Godolph. Rep. Introduction, 
paz- 22, 23, 24. But though the biſhop and a temporal judge, called aidermannus, were wont to 
ſit together, yet the one ſat for matters of ſpiritual, and the other of temporal cognizance. Dut that was 
altered by king W. by aſtent cf the biſhops, abbots, and ali the chief perſons of the realm; for he or- 
Gainee, that the biſhop or archdeacon ſhould rot hold plea of the epiſcopal laws, & quæ ad regimen ani- 
marum rertivent, in the hundred but by themfeives, and there adminiſte: juſtice, not according to the law 
of the honda, but according to the cccleſiaſtic l laws and canons, as appears by King William's charter 
inzolied 2 R. 2. Pro Decano & Capitulo Lincoln. Codolph. Rep. 96. cap. 11. cites Jan. Ang. 26, 27. 


(K. e) Commutaticn. Penance. 
1 


1.1. TH commons pray, that where the ordinaries put to a pain 


_ _ pecuniary all thoſe who are iound guilty of the great fin 
5 of adultery and lechery, ſcilicet, ſometimes 40s. and ſometimes 


Redemption more or leſs, by which the lieges are greatly impoveriſhed, and 


tation as pe, Tuch fins the more ſuſtained and uſed, where, by the law of 
nance being God, ſuch ſinners ought to be chaſtiſed by corporal penance, to 


a liberty lia- the effect that ſuch fin ſhould be rather taken away from among 


ble to be wh 5 LEN : 1 . - 
wt on the people; they pray, that it may be ordained, that no ordinary 


many 2c- put any one to pecuniary pain for ſuch offences, upon pain of for- 
counts, and feiture of ten times as much as they fhall levy. Anſwer z The 


is 2! king has charged the lords ſpiritual thereof to ordain due remedy, 


very much and if they do not, the king will have it well in memory, and 
Ws, the cauſe to amend it in time to come. Rot. Parl. 1 H. 5. N. 24-3 
CLUTCH Z3cS 

made many who.cſ7me orders concerning it. (1.) That there Le wo commutatiin at all, but for very 
rig redete, and in caſes very pariiculers (2+) That When COmmutation is made, it be with tie- 


HY 


at 2 A wo Aa 
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vity and advire of the biſbop, under bis hand and ſeal ; and not by the chancellor, commiſſary, or oth - 
cial; or (if in any caſe it be done by him) that he give a juſt account yeariy to the biſhop of a commu= 
tation monies in that year, on pain of one year's ſuipenſion. (3.) That the money beappled d pirns and 
charitable uſes. (4+) That if the crime be public and notorious, the ſati factn made to the church hail 
be ſignified to the congregation where the oftender lives, with pub ic profeſſions of his ſubmiſſion and repent- 
ance, (5.) That the favour of commutation be not granted a ſecond time to the lame perlon for the lame 
fault. Indeed none of theſe regulations are in force at this day; but yet they may be utetul rules to go by 


till ſomewhat more authentic be framed upon this head, Gibſ. Cod. 1092. FF 
Inſtead of regulating commuta ions, and the abuſes of them, the commons in parliament petitioned 


( R. 2. & 1H. 5+) that there might be no commutations at all, Giblf, Cod. 1093. 


[2. Rot. Parl. 45 E. 3. N. 24. Complaint of the ordinaries, 
| becauſe they do not juſtice treſpaſſers by pain corporal, but only 
pecuniary, and ſimile 44 E. 3. N. 41. but vacat.] 
I. Rot. Parl. 45 E. 3. N. 24. Complaint of the ordinaries for 
giving acquittances to the executors before full account made, &C.] 
4. In caſe of commutation of penance it mwuſ? be after ſentence, See2 Roll, 
3 Inſt. 150. wich. T 


21 Jac. in the Star-chamber, Da. BAAKER AND Mr. Auro JoxEts Regiſter's caſe, wherein 
6 rules were laid down for commutation: 1ſt, That penance ought to be injoined before the party ſhall 
de admitted to make com mutation. 2dly, That it ought to be in open court. zdly, That it ought to 
be injoincd in the preſence of the public tregiſter. 4thly, That the act in the regiſter-book ought to be 
entered. 5thly, That it ought not to be granted to perions relapſed. G6thly, That the commutation 
money ought to be employed to pious uſes. But Hobart Ch. J. that as to commutation with perſons re- 
lapſed, though in general it may not be, yet there may be jome circumſtances in a particular cafe which 
may make it reAonable. And Ld. Maundeville held the firſt rule true, that penance ought to be prece- 
dent; for that there cannot be commutation tor penance here none is injoined. adly, That commuta- 
tion may be out of open court, and therein the difference is this, that ſuch things as are contentioſæ juriſ- 
dictionis ought to be determined in foro publico; but that ſuch as are voluntati juriſdiRionis, where the 
inquity is ex officio, commutation may be out of court, even in foro alieno in another dioceſe. zdly, 
That it cannot be of neceſſity, that there be any public regiſter preſent; for till H. 3d.'s time there were 
no public regiſters, and that it is ſufficient if it be in the preſence of a public notary. gthly, The entry 
delongs to the clerk, and not to the judge, and the party ought to ſee it done for his own advantage. <thly, 
As for perſons relapſed, the text is, that there ſhali not be notary recidivo. 6thlv, As for the lait that it is 
a good, certain, and true rule; and he thought clearly, that chancellors are chargeabie to inquire upon 
the ſtatute of 43 & 49 Eliz. of charitable ulcss 


5. Public penance 7s a prni/hment impaſed for a crime, by ſtanding 
in {ome public place, and making an acknowledgment of it, to ſa- 
tisfy the church for the ſcandal given by an evil example. In the 
caſe of inceſt, adultery, &c. the ſinner is uſually enjoined to 
do public penance in the cathedral or pariſh church, or public 
market, bare-footed and bare-hcaded, in a white theet, and to make 
an open confeſſion of his crime in a preſcribed form of words, 
&c. For ſmaller faults a public ſatisſaction or penance is to be 

made in the court, or before the miniſter and church-wardens, or 
ſome of the pariſhioners, as in caſes of defamation, &c. Wood's 
Inſt. 507. | 

6. Penance may be changed into a fine or ſum of money to be 
given to pious uſes, which is called commuting. But the judge ought 
not directly or indirectly to take any thing hereof to his own uſe, 
or for the aſſeſſment thereof, or entering the public act. If he 
doth, it is extortion, Quære, If he takes only his cuſtomary fees? 
Wood's Init. 508. | 
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FA— (L. e) Prohibition, Ecelgſiaſtical Juriſdidtion. The 
e Antiquity of their Juriſdiction. 


See Proni- 
ri. 2 TH clergy greatly complain for that the people 
cap. 14. of holy church p urſuing in the ſpiritual court for 
the bit hes and their ether cares which of right ought, and of old 
times were wont, to pertain to the ſame ſpiritual court, are indifed 
for this cauſe, &c.] 


(M. e) Adminiſtration, The Antiquity of Eccle- 
ſiaſtical Juriſdiction thereof. 


The books [I. TH granting of adminiſtration anciently and at the eom- 


e eee, mon law, did not appertain to the ecclchaſtical courts 
. haw obterve E 


that the but 72 the temporal courts] | 
are O2. But the granting of adminiſtration vas given 79 the eccle- 


f Bis tzh 75 , 1 1 
es fraftical courts by parliament. Among the Conſtitutions of Otho- 


church has, bon, in cap. De Bonis Inteſtatorum, fol. 5 2. it is faid, that this 
bee, was ferelgfore provided fo by the prelates of the realm with the 
e approbation of the king and his barons. ] 


fm tbe j - | . . 
cular grrver; (zZ. And in a provincial conititution, as appears in Linwood, 


which 11> 190. which was made by John Stratford, archbiſhop of Canter- 
tar from de- i 
bury, anno Dom. 1380. it appears that it was Heretgſere ci dained 


ing denied, 
tuat it is in Confer} 10 regis & magnatum regni. It: appears in Lino ood, Cap. De 


no other doc- 8 fo. 92. by the + conſtitution of John Stratford, 


trine than . | 
whit Lend. Which was anno Dom. 1380, that then probate of teltaments be- 


word imielf longed to the eccleſiaſtical court of all things deviſed by teſtament, 
. 4 * ept of lay fee 4, but not of them.) 

hic poſſet quæti, unde proveait hæc libertas; videtur namque quoad primum, quod eccleſia non haberet 
ſe intromit:ere de tali approbatione teſt amentorum, fed potius, pertineret ad judices laicos. . Dic, quod 
hac libertas, quoac approbationem nujuſmedi, fundatur ſuper conſenſu regio, & ſuorum procerum, in 
tali bu: ab antiquo conceſlo. And again, - De conſuetudine tamen hæc approbatio in Anglia perti- 
ne: ad judices eccleſiaſti cos, epiſcopos, videlicet et ecrum officiales. Gibſ. Cod. 560. 

Lord Coke ſays, it is held in 2 R. 3. tit. Teſtament, 4. that it is only of late time that the church had 
the probate of teſtaments in this land, til it was by an act, &c. For the people have probate of 
tettaments in all other places except England; and in ſeveral places within England the lords of 
ſ-i.niories have probate of teſtaments at this day in their temporal courts. And Jremaile there ſaid, 
that he is ſtc ward in bis country, and both free and bond tenants prove their teſtaments before him in the 
court baron, and (> it has been uied timeout of mind. And ſo Fineux and all the Juſticezin 11 H. 7. 12. b. 
azrced, that the probate of teſtaments did not belong to the ſpiritual court, but of late, &c. chat they 
have not this by the law ſpiritual. And Linwood, who was dean of the arches, and wrote anno Dom. 
1422. in the reign of H. 6. lib. 3. tit. De Teſtamentis, f. 124. confetles, that probate of teſtaments 
belongs to the ordinaries de conſuetudine Angliæ et non de communi jure, and that in other realms the 
ordinarics have it not: and in another place he atfitms the power of the biſhop in probate of teſtaments, 
per conſenſum regni & fuorum procerum ab antiquo. And Lord Coke ſays, he ha: 2 bo publithed in 
Latin, anno Dom. 1573, by the right revd. prelate Matthew Parker, archbiſhop ot C1 rerbury, who 
was very expert in matter of antiquity; in which it is affirmed in theſe words, rex Angie olim erat 
concil.orum occlefa ticorum pres, vindex temeritatis Romanze, pro pugnator religionis, nec ullam ha- 
beant epiſcopi authoritatem præter eam quam a rege acceptam teferebant. jus te'lamenta probandi non 
hab-an', adminiſtrationis poteſtatem cuique delegare non potetant. So that originally the eccleſiaſtical 


jrudge could not commit adminitiration to any, who might ſus or be ſued ay adminiſtrator, but it was given 


to the ordinary by an act; that is to ſav, by the act of 31 L. 3. cap. 11. Ard in ancient time before 
this ſtatute, it apptars by record, that when a man died Intetate, and had made no diipoſition of his goods, 
| | ner 


FEY 4% as a 
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ner committed his truſt to any; in ſuch caſe, the king (who is parens patriz) was wont by his miniſters 
to ſeue the goods of the inteſtate, to the intent that they ſhould be preſerved and diſpoſed for the burial 
of the deceaſed, for payment of his debts, for advancement of his wife and children, if he has any, 
and if none, thoſe of his blood. And it appears in Rot. Clauf. de 7 H. 3. M. 16. bona inteſtato- 
rum capi“ ſolebant in manus regis, &c. And afterwards this care and truſt was committed to the or- 
dinaries; for none could be found more apt to have ſuch care and charge of hi tranſitory goods after 
the death of the inteſtate than the ordinary, who all his life had the cure and charge of his immortal 
ſoul, as it is ſaid, Plowd. Com. 280. in Gr1EsS3ROOK'S caſe, and therefore he was to this purpoie 
conſtituted in loco parentis, 9 Rep. 37. b. Kc. Irin. 42 Eliz. in Henfloc's caſe, —But F Windham 
J. affirmed, that the juriſdiction of teſtamentary cauſes belong originally to the ſpiritual cou:t, and not 
to the king; for a man by our la cannot make a gift after he is dead, but the ſpiritual a will inforce 
the executor to do it. And where Lord Co. 9. 37. b. in Henſloc's caſe; and Co. 5. 15. b. de jure 
reg- eccleſ. holde, that they did not originally b-long to the ordinary, and Cites a r:cord that bona t:1- 
tatoris capi ſolebant, &c. he thought that this record proves only, that if one dies dedtor to the king, 
thoſe of the Exchequer will itlue writ of prerogative to ſeiſe all his goods, &c. until he has fatisaed 
the king; and this matter is now in uſe, but the word (folebaat) is not in the recocd, But Twiſden 
Je contra, that teſtamentary cauſes belong not originally to the ſpicitual c. ets but to the temporal 
courts and common law, and were proved before lords of manors. Co. 9. 37. b. as they now are in 
ſome places. And there ate leveral precedents in our books, etpecially in the 0 4 Books of Entries, 
where actions upon the caſe, and ſome actions for debt, were brought for legacies in the hundred court 
but this is now antiquated. But in my time I know that it wa. adjudged here, that if one by his teſ- 
tament deviſes a legacy to be paid out of his land (as out of the profits thereof) that for ſuch, action 
upon the caſe lies in this court. And Lord Dyer laid, that ihe proper remedy for it is to ſue in 
Chancery, which proves that it does not beiong to the ſpiritual court; quod tuit conceſſum. Sides 45. 
Mich. 13 Car. 2. B. R. in the cafe ot Nichoiſcn v. Shirman. - S. P. per Windham J. 1 Lev. 158. 
Hill. 16 & 17 Car. 2. B. K. in the caſe of Price v. Parker. Wills are proved by preſeription in 
ſome manors before the ſte ward, though no lands pals by it as in the manor of Mansfield, and in Cow- 
ly and Caverſham manors in Oxfordſhire ; and its being proved in the ſpiritual court is but of later 
time, and belorgs not to it of common right, as Linwood owns, nor is it to in other kingdoms. 
Went. Off. Ex. 43. But Noy athmed, that the ordinary might commit adminiſtration at tbe 
Common I 4% fre the  Patute 31 E. z. which is but an aſfitmance of the common law. Arg. Lat. 68. 


Paſch. 1 Car. in Mayow's caſe. = he Court held, that adminiſtrations original! y belo: 12ed to the 
biſhops, and the inſtance of _ lords is not a proof to the contrary ; an denied the opinion in 9 Rep. 
Henſloe's . 1 Salk. 37. Trin. W. & M. B. R. Manning v. Napp. 


1 2 Inſt. 488. cites this conſtitution of John Stratford as made at a ſynod in London, 1290. but 
in 9 Rep. 39. in Henſloe's caſe it is 130, as here; but in Cart. 131. Trin. 18 Car. 2. C. B. in the 
caſe of Hughes v. Hughes, Dr. Walker, a civilian, who argued in that cafe, ſaid, he admitted that 
John Stratford was archbiſh p of Canterbury, and held a ſynod in London, but not in 1380, but was 
dead 30 years before. And it appears in Chronica W, Thorn, (among the decem fcriptores) pag. 
2066, ap” 264g Stratford, biſhop of Wincheſter, was made archbiithop in 1333. And Ibid. pag» 
2118. it is ſaid, that he died in 1348. | 


[4. By the law of Scotland, in time of king David the firſt, 
who lived in the time of H. 1. king of England, placitum de teſ- 
tamento coram judice ecclefiaſtico tractari debuit & placitum de 
teſtamentis ad forum eccletialticum pertinuit. Skene Regiam 
Majeſtatem, lib. 1. cap. 2. lib. 2. cap. 38.] 

(5. Si teſtator nullos executores nominaverit poſſunt propinqui 
& ejus conſanguinei ad hoc faciendum fe ingerere. Skene Regiam 
Majeſtatem, lib. 2. cap. 38. verſus 4. Ita quod fi aliquem hwre- 
dem vel alium rerum defuncti detentorem reperiunt, habebunt, 
breve domini regis direct. Vice comiti inhac forma, Rex viceco- 
miti ſalutem præcipimus tibi quod juſtc & fine dilatione facias 
ſtare rationabile teſtamentum N. ſicut rationabiliter magis ſtare 
poterit & ſecundum quod ille illud fecit & quod ſtare debet teſta- 
mentum; fi quis autem ejus brevis autoritatem convent. aliquid 
dixerit contra teſtament. ſcilicet, quod non fuit rite factum, vel 
quod res petita non fuit legata, tune quidem placitum illud in 
Curia Chriltianitatis inde audiri debet & finaliter terminari; quia 
placitum de teſtamentis coram judice eceleſiaſtico tractari debet, 


&c. J 
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2 [6. Mirror of Juſtices, fol. 27. cap. 2. ſ. 13. * Whereas he 
10 is holds plea againſt the + prohibition of the king, and in prejudice 
(defence). of the dignity of his crown + ſince to no judge eccleſiaſtical it 
— — does belong to hold any plea ſecular, but of teſtament and 
matrimony in prejudice of the power of the king. J 

1 Orig. is 

(de ſicome). ND | 

{238 ] (N. e) Eccleſiaſtical Law, Juriſdiction. 

See Eec ich- 
a. Ac Court 


[1. Rot. Parl. C94 PLAINT made by the commons of the 
17 E. 3. N. 52. C deans and officials for holding plea of things 
pertaining to the crown.) 

[2. 6 E. 1. Rot. Patent. Memb. 5. in Dorſo. Upon great 
complaint made by the ſherit?, bailitfs, and men of the county of 
Cornwall, that 7h? biſtep of Exeter and his miniſters trahunt in 
placita coram eis in curiam chriſtianam de catallis & debitis que 
non ſunt de teftaments vel matrimonio & etiam de laicis feodis, — 
didit, parcts, rivariis, piſcariis, ſabulonibus, & de trangreſſionibus 
& diſirifignibus in eis factis quorum cognitio & correctio ad co- 
ronam & dignitatem noſtram & non ad forum eccleſiaſticum perti- 
nent & etiam quoſdam eorum per ſententias excom. compulerunt 
& adhuc compellere non cetiznt ad redemtionis quærimoniarum 
graviilimas cidem epiſcopo ex cauſis prædictis præſtandis & ad 
obligationes et faciendas, &c. in regiæ dignitatis & coronæ læſio- 
nem & noſtri & multorum exhæreditationem manifeſtam quæ 
ulterius ſuſtinere nolumus nec debere conſtituimus, &c. and there- 
fore a commiſſion granted to certain perſons ad audiend. & ter- 
minand. thoſe grievances by oath of, &c.] I 

(3- 4 E. 2. lib. Parl. fol. 86. Ad guerelam communitatum 
regni Angliæ conquer. de eo quod prælati regni loqueſcunt nimis 
large in caiſſæ & contentionibus pertinentibus ad coronam & diꝑni- 
tatem regiam, & c. Ita reiponſum, fi quis ſcnferit ſe gravatum 
quærat remeaium ſibi in cancellaria.] | 

4. Hill. 6 E. 1. B. Rot. 13. Inbibitum fuit quod non proſe- 
quatur ulterius in curia chriſtianitatis de debitts & catallis, &c.] 
For laying J. Statutum de circumſpecte agatis, 13 E. 1. In Magna Charta, 
hards on Fel. 8g. de violenia manuum injectiane in clericum & in cauſa defa- 
ſpiritual —mationts conceſſum fuit alias quod placitum inde teneatur in curia 
8 chriſtianitatis cum non petatur pecunia fed agatur ad correctionem 
the fpiritzal Peccati. Et ſimiliter pro fidei læſione. 8 
ccurt, gat he ſhall not ſue there for damages. Per Coke Ch. J. Roll. R. 255. 


[. Probibitis formata de flatuts articuli cleri in Magna Charta, 
2 part. fol. 70. b, Cum cognitiones placitorum de cauſis pecunia- 
riis & de aliis catallis & debitis quæ non de teſtamento vel ma- 
trimonio ad coronam & dignitatem noſtram pertineant de conſue- 

tudine ejuſdem regni approbata & hactenus obſervata, &c.] 
* Proodfef (7. It ſeems by the ſtatute of 2 H. 5. cap. 3. quod vide 2 H. 5. 
ee Rot. Parl. N. 5. accordingly, that cauſes concerning * feſament 
them g. aud + matrimony appertain to the conuſance of the temporal _ 
- u 
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but quære the bill upon the file, if it be not miſtaken in the longs to the 


print.) 


they adjudge a perſon capable of making a will, B. R. will not intermeddle; for it is within their 


4 
B. R. Smallwood v. Er.c&houte. 
or no will, and howlſcerer they determine, it is concluſive at laws 


Gray v. Tench. 


juriſdiction to adjudge when a perſon is of age to make a wii!, Per Cur. 2 Mod. 315. Prin. 30 Car. 2. 
The ecclzfaftical court is the proper judge whether a will 


Cem. & 54+ Mich. ty W. Jo B. R. 


eccleſtaſtical 
court, and it 


” 


+ If any marry without proclamation of banns or I'c-nce, they are eitable for this to the ecclteſigſtical 


court, and no prohibition lies, reſolved. Jo. 259. Mati:glcy v. Martins —— - 


7 * wh *x/ * - wy ' 
vo 142 on nit Witte 15 triable 


at common law, but whether lawtully married or not, is triable in the lp:ritual court. Sti. 10. Paſch. 


13 Car. Betſworth v. Beitiworth, 


2 Oo . 8 1 . 3 3 
lenkins, 289. pl. 26. ſays, the tpiritual court has nothing to 


do with the legality of he marriage, but where the temporal court commands them to inguire and cer- 


city it, and this in real actions only. 


[8. Rot. Parl. 25 E. 3. 2 Part. N. 64. Upon petition of the 
clergy, the king anfwered, if 7t/e of voidance be taken in plea be- 
fore juſtices, whereof the conuſance appertains to the court 
chriſtian, let the party have lis challenge, and the jultices do 
him right.) 

. Theſe pleas here enſuing are“ mere ſpiritual, whereof the ec- 
cletiaſtical court may hold plea, ſcilicet, de correfinbus quas præœlati 
ſaciunt, pro mortali peccato, ſcilicet, pro + forncatione, adulteris & 
I hujuſmodi, || pro quibus aliquando infligitur pæna $ corporalis, 
aliquando pecuniaria, maxime fi convictus fuerit de hujuſmodi 
liber homo. Item ſi prælatus puniat pro cemeterio non clauſot, 
ecclefia diſcooperta, vel nom decenter ornata, in quibus caſibus alia 
pena non poteſt inflizi quam pecuiaria. Item ſi rector petat verſus 
parochianos ** g/atiznes © decimes debitas, vel conſuetas; vel /- 
rector agat contra rectatemi de dlecliuis maporibus, vel minoribus, dun 
mods non petatur nuarta pars valoris ccclgæ. Item ſi rector petat mor- 
tuarium in partibus ubi mortuarium dart conſuevit. Item ſi præ- 
latus alicujus eccleſiæ, vel advocatus petat a rectore + + perjronem 
ſibi debitam, omnes hujrſimedi petitiones ſuut faciende in foro eccle= 
fraftico. ti Statutum de circumſpefte agatis. 14 E. 1. in Magna 
Charta, fol. 89. Rot. Parl. 25 E. 3. 2 Part. N. 62. It was pray- 
ed by the clergy that this ſtatute might be confirmed, yet it is not 


done.] 


2291 


* Thoſe 
things are 
call-d mere. 


— — 
| Fol. 2 I's 
— ( — 
ly ſpiricual, 
becauſe they 
have no 
temporal 
mixture, 
and are 
correct ons 
pro ſalute 
animæ. He- 
reſy, 
icaiulms, 
holv orders 
and the lixe, 
are mere 
ſoiritual 
things, but 
the power of 
granting 


adminiſtration and probate of teſtaments, do not de jure communi belong to the cout ciuiltians 


2 Int 288. 


+ The conuſance of all fornicatios, adulteries, and ſuſpici-us living in adultery, belongs to the 


eccleſiaſtical court. Jo. 250. Matingicy v. Martin. 


In ancient time the king's courts, and eſpe- 


cially the ler, had power to inquire of and puniſh fornication and adultery, by the name L:therav te, 
or Legeraite, tor which tee Somner's Gloſſ. verbo Letherwithe, ] and it appears often in Doomtday- 
book, that the king had the fines aſſeſſed for thoſe offences, and that they were aſſeſſed in the king's 


Courts, and could not be inflited in court chrittian. 2 Inft. 488. 


f This extends to ſolicitation of hſtity of any woman, and to inceſt, the firſt whereof is a leſs, and 


the latt a greater oftence than thote mentioned of fo:nication and adultery. 
Vaughan Ch. J. Vaigh. 212. in caie of Harriton v. Purwel. 
& Pecuniary puniihment muſt be intended by way of commutation of penance. 


2 Inſt. 488.—Cited pet 


2 Inſt. 489. 


q By the words (church uncovered) is intended not only of the body of the church, which is pa- 
rochial, but alſo of any public chapel anrcxed to it; but it extends nt to the ri vate chope! of any, theugh 
Fxed to the church, tor chat muſt be repaired by him that hath the proper uſe of it; but as to the fart 
the pariſhioners ought to do it per conſuetudinem notoriam & approbatam, and the conuſance thereof 


is allowed to them by this act, but the chance? is to be repaired by the pai ſon, &e. 


2 Inft. 489. 


% Oblationes dicuntur quecungue 4 pis fidelibu:que chriſtianis offeruntur Deo & eecleſiæ, tive res 


ſolidæ.; five mobiles. 2 Inſt. 489. 


++ in caſe of a penſion, & pro rationabili parte bono um, both temporal and ecc eſiaſtical courts 


have juriſdiction. Per Twilden, Rainiord, and Wild. 
Trafford ve Trafford. 


84 


2 Lev. 123. Hill. 26 & 27 Car, 2. B. R. 
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229 Prerogative of th: King. 


22 This ſtatute of cirtumſęecte agatis was made in 13 E. 1. and is called by that name, becauſe it 
begins thus, viz. Ti: &ng to bis judges ſendeth greeting, uſe yourſelves circumſpectiy in all matters cancern- 


ing re ® biſhop of Norwich and 6:3 clergy, not punibirg them if they hold plea in + court chriftian f 
8 P 2 12 OJ F 


Kc thirgs as de mere ipiritual. * The biſhop of Norwich is put here only for an example, but 
it extends to a , within this realm. 2 Inſt. 437, Pl. C. 36. b. in Platt's caſe. 

F It is called court christian, becaulr 25 in the ſecular courts the king's laws determine cauſes, ſo in 
ec<.chaſtical courts the laws of Chrift ihould rule and direct; and therefore the judges in thoſe courts 
are divines, as archbiſhops, biſhops, archdeacons, &. And it may te found among the laws pub- 
lifted before the Congquei by king Tear thus, viz. Celeberrimus autem ex omni latrapia conventus bis 
QUOt2Nnis agitor, cu quidem iti us diocetts epiſcopus & aldermannus interſunto, quorum alter jura 
divina, alter humana pomilum edoceta. 2 Inſt. 488. 

Tal the biſhop's jurijeition was increaſed by act of parliament, he could hold plea only in ma ters 
teſtamentaty and matrimonial, but by the ſtatute de circumſpeCte agatis, and of articoli cleri, he nay 
now bold plea in many other caſes. 2 Mod. 118. Mich. 28 Car. 2. C. B. in cafe of Waterneld v. 
the Biſhop of Chicheiter.—2 laſt. 487. 537. 


[ 239] (O. e) Eccleſiaſtical Law. Sentence. 


S. P. per [I. ] F a ſentence be given by the ordinary or other eccleſiaſtical 
a judge, it 3s ts be preſumed by the judges of the common law, 


2 Vent. 43. _— ; ; F 
Paſch. © that it is according to the eccleſiaſtical law, and fi they ought to allaau 
22 bare 2» if, Co. 5. CAWDRY, 7. adjudged.) | 

Grove v, Dr. Elliot. 


Je.333.5.C. [z. If the high commiſſion deprives a man of his benefice by force 
nb, of thcir commiilion, and it is found by ſpecial verdict that they 
J. dellvered deprived him w1r7rite liter. paten. they being authoriſed ſecundum 
pre opinion formmam ſtatic. virtue 29mm, for divers contempts to the or- 
thi: ene ee. dinary; though the particular cauſe is not found, yet it is good, 
cteßtaſt al and the Court ought. to preſume the ſentence to be well given, 


comminon- as well as if it had been given by the ordinary; becauſe the king 
nyo... oa might befere thre ftatute of 1 Hl. make commſſizners by his letters pa- 


„I. $57 
dee 8 tents its proceed according to the eccleſiaſtical laau, and here it ap- 
eee a1 Pears that this proceeding was againſt a ſpiritual perſon, and by 
perſon of Eccleſiaſtical cenſure, ſcil. deprivation, and not againſt a man ac- 
his benefice, cording to the ſtatute of 1 El. and therefore the Court ought to 


hey give credit to their ſentence, without ſhewing the cauſe in par- 
1330 or . r . . 
1 ticular. Trin. 11 Car. B. R. between ALLEN AND NasH, adjudg- 


and when ed upon a ſpecial verdict. This concerned one HuxTLEr., In- 


ws 2 be tratur, M. 8 Car. Rot. 508. and this agrees with Cavyrey's 
wa: „ caſe. Co. 5.7. and the Court vouched the Old Book of Entries, 


ed, though tit, Abbe, 1. where it is pleaded to be made by commiſſion 


— 3 generally. But nota, that the Court ſeemed that if ſuch ſentence 


not appear had bcen grounded merely upon the flatute of 1 El. againſt a layman, 


either in the that then the care of the ſentence ought ts appear to the Court, by 
2 * which it might appear to the Court, that the matter for which 
it is good the ſentence was given was <vithin the uriſdlictian of the high comes 


enough. muon. ] 


«i 


Prerogative of the King, 


(P. e) Of what Eff it ſhall be in our Law. 


Lr. I F the clerk of J. S. be admitted and inſtituted, and after the - 


clerk of J. D. is admitted, inſtituted, and inducted, which 
is void, becauſe the church was full before, and fo this a ſuper 
inſlitution, and after the inflitution of the clerk of J. S. is ſentenced to 
be irrita & nulla, (becauſe he was inſtituted contrary to a * ca- 
dect entered, admitting this to be a good cauſc,) yet it ſhall vt /o 
relate to make the inflitution and induction of the cler of J. D. good 
ab initio, which was vcid before. Hil. 15 Jac. B. R. between 
HiTcniNG AND GLOVER, adjudged; for otherwiſe by ſuch means 
a purchaſer may be utterly defeated of his temporal inheritance, 
becauſe this ſentence may be after ſix months; for then he is with- 


out remedy.) 


230 


Fol. 220. 


191 & 227. 
Paſch. and 
Tiin. 13 
Jac. S C. 
2 Roll. R. 6. 
Hill. 15 lac. 
3.8 
* The in- 
ſtitution and 
induction 
ſtands good, 
though a 
Caveat was 
entered, and 


the eccleſiaſtical court cannot meddle with it, Litt. R. 165. Steyens v. Cxiſp. 


[2. If a layman be admitted, inſtituted, and inducted to a be- 
nefice, and after fix months he 1s deprived, becauſe he 1s a layman, 
and a ſentence of nullity of his admiſhon, inititution, and induction, 
yet it thall not fo relate to make a title of lapſe to the ordinary ; for 
otherwiſe by ſuch mcans the temporal inheritance may be taken 
away. D. 3 El. 294. adjudged, ] 


(Q. ec) Clergy. Privileges. 


[Lt. Rot. Parl. 15 THE clergy prayed that they ought mot to be taken 

E. z. N, 19. nor impriſoned without cauſe or proceſs of 
law by the miniſters of the king by his commandment, again}? the 
law and uſages of the land. To which the king anſwered, that 
his intention is not to do contrary to the law, but if any is taken 
by command of the king, it is done for juſt cauſe by the erdinance 
made in the parliament of Northampton, & c. Such petition by them 
made, 15 E. 3. N. 21. againit impriſonments made of them by 
the juſtices. ] 

[2. Rot. Parl. 15 E. 3. N. 22. 30. The clergy complain, that 
when it is returned that a clerk has 2 /ay-fee in his bailiwick, im- 

mediately a capias is awarded, where they ought to ſend a writ to 
the biſhop his ordinary, to cauſe him to come; and when any 
clerks ace condemned before them for any ſum for any cauſe, the 
juſtices command to levy the ſaid ſum, without ſending to the 
biſhop his ordinary, by which commandment the lay miniſters 
enter the fee of holy church, and the goods and chattels, &c. 
"To which the king anſwered, the proceſs aforcſaid is allowable 
by the law of the land, and has been time whereof memory, &c. 
And it is not the intention of the king, that any layman enter the 
fee of holy church againſt the privileges and franchiſes thereof, ] 


ant is clericus beneficiatus nullum babcns laicum fedum, &c, the plaintiff ſhall have a 


[ 231 J 


Prynne's 
Cott. Rec. 
Abr. 32. 
No 19. 


Prynne's 
Cott. Rec. 
Abr. 32. No 
22 & 33. 
No 30.— 
If a ſcire 
facias be 
brought 
upon a re- 
cognizance, 
or upon a 
judgment in 
a writ of 
annuity, and 
the ſheriff 
returns that 
the defend- 
wiit to the 


biſhop 
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biſhop of the ſame dioceſe, to warn the defendant ; and if he appears not, or ſhews no matter where. 
fore execution ſhould not be granted, then a writ ſhall be awarded to the biſhop to levy execution de 


donis ecch ſiadicis. Gibſ. Cod. 17 | 

In an action of account, &c. the body of a clergyman ſhall nit be arrified by capias, but the ſheriff 
tan only retu'n quod clericus et r beneficiatus, &c. Cibſ. Cod © .— Nor upon ſtatute ſtaple or 
Kat ute merchant ; ; for which purpc ole theie is not only the clauſe in the writ, ſi alienus fit, Regiſter, 
fol. 146, 147 ; but a ſpecial writ, forbidding the ſheriff to arreſt h! im; or it ne bs taken by uch pro- 


cets, a Writ is provided for his diſcharge, Gibl. Cod. 15. 


—— [3. Rot. Parl. 45 E. 3. N. 15. Becauſe in this preſent parlia- 

Fol. 221. ment it was ſhewn to the king, by all the lords and commons of 

D England, that the government of the realm has long been made 

Cort. Rec. by people of holy church, which are not juſtifiable" in all caſes, 

Abr. 132. by which great miſchicfs and damages have happened in time pait, 

* and more might happen in time to come, in ditheriſon of the 
crown, and great prejudice ot the ſaid realm, by divers cauſes 
which one might declare, they pray that lay-pecple and ns other be 
cheſen chancell;r, treaſurer, clerk of the privy-ſeal, barons of the IEx- 
chequer, chamberlains of the Exc hequer, comptrolier, and all other 
great officers and governers of the realm. Aniwer, the king will or- 
dain upon this point as to him ſhall ſeem belt by the advice of his 
good council.) 

4. Beſides the many confirmations of the great charter in parlia- 
ment, (which included a confirmation of the rights and liberties of 
the church and clergy,) and beſides other general confirmations of 
the rights of the clergy, in conjunction with thoſe of the laity, 
there have been divers acts and clauſes, eſpecially in favour of 

the clergy. Accordingly divers of our kings before the Conqueſt 


1 Edward the Elder, Edgar, Canuius, and Edward the 


Confer) begin their laws with ſpecial proviſions for the liberties 

of the clergy, of which therefore the uſage ſince is only a con- 

L 232 tinuance. And it is obfervable, that many of the confirmations 
were made at the ſpecial requeſt of the commons in parliament, 

whoſe petitions frequently began with ſuch a general clauſe, in 


favour of the church and clergy. 3 Cod. 5. and ſec Ibid. to 


== goo (Q. e. 2) Ordinary, and Power of the Ordinary. 
IN * 
$nd the bi- LI. THE ordinary himſelf, without any canon or cuſtom, can- 


33 not command any layman ts obſerve any newWw ceremony in the 
dinary, and church.) | | 


ſo taken 27 
the common law, 25 having ordinary juriſdiction in cauſes eccleſiaſtical, albeit in the civil law, whence 


that word (ordinarius) is taken, it ſignifies any judge authorized to take cognizance of Ccaules proprio 
ſao jure, as he iz a magiſtrate, and not by way of deputation or delegation. I he word (ordinaty) ) aoth 
chiefly t-ke place in a biſhop and cther ſuperiors, who alor.- are univerſal in the r juriſdictions; vet 
under this word are compriled alſo other ordinaries, vize ſuch az to whom ordinary juiifdiftion doth of 


right belong, whether by privii-ge or by cultum, Godolp, Rep. 23. Cap. 3. 


[2. A, if the ordinary commands, that no ſeme after ſhe has 
had a child, ſhall be churched, if, when ſhe comes within the 


church-door, fie does not kneel dow n, aud make her orizons to- 
wards 


Prerogative of the King. 


wards the Eaſt, and alſo come in a vail; this command is not law- 
ful, becauſe there is not any cuſtom fince the reformation, nor 
any canon for it; and allo the manner of churching is ordained by 
the Book of Common Prayer, which is confirmed by the ſtatute of 
1 El. and the ordinary of himſelf has not any ſuch power to im- 
pole ſuch new ceremonies upon the laity. P. 20 Ja. B. R. in 
one SHIPPAM's caſe, the wife of an alderman of Norwich, who 
was excommunicated by the chancellor there ex oſſicio; reſolved, 
by Lee and Chamberlain, contra Houghton, and day given why 
prohibition ſhould not be granted. But it was ſtayed, becauſe it 
was certified by divers biſhops to be the common cuſtom of the church 
of England.) 

3. It was agreed that the ordinary in his viſitation, all make the 
pariſhioners ſuſtain their bells, ornaments, Sc. Br. Depoſition, pl. 2. 


cites 11 H. 4. 12. | 


(R. e) * Depoſition. And what ſhall be Cauſe o 


Fol. 222. 


depuſe. | a 


* Depriva- * 


[1.4 JF an abbot aliens his land which he has in right of the houſe, ae © Kar 
he ſhall be + depoſed as a dilapidator domus. 20 H. 6. _ by 
46. || 9 E. 4. 34. adjudged accordingly, 29 E. 3. 16.] which a 
h clergv man is 
deprived of his benefice. Degradation is an eccleſiaſtical cenſure, whereby a clergyman is deprived of 
his orders. It is otherwiſe called depoſition. A lentence may not only be given tor this purpaſe, but 
the cle k may be folemnly ſtripped v1 his clerical habit. Wood's Inſt. 

+ S. C. cited 9 Rep, 98. b. Trin. 13 Jac. in Bagg's caſe.— S. C. cited 11 Rep. 72. b. Paſch. 
13 Jac. in Mac PpALES COLLEGE'S Cale, cites 2 H. 4. 3. b. and 11 H. 6. 35 E. 1.—1 Br. Depo- 
ſition, &c. pl. 4+ cites S. C. 

!! Dil-pidation, by the opinion of Lord Coke, 3 Inſt. 204. is a good cauſe of deprivation ; but ſome 
think the authorities he cites in the margin do not prove it, viz. 29 E. 4. 15. whete it is true there 
is not one word to that purpoſe. And 3 H. 4. 3+ is only the opinion of Seijeant Tyrwhit, where Thirn- 
ing Ch. J is of opinion, that if a biſhop, archdeacon, &c. committed waſte in cutting wood which 
they had in right ot the church, they were not puniſhable at common law; and then demands of the 
bar how the party could be puniſhed in the principal caſe? Whereto Tyrwhit anſwers, he ſhall be de- 
poſed as a dilapidator of his houſe ; and T hirning replies, let that be as it will, (i. e. by common law) 
yet by the law of the land he is not puniſhable. Notwithſtanding which I think clearly, that $ at 
common law an action of waſte lay for dilapidations in ecclefiaitical houſes and buildings; and that 
therein the place waſted was recoverable, which was tantamount to a deprivation, Watſ. Clerg. 
Law, 54, 55+ 

And in = 9 E. 4. 34. it is held, per Moile J. that if a /on gives an abbot, &c. 101. to pray for the 
foul bis father, and he ſtends the mency, he ſhall not be deprived, becauſe he received the girt in jure 
proprio (or in jure perton#) ; but if he aliened, &c. any of the abbey lands, he might be deprived, for 
thoſe he had in jure domus. And it ſeems to me there is the like reaſon for a deprivation, where 
waſte is done in houſes or lands held in jure ecclefiaz. Watſ. Clerg. Law, 55. 

Though in equity deprivation may well belong to Cilapidators, yet that it hath ever been inflifted, ap- 
pears not by any thing that is alleged either out of the books of common or canon law, which ſpeak only 
of alienaticrs, Gibſ. Cod. 1116. 

902331 


C2. Before the Natute 18 El. cap. 7. if an incumbent had been —— —_ 


convicted by verdict of hamicide, and could not purge himſelf of it, dined 
this had been cauſe of deprivation. Trin. 15 Ja. B. R. between Cr. j. 430. 


SrRLE AND W1LL1AMs, per Curiam; for he was criminaſus.] - 5 * 
A 


[3- But otherwiſe it had been if he had purged himſelf thereof, Searl's cafe, 
LA. But 


as was agreed in the fame caſe. ] 
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3. P. Mo. 
755» Pl. 
1043. 2 fc. 
in the Star- 


chamber. 


® Dal. 51. 


as 
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[4- But not though the purgation be taken away by 18 El. cap. 7. 
yet the crime remains, and the conviction by verdict of homicide 
thall bind him, and ſo he may be deprived for it. Tr. 15 Ja. B. R. 
between SERLE and WILLIAus. Refolved per totam Curiam, 
and prohibition denied. Contra, Mich. 27, 28 El. B. Rotulo, 25 74. 
between Nichols and CHAFE.. Prohibition denied in ſuch caſe.) 

[5- If a parſon ſpeaks againſt the Book of Commen Prayer eſtabliſſied 
by the ſtatute of 1 E.. this is good cauſe of deprivation by the 
eccleſiaſtical law, without any aid of the ſaid ſtatute; for he who 
ſpeaks againſt the peace and quiet of the church, is not worthy to 
be a governor of the church. Co. 5. Cawprr's caſe, 5. b. ad- 
judged. And ſame cafe, 37 El. B. R. Cawpky and Acro, 
though it was objected that it was but malum prohibirum, And 
this power of deprivation is not taken away by the ſaid act from 
the ordinary for the firſt offence being in the aſſirmative. And 
alſo there is an expreſs proviſo which excepts it. Co. 5. CawDRY, 5. 
adjudged, ] | 

6. By the common law there are 2 /orts of degrading one 
ſummary, by word or ſentence only; and the other /zlemn, by 
diveſting the party degraded of thoſe ornaments and rights which 
are the enſigns of his order or degree. Gibſ. Cod. 1104. 

7. The king without parliament may make orders and conititutions 
for the government of the clergy, and may deprive them if they obey 
not, Cro. J. 37. at an atiembly of all the judges, and of the 
archbiſhop of Canterbury, biſhop of London, and divers of the 
nobility. 

8. Hereſy, ſchiſm, irreligion, perjury, and excommunication, arc 
good cauſes to deprive a clerk ; ſo of homicide, if he be attainted 
and not pardoned ; otherwiſe, if pardoned; for pardon reſtores 
him to the bencfit of law. Jenk. 259. pl. 55. cites Hob. Searle's 
caſe. 

9. It was reſolved, that if biſhop, archdeacon, parſon, &c. abates 
all the trees, this is good cauſe of deprivation. 11 Rep. 98. b. 
Trin. 13 Jac. B. R. in Bagg's cafe, and cites 2 H. 4. 3. b. ac- 
cordingly. | 

10. Where a fatute makes it a part of a biſhop's :ffice to tender 


eaths on ordination of any perſon, if the biſhop di/obeys, it is good 


cauſe of deprivation; and then the metropolitan may proceed 
againit him for doing contrary to the duty of his office, but not 
to puniſh him as for a temporal offence. 12 Mod. 239, 240. 
Biſhop of St. David's v. Lucy. 

11. Miſapplying revenue is cauſe of deprivation. 12 Mod. 240. 
Mich. 10 W. 3. Biſhop of St. David's v. Lucy. 
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. # . yr 
(S. e) * Guardian of the | Spiritualties. The Guar- Fg. 
dian of the Spiritualties. D ig of Common » The power 
Rioht and juriſdic- 
18 1 tion of this 
| office in the 
DI. O F common right the dean and chapter is guardian of the — 
ſpiritualties of He metropolitan in time of vacation. ] and was in 
uſe before 
the time of E. 1. This eccleſiaſtical office is in being immediately upon the vacancy of an archi. 
| epiſcopal ſee, as when a biſkoprick happens to be vacant. Godolp. Rep. in the Introduction, 9. 
+ Spiritualtics ace all manner of juriſdictions of courts ; as to grant adminiſtrations, to prove wills, 
to grant licences to marry, &c. Sav. 52. Paſch. 25 Eliz. Anon. 


2. Of inferier biſbprichs in time of vacation the dean and chapter of c_ 
£ — ® 1 . 1 
of the ſee of common right is guardian of the ſpiritualties, and not ph. = 
the mctropolitan. Contra, 31 H. 6. 10. admitted, Dub. 17 E. 3. law, the 


23. b. And there it is ſaid by Stouf, that in time of R. 1. and row 
always before, the metropolitan was guardian till the time of H. 3. ge cate 
and then by default compoſition was taken for it. ] 2 the bi- 

oprick, is 
guardian of the ſpicitualties, as appears T. P. 17 E. 3. 23. but now the archbiſhops have uſed to haves 
tais by way cf compoſition, as gieat ords will incroach all into their own hands. Per Coke Ch. J. 
Hut by Doderidge, every archbiihop is guardian of the ſpiritualties of all the biſhops within his province, 
but ſede vacante of his own dioceſe, the dean and chapter thereof is guardian of the ſpiritualties. Coke 
ſaid, that this commenced by way of compoſition, but that originally it was not fo, but the dean and 
chapter was guardian. But Doderidge ſaid, it does not appear ſo by our books, no mention being made 
of any ſuch compoſition, but that the guardian of the ſpiritualties is to be according to the differencs 
between a province and a diccele, 3 Bulit. 176, 177. Paſch. 14 Jac. in the caſe of Grange ve 
Denny. 


{3- 5 E. 2. Quare Impedit, 165. admitted, that during the va- Inaprohibi- 


tion the 


cancy of the b:/boprick of Durham the archbiſhop of York is guardian aber 
of the ſpiritualties.] pleaded a 
prt ſcrĩption, 


that he and his predeceſſors have time out of mind been 212: dian to the ſpiritualties of the biſhoprielæ 
of Durham, ſede vacante; and iſſue was joined thereupon, and tried at the bar this term. Hale faid, 
de jure communi, the dean and chapter were guardians of the fpiritualties during the vacancy as to 
matters of juriſdiction ; but for ordination they are to call in the aid of a neighbouring biſhop, and ſa 
is Linwcod, But the uſage here in England is, that the archbi hop is guardian of the ſpiritualties in 
the ſuffragan dioceſe, and therefore it was proper here to join the iſſue upon the uſage. There was 
much evidence given, that anciently during the vacancy of Durham, the archbiſhop had exerciſed ju- 
riſdiction, boch ſententious and other, as guardian of the ſpiritualties; but ſince H. 3th's time, it had 
been for the moſt port adminiſtered by the ccan and chapter. And the verdict was here for the dean 
and chapter. 1 Vent. 225. Mich. 24 Car. 2. B. R. The Dean and Chapter of Durham v. the 
Lord Arclibiſhop of York, © 


[4. 23 E. 1. Rot. Clauſ. Memb. 4. Prior de eccliſa Chriſti Cane 
tuar. Guardian of the ſpiritualties in time of vacation the 
archbiſhoprick.] ES, 

[5. Of the archbiſhoprick of Canterbury e dean and chapter ts 
guardian of the ſpiritualties in time of vacation. ] 

[6. Of the archbifheprick of York the dean and chapter is guardian TH 
of the ſpiritualties in time of vacation, and not the archbiſhop of 3 1271 
Canterbury, becauſe it is a diſtinct province, and not ſubordinate is vid, the 
to the archbiſhop of Canterbury. Contra, 31 H. 6. 10. Ad- 9 


mitted; for there a parſon of the province of York had aid of the he ſpircuat- 
metropolitan, 
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tie, and be metropolitan, guardian of the ſpiritualties of the archbiſhop of 
bing ct, York in time of vacancy of the archbiſhoprick.] 

as of other biſhopricks, and if aid be to be had by a parſon of the archbiſhop of York at that time, he 
mal have it of the metropolican ; and fo ſee that Canterbury is a more high ſee than York, and it ſeems 
that at that time he may commit the adminiſtration. Br. Ordinary, pl. 22. Cites 31 f. 6. 10. 


[ 235 ] 7. The church, when diſdiacgſaned by death, tranſlation, or other- 
Latch. 237. wite, or quaſi viduata, 20 the biſhop is employed about tranſmarine 
Fea negotiations in the ſervice of the king or kingdom, the law takes 
care to provide it 2 guardian quoad juriſdictionem ſpiritualem, 
during ſuch vacancy of the fee, or remote abſence of the biſhop, 
to whom preſentations may be made, and by whom inſtitutions, ad- 
miſſions, &c. may be given; and this is that eccleſiaſtical officer, 
whether he be the archbithop, or his vicar-general, or deans and 
chapters, in whomſoever the office reſides, him we commonly 
call the guardian of the ſpiritualties. Godolph. Rep. in the In- 


troduction, pag. 9. 
. e) Guardian of the Spiritualties. What Thing 
Parton (7) he may do. 
pl. To 4 5 | 
(Z) pl. 1. 


S. P. Arg: [I. THE guardian of the ſpiritualties may admit and inſtitute. 
Lat. 35 4 ; 

an 17 E. z. 23-] 

caſc of Evans v. Aſcough. 


[2. 2 E. 1. Rot. Pat. Memb. 5. The king preſented to the guardian 
of the ſpiritualties , the archbijboprick of Dublin in Ireland, ſede 
—_— a church in Ireland.] 

Trial (U) e guardian of the ſpiritualties ſhall 27 baftardy. 41 Al. 

p. 5. and 29. adjudged. ] : ; 

* [4. 22 E. 1. Rot. Clauſo Memb. 11. Dorſo. Letters directed to 
all the biſhops e male orizons for the journey of the king into France, 
and in the vacancy to the guardian of the ſpiritualties.] 

C5. 23 E. 1. Rot. Clauſ. Memb. 4. Prior eceleſiæ Chriſti Can- 
tuar. guardian of the ſpiritualties, in vacancy of the ſame arch- 
biſhoprick, had a fel;n delivered to him.) 

6. Debt lies againſt the guardian of the ſpiritualties, as ordinary 
in the time of vacation. Br, Ordinary, pl. 24. cites 17 E. 2. and 
Fitzh. Brief, 822. 

7. The guardian of the ſpiritualties ſhall try the iſſue of able or 
nat able in quare impedit between the plaintiff and the biſhop, 
where the archbiſhop is dead and the ſee void, and the biſhop re- 
fuſed the clerk. 40 E. 3. 25. b. pl. 32. Daubeney v. the Biſhop 
of R. | 

Latch. 237, 8. Guardian of the ſpiritualties cannot confirm a leaſe, Per Noy, 

„ . Arg. Palm. 461. Trin. 3 Car. B. R. in caſe of Evans v. Aſcough, 
cites 7 H. 4. 97. 3 

8 9. 25 H. 8. cap. 21. ,. 16. enacts, That if the archbiſhoprick of 


diars of cle Canterbury be void, then ſuch manner of licences, diſpenſations, 
facultics, 
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faculties, in/iruments, reſcripts, and other aubritings, which may be 
granted by virtue and auth:rity of this aft, ſhall { during the vacation 
of the ſame ſee } be had, done, and granted under the name and ſal 
of the guardian of the {piritualties of the ſaid archbiſhop for the time 
being, and ſhall be of lite force and eſfect as if they had been granted 


under the name and ſeal of the archbiſhop. 


235 
ſpiritualties 
nave all 
m inner of 
juciſdition 
of the 
courts, as 
the er Us 
granting li- 


cences and 


diſpen/ations, probate of wwil's, adminiſtrations, &Cc. during ſuch vacancy, and of admitting and inſlitat- 
ing '/erks prelented to them; but they cannot (as ſuch) con/-crate Or wagin, or preſent to vacant benefi. es. 


Woud': Inſt. 27. — . P. Godolph. Rep. in che Introduction, 9, 10. —8. P. Godoip. Rep. 39,49. 


C2P. 4. ſ. 1, 2, 3. 


S. 17. And if he ſhall refuſe to grant ſuch licences, &c. where by 
law they ought to be granted, in every ſuch caſe the Lord Chancellor 
of England, or Lord Keeper of the great ful, upon petition and come 
plaint thereof ta him made, may iſſue his maje/ty's it, directed to fuch 
guardian of the ſpiritualties, requiring him by virtue of the ſaid 2orit, 
under a certain penalty therein limited by the jaid Lord Chancellor or 
Lerd Keeper, to grant the ſame in due firm of law ; otherwiſe ſ and 
no juſi and reaſonable cauſe ſhewn for ſuch refuſal } the ſaid penalty may 
be incurred to his majeſly, and a commiſſion under the great ſeal if 
ſued to two ſuch prelates or ſpiritual perſons as thall be nominated 
by his majelly, impowering them by virtue of the ſaid act to grant 
ſuch licences, Sc. as were /o refuſed to be granted by the guardian, 
Sc. as aforeſaid. | 

10. The king preſented to a prebend then void, the temporalties be- 
ing in his hands ſede vacante, and before inſtitution the ding repeals his 
preſentation ; notwithſtanding which the dean and chapter being 
guardians of the ſpiritualties ſede vacante, inflitute and inſtul the pre- 
fentee. Afterwards the king, reciting that the preſentee was 
canonice inſtitutus ex ſua prielentatione, ratified and confirmed 
him. He died incumbent ; in the mean time a bifbop is created. 
The king ſhall have the preſentation again; for he was not in ex 
præſentatione regis, and conſequently the coniirmation void; and 
judgment was given (ut dicitur) for the king. But the reporter 
lays, quzre, if it be neceſſary to allege that the repeal was ſhewn 
to the guardians of the ſpiritualtics before the inſtitution, &c. fo 
as they might have notice ther: of, as of a new commiſſion, &c. 
D. 292. pl. 70. Trin. 12 Eliz. Anon. 

11. In a quare impedit the plaintiff recovered, and had writ 
to admit his clerk diredted ts the dean and chapter, guardians of the 
ſpiritualties, the fee of the bifhoprick being then vacant, which is 
not returnable ; and before execution of the aurit a biſhop is created. 
It was doubted whether the authority to execute the writ be ceaſed 
in the dean and chapter; and it ſeems that upon a ſuggeſtion 
made to the Court of this matter, eo quod nihil actum fuit in 
breve prædicto, anther writ may be eavarded to the biſhsp, and may 
be returnable if it pleaſe the party, &c. D. 350. pl. 19. Paſch. 
18 Eliz. Anon. 

12. In caſe of deprivation for nat reading the Articles of Religion, 
as required by ſtatute, the notice to the patron in caſe of the 
ſee's being vacant, ought to be given by the guardian of the 

11 ſpiritualties, 
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ſpiritualties, to make a lapſe accrue. D. 379. b. pl. 54 Paſcli. 
22 Eliz. Anon. 

13. It was a great queſtion upon a demurrer in law, if a /ap/e 
gevolves to the ordinary, and within thoſe ſix months the ordinary 


is tranſlated to another bithoprick, if the king, or his metropolitan, 
{hall preſent to that lapſe, in default that the patron does not pre- 
fent. Noy, Attorney, faid, that the warden of the ſpiritualties 
ſhall preſent, whoſoever he be. Noy, 69. Anon. cites Dyer, 78. 


pl. 103. 
It cenfos 14. When the biſhop is confirmed, then the power of the guar- 
aiter he is : — - . | 
. a dian of the ſpiritualties ceaſes, and he may conſecrate elects, confer 
the cerge orders, &c. Lat. 246. in cafe of Evans v. Aſcough. 
4 re. ; 
8 Rep. 69. in Trollop's caſe —— The books of common law differ much concerning the time oben the 
Sewer of ihe guardion of the ſpiritualties cas, and that of the biſhop commences. Some ſay, upon 
the election of the bithop, others not tili confirmation. And again, others, as to al! miniſterial acts, 
upon election; and as to judicial, upon confirmation. But as the matter is underit»od and practiſed 
at this day, the power of the guardian of the ſpiritualties ceaſes nat till confirmation. Gibſ. Cod. 132, 
133. Godoip. Rep. in the Intioguction, pag. 9. lays, it ceaſes as ſion as a new biſep is cenſecrated 
to that ſce that was vacant, er other ve 7runſ.iec who needs no new conlecration. 


Fol. 224+ (U. e) Eccleſiaſtical Courts. High Commiſſion, 
— 


[1. IN the dioceſe of Sarum, within the hamlet of Safferton, 

is a chapel of eaſe, which is 2within the pariſh of Trowbridge, 
and in which chapel /e parſon of Trowbridge had uſed to find a 
chaplain to ſay divine ſervice for the inhabitants of the hamlet. 
The parſon of Trowbridge refuſed to find one to ſay divine ſervice 
accordingly ; he may be ſued for this before the high commiſſion; 
for though it be not any of the great exorbitant offences, yet this 
offence is public, and not private; for he refuſed to celebrate di- 
vine ſervice. P. 6 Ja. B. between SIR J. UxNIEux AND PALLIR. 
Contra, P. 6 Ja. B.) 

2371 [2. A parſon may be ſued in the high commiſſion court for 
preaching againſt the Bock of Common Prayer, and refuſing to celebrate 
divine ſervice according to it; for it is a public offence. B. R. 
CHEYNEY AND FRANKLIN'S caſe adjudged, M. 7 Ja. B. Parſon 
MouxFIELD's CasE. Per Curiam adjudged.) | 

[3- A man cannot ſue a contract of marriage before the high 
commiſſioners ; becauſe this is a civil cauſe, and from their ſen- 
tence no appeal lies. H. 8 Ja. B. between CLITTORD axD Ho- 
LEY. Reſolved, and prohibition granted. . 

[4. A divorce cannot be ſued before the high commiſſioners, 
becauſe it is a civil matter, and not criminal, and therefore a di- 
vorce cannot be ſued before them; becauſe no appeal can be ſued 
thereupon, they being the higheſt court; but ought to be before 
the ordinary, M. 8 J. B. per Curiam, and prohibition granted 
accordingly.) 

[5- A man cannot be ſued in the high commiſſion for the profa- 
nation of the ſabbath, but ought to be ſued for it before the ordinary. 


M. 8 J. B. per Curiam.] 6.8 
C6. So 
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[o. So a man cannot be ſued there for carrying of wood upon a 
helyday, as St. Luke's day; but ought to be ſued before the ordi- 
nary, M. 8 Ja. B. Aitwtr's caſe, per Cook. ] 

[7. So a man ſhall not be ſued there for keeping of open ſhop upon 
a holyday. M. 8 Ja. B.] 
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reſolved that the high commiſſioners could not puniſh any man for 2worting on a holyday, aibeit it be a 
matter of eccleſiaſtical conuſance, but ought by the true meaning of the ſtatute of 1 EZ. to be punithed 


by the diocelan, 4 Inſt. 332. 


8. The vicar of the church of D. cannot ſue the parſen of the ſame 
church (who has the adveowuſon appropriate before the high com- 
miſſioners for a penſion iſſuing out of the parſonage, the parionage 
being late parcel of the poſſeſſions of a monaſtery, becaufe this 
court was appointed for exorbitant offences, and not for mneum & 
tuum, between party and party, and the ſtatute of 34 H. 8. Las 
ordained that ſuits may be for ſuch penſions in the court of the 
ordinary. M. 5. 5 Ja. B. between RoPER AND BULBROKE. Ad- 
judged, per Curiam.] 


Noy, 140. 8. 
„8. Co 


cited Mos 


917. pl. 
1306, in 
Bab, gtan's 


caſe, by 


Name tf 
Bulwas. K V. 
Roper —t 2 
Rep. 45. 3. 
C. By name 
of Sit An- 


thony Roper's caſe, ſays, it was reſolved, that the ſaid commiſſioners had no authority, nor commiſſion 


in the ſaid caſe. 


[o. If one ſues another in the high commiſſion, for net handing 


at the rehearſal of the creed, but fitting and ſaying that the conſtitu- 


trons of the biſhop were not lege divina [a prohibition will be granted}, 
becauſe it is not any enormous offence. M. 8 Ja. B. JENNER'S 
caſe, per Curiam.] - 

[To. If a feme ſues for alimony againſt her baron in the high 
commiſſion a prohibition lies, becauſe it is not an enormous 
crime within the words of the ſtatute of 1 El. but a civil cauſe, 
which belongs to the ordinary of the place where, &c. M. 17 Car. 
B. per Curiam, between * Six EDWARD PowELL and his wife, a 
prohibition granted. Between CLOBERRY and his wife, a prohibi- 
tion granted. Between Sir EpMoxb PLOWDEN and his wife, M. 
8 Ja. Rot. 912. LanGroN's caſe, P. 8 Ja. Rot. 109, MouLrTow's 
caſe, Hill. 8 Ja. Rot.—Eurrr's cafe, M. 4 Car. Rot. 1603.— 
STANLYE'sS caſe, Mich. 4 Car. Mayle's office, Luck's caſe. And 
therefore in king James's time, it was reſolved by all the twelve 
judges, that they ought not to hold plea of alimony; and upon 
that, alimony was left out of their coznmitſion for five years after. 
7 Ja. Rot. 1154. + LaxcpaLr's caſe. Prohibition granted. And 
in B. R. divers impriſoned for alimony, at leaſt 20 [were] bailed.] 


Fol. 22 5. 
— 


* Mar. 80. 
Paſch. 17 
Car. 8 Q 
and Banks 
Ch. J. ſaid, 
although 
there are 
p:ecedents 
that tne high 
commilſiion 
have heid 
pen of ali- 
mony, and 
granted the 
ſame, yet it 
was not law, 
And aith? 
a.imony be 
ex reſled in 
their com- 


m ſſion, that 


it does not mike it law if it be not within the ſtatute of 1 Eliz. to which Crawley, Rec ve, ano Foſter ]. 


out of it. + 12 Rep. 58, 53, 60. Mich. 6 Jac. S. C. 


11. The high commiſſion court, which was erected in virtue 
of 1 El. cap. 18. being aboliſhed by ſtat. 16 Car. 1. cap. 11. the 
extent and exerciſe of that authority are now matters of mere ſpe- 
culation, and curioſity ; and therefore it may only be obſerved, in 


general, that, while that court ford, there were many and great 


conteſts between it and the courts of 1 3 concerning the 
You, XVII. | extent 


| agreed; and thiey all agreed, that they may as well charge my land with a r<nt-charge, as grant alimony 


238) 
3 he . bs 
cem unn 
court in 
cauſes ec- 
clehaſtical, 
wa. by let- 
ters patents 
and that by 


238 Prerogative of the Bing. 


force and exfent of the juriſdiction aſſigned and limited by this act; the come 


virtue of the : . 4 . 
farute of miſſioners, on one hand, not confining themſelves to ſuch crimes 


1Eliz.cap.1. as might properly be called enormous (hereſy, ſchiſm, polygamy, 
_— 15 inceſt, and recuſancy) ; but taking cognizance of adultery, ali- 
an act e. mon, defamation, laying violent hands on a clerk, mitbehavi- 
ſoringto our of clergymen in their functions, and the like, the cognizance 
the crown of which, the judges affirmed to belong, of right, to the ſtanding 


the ancient = . i ; 
jurifeition ECClehaitical courts, and not to be enormities within the meaning 


ecclefaſ- of this ſtatute 3 alleging further, that the exerciſe of juriſdiction, 
tical,&c.the in theſe and the like caſes, by the high commiſſioners, would not 
high com- 5 N ; 3 

miffioners Only prejudice all the biſhops of England in their cecleſiaſtical 
might, if juriſdiction, but would be alto grievous to the ſubject, who mult 


— be drawn up from all the remote parts of the realm, when, be- 
that is, if fore their own dioceſan, they might receive juſtice at their own 


| they were doors. Much of this kind is to be met with in the reports of that 


— time, particularly in my * Lord Coke; who itrenuouſlly reſiſted 
85 


proceed to the encroachments of the high commiſſion; and he, and the 
ſentence of other judges, reſtrained them, in many inſtances, by prohibitions. 


e $0. 


nication, 

what the power of this court was, and whether they might in cauſes eccleſiaſtical, proceed to fine and 
impriſonment, is at large examined by the Lord Coke in the 4th part of his Inititutes, where he reports 
the judgment and refoluticns of the whole court of Common Pleas thereon, Paſch. 9 Jac. Reg. upon 
frequent conferences and mature deliberation, ſet down in writing by the order and command of king 


James, likewiſe whom, and in what czſes the ecclefiaſtical court may examine one upon oath, or not 


(there being a penal law in the caſe), and whether the ſaying, quod nemo tenctur ſripſum prodere, be ap- 
plicable thereunto. Godolph. Rep. 118. cap. 11. Cf. 14+ cites Trin. 13 Jac. B. R. Burroughs, 
Cox, &c. againſt the high commiſſioners. —; Bulſt. 48 to 54. Ses the 12 and 13 Reports 
throughout, & 4th Inſt. 324 to 335. 


(R. e) | Convocation of the Clergy. [Power of Con- 


vening |. 
Abr, ['1, PHE archbiſhop of Canterbury cannot hold a council for 
Lads oh his province without the king's licence ; for ſuch council 


vocation held by Hubert archbiſhop of Canterbury, was prohibited by Fitz 
— Peter Chief Juſtice, becauſe he had not the king's licence; but he 
their conro- would not obey it. Speed. 487.) | 


cation with- (2. 13 El. 3. Rot. Parl. M. 1. There is a writ for a convoca- 


— = tion of the clergy of the province of Canterbury + at Paul's, and 
2. Nor after another for the other of York. Vide ſtatute 25 H. 8. cap. 19. 


their aſ- where the clergy of England acknowledge, that the convocation of the 


— ſame clergy is, and always hath been, and ought te be aſſembled only by 
tute any ca- the king's writ. ] 

nent without | 

licence. 3. Nor execute any, which, upon conference, they ſhall conclude upon without royal aſſent. 
4. Nor after reyal afſent, but with theſe four limitati,ns :z>1. That they be . Again the king's prero- 
gative; 2. Nor againſt the common law ; 3. Nor againſt any ſtatute la; 4. Nor 3gainſt any cuſt.m 0 


the reaſm. And all this appears by the ſtatute 25 . 8. 19. and this was but an afirmance of what was 


before the ſaid ſtatute, 12 Rep. 72. Trin. 8 Ja. + Orig. is (ec). 


[3- The convocation is under the power and authority of the king. 
21 E. 4. 45. b.] 
| [4+ 23 


Tc Mi as 6 F 
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[4. 23 H. 8. cap. 19. enacts, That the convocation ſhall be aſ- 
ſembled by the king's writs. ] 

5. The high court of convocation is called the conyocation of 
the clergy, and is the higheſt court ecclefraſtical, where the whole 
clergy of both provinces are either preſent in perſon, or by their 
repreſentatives. They commonly meet and fit in parliament-time, 
conſiſting of two parts, viz. the upper-houſe, where the archbiſhops 
and bithops do ſit; and the lower-houſe, where the inferior clergy 
do fit. This court has the /eg//lative power of making eccleſiaſtical 
laws, is commonly called a national ſynod, convened by the king's 
evrit directed to the archbiſhop of each province ſor ſummoning 
all biſhops, deans, archdeacons, cathedrals, and collegiate churches, 
aſſigning them the time and place in the ſaid writ 3 but one proc- 
tor ſent for each cathedral and collegiate church, and two for the 
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[ 239 ] 
S. P. Ibid. 
586. cap. 41. 
and ſays, 
that among 
the laws of 
H. 1. cap. &. 
it was anci- 
ently called 
cburch-ge= 
1 
S. P. Wood's 
Inſt. 500, 
In the pro- 
vince ef York 
two proctors 


body of the inferior clergy of each dioceſe may ſuſſice. The ge — 
higher-houſe of convocation, or the houſe of lords ſpiritual, for the tion for every 
archdea. 


province of Canterbury con/i/?s of 22 biſbape, whereof the archbiſhop 
is pręſident; the losber-hoiiſe, or houſe of commons ſpiritual, con- 
fiſting of all the deans, archdeacons, one proctor for every chapter, and 
two for the clergy of each dlicceſe, in all 166 perſons, wiz. 22 deans, 
24 prebendaries, 54 archdeacons, and 44 clerks, repreſenting the 
dioceſan clergy. Both houſes debate and franſact only ſuch matters 
as his majeſiy by caimmiſſiau allotus, concerning religion and the church. 
The archbiſhop of York at the ſame time, and in the like man- 
ner, holds a convocation of all his province at York, conſtantly 
correſponding, debating, and concluding the ſame matters with 
the provincial ſynod of Canterbury. The antiquity of this court of 
convocation 7s very great, for (according to Beda) St. Auguſtin, 
An. 686, aſſembled in council the Britain biſhops, and held a 
great ſynod. The clergy was never aſſembled or called together 
at a convocation by other authority than by the king's writ. Vid. 
Parl. 18 E. 3. Nu. 1. Inter Leges Inz, An. Dom. 727. Godolph. 
Rep. 98, 99. Cap. II. ſ. 2. 


choſen there and preſented to the upper-houſe. The arcbbiſh:p is the preſilent, and prov 


conry ; but 
in the pro- 
vince of 
Canterbury, 
two only for 
every dio- 
ceſe. As 
there are two 
houſes of 
convocation, 
ſo there arg 
tro prol.- 
cators or 
ſpeakers ; 
on? of the 
bi ſhops 
ſometimes 
in the upper - 
houſe, cho- 
ſen by that 
houſe; an- 
other in the 
lower-houſe, 


gues and diſ- 


ſolves it at the direction of the king, For the convocation is under the power and authority of the king. 


Wood's Init. 50. 


(Y. e) The Power of the Convocation. 


[1. T convocation has not any power to do any thing 10 
bind the temporalty. 20 H. 6. 13.] 


See (X. e) 
pl. 1, 2, in 
Marg. 


— — 
Fol. 226. 


— 
See Canons, 
A convoca- 
tion (ſays 
Ld. Coke, 


12 Rep. 72.) may make conſtitutions by which thoſe of the ſpiritualty ſhall be bound, (becauſe they all, 


by repreſentation, or in perſon, are preſent,) but not the temporalty. By which it is to be hoped, he 
did not mean, that when canons and conſtitutions are framed by the ecclefiaſtical legiſlature about mat. 
ters merely ſpiritual, and being inforced by eccleſiaſtical cenſures for the improvement of the diſcipline 
of the church, and confirmed by the king as ſupreme head of the church, that ſuch confirmation has 
not power enough to bind the laity. This would look as if the laity had nothing to be ſaved but their 
eſtates, nor the clergy any thing to do, but to ſave themſelves. Much truer, undoubtedly, is the doc= 
trine delivered by Vaughan in the caſe of Grove AND ELLIOTT. The convocation, with the licence 
and aſſent of the king, under the g eat ſeal, may make canons for regulation of the church, and that as 


well concerning laicks as eccleſiaſticli. All a required of them in making new canons is, that s 
| 2 confine 
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confine themſelves to church matters. Upon the ſame foundation he declares in the caſe of Hit axs 
Goon, that a canon ſy made is the law of the kmgdom as well as an act of pailiament. Gibi. 


Cod. 974+ 


[2. The convocation has no power to alli or diſall;av the pa- 
tents of the king. 20 H. 6. 13.] 


Br. Ordina- 


ty, pl. 1. 
cet S. C. 


of the lords temporal in parliament 7 the ſheriffs of London, and 
this is ſubſcribed per ip/um regem & concilium in parliaments, by 
which the ſheriſfs are commanded e burn William Sautre, who 

[ 240 ] was before congemned for a relapſed heretick by the archbiſhop of Can- 
|  terbury, apęſtelice ſcdis legutum, and the ether ſuffragans, and all the 
clergy of the ſaid province in conculis ſus provincealt congregat, juris 
erdine.)] | 

[4- 31 H. 8. cap. 14. the fix articles are reſolved and agreed (be- 
ing matter of religion ) by the aſſent of the king, the lords ſpiritual and 
temperal, and other learned men of his clergy in their convecatizn, and 
by the affent of the commons ; but afterwards they are enacted by 
the king, lords ſpiritual and temporal, and commons in parlia- 
ment, and 10 mention of the commeation.] 

(5.21 K. 2. cap. 2. 12. enacted by ent of the lordi ſpiritual 
and priftors of the clergy, Vc.] 

[6. 1 El. cap. 1. proviſo, that thoſe who ſhall have juriſdiction 
by letters patents ſhall not have power 79 :d/udge Lereſy but in ſuch 
caſes which have been before adjudged, Ec. or ſuch as hereafter 
ſhall be ordered, judged, and determined to be hereſy by the high court 
of parliament of this realm, with the ofſin! cf the clergy in their con- 
vocation. | We 

[7. The convocation hath power to make b:lydays or faſting days. 
20 H. 6. 13.] 

2. p. per [8. The convocation hath power to male c:n/litutions provincial, 


Coke Ch. . 4 = ali 7 /* 1 N 5 | 
—— J- by vieh theſe of holy church ſhall be bound. 20 11. 6. 13+] 
ought to be according to the law and cuſtom of the team. Noy, 159. cites 20 H. 6. 14. and 21 E. 4. 46. 


See Hereſy, 
Ec. 


9. 13 El. cap. 1 2. ordains, that the articles agreed by the arch- 
biſhops and biſh5ps of both provinces and all the clergy in the convocation 
held at London, & c. ſhall be read by the incumbent, or ctherwiſe he ſhall 
te ipſo facto deprived.” | 

(10. 18 E. 1. Rot. Pat. Mem. 24. Rex miſt Rogerum extrancum 
& Hugonem fil. Ottonis ſeneſcal. hoſpitii regis archiepiſcopo Can- 
tuar. & omnibus epiſcopis & aliis prælatis apud London convo- 
catis ad appellundum pro rege, ne in concilio & congregatione illa 
contra corenam & dignitatem noſtram aliguid flatuere preſumant ; 
mandantes eis quod ſicut baronias veſtras (quas de novis tenetis) 
diligitis, nullo modo præſumant concilium tenere de aliquibus, 
quæ ad coronam vel perſonam noſtram vel ſtatum conſilii noſtri 
pertinent; & ſciatis pro certo, quod fi feceritis, nos inte ad vos 
& baronias veſtras capicmus alſo he commands them ad exhor- 
tandum & movendum vos & clerum veitrum, ut nobis, &c. ſub- 
ventionem faciatis liberalem. ) 


See Preſen- 
t tion (XI. 
2. 


Fit. 9 . 


2 H. 4. Rot. Parl. N. 24. a brit is granted by the advice 
3 8 Y 


petiti 
mage 
tried 
! gre 
Anſw 
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and at 
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h making 
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[r1- 9 E. 1. Rot. Pat. Memb. 6. inhibit archiepiſcopo & omni- Their ju- 
bus epiſcopis & aliis prælatis apud Lambeth conventuris, ne“ ali- 7 
quid flatuant in prejudicium regis, coronx vel dignitatis ſuæ.] Mas: = 

[12, Rot. Fat. 25 E. 1. Part 1. Memb. 9. Hugh le Diſpenſer riſdiction 
( was an to forbid in the name of the king to all the clergy was ta deal 
aſſembled at London at this time, that they do not make nor ordain With ere. 

. . . . . Sv . . * & t ©, ſebiſint, 
any ordinance which may turn in prejudice of the king or his miniſters, and | 


nd other 
er thoſe of his peace.) 


mere ſpiritual 

| and eccleſi- 
aſtical cauſes and herein they did proceed Ju /-gem Gitinam & canones ſanctæ eecleſiæ; and as they 
could never aſſemble togecher of thetatelves, Hut were al ways called tegetber by the king's wwrit, ſo were 
they oftentimes c mm ended by the king's wric to deu with nothing that concerned the king's laws of 
the land, his crown and dignity, his perion, or his tate, or the Kate of his council or kingdom, 
4 Inſt, 322. cap. 74. 


C13. In 44 E. 3. in a ſynod, a canm was made, that the parſen Parith 
8 „ 1 2 1 . clerks were 
of every church in England fbould appoint the clerk of the pariſb.] —— 
real clerks; of W om every miniſter had at Haft one to aſſiſt under him, in the celebration of divine 
omces; and notwithſtanding be was men aingd by the pariſhioners, 1: was appointed to the office by the 
min'tter, is f well according to che contt:.tutivn of aichkbithop Ponitace, 45 H. 3. in the year 1261, as 
by che cuſtoin of the team. Git, Cod. 240. | 
1124 J 


14. In another ſynod, held 1603, a canon was made to the ſame Since the 
effect, and yet this does net take away any cufiom where the Pa- —— 
riſhioners or churchwardens have uſed to appoint the clerk ; be- the right of 
cauſe it is temporal, winch cannot be altered by a canon. Mich. putting in 
24 Ja. B. R. Wall eo v. Gall, per Curiam, and by the counſel Fa 
agreed, and proliivition granted by conſent to try the cuſtom.J often been 


conteſted 
between incumberits and parithioners for maintaining the autho-ity of the canon, in favour of the in- 
cumbent, +gain't de plex of cu tem in behalf of the pariſhioners; and prohibitions have been praye! 
aud always outa;ned. Gibl. Cd 240, 241. 
| [For more as to Clerks of Pariſhes, fee Cle. K of a Paiith], 


[15. Rot. Parl. 18 E. 3. N. 12. the commons pray, that no Þ Orig ls 
petition made by the clergy, which may be in 4 decreaſe or da- Org 15 
mage of the people, or of the commonalty, be grauted till it be (grants). 
tried by the king and all the council, that without damage of the $ Orig: is 
great men, or of the commons, F it may be well obſerved. — 
Anſwer, it pleaſes the king and his council that fo it ſhall be.] tener). 

(16. Rot. Parl. 18 E. 3. N. 23. the petitions of the clergy, 
and anſwer of the king, and granted by him under his feal.} 

(17. 2 H. 4. cop. 5. it is recited that the Lollards preach, Oc. to 
the great peril of the faule of the peaple, and of all the realm of Eng- 
land, as nw plainly is found and ſufficiently proved before the reverend 
father in God the archbiſhop of Canterbury, the bi/>5ps and other pre- 
lates, maſters of divinity, and defors of canon and civil lazws, and a 
great part of the clergy of the faid real, eſpecially aſſembled for this 
cauſe, (It ſeems it was a convocation in which the civilians were, 
who arc laymen.) ] | 

18. The jurifdiction of the convocation is only touching matters The jurif- 


merely ſpiritual and eccleſinflical, wherein they proceed juxta legem — 


2 7 the convo- 
Uvinam & canones ſanctæ ecc/efie. Godolph. R 2p. 99. cap. 11. ſ. 2. cation may 
de exerciſed, 


u making canzns with the king's licence and aſſent, in ex. mining and cenſuring heretical or ſchiſ- 
4 | matical 
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matical bcoks or perſons. But then an af lies to the king in Chancery, or to bis delegates, as hath 
been lately reſolved. It is the legiſlative power in the church, and the canons that are made concerning 
the church with the royal aſſent, bind the clergy, but not the laity, Wood's Inſt. 500, 


19. Serjeant Hawkins ſays, it 1s certain that the convocation 
may declare what opinions are heretical ; but that it has been queſ- 
tioned of late, whether they have power at this day to convene 
and convidt the heretick, Hawk. Pl. C. 4. cap. 2. ſ. 3. 


(Z. e) The Privileges of the Convocation. 


In theJour- [. 8 H. 6. LL the clergy from henceforth to be called to the 
4 > el ; $5 

1 cap. I. caut cation by the king's writ, and their * ſervants 

Houle cf _ : O i : 

Lords we and familiars Hall fer ever hereafter uſe and enjcy ſuch liberty and 

find everal immunity in coming, tarrying, and returning, as the great men 

8 and commenalty of the realm of England, called or lo be called to the 

lordſhips for #:ng's parliament, have uſed, or ought to have and enjoy.] 

redreſs, in 

caſes where this liberty of the convocation-clergy hath been invaded, which their lordſhips have accord- 

ipgiy granted. Gibſ. Cod. 975. S. F. Godolph. Rep. gy. cap. 11. 1. 2. 


[ 242] (A. f) Biſhop and | Temporalties. For what Cauſes 
1 the Temporalties ſhall be /c/cd. 


Fol. 228. 

— prmnmnnd 

TTemporal- [I. 2 6 a biſhop incumber the church after a prohibition of 5 

— I admittas delivered to him, and thereof found guilty in 

which bi- quatre incumbravit, yet his temporaltics ſhali not be ſeiſed for this. 
0 * 

5 21 E. 3. 13. Curia. But qurzre.] 


the king, as caſtles, manors, lands, tenements, parſonages, tithes, and all other certainties of which the 
king is anſwered during the vacation. Savil, 52. Paich, 25 Eiz. Anon. 1 S. P. Br. Reſeiſcr, 
pl. 9. cites 21 E. 3. 3. | 


Br. Con- 2. If a prior be attainted in an attachment upon contempt, for nit 


— admitting a varlet to his corody, his temporalties ſhall be ſeiſed. 


38 Aff. 22. 38 Aſſ. adjudged.] 


Br. Con- [3. If a l/h be attainted in an attachment upen a prohibition, his 
tcmpts, pl. temporalties ſhall be ſciſed. 21 E. 3. 3. 60. b. adjudged.] 


19. C.tes 
S. C. — Br. Quare Incumbravit, pl. 1. Cites S. C. — Br. Reſciſer, pl. 9. cites S. C. 


4 Pr. . F4. If a bi/bep be freund a diſturber in a quare non admiſit brought 
e cler P . : 2 * . i 0 
3 by the king, his temporalties ſhall be ſciſed. 23 E. 3. 22.] 

E. 2. 23.—8. P. Br. Quare Impedit, pl. 97. cites 24 E. 3. 55,-Br. Forfeiture de Terre, pl. 106. 
eites S. C. Ard the king ſhall have the profits till ke reſtore to him the temporalties, as it ſeems ina 


quare impedit. 


[5. 10 E. 1. Rot. Pat. Memb. 3. Mandatur quod omnes tertæ 
& tenementa epiſcopi London capiantur in manus regis & inde 
faciend' prout rex injunxerit occaſione cujuſdam tranſgreſſions 
enormis nobis per ipſum epiſcopum factæ. ] 


6. If 
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[6. If 
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(6. If a biſhop be attainted in a treſpaſs againſt the peace, his tem- 


poralties ſhall be ſciſcd; for he ſhall not be taken as another man, 
becauſe he is a prelate. 29 E. 3. 42. 

[7- M. 19 E. 3. Rot. 114. Epiſcopus Norwich implacitatur per 
regem for proceeding in the ecclejraſtical court againſt the abbot of St. 
Egid, againſt the privilege of the jaid abbey, granted by the king before 
the congueſt, Cc. and the defendant found guilty by jury, it is ad- 
judged that the temporalties of the biſhop ſhall be ſeiſed; and 
that in ſuch eaſes for contempt to the king, the bodies of the 
biſhops caperentur prout per diverſa recorda progenitorum regis 
liquet. 'Tamen qud1d hoc dies data eft.] | | 
8. In eſcape againſt the abbit of Weflminſter of a clerk attaint, it 
was prayed that the temporalties thould be ſeiſed; to which it 
was not anſwered, therefore quære. Br. Reſeiſer, pl. 17. cites 
21 Aſſ. 12. 

9. 25 Ed. 3. 6. enacts, That the biſhops temporalties ſhall not be 
ſerzed into the king's hands fer a contempt, but they ſhall pay a reaſon= 
able fine. 


—— 
w i 


— 
4 8 
- 


I 
<-þ 
4 
4 
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F 
See (E. f) p | 
pl. 7. the 1 
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bury, 21 E. * 
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ſhall make fine, and if he t a clerk ub can read, he ſhall make fine; and if he ſuffers purga- 
ton to be made by a clerk contrary to the common lags, this is an eſcape z but the temporalties of the or- 
dinary ſhall not be ſeiſed in ſuch caſes, becaule by this ſtatute the juſtices ſhall aſſeſs a fine without 
ſeiſing. Br. Ordinary, pl. 12. cites 9 E. 4. 28. ——S, P. Br. Clergy, pl. 2. cites 7 H. 4. 41-—— 
S. P. And he i nr judze of the priſoner, nor of his reading, bt is [only] miniſter, and the juſtices 
are as judges. Br. Ordinary, pl. 10. cites 7 E. 4. 29. Ibid. pl. 20. Cites 7 H. 4. 41+ S. P. 
But per Gaſcoign, if the 0: dinary cha/lenges one for a clerk ⁊ubo is no clerk, the Court ſhall ſeiſe his tem- 
poralties. And 2 Inft, 16+. lays, that anciently his temporalties were liable to be ſeiſed for ſuch 
contempt, But fince this ſtatute it is held to be fineable only.— And 2 Hawk. Pl. C. 360. cap. 33. 
ſ. 116. ſays, it ſeems to be gererally agreed that he ſhall now be only fined in ſuch caſe and the like, 


for cbtinately perſiſting to return that a priſorer reads as @ clerk, or the contrary, &c. againſt the declared i 


ſenſe of the Cuurt, 


10. Iſſue was taken in caſe of a corody, if the bing was patron 
ef a priory, (where he had preſented one to the corody, by rea- 
ſon that his progenitor founded a chapel there before any priory 
was there,) or if the biſhop of E. and his predeceſſors de tempore 
have been patrons there? And the jury found for the king; for 
which cauſe, and becauſe the priors had made elections of pricrs 
there without licence of the king, to the diſinheriſon of the king and his 
crown, it was agreed, that the king recover the patronage, and 
that the temporalties be ſciſed into the hands of the king for the 
diſinheriſon and contempt, until he had made ſatisfaction to the 
king. Br. Preſentation, pl. 39. cites 38 Aſſ. 22. 

11. If the Ling preſents and his clerk is in, and after the king re- 
wvohkes his preſentation, if the biſhop does not remove the incumbent, the 
king ſhall ſeiſe the temporalties. Per Thorp. Br. Ordinary, 
pl. 23. cites 44 E. 3. 35, 36. 

12. Where the king writes to the biſhop to aſſoil a man excommuni- 


cated for a cauſe which does not appear to the biſhop, and he does 


not do it, the king ſhall ſeiſe his temporalties. Br. Reſeiſer, 
pl. 8. cites 14 H. 4. 

13. An archbiſhop is attainted of treaſon, the king ſhall have 
the temporalties in jure corone, 85 in jure vacations ; for he re- 


4 | mains 


[ 243] 


Br. Preſen- 
tation, pl. 6. 
cites S. C. 


Br. Excom- 
mengement, 
pl. 5. cites 
14 H. 4. 14. 
S. C. 
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mains archbiſhop until degradation and deprivation. Jenk. 210, 


pl. 44. cites D. 108. 


(B. f) What Proft the King ſhall have thereby. 


Pr.Reſeiler, LI. J F the king has judgment to ſeize the temporalties of the 
3388 bithop for contempt, he ſhall have the preſentation to the 
lays, ans to Prebend annexed to the temporalties which ſhall become void after. 
kee 21 E. 3.29. adjudged. Though the Bing has the temporalties as a 
eg dig, til! a fine mage to him by the biſhop. 21 E. 3. 29, 30. ad- 
king as Judged.] 

p<i.cthon, 

and noc only the profits.Þr. Scire Facias, pl. 101. cites S. C.— Br. Seifin, pl. 9. cites S. C. 


2. Quare impedit by the king of the advowſon of B. and made 
title by the poſſeſſions of the abbot of Reading in his hands; and the 


detendant ſaid, that king H. great grandfather of king J. granted 


to the abbet and his monks, that he and his heirs ſhould not meddle with 
the peſſeſien of the houſe in the time 4 vacation, but that the prior and 
monks ſhould have the diſps/ition of them for their ſuſtenance ; and 
ſaid, that they had enjoyed it accordingly. And the beſt opinion 
was, that the grant is good, and that this word (A] ſhall 
be taken t9 be all which they all have in psſſ:ſion. And per Chelr. 
where a man demands franchiſe by charters of the king before 
time of preſcription, he ſhall not have it otherwiſe than it has 
been uſed, quod non negatur; and quzre the reaſon of thoſe 
words (for their ſuſtenance); for preſentation to adv;w/on is nat 
ſuſtenance to them. Br. Patents, pl. 22. cites 39 E. 3. 21. 

wid. in 3. The maſter and fellows of Merton College in Oxford were 

Marg. ſays, patrons of a benefice within the biſhoprick of Durham, and the 


OF” incumbent died, and the church remained void by fix months ; and 


aw: ded, afterwards the bybop was deprived. Whether the collation be- 


that it de Jongea to the Ling or to the archbiſhop of York, metropolitan, or | 


* = not? Quzre. D. 87. b. pl. 103. Paſch. 7 E. 6. 'The Maſter 


theipiricual- and Fellows of Merton College's cafe. 
ties. le | 
ſe ms that it i; becauſe that it comes by reaſon of the ſpititualties. 


( a ] | 
. wth (C. f) YViftations. What Perſons may be vi/ited. 


Li. 2 VERY ſpiritual perſon is viſitable by the ordinary. Davis, 1. 
Commend. 72. b 
Ito a rim, [z. If a retry has been appropriated ts an abbey, the viſitation 


—.— #22 ſhould ceaſe as to the refor ; for the abbot was not viſitable as 


Cour: ſeem- rector for his doctrine, Davis, 1. Proxyes, 3. b. 73. 

ed of opinion, | 

that the b ſhop, notwithſtanding the appropriation of the benefice, might viſit to ſee how the church 

was ſerved, ſacraments admin ſiteicd, &c, and _—_—— to ſuſ penſion; but it was cicar he could not 

ai prive him. 10 Mod. 63. Sich. 16 Annz, B. Re Dr. Harriion v. Archbiſhop of p : 
: 3. Du 


ch 


ut 
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[3. But all abbies and priories of common right, F they were 
not lawfully exempt, were viſitable as to their rule and order. 
Davis, Proxies, 3. b. for they were religious.] 


(D. f) Biſhop. Viſitation. 


[I. DELN is viſitable de mero jure by the ordinary, for he is 


ſpiritual. D. 10 El. 273. . 

Tu. If the patronage of a deanery be appointed to the king by a flatine, 

and that he and his ſucceſſors ſbull nominate him with a ſaving of al 

rights, &c. to ſtrangers, except the biſhop, and after the king nomi- 

nates a dean, he is viſitable by the ordinary notwithſtanding the 

ſaving ; for this goes to the poſſeſſions, and the deanery is ſpiritual. 

D. 10 El. 273. 38.] | 

[3- The ordinary has power correction of a parſon. 20 H. 6. 46.] - — 


ſome caſes a power as to the perſon, though not to the place; for if the parſon of a donative marries 
without A lit ene ur cm any miſd:meanor, the ordinary may puniſh him. Watl. Clerg. Law, 173, 
174+ Cites 3 Salk. 140. 


[4. But not of an abbot. 20 H. 6. 46.] | 
LJ. Every hoſpital, be it lay or ſpiritual, is vi//itable. Cook, 10. 
Sutton's Hoſp. 31.] 
[6. When the hoſpital of St. John of Feruſalem was ſurrendered 
and diſſolved, and /uppreſed by the act of 33 H. 8. and their poſſeſ- 
frons veſted in the crown by the act, yet the viſitation of them did not 
ceaſe thereby, becauſe their corporation was not diſſolved by it; but 
when they were deraigned, and left their habit, rule, and order, for 
which they were viſitable, then the corporation was utterly diſ- 


| ſolved, and upon this the viſitation ceaſed. Davis, Proxies, 1. b. 


 Agreed.] 
E Fol. 230. 
(E. f) What * Perſon ſhall viſit. 
2 re is a 
Lr. BY the ancient law of the realm, the king has power to viſit, cure oi ſouls, 
| reform, and correct all abuſes and enormities in the church. — — 
Davis, 1. Proxies, 4.] | ther by thi 


[2. By the ſtatute in time of H. 8. the crown was but remitted and biſhop, if it 
reſtored to its ancient juriſdiction, which was uſurped by the biltop _—_ * 
of Rome, Davis, 1. Proxies, 4. a layman, he 
mu make delegates ; if to the king, the /ord-keeper does it, Per Twiſden J. Mod. 12. pl. 34. Mich, 
21 Car. 2. B. R. in the caſe of Clerke v. Heath. | 5x 

| EY : [ 245 ] 

[3. H. 8 E. z. B. R. Rot. 97. Epiſcopus Exon. attachiat. ad re- Gib. Cod. 


237. cites 


ſpondendum domino regi quare exerceret juriſdictionem in capella regia 53 C. but 


Sanctæ Burianæ in Cornub. c. bene placitat. ibidem. And Tr. 17 cites it as in 
E. 3. Rot. 97. B. R. | | time of E. 1. 

C4. The ting himſelf ſhall viſit his free chapels and hoſpitals, and Free chapels 
not the ordinary. Davis, 1. Proxies, 4. 27 E. 3. 85. F. N. B. 42. a. — doch is 
The Lord Chancellor ſhall execute it for the king. ] point of ex · 


emption 
from ordinary viſtation, though the head or members receive inſtitution from the ordinary. This ap- 


pears 


19 
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pears. bevond exception from the king's pretation of a prebendary of the free ct apel of H:fings, made 
to the biſhop of Chicheſter, and a royal mandate for inftalment, reciting the admithon and inſtitution of 
the perſon preſented ; both which we find in the Regitter. Gibſ. Cod. 237 


= 3 * 
If the biihop attempt to viſit an huſpital of royal foundation, a provilition is provided in the Regiſter, 
fol. 40. d. By the tenor of which i: appears, that de jure communi, the Chancellor of England for the 
ume being had the right of viſiting all ſuch hoſpitals in tue name uf the king, Gibf. Cod. 1147. 


An incum- [g. The donatives of the king are not viſitable by the ordinary. 
NG Davis, 1. D. & C. of FERNS, 46. temp. E. 6. Br. Premunire, 21. 
King's, as he 21 Aﬀ, 29. 8 E. 3· All. 150. 

ere it [6. The donatives of the king are properly v:/ftable by the Chan- 
the ms cell;r. Davis, 1. 46. F. N. B. 42. A. And the king may make a 
letters pa- /Þecial commiſſion to this purpoic. D. 1. 46.} 

rents, he 

mall not be vifitad'e, nor de>rivable, by any ecclefiaſtico] authority, but by the Lord Chancellor, or by 
commim̃oners under the great feal. 12 Rep. 41. in Nicaulas Buller s calc, 


O7. The abbey of St. Edmond"s-bury was of the foundation of the 
king, and exempt from every juriſuition of the ordinary, that no ordi- 
nary ſhall viſit there, and after ordained in parliament, that if the biſhop, 
er his ſucceſſors, viſit againſt the ardinance and foundation, they ſhall 
ferfeit 30 talents, and after the biſhop is ſued upon a contemps fer 
vi/iting contrary to this, and againſt the prohibition of the king not 
to viſit, and for this his temporalties feiſed, and he forfeited the 
talents. 21 E. 3. 60.] 

(8. 8 E. 1. Rot. Clauſ. Memb. 8. Rex vic. Glouc. precipimus fibi 
guad non permitias Wigorn. epiſcopum vel offic. aut alios miniſtros 
ſuos capellanos, clericos, aut altos miniftros liber capelle de, Wc. 
que ęſt de hereditate J. S. infra etatem, & in cuftodia naſtra exiſtentis 
viſitare vel juriſdictionem ordinariam in cadem libera capella exer- 
cere, aut in ea aliquid contra tenorem inquiſitionis, nuper de præ- 
cepto noſtro ſuper hoc, &c. attemptare, &c. ſed in eodem ſtatu in 
quo fuit die obitus patris prædicti J. S. manuteneas, protegas & 
defendas durante cuſtod. & hoc nullo modo omittas, &c.] 

[o. 23 E. 1. Rot. Clauſ. Memb. 7. Becauſe e free chapels of 
the king are exempt from the ordinary juriſdiction, which the dean 
and sfjicial of London compels them to pay, &c. Prohibition, 6 E. I. 
Rot. Pat. M. 17. in ſchedula annexa. The king recites, quod cum 
eccleſia Omnium Sanctorum de Derby cum præbendis & aliis pertt= 
nent. ſuis ſint libcra capella regis, & ab omni ordinaria juriſdic- 
tione exempta & domino papæ immediate ſubiedta, &c. & archidliaco- 
nus Derby juriſdictionem ibi vindicat. Rex mandat quod præfato 
archiadiacono talem juriſdictionem vindicanti in nullo obtempe- 

110 246] rent.) | | 
So of cl- [ Io. If a hyſpital be ſpiritual, the biſhop ſhall viſit. Co. 10. 

— 2 Sutton's, 31. 8 Aſſ. 29. 8 E. 3. Aſſ. 150. 

viſitor, ei- [11. If a hoſpital be Jay, the patron ſhall viſit it. Co. 10. SUT- 

ther by ap- - TON'S, 31. 8 All. 29. 8 E. 3, Afl. 150.] 


ntment o 
Cha founder, or of the law. If it be a * lay one, the founder, or his heirs ; but if an eccleſiaſtical one, 
then the biſhop of the dioceſe is, Per Holt Ch. J. Show. 74. Mich. 1 W. & M. Perkins v. 
*S,P. Jenk. 270. pl. 88, ——It is ſaid, in the Journal of Parliament, 3 H. 8. that f abuſes relating 
20 beſpitals ought to be r:formed in conwication ; but though the rule of the canon is that hoſpitals, de 


jure communi, were under the inſpection of the biſhop; and though alſo the order of the lords in pariia- 


ment implies plainly, that they underſtood the ſtatute 2 H. 5. cap. 1. to be an affirmance of that general 
right, without any exception, but to thoſe of royal foundation, ſince the ſtatute neither mentions nor im- 
1 ** 
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plies any other, yet Lord Coke diſtinguithes between ſpiritual and lay hoſpitals ; and ſail, the exemption 
from the ordinary, in the caſe of Sutton's Hoſpital, was but declaratory z for being a lay incorporation, 
he neither could, nor ought to viſit it. Gibſ. Cod. 1147, 1148. 

Holt Ch. J. he'd, that in defect of a particular appointment of a viſitor by the fonnder, the common 
law makes the founder v.ſitor, and it is not at his plcaſure, whether there ſhall be a viſitor or not; but if 
he is ſilent during his o20n tim?, the right will deſ-end en his heirs. And his lordſhip ſaid, that it ſo ap- 
pears by the cale in Yelv. 75. and 2 (ro. 60, wheie it is admitted on all hands, that the founder is pa- 
tron, and as founder is vifitor, if no particular viſitor be appointed, and that ſo is 8 H. 3. 70. && Aſſ. 29. 
ſo that patronage and viſitation are neceflary conſequents of each other; for this viſitatorial power was 
not introduced by any canons or conſtitutions ecclefiaſtical; it ariſes from the property which the 
founder had in the lands aſſigned to ſupport the charity. Skin. 483. Trin. 6 W. & M. B. R. in caſe 
of Philips v. Bury Show. Parl. Cates, 45, 46. Accordingly, and there it was further argued, 
that in our old books (d-privid by pairon ) and (deprived by wiſit:r ) are all one; for this authority to 
viſit is a benefit that naturally ſprings out of the foundation, and it was in his power if he pleaſed to 
transfer it to another, and where he had 1o done, the other would have the ſame right and authority as 
the founder had; that there is n manner of difference betcucen an hoſpital and a c:licge except only in de- 
gree : an hoſpital is for thoſe that are poor and mean, or ſick, &c. A college is for another ſort of per- 
ſons, and to another intent; the former is to maintain and ſupport them; this is to educate them in learn. ' 
ing, that have not otherwiſe wherewithal to do it; but ſtill it is much within the ſame reaſon of that of an 
hoſpital; and if in an holpital the maher and poor are incorporated, it is a college, having a common ſeal 
to act by, though it bears not that name, becauſe it is of an inferior degree; and in both cafes there muſt | 
be a viſitor, as both are eleemoſinary.— And 5 Mod. 404. Paſch. 10 W. 3. the KIS G v. BLYTHEg 
it was held per Cur. that all eleemoſinary corporations, who are to receive the charity of the founder, 
whereof a particular viſitor is not appointed, if they are eccleſiaſtical, then the ordinary of the place is 
viſitor; but if they are lay corporations, then the founder and his heirs are perpetual viſitors. —— 
12 Mod. 232. Mich. 10 W. 3. Anon. Holt Ch. J. ſaid, he took it that the corporation of a college 
being lay, the viſitation belongs to the rounder and his heirs, and if the founder dies <vicbout heir, that the 
wifitaticn ſhall go to the king ; for which ſee 5 E. 4. Simon DE MonForD's CASE, and aid, that this 
was his private opinion; and that whether a right of viſitation ſhould eſcheat was a point which divided 
the Court in Dx. PaTeick s CASE; and aid, that there is a great civerſity between abbot and convent, 
and maſter and fellows; mayor and commonalty, &c.; for, in caſe of abbot and convent, there mult be 
the major part, and the abbot befides, becauſe he acts only cum conſenſu of the major part of the reſt 3 
but in caſe of matter and fellows, &c. the maſter himſelf is but part of the acting part, and he is one of 
the grantors as well as the reſt; and he ſaid, that in cafe it be a donative and a private corporation, though 
it be ſpiritual, yet he is of opinion that the viſitation belongs to the founder, though he does not, by ex- 
preſs words, reſerve it to himſelf ; for why thould it of common right belong to the ordinary? And 
whether the king may grant the inheritance of a viſitation may be a queſtion ; for it may be ſaid to be 
privy to his perſon ; but without doubt he may grant to whom he pleaſe to be viſitor for a time. 


[12. If a lay hoſpital be erected, and no viſitor named, but gover -. 
ners appointed, the governors thall viſit. Co. 10. SUTTON, 31.1 Fol. 231. 


If the founder limits net wb» ſhall viſit (ſays my Lord Coke) the biſhop of the dioceſe ſhall, for which 
he refers to the ſtatute of 2 H. 5. cap. 1. and fays nothing of his diſtinction between ſpiritual and lay 
hoſpitals. Gibſ. Cod 1151. Gilbert C. B. ſaid, the meaning muſt be, that when an hoſpital 
is incorporated as a diſtinct corporate body, and governors appointed; that (in point of conſtruQion) is 
then a parting with the viſitatorial power; for there can bend end in erecting the governors, but to 
make them viſitors where the poor are the corporation, and the revenues are lodged in them as a corpo- 
rate body. Hill. 12 Geo. 1. G. Equ. R. 180. Caſe of Birmingham School. ——S, C. 2 Wms.'s 
Rep. 325. Eden v. Foſter. 


[13. All abbies and pricries were viſitable by the ordinary as to their 
_ and order of common right, if they had no exemption. Davis, 
roxies, 3. ] | | 

[14. The hoſpital of St. John of Feruſalem was viſitable by the ordi- 
nary of common right. Dav. Proxies, 1. admitted. For they 

were religious. ] | 
[15. In the fatute of 25 H. 8. which takes away the pope's ſu- 
premacy, there is a proviſo, (viz.) That the archbiſhop of Canterbury, or 
any other perſon or perſons, ſhall have no power or authority, by reaſon of 
this act, to viſit or vex any monaſteries, abbies, priories, colleges, hoſpi= 
tals, houſes, or other places religious, which be, or were exempted before 
the making of this aft, any thing in this act to the contrary thereof not- 
withſtanding ; 
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avith/tanding ; but that redreſs, viſitation, and confirmation, ſhall be 
had by the king's h:ghneſs, his heirs and ſucceſſors, by commiſſion under 
rhe great ſeal t9 be directed to ſuch perſons as ſhall be appointed requiſite 
for the ſame, in ſuch monaſteries, colleges, hojpitals, priories, houſes, and 
laces religious exempt, fo that n2 viſitation or confirmation ſhall be from 
henceforth had or made in, or at any ſuch monaſteries, colleges, hoſpitals, 
priories, houſes, and places religious exempt by the ſaid Lib of Rome, nor 
by any of his authority, nor by any cut of the king's domunions, &c.] 
£16. In the fatute of 31 H. 8. cap. 13. of the diſſolution of mo- 
naſteries, there is this proviſo, (viz.) That ſuch of the late monaſteries, 
abbies, pricries, nunneries, colleges, hoſpitals, houſes of friars, and other 
religious and ecclefraftical houſes and places, and all churches and chapels 
to them, or any of them belonging, <vhich before the diſſolution, ſuppreſ= 
in, renouncing, relinguiſbing, forfeiting, giving up, er coming unte the 
king's highneſs, were exempted from the viſitation or viſilations, and 
all other juriſdictian of the ordinary or ordinaries, within whoſe dioceſe 
they were ſituate or ſet, ſhall from henceforth be zuithin the jur:/diftion 
and viſitation of the ordinary or ordinarigs within whoſe dioceſe they, or 
any of them, be ſituate and ſet, or within the juriſdiftion and viſitation of 
fech perſon or perſons as by the king's highnefs ſpall be limited or appoint= 
ed, this act cr any other exenipt liberty or Juriſdiction to the contrary not- 
wit landing.) 5 


” 


and the ſecond by commiſſion from the donor, or ſuch as the crown may have exempted or thall exempt, 
purfuant to the powers granted by this ſtatute. Givi. Cod. 1018. 


® Fol. 232. 


[17. In the Hatute of 1 & 2 P. & Aar. cap. 8. (which repeals 
the ſtatute of 25 H. 8. before- mentioned here) there is this proviſo 
(viz.) Whereas by the diſſalution of monaſteries and other religigus houſes, 
certain pariſh churches and chapels were before exempt from the juriſ= 
dictian of the archbiſhops and biſhop of the dioceſe, and by ſpecial ex- 
emption and privilege from Rome, ꝛuere under the gaverument and or- 
der of the abbots and priors of thoſe religious houſes, which ſaid churches, 
by colour of the ſaid exemptizns, be now of ſpecta! grant from king H. 8. 
and king Edward, under the rule and government and juriſdiftion of 
laymen, whs can no more enjoy that ſupremacy over theſe particular 
x” ares than the king might gver the whole realm, be it enacted, that 


all ſuch archbiſhops and biſhops in their digceſe, and all other ſpiritual per- 


fons having juriſdictiat, and their miniſters and fficers, and no lay per- 
ſor. or perſons, in every church and place within the precinct of the ſame, 


being exempt or not exempt, may freely and witnout impediment execute 
their ſpiritual juriſdiftion in all points and articles, as though no ſuch 
exemption or grant had ever been made. But after there is a proviſo, 
that this ſhall not extend to toll or diminith the privilege of the uni- 
verſity of Cambridge or Oxford, nor the privilegesor preragatives grant- 
ed before to the churches of Y inſterand W indfor,* nor the Tower 
of Landon, nor be prejudicial to ſuch temporal lords and poſſeſſion- 
ers within the realm, who by ancient cuſtom have enjoyed pro- 
bates of teſtaments of their tenants and others; but this act is 


repealed by the ſtatute of 1 Eliz. cap. 1.] 


(18. In the /atute of 1 Hlia. cap. 2. (which is an act for uni- 
ſormity of common prayer) there is a provſo, (viz) that all and fin- 
| gular 


Prerogative ot the King. 


gular archbiſhops and biſhops, and every of their chancmdigrs, commiſſu- 
ries, archaeacons, and other ordinaries, having any peculiar eccleſiaſtical 
guriſdifion, ſhall have full poæter and authority by virtue of this act, as 
wel! to inquire in their vihtations, finds, and elſewhere within their 
juriſdiction, at ny other time or place, t9 take occafſrons and informations 
of all and every the things above-mentioned, done, committed, or perpe- 
truted within the limits of their juriſdictian or authority, and to puniſb 
the ſame by admonition, excommunication, ſequęſiratian, or deprivation, 
and other cenſures and proceſs, in like manner as heret:fere hath been uſed 
by the queen's ecclefraflical laws.) 

(19. In the ſaid ſtatute 1 Elix. cap. 2. it is enacted, That ſuch 
privileges, juriſdiftions, ſuperiorities, and pre-eminences, eccleſiaſtical and 
ſpiritual, as have been by any ſpiritual and ecclef;aſtical poæuer or autbo- 
rity exerciſed, or may lawfully be exerciſed or uſed for the viſitation of 
the eccleſiaſtical flate and perſons, and for reformation, erder, and cor- 

rection of the ſame, and of all manner of errors, ſchiſms, abuſes, offences, 
contempts, and enormities, ſhall for ever, by authority of this preſent par- 
liament, be united and annexed to the imperial crown of this realm ; 
and that the king, his heirs and ſucceſſors, ſhall have full power and 
authority by virtue of this act, by letters patents under the great ſeal of 
England, to afſign, Oc. to uſe, exerciſe, Ec. under the king, his heirs 
and ſucceſſors, all manner of juriſdition, &c.) | 

20. The ſame place may well be viſitable by tavo different provers, 
So it is in the caſe of every cathedral and every dioceſe, which are 
viſitable as well by the metropolitan as by the biſhop. 
Gibſ. Cod. 1151. 

21. The archbiſhop of D. libelled in the ſpiritual court againſt 
the dean and chapter there for denying to admit him to viſit them. 
The defendant ſuggeſted for a prohibition, that the chapel 2vas of 
royal foundation, being firſt a monaſtery of royal foundation, and after 
wards tranſlated into dean and chapter ; and being a donative, was 
exempted from the viſitation of the ordinary. Upon a prohibi- 
tion the plaintiff declared, that this chapel was of royal foundation, 
and that the ordinary had no viſitatorial power there, but what he had 
by the letters patents of creation 33 H. 8. which expreſily provide, that 
the archbiſhop ſhall have no poxver over the deanery, but ſuch as he had 
over the prior and convent of the Holy Trinity time out of mind, which 
priory was of royal foundation, and had time out of mind been 
viſited by the king or his chancellor. The archbiſhop, after over, 
pleaded, thut the king did further order and declare in the ſaid letters pa- 
tents, that the church of the Holy Trinity ſbould be the archiepiſcapal ſeat 
of D. as it 9vas before, and as it uſed to be ; and the archbiſhop ſhould 
exerciſe nojuriſcliction there, but ſuch as he uſed when it was a priory ; 
and that time out of mind the ſaid arcnbiſhyp, and his predeceſſ+ rc, 
archbiſhops of Dublin, kept their cathedr«!; in this church, and that the 
prior and convent before, and the dean and chapter ſince the tranſlation, 
were the chapter of the ſaid archbiſhop, and time out of mind had teen 
viſited by them, as occaſion required, and troverſed that the priory was 
of royal foundation. Upon a ſpecial demurrer judgment was given 
in C. B. in Ireland for a conſultation, and that judgment affirmed 


[248] 


in B. R. there, Upon error brought in the Houſe of Peers here, 
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it was argued, that this being an ecclehaftical corporation, is by com- 

mon intendment ſubject to the viſitation of the ordinary of the place, 

unleſs by the patent of creation there had been a viſitor appointed 

by the founder; for all ſuch are prima facie ſubject to the juriſ- 

diction of the ordinary, though founded by the crown, and ſo is 

CoxrwEr's cafe, in D. 273. that the only material point is, whether 

this was of royal foundation, or nas“ which was not the point of the 

see (C. f) caſe between this“ ArcuBisHoe and DR HaRRISON ſome years 
Marg. pl-2- paſt, who was a prebendary of this church. For if the prior 

was not of royal foundation, the deanry into which it was _ 

lated, cannot be ſo; but if it was of royal foundation, then the 

tranſlation into dean and chapter is no prejudice to the founder, 

he remaining founder {till; for nothing is altered but the mo- 

naſtic rule and habit; and ſo it was held in the DEAN AND CHap- 

TER OF NoRWICH's caſe. 3 Rep. 73. 30 H. 8. at which time the 

= and convent of the cathedral church of the Holy Trinity of 

orwich was tranſlated into the dean and chapter. So that if 

I 249 J nothing is altered by the tranſlation, the founder is not deprived of his 

| right of patronage, neither is the viſitor of his right of viſitation ; be- 

cauſe it is ſtill the ſame body corporate, though by another name. 

And judgment was aflirmed. 8 Mod. 183. Mich. 10 Geo. 1724. 

Trinity-chapel in Dublin v. Archbiſhop of Dublin. 


(F. f) Exemptions. [Vilitation.] 


The king Ci. THE king might exempt abbtes from the viſitation of the or- 
MINE 2 dinary ; for the king is ſupreme ordinary. Da. Com- 


and exempr mend. 73.] 


it from the 8 
juriſdiction of the ordinary, This is agreed on all hands; and our law. books add, that he may /icenſe 


any ſubject t fund ſuch a chapel, with ſuch exemption ; wh ch, however poſitively ſaid, ſeems not to be a 
ſeif evident truth; and yet I find not any inſtances alleged to confirm it. That many free chapels have 
been in the hands of ſubjects, is not denied; but it does not therefore follow, that thoſe were not origin- 
ally of royal foundation. Gibſ. Cod. 237. The king may erect a free chapel, and exempt it from 
the ordinary; and I think he may do it without conſecration, as in the inſtance of Whitehall : but 
though the Codex is unwilling to grant it, yet our books are very expreſs, that the king may licenſe a 
ſubject to found a tree chapel, and exempt the lame from the juriſdiction of the ordinary. Watſ. Clerg. 


Law, 646. 


+ The court (G. f) Appeal. F Delegates. 


of delegates 

is ſo called, | ' | 
_ the [I. BY the ſtatute 25 H. 8. appeals to Rome are prohibited, and 
Ce, ordained, that for default of juſtice in any of the courts of the 
and fir by archbiſhops of this realm, Sc. it ſhall be lawful to appeal to the king in 


force of tbe his court of Chancery, and thereupon a commiſſion ſhall be + granted, 


king's com- 


miſſion under c. And by a proviſo circa ſinem ſtatuti, an appeal is given to the 
the great ing in Chancery, upon ſentences in places exempt, in the ſame man- 


ſeal, upon ner as was uſed before to the ſee of Rome.] 


appeals to | | 
the king in three caſes : 1ſt, When a decree or ſentence is given in an eccleſiaſtical cauſe by the archbiſhop, 


or any of his officials, 2dly, When any decree or ſentence is given in any eccleſiaſtical cauſe in places 
ex:mpt, or peculiars belonging to the king, or to an archbiſhop. zdly, When a ſentence is given in the 
court of Admiralty according to the civil law. Wovd's Init. 505+——3, P. 4 laſt, 339. cap. 74.— 


S. P. Gadoip, Rep. 116, Caps Il, f. 13 t The 


College in Oxford. 
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t The ſtatute goes on and ſays, that a commiſſion ſhall be granted under the great ſeal, to certain perſons 
fo be named by the king, ⁊cho ſhall thereby have praver, as in caſes of appeal from the cdmiral court, to 
bear and definitely to determine all ſuch ajjeals, and the cauſes concernirg the ſame, and frum whoje decree 
er ſentence no further appeal ſhal! be had. Put note, in caſe where a ſentence is given by commiſſioners de- 
legated by the prince, as by the late viſitors anno 1 Eliz. the party grieved at f caling, ſuch appeal is out of 
the orders preſcribed by the ſtatute of 24 H. 8. and 25 H 8. cap. 19. And the prince in that caſe may 
grant a new commiljiun to ethers to determine that appeal, And this was done by the opinion of ſeveral juſtices 
in GooDMAN's CASE, deprived of the deanery of Wells. 4 Inſt. 340. cap. 74. cites a manulcript 
report of Lord Dyer. 

The % of Winton is made wiſitor of Magdalen College in Oxford by the found*r, ard exempred frum 
any ordinary, &c. Dr. Coveney, preſident of the ſaid college, Cas deprived by the wiſicer z and from his 
ſentence appealed to the queen in Chancery, It was reſolved by the Juſtices to whom this appeal was re- 
ferred, they having conferred with civilians, that the appeal doth not lie; for it is out of the ſtatutes 
24 & 25 Hf. 8. cap. 12.; tor this deprivation is a matter merely temporal, and as if done by a lay patron, 
ſo that if he be expelled he may have aſſiſe, or ſuch ſuit at the common law. D. 209. pl. 20. Mich. 
3 & 4 Elis. Dr. Coveney's cate. S. C. cited 4 Inſt. 340. as Dr. Coveney's caſe, preſident of New 
S. C. cited Arg. 4 Mod. 112.116. And there the cast or Sul Ax in the 
Vear-bock of E. 3. Fitzh. tit. Aſſiſe, pl. 1 50. is cited, that he being deprived by the ordinary where the 
foundation was lay brought an aſſiſe; and it was held good. And Ibid. 124. the Court ſaid, that Shiraz 
having a donative, and being deprived by the archbiſhop of York as ordinary and viſitor, and another being 
coliated, the queſtion was, who was viſitor? And it appeared plainly that it could not be the archbiſhop, 
becaule the matter was not ſpiritual, it was in caſe of a lay hoſpital, which had no ſpiritual poſſeſſion, it 
was neither college nor convent ; and therefore the aſſiſe was held good, which proves nothing in the caſe 
of a ſpiritual corporation; for if the deprivation had“ been by a proper viſitor, and one who had a lawful 
juriſdiction, his ſentence would have been final, and no aſſiſe could have been brought to examine it. 
Irin. 4 W. & M. B. R. in cate of Philips v. Bury. Show, Parl. Cafes, 47. Arg. in the caſe of 
Philips v. Bury, it was inſiſted that this caſe of Dr. Coveney in D. 209. nor that of BacGrs's cas, 
11 Rep. 99. of an aſſiſe lying becauſe of no appeal, will not upon peruſal warrant the diſtinction; for that 
the party is as much concluded in the one caſe as in the other, and that it is reaſonable to ſuſpect that caſe 
not to be law, becauſe that is impraQicable which it is brought to prove. The head of the college cannot 
maintain an aff:fe for his office of headthip; he hath not tuch an eftate as will maintain that writ; he 


\ Kath no ſuch fole ſeiſin; the whole body of the college has an intereſt therein; he has no title to the 


monies in his own right, till a diſtribution thereof is made by conſent ; he is the only vitible head indeed 
of the body, but has no ſingle right. And that in APYLEFURD'S CASE it was ſaid by Lord Hale, that 
it was impoſſible he could have an aſſiſe. 

*[ 25 


[2. But it is to be obſerved that His appeal to the king in Chan- Note, it is 


f | big | 
ccry, is only by the ſtatute aforeſaid, upon a ſuit in the archbiſhep's ad, ths 


court, or in a peculiar exempt ; for if there be a ſuit upan a commiſſron muſt be a 
general of the king, there no appeal may be to the king in Chancery, wa un- 
within the ſtatute of the 25th by the words aforeſaid; and there- ar 
fore there may be + an appeal to the king generally, as he is the ſupreme the king be- 
head of all eccleſiaſtical juriſdiction within the realm ; and this = = _ 
. . 1ANCEUDO 
ought to be upon a bill ſigned by him, before the Chancellor may 1054 — 
make the commiſſion of delegates to hear it. But upon appeals can iffue out 
upon the ſtatute, e Chancellor may grant the commiſſion of himſelf any com- 

4 k R miſſion of 
of courſe, without any / fgned. 5 E. 6. Stephen Gardiner was g.jegaes, 
deprived upon a commiſſion of delegates, and he appealed to the notwith- 
king generally and not to the king in Chancery, and thereupon the — 

| g atute of the 
ſentence repealed. 1 Mar. as I have heard by report of Mr. Sel- 25 H. 8. 


den; and fo was it done in the Lord HarTroRD's caſe about the Watf. Clerg. 


ot delegates. 2 4 4. Mich. 10 Jac. B. R. in caſe of Stevenſon v. Wood, 


I Jac.] Law, 56. 
C3. The delegates may excommenicate, H. 10 Ja. B. [Said] Williams J. 
Per Cook to be reſolved by all the Juſtices in the Archbiſhop of — of 
| Canterbury's caſe. ] | | delegates 
cannot pros 


- nounce @ ſentence of excommunication z and ſaid that they had lately adjudged that point againſt the court 


But Wood's 


Inft. 50 f. ſays, that if the delegates in eccleſiaſtical cauſes are ſpiritual perſons, they may proceed to ex- 
communication; if they are all /aymey, the fault is not in the law, but in the nomination, 
The power of the judges delegates is petiſtas delegata corrigere, nom excqui ; they have power there to 


[4 They 


er amine, but not to correct. Per Williams J. 2 Bulſt. 4. in calc of Stevenſon v. Wood. 
a 12 
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Though . LA. They may commit adminiſtration. Hill. 10 Ja.] 
court ot de- EN 
legates may revoke or confirm an adminiſtration, yet it ſtill remains a guere, whether they may grant 


it origin.clly ; and in the art inſtance this was a point ſtated in the caſe of ® STEzvsx$soON v. Woonp, 


10 Jac. 1. 429 che bettet opinion was, that they could not. Watſ. Clerg. Law, 58. EY © 
2 Bulſt. 4. accorcing'ly; but the doRors of the civil law ciffering in opinion among themſelves, the 
Court pronounced no abſolute judgment, but it was adjourned, and not ſpoken to again. But Williams J. 
cited one BRACK=*NXBURYE'S CASE, Where it was adzudged, that they could not grant letters of admini- 
ration, they having no power ſo to do. | 

In a prohibition the caſe was; A. died inteſtate, B., his brother, gets adminiſtration in the inferior 
dioceſe; M., wh? pretended to be wite of A., ſuggeſted bona notabilia, and procured a prerogative admi- 
nitration ; B. appe ned to the delegates, and died; C. his fon and heir gets the prerogative adminiſtratian 
repeaied, and adminiſtrat on granted to himſelf, M. prayed a prohibition, ſuppoling that by the death of 
one of ihe parties the commiſion was determined: but the Curt were of opinion againſt the prohibition, 
and chat the delegates authority to proceed in that cafe continuea nutwithſtanding B.'s death; for by the 
words of their commiſſion, the eccſeſiaſtical law is to be their rule, and by that law a ſuit does not abate 
by the death of che parties. And Hale ſaid, the appeal is to the king in Chancery, and is by reaſon of 
his original juriſaict en. and thereupon he grants a commiſſion to hear it; now if he could hear it in per- 
ſon, de may certainly determine the cauſe after the death of che parties, and conſequently they to whom 


de has delegated bis authority, may do the ſame. But upon the Attorney-general's deſiring to be heard, 


the Court gave further time. Vent. 133- Trin. 23 Car. 2. B. R. Pollexfen v. Pollexfen. 
2 Lev. 6. Paſch. 23 Car. 2. B. R. ſays, the prohibition was denied. 2 Keb. 779. S. C. and that 
the prohibition was diſcharged niſi. 

It was the better opinion, and in a manner agreed, that B. R. may prohibit the delegates from committing 
edminiſtr tis: 1ſt, Becauſe the authority of the delegates is given by 25 Hl. S. and ſo their juriſdiftion 
d es not commence by ſpiritual law ; but as the pope had an uſurped power, which is transferred to the 
king by pallament, and the king gives it to the commiſſioners delegates ; and 2dly, Becauſe they cannot 
be judges in cheir own caule. Lat. 86. in caſe of Reeve v. Denny. 


[251] 1133 3 
Mo. 462. 5. A ſentence in the ſpiritual court at L. was had againſt the 
pl.552 5 ©. plaintiff, who afterwards appealed to the arches, where the ſen- 


e 3 tence was affirmed, and adjudged, ut ſupra, againſt the plaintiff. 


wzttv. Whereupon he ſued a commiſſion to the delegates, and the mat- 
eee ter was re- examined, and ſentence then given for the plaintiff. 
FL: * . . 
Court con. Thereupon another commiſſion was ſued out to re-examine this 


ferred wich matter. A prohibition was prayed to ſtay it, becauſe the 25 H. 8. 
al. the Jul- enacts, that a ſentence before the delegates ſhall be final, and con- 


ticzs of 


Erg nd, ſequently this ſecond commiſſion is not well awarded. But it was 
and nar Po- anſwered, that the queen hath by law an abſolute power to grant 


er. _ commiſſions to re-examine, which is not reſtrained by the 25 H. 8. 


the p:obibi- And that it hath been ſo ruled before theſe times; and of that 
tion was not opinion was Popham; but be uſe it was a new caſe, they would 
grantable, adviſe thereof, Cro. E. 571. Trin. 39 Eliz. B. R. Gervis v. Halle- 


dec auſe the 

pype uicd to well. 

re ve in | 

ſech caſes after ſentence by the legate: and u et the pope was wont to do is united to the crown by 
the ſtatute 25 H. 8. cap. 20. [19.] But they 2: +1 that this review ſhould be final without further appeal. 
Fenner ſeemed e contra, and tnat the pope's 2! :ority is abrogated and extinct, ad that no appeal is 
given by the ſtatute any further than to the gates; and therefore it could no: be lawful to go any 
turther. But at another day, by a conferer th all the Juſtices, they agreed that the commiſſion was 
well granted, and that conſultation ſhould »- +warded ; but tia: if the comm.ſſioners do not proceed to 
the examination according to the common they ſhall be reftrained by prohibition. 


6. The delegates cant make a divifion of inteſtates goods. Per 
Hubbard. Noy, 24. in Took's caſe. | 

7. The delegates cann:t interpret a tatute. Per Hubbard. Noy, 24. 
in Took's caſe. 

8. The court of delegates have no power to prove wills. Per 
Williams J. 2 Bulf, 4. Mich. 10 Jac. B. R. in caſe of Stevenſon 
V. Wood. | 


9. The 


A... as — DDr 


Prerogative of the King. 


9. The judges delegates muſt judge according to the eccleſin/lical 
law. Per Ld. Keeper. Chan, Caſes, 201, Paſch. 23 Car, 2. in 
caſe of Vanbrough v. Cock. 

10. The judges and civilians ruled on debate, that the Y 
of one N. who was examined in Chancery between the ſame parties, and 
croſs-examined there, ſhould be read before the delegates ; though it 
was objected that the appellant here ſhould take the advantage here 
which he ſhould have had if he had been croſs-examined ; for crols- 
examining a witneſs ſets him upright in Chancery but not here, 
2 Chan. Caſes, 250. Hill. 30 & 31 Car. 2. Gargrave alias Fan v. 
db e250 [So the book is.] 

11. The Reformatio Legum, ſpeaking of the appeal to the king, 
adds as follow, quo cum fuerit cauſa devoluta, eam wel concilis provin- 
ciali definiri volumus, fi gravis fit cauſa, vel a tribus epiſcepis a nobis ad id 
conflituendis., But in modern practice (viz. only from the year 
1639) there are temporal judges and temporal lords appointed for the 
final determination of matters confeſſedly ſpiritual. Gibſ. Cod. 
pag. 1082.—The ſame author ſays, that there are ns /7or/teps of any 
of the nobility, or common law judges in commiſſion till the year 1604, 
(1. e. for 70 years after the ereCting the ſaid court,) nor from 1604 
are they found in above one commiſſion in forty till the year 1639; 
from whence (1. e. from the downfall of biſhops and their jurifdic- 
tion which enſued,) we may date the preſent rule of mixtures in that 
court. Ibid. Introd. Diſcourſe, pag. 217. 

12. There lies 2 appeal to the Houſe of Lords from a ſentence in 
the delegates ; for they cannot have any original juriſdiction; be- 
cauſe it is a matter grounded upon an act of parliament, and 
the act gives them none; per Lds. Commiſſioners. 2 Vern. 118. 
Mich. 1689. Saul v. Wilſon, h 

13. A woman was ſuppoſed to be married firit to A. and after- 
wards to B. both A. and B. being then living; and upon a dif- 
pute the ſpiritual court affirmed the firſt marriage, but was diſallow- 
ed on appeal to the delegates, and the 2d held good; there was 
iſſue by the 2d, but none by the firſt. Upon a petition for a com- 
miſſion of review to reverſe the laſt ſentence, Ld. C. King ſaid, 
that a commiſſion of review is not a matter of right, but purely in the 
diſcretion of the crown and as ſuch commiſſion tends to baſtardize 
the iſſue he was againſt it, and thould adviſe the crown accordingly. 


2 Wms.'s Rep. 299. Trin. 1725, Franklyn's caſe. 


(H. f) Appeals. 


Lt. FF a ſentence be given in the high commiſſion court, no appeal 


Watſ. Clerg. 
Law, 86. 
ſays, tais is 
a grol> et- 
ior; and 
that the 
practice has 
deen all along 
to have lay 
Judges join» 
ed in the 
commiſſian 
with eccle- 


faltics. 


L 2528 


An appeal 
did not lie 


lies from it de mero jure. M. 5 Jac. B. M. 8 Jac. B.) Page 
£2. But upon ſuch ſentence an appeal may be, if the party can bisch com- 


acquire a ſpecial commiſſion to examine it. M. 5 Jac. B.] | — ; 
ure waA® 


in being; becauſe they themſelves were the king's delegates, as acting by an immediate commillion fm 


him. And there was ne remedy againſt their ſentences, but a new commiſſion to oth.rs, grantable by virtue 
of the royal prerogative independent on the authority given by 25 H. S. or any other ſtatute,» Watl, 
Clerg. Law, 55, 56. 


Vox. XVII. = | U [3. H. 2. 
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C3. H. 2. ordained, that appeals ſhould be from the conſiſtory 13 
the archdeaco from him 2 the bibo, from him 0 the archbi/h:p ; 
from him 7s He ling. Fox, 265. Speed. 458.) 

OJ. But Matthew Paris has further, that the king commanded the 
archbij>op to mate an end of the ſuit, and that he proceed no further 
evrthout licence of the ting. Speed. 458. Jan. Anglor. 94. 53.] 

F. in Roger Hovend. fol. 303. and Jan. Anglor. 94. it is, that 
appeal ſhall be from the archdeacen te the biſhop commencing with 
the archdeacon without ſpeaking of the cunſiſtory, and ſo Cook in his 
6th Epiſtle cites it, and there he obſerves the power of the king 
upon eccleſiaſtical juriſdiction to be ancient and not new.) 

[6. Among the petitions in parliament, 18 E. 1. there is ſuch 
petition, William de Nottingham clericus petit, quad piſſit proſequt 
appellutionem ſuam in curia Romana, c. Rex non conceſſit, quod 
privilegium ſuum infringat, ſed impetret intra regnum, ſi ſibi videret 
expedire.] 


7. 24 H. 8. cap. 12. /. 5. enacts, That appeals in cauſes tefta- 


mentary, cauſes of matrimony and divorces, right ef tithes, cblations and 
cbventions, ſhall be ſued from the archdeacon, or his official, if the 
matter be there cormmenced, to the biſhop of the droceſe. 

A parſon of S. 6. And if the matter be there commenced befcre the biſhop dis- 


acne oof or his commuſſary, then «within 15 days after ſentence gin, an ap- 


the dioceſ - 8 » 4 . 
Win peal may be to the archbithop cf the province to be there diſinitely ad- 
was depriv- judged. | | 
cd, and he 

appealed to the archbiſhop of C. in curia prærogativa ſua de arcubus; the que ſtion was, whether this ap- 
real was wel! brought becauſe the ſtatute mentions only the archbiſhop of the province where, &c. 
without limiting any couit in certain. It was the opinion of ali the Juſtices of B. R. that the ſaid 
woras in the apeal, viz (in curia prærogativa ſua de arcubus) were void and ſuperfluons, and that the 
words, Viz. to the archbiſhop of C.) we.e ſufficient to have the benetit of the appeal by che equity and 
intendment of this :tatute. D. 240, pl. 46. Trin. 7 Eliz. Anon. 


fa Tris. S. 7. If the matter be commenced befire the archdeacon of any arch- 
3 W. . the 5% Pb, or bis conmiſſery, the appeal may be within 15 days, Oc. to the 
Cum audience or arches F the ſaid archbiſhop, and from thence within 


greed, ti at - . . 

20 appeal other 15 days, c. to the archbiſhop himſelf, and no further. 

cuuld be 

made from the dean of the arches to the archbiſhop, becauſe it was one and the ſame. Carth. 170. in 
Lee's caſe. But Ibid, in Marg. the reporter ſays, that the ſtatute 24 H. 8. 12. is exprelisly to the 
C42z:irary, but that this ſtatute was not mentioned. 


C253] S. 8. Aud if the caſe be commenced before the archbiſhop, then 7s 
be there definitively determined without further appeal. 
S. 9. I here the matter touches the king, he appeal moy be awithin 
15 days to the higher convocation houſe of that province, and 19 
further, but finally to be there determined. i 
5. C. ches 8, G, was inſtalled dean of Wells, and afterwards made a pre- 
Dav- 46. >. bendary of the ſame church. Upon a viſitation by the king's let- 


in caſe of 


theDean ters patents, he was deprived of his deanry by the biſhops commiſary, 


and Chapter hecauſe he could not hold two dignities ſimul & ſemel in the ſame - 


of Fen. church, and the firſt was void by the canon law. The dean appeal- 
ed to the archbiſhop, who affirmed the ſentence. Whereupon he 
appealed 1 the king ; but the king granted the deanry to one Turner. 


aftcr which the king died. Queen Mary granted another _—_— 
ion 


of th 
Keep 


7 


celeb 
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ſion to the delegates, who reſtored him to his deanry. After the 
death of queen Mary (viz.) anno 1 Eliz. Turner by a new cim 
fron was reſlored by ſentence, and that ſentence atter armed by 
other commiſſioners, notwithſtanding the reclaimer and appeal of 
G. Dyer, 273. pl. 35. Paſch. 10 Eliz. Walrond v. Pollard. 

10. Stephen Gardiner, biſhop of Wincheſter, was deprived at 
Lambeth by commiſſion from E. 6. made to 10 perſons proceeding 
thereupon ex officio mero, mixto vel promoto, om appellatione re- 
ta, ſummarie de plano, without any form or figure of judgment, 
but only upon an inquiry into the truth of the fact. 4 Init, 340. 
cites a MS. Rep. of Ld. Dyer's. = 

11. An appeal being a natural defence cannet be lalen away by 
any prince cr power ; and in every caſe generally, when ſentence is 
given and appeal made to the ſuperior, the judge, that did give the 
ſentence, is bound to obey the appeal, and to proceed no further 
until the ſuperior hath examined and determined the cauſe of 
appeal; nevertheleſs, where this clauſe (appeliatione remota ) is in 
the commiſſion, the judge, that gave ſentence, is not bound to obey 
the appeal, but may execute his ſentence and procecd further, until 
the appeal be received by the ſuperior, and an inhibition beſentunto 
him; for the clauſe (appellatione remota) hath three notable e 
1ſt, That the juriſdiction of the judge that gave ſentence is not by 
the appeal ſuſpended or ſtopped ; for he may proceed, the fame 
notwithſtanding. 2dly, That for procecding to execution or fur- 
ther proceſs he is not puniſhable, 3dly, That thoſe things that are 
done by the ſaid judge after ſuch appeal cannot be 1214 void; for 
they cannot be reverſed per viam nullitatis. But if the appeal be 
juit and lawful, the ſuperior judge ought of right and cquity to 


receive and admit the ſame, as he ought to do juitice to the ſub- 


jects; and ſo if the cauſe of the appeal be juſt and jawſul, he ought 
to reverſe and revoke all mean acts done after the appeal in pre- 
judice of the appellant. Thus far the Report of the Lord Dyer 
truly tranſlated. 4 Inſt. 340. cap. 74. 


(I. f) The Eyed of Appeal. See (f. G). 


11. IF after ſentence the party appeals, the ſentence is utterly ſuſpended . 
during the appeal. 2 R. 2. Quare Impedit, 143. „ 


ſu ſpention 


of the firſt judgment in the ſpiritual court for the principal matter, but not for the coſts ; per Lord 


Keeper Egerton. Goldſb. 119. pl. 4+ Hill. 43 Eliz. in the caſe of Willoughby v. Wi loughoy. 


[z. If a man appeals from a ſentence of excommunication he may 


celebrate maſs. 20 H. 6. 25. b.)] 


[3. So after appeal he may bring actions at common law, and ought 
to be anſwered. Dub. 20 H. 6. 25.] 

4. If an inferior ſpiritual court commits adminiſtration, and an ap- 
peal is made from thence 79 the arches, and there the iirtt adminiſtra- 
tion is affirmed, the uſe is to remit the cauſe ; but when the firit ten- 
tence is reverſed, the firft court ſhall be ouſted of juriſdiction, and the 

| U 2 court 
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court that reverſes it, &c. ſhall commit de nato. Lat. 85. Reeve v. 
Denny. : | 

5. If a church be only voidable by deprivation, and the eccle- 
ſiaſtical judge hath actually pronounced a ſentence of deprivation 
againſt the incumbent, yet if the perſon deprived appeals, the church is 
not actually void fo long as the appeal dependeth ; and if the ſentence 
of deprivation upon the appeal be declared wid, the clerk is perfect 
incumbent as before, without any new inſtitution. Watſ. Comp, 
Inc. 8vo. 95. cap. 6. cites Fitzherb. Abr. 2 R. 2. 1 Impe- 
dit, 143. 27 H. 7. Gard. 118. Trin. 7 Eliz. Dyer, f. 240. and 
Mich. 33 & 34 Eliz. Gayton's caſe. Owen, 12. Packman's caſe. 
6 Co. 18. | 

6. If the appeal be 7; the king in Chancery, and the deprivation be 
a//irmed by the king's delegates, or if the deprivation be immediate- 
ly made by the Lord Chancellor, or Keeper, for that the incumbent 
is viſitable immediately by the king, I conceive that no appeal lies, 
and that the only remedy, that the perſon deprived hath, is to get 4 
commiſſion of review, which is only grantable of grace by the king, 
and not of right; nor is there any remedy at common law if the 
cauſe of the deprivation was eccleſiaſtical z for there the ſentence 
is binding, and not thereby examinable; and therefore, if a per- 
ſon be deprived by the authority aforeſaid, and another be inſti- 
tuted to his beneſice, the new incumbent's title ſtands good until 
it be reverſed upon the commiſſion of review; for this was ſaid in 
the cate of a clerk deprived by the high commiſhoners. Watſ. 
Comp. Inc. 8yo. 95. cites Trin. 4 Jac. Bird v. Smith. Moor, 781. 


$-cm- (K. f) Prerogative of the King in Matters Eccle- 
. fiaſtical. 


oo. E 542. {1, FFHE king by his prerogative royal may grant licence to an in- 
- 50 beid by cumbent 79 Hold his benefice in commendam with a biſhopric, 
Gauty and H. 39 El. B. R. AR ulER and HoLLaxD.] 


Fenner, that | 
the king had this prerogative by the common law; for the benefice is made void by the king's act, and 
he may well ciſpenſe with his own act. 


(2. 9 E. 1. Rot. Clauf. M. 4. Dorſ. Rex epiſcopo Ciſtr., &c. 
cum nos & progenitores noſtri hoc privilegio uſi ſumus a tempore 
quo non extat memoria gq:d clerici naſtri ad ordines ſuſcipiendos 

pn nn, VI ad faciend. ſuper ſuis beneſiciis perſonalem ręſidentiam dum notris 
* Fol. 234, mumortantur * olſequiis compells non debeant mandamus vibis quod M. 
ny Lericum naſirum, Sc.] | 

[3. H. 8 E. 3. B. R. Rot. 23. The archbiſhop of York ſummoni- 


tus per breve de ven. fac. ad reſpondend. domino reg: pro conſecratione 


epiſ. Durham elected a biſhop without the aſſent of the king ; the defend- 


ant comes and ſays, that he is a peer of the realm, and ought not 
to be compelled to anſwer by attachment and diſtreſs, &c. To 
which it is anſwered, quod contemptus exceſſus & tranſgreſſio prædicta 
| . Bs tangunt 
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and 
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tangunt uſurpationem juris regii contra corcnam per quod prædictum 
breve de venire fac. fuit invent. per concilium regis, quia in novo 
caſu novum remedium eſt apponendum, dies datus ad audiend. 
judicium. ) 

4. The kings of England from time to time in every age before [ 255 J 
the time of H. 8. have uſed to grant diſpenſutions in cauſes eccle- 
fraftical ; for where the law of the church 1s, that every ſpiritual per- 
fon is viſitable by the ordinary, king William he Conqueror by his 
charter exempted the abbot of Battel from viſitation and juriſdiftion of 
the ordinary in thoſe expreſs words {/que dicta eccleſia libera et 
guieta imperpetuum ab omni ſuljefione epiſcoporum et quarumlibet per- 
ſonarum dominatione, ſicut Eccleſia Chriſti Cantuarenſis, &c.) by 
which he diſpenſed with the law of the church in this caſe. 
Dav. Rep. 72. b. 73. a. Paſch. 9 Jac. C. B. in Ireland, in the 
caſe of commenda. | 

5. The king may diſpenſe with a prieſt to hold tus benefices, and 
with a baſtard that he ſhall be a prieſt, notwithſtanding the eccle- 
ſiaſtical laws which are to the contrary; and as he may diſpenſe 
with thoſe laws, ſo he may pardon all oftences againſt them. Dav. 
Rep. 73. a. Paſch. 9 Jac. C. B. in Ireland, in the caſe of com 
menda. 

6. The eccleſiaſtical court cannot proceed to puniſh a perſon for 
crime, according to the canons, for which he is pardoned, or at 
common law excuſed. Arg. Skin. 500. Trin. 6 W. & M. B. R. 
in the caſe of Philips and Bury. 


(L. f) Prerogative of the King in Eccleſiaſtical 
Courts, by Writs of the King. 


Ut. I pariſhioners of a pariſh have uſed time cut of mind to elect tæus 
churchwardens annually, and to preſent them to the archdeacon 

to be ſworn, and he has uſed to ſwear them, and now upon ſuch 

election and preſentation to him to be ſworn, he refuſeth to ſwear 

them, a writ may be directed out of B. R. to the archdeacon com- 

manding him to ſwear them. M. 17 Jac. B. R. Such writ granted 

for the churchwarden of SuTToN-VAaLENCE in KexT. For 

though a canon be made Pr to the contrary, it cannot take away 

the cuſtom. T. 15 Car. B. R. Such writ granted for the church- 

wardens of the pariſhes of * ETHELBoROUGH and Sr. THOMAS * Mar. 22, 

AeosTLE's in London, after divers motions and upon hearing of Toy ey 

counſel on both ſides. P. 4 Car. B. R. Rot. 420. P DRAPER and 1, T_— of. 

STONE, like writ granted. For the churchwardens of 5 HoLBEe- Eveiyn's 

TON in Devon, like writ granted.] es 


Cro. C. 55 t. 
S. C.——t Prohibition (F) pl. 51. S. C t Mar. 66. pl. 104. Mich. 15 Car. S. C. and cites 
the caſes of Sutton- Valence in Kent, and of St. Ethelborough in London. 


S. P. Raym. 439. Paſch- 
33 Car. 2. Carpenter's caſe. If the party clected offers himſelf, and the ecclefiuftical judge refuſes 


10 tender the oath to bim, a mandamus from the temporal court will be granted, and will not be revoked 


upon a return that he is not babilis perſona ; becauſe they ſay, that in this the eccl-ſtaftical court are not 


to judge of the qualifications of the perſon any more than of an executor or an aiminiſtrator z but the 
pariſhioners who chuſe him are the moſt proper judges of his fitneſs for the office. And it muſt be 
owned, with regard to the goods of the church, that the pariſhioners who are to repair what is loft or 
ſpoiled, ought to be judges in what hands they hall be lodged, becauſe they may well be preſumed to 
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chuſe fuch hands as are ſafe; But with regard to the duty of preſerving order, and preſenung vice, the 


Preſcription, 


p:eſumption does t c hold fo ſtrong that the pariſhioners will always chuſe ſuch as ſhall be zealous in 
that work, which yet is a very conſiderable branch of the office of churchwarden, Gibſ. Cod. 243. 


2. 36 E. 3. The Ling commanded the biſhop of Exon to ſend 


chene to the pariſh of St. Burien in Cornwall.] 
Z. F. N. B. 03. A writ de cautione admittenda directed to the 


63. 
or- ing rv.) 
C4. F. N. B. 2 0. A writ directed 72 the mayor of Oxford 15 


iural a teſflament and ta prove it. ] 


[256] (S. If a c of a pariſh in London has been 2 time out of 


mind ts be ele-d by the veſtry, and after admitted and ſworn before the 
archdeacon, and he refuſes to {wear ſuch clerk ſo elected, but admits 
another elected by the parſon, a writ may be awarded to him, 
commanding to ſwear him. 22 Jac. B. R. WaLeooLE's casr. 
#Cro.C, ch. 16 Cir. B. R. between * ORME axD PEMBERTON, for the 
559. 8. C. clerk of the pariſh of St. FosTEr's London ſuch writ granted.) 


For more of Prerogative in general, ſee Aid of the King, 
Canons, Commendam, Preſentation, and other proper 
titles, | 


+ Preſcription, 
Fol. 264. Pr ip o 
+ Preicrip- 
tion is from 
time were. 
of the me- 
mory of men 


living, & (A) [Who. And] by what Names they may pre- 
bh d there fcribe, [though they hold only at Will, &c. ] 


be no ſpecial 


| eee 5 £3. Serjeant at law way preſcribe, that he and all ſerjeants 
contra: y. have uſed, &c. 1s be impleaded only by original, 11 E. 4. 
Jerk. 26 2. b. though they are not a corporation. ] 
in pl. 49. 


Bill of debt againſt a ſerjrant at /.xv, who ſaid, that he came to the bar to plead and miniſter mattir 
fer tis client, and till does nat lie againſt Lim; ard atter he jaid, that he is ſerjeant at law, and that be 
ond all ſcrjean's at lun time out of mira kave been impleaded by wwrit original, and not by bill; and de- 
n anded juegment if the Court wiki take conuſance. The plaintiff demurred. Per Brian, you cannot 


preſc be; tor you ate not incorporated. But it was held, that ſeveral may preſcribe, who are not incor- 
Perated, as officer of the court ſhall preſcribe in privilege, c. \Br. Preicription, pl. 72. Cites 11 E. 4+ 2. 


Br Preſcrip- [z. $9 an attorney may preſcribe, that he and all attornies, &c. 


02s FE have uſed 79 have privilege, &c. 11 E. 4. 2. 


Scintreſpaſs [3, A man may preſcribe, that all the inhavitants of the pariſh _ | 


for tzamp. 


x 


CE 
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uſed to have their /acraments, and to be buried in the church-yard, &c. Ing lis , 
Braſs, the de- 
18 E. 4. 2. b. 5 fendant jaid, 
that the place, &. is, &c. and that the city of Coventry is an ancient city time out of mind, and all be 
citizens and inhab;tants of the fame city have bad common in the ſaid place for all their beaſts levant and 
couchant in the ſame city time out of mind from ſuch a day ts ſuch a day, and that the def-ndant is an 
inhabitant in the ſame city, by which he put in his beaſt, as in his common; and it was agreed, that the 
mayor and citizens of C. may preſcribe for them and their inhabitants, &c. and not otherwiſe. Br. Pre- 
icription, pl. 28. Cites 15 E. 4. 29.—8. P. Br. Cuitoms, pl 40. cites 18 E. 4. 3. So Preſcrip- 
tion may be, chat the uſage of the vill of D. has been time out of mind, that the inhabitant:, &c. bave 
bad * uay v.r the land of the plainiiff to the church, &c. or that they have been quit of toll at the mill, 
c. Br. Preſcription, pl. 76. cites 18 E. 4. 3. S. C. cited D. 71. pl. 72. —* $. b. and that 
inhabitants may preſcribe in caſement, contra in profit apprender cut :f another's land; per Pigot, which 
was not contradicted. Br. Preſcription, pl. 28. cites 15 E. 4. 29. Inhabitants, aue: ey are incor 
prorated, canner preſ-ribe ty have profit in the foil of anzther, but in matters of eaſement only, as in a way to A 
church; ſo in matters of diſcharge; as to be diſcharged of toll or tithes, or in a F modus decimandi z 
but not in matters of intereſt. Cro. I. 152. Hill. 4 Jac. B. R. Smith v. Gatewood. 6 Rep. 59. 
b. S. C. S. C. cited Arg. 2 Lutw. 1346. in cafe of Johnſon v. Wyard.— S. C. cited 3 Bulf, 
326. in caſe of Turner v. Denning. I S. P. Cro. E. 446. Mich. 37 & 38 Eliz. C. B. in caſe of 


Auſtye v. Fawkener. 
Brooke makes a quære, if kouſeb:/dcrs may preſeribe. Br. Preſcription, pl. 98. cites 11 H. 6, 19. 


1 


[4. A man may allege a cuſtom quod quilibet capitalis juſliciarius S. E. Br. 


de Banco pro tempore exiſtens has uſed dare quodlibet gfficium of the — 
Court, &c. D. 2, 3. Ma. 114. 63.] u 
: ; ; 6. 8.— 


S. P. Br. Preſcription, pl. 72. cites 11 E. 4. 2. 


[5. A ſheriſf cannot preſcribe, that he and all thoſe who have — ied 
and Ulhcer, 


been ſherifts have been ſeized of a certain gift at every tourn held, ol. % 


&c. For ſheriff is choſe by the king every year, and removeable at ;2 E. 3. 4. 


the king's will. 42 E. 3. 5. adjudged.] — 


tion, pl. 9. cites 40 E. 3. 4. [ But it ſhould be 42 E. 3. 4. according to Br, Otkce. ] 


[6. But vide in 21 H. 7. 16. b. An wnder-ſheriff preſcribed, that 15 re 
pl. 1. in the 


he and all under-ſherifts of the county have uſed to have /o much Nass 


for bar fees, and admitted good.] Fes, pl. 6. 
cites S. C. 


— hr. Preſcription, pl. 37. cites S. C. 


7. Scire facias to repeal letters patents of the king of an office in Ire- 
land againſt J. N. becauſe the plaintiff has other letters patents of it of 
elder date, &c. the defendant ſaid, that the land of Ireland is, and time 
out of mind has been a land ſevered from the realm of England, and 
ruled and governed by the cuſloms and laws there, and that the lords 
there of the king's council have uſed in the abſence of the king to chuſe a 
juſtice, who has power to pardon and puniſh all felonies and treſpaſſes, 
and to aſſemble a parliament by advice of the lords and commonalty, and 
make flatutes, and alleged how a parliament was ſummoned, by wwhich 
it 1vas enacted, that thoſe who have offices there ſhall be reſident upon it 
by a day, &c. or otherwiſe ſball forfeit his oilice, and that the plaintiff 


| quas officer, & e. and did not come by the day, by which the office was 


void, and the king granted to the defendant, &c. 'The other demurred 3 
upon the plea z and by ſome the preſcription is contrary to reaſon, 8 = 
and 1 may hind the king, and therefore ill; but per Forteſcue, the * p. Br, 


preſcription is void, and is in the king, and not in thoſe of Ireland; vrefcrip- 
tion, pl. 72. 


47 Chancellor of England who is only at will preſcribes to have pre- a 
| | U4 ſentation 4. 2. : 
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*S.P. under ſentatian te all bencfices of the king“ under a certain ſum, and that ſta- 
„ e tutes of England, as of foths, 15ths, &c. do not bind Ireland, be- 
they seid; cauſc it 15 levered, and does not come to parliament; therefore 
„„ legem. Pr. Preicription, pl. 4. Cites 20 H.6.8. 

uied that he may make colation or preſentation to all which are ander 20l. per annum. Br. Preſcription, 
pl. 86. cites 38 E. 3. 3. 


8. In debt it was awarded, that the /exton of an abbey cannot pre- 
ſcribe that he and his predeceſſors, ſextons of the abbey of B. have 
been parſons of St. A. in B. and have impleaded and been impleaded 
time gu of rind ; for ſexton cannot preſcribe; and grant to him by 
the king ſhall not ſerve to his ſucceſſor; for he has no ſucceſſion, 
quzre of hunſelt; for it ſeems that he is a monk, and therefore a 
dead perſon in law. Br. Preſcription, pl. gg. cites 32 H. 6. 31. 
9. Prior dative and remgoveable preſcribed to implead and to be im- 
plead:d, and to 2ntwer and to be anſwered time out of mind, and a 
gcod preſcription. Br. Preſcription, pl. 94. cites 2 E. 4. 17. and 
44 E. 3. 4. accordingly. | | 


| And may 10. My very tenant may preſcribe in his own right ; per Choke; 


— 4 Br. Preſcription, pl. 28. cites 15 E. 4. 29. 

Choke; quod fuit conceſſum. Ibid, — But tenants at will cannot preſcribe in their own rights, but 
in right of their lord; per Cur Br. Preſcription, pl. 76. cites 18 E. 4. 3. S. P. per Choke. 
Br. Preſcription, pl. 29. cites 15 E. 4. 2.— They cannot preſcribe in a thing which ſhall endure for 
ever, &c but in the uſage and cuſtom of the vill they may; and ſo note the diverſity, Br. Preſcription, 
pl. 76 cites 18 E. 4 3. — Terart fer life cannst preſcribe, ner a man cannot preſcribe againſt tenant for 
tate, and = ere ibere is no ſucceſſion nor perpetuity there can be no preſcription. Br. Preſcription, pl. 77. 
Cites 22 . 4. 17. 


[ 258 J | | 
Cro.E. 153. 11, In caſe for diſturbing the plaintiff in uſing his common, plain- 


Eoneywownd tiff ſet forth, that A. was ſeiſed of certain lands to which common 
v. Huſbands, | a . . . . 
S. C. Re. was appendant for life, remainder in tail to B. and that they demiſed 


Porte, that the lands to the plaintiff for years; it was objected againſt this de- 
S 3 _ claration, that te for life and he in remainder cannot preſcribe loge- 
but er ber, and cited 20 E. 4.10. But per Popham and Gawdy, it is well 
Wray, the enough; for. all is but one eſtate. 1 Leon, 177. Paſch. 31 El. 


plant B. R. Hauxwood v. Huſbands. 


ought o : | 
bave made a diſtin title to the common, and not confounded them as he has done, Et adjornatur. 


12. A copyholder preſcribed, that every copyholder of /uch a par- 
cel of uod had iiſed to cut down trees there grow ing; and held good; 
and a difference was taken between a preſcription for freeheld and 
for cepybeld land; for cuſlem which concerns freehold ought to be 
throughout the county, and cannot be in a particular place, but a 
preſcription concerning copyhold land is good in a particular place ; 
for de minimis non curat lex, and the law is not altered thereby, 
and it may be there is but one copyholder there for which he might 
preſcribe., And cuſtom to have profit apprender, privilege, or diſ- 
charge, may well be in a particular. Cro. E. 353. Mich. 36 & 
37 Ehz. C. B. Taverner v. Ld. Cromwell. = 

It is true, 13. The inhabitents of Egham, and all the towns in Surry, joined in 
that 1enants 4 c/aim t9 cut down all the coppices at their pleaſure, and to have com- 


in ancient 
demeine mon for all cattle commonable, and common of turbary, and made 


title 
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title by preſcription. Noy, the Attorney-general, ſaid, that they may join in 
ought not to have joined in one claim. Jo. 275, 276. 8 Car. in  _ — 


Itin. Windſor, the Inhabitants of Egham's caſe. 3 
| king cannot 


| elaim for them; but [as to] other men, if [they are] copyholders, they only muſt join that are tena ts to 


one lord, and the lord muſt preſcribe for him and his tenants ; but the lord of a manor cannot preicribe 
for any of his treeholders, but every of them muſt put in ſeveral claims; for the reaſon why the lord may 
preſcribe for his copyholders, is, becaule the freehold of the land is in law in him. Jo. 276. in the 
S. C. | 


14. Preſcription for a thing appurtenant to a manor (as liberty of 
foldage of the tenant's ſheep) was laid in a body aggregate by a que 
eftate, and was held to be well enough. ——2 Vent. 139. Hill. 
i W. & M. C. B. Dickman v. Allen.—Cites Keilw. 140. b. Co. 
Litt. 121. a. Cro. J. 673. | 

15. In treſpaſs of breaking his cloſe called Jenning's Key, the de- 
fendant preſcribed, that cmnes ligei domini regis, time out of mind, 
&c. uſed to land goods of too great burden in the lands adjoining,) 
the plaintiff had verdict; but upon exception in arreſt of judgment, 
the Court held the preſcription good enough, and a nil capitat was 


awarded. 3 Keb. 179. Trin. 25 Car. 2. B. R. Jennings v. Clenial, 


(A. 2) Againſt whom. 


1. THE herd cannot preſcribe againſt his villeins, nor his tenant at 
will, Br. Cuſtoms, pl. 52. cites 13 E. 3. 

2. A man preſcribed in the biſhop of C. and his predeceſſors, 
that they had preſented to ſuch a priory, as patrons, time out of 
mind; Skip. ſaid, he cannot preſcribe againſt the king; but Kirk. 
ſaid, that he may as vell againſt the king as another perſon ; tor other= 
wiſe the lords ſhall laſe their franchiſe in quo warrants, Br. Pre ſerip- 
tion, pl. 52, cites 38 Aff. 22. | 

3. Debt of 3I. for pound breach, becauſe the cuſtom of his ma- [ 259 ] 
nor of C. is that the lord for the time being has had 31. for pound 
breach time out of mind, and that the defendant was diſtrained, and 
ſnewed by whom, and for what cauſe, and he broke the pound, for 
which he brought his action; and by all the Juſtices the cuſtom 
is not good to bind a ſtranger ; for it cannot have lawful commence- 
ment, but ſuch cuſtom upon the tenants of the manor may be good, 
for it may be that it was reſerved upon their tenures in principio.— 
Br. Preſcription, pl. 106. cites 11 H. 7. 13, 14. 

4. As where the tenants grant to the lord, that when their rents are 
arrear, they ſhall render 2cs. Ibid. | | | 

5. In replevin, the defendant avowed for damage-feafant ; the $, in an ac. 
plaintiff juitifies, for that he had a cloſe adjoining to the defend- tion on the 


ant's cloſe, and that the defendant, and all the occupiers of the ſaid — . 


cloſe, time out of mind, had uſed to repair the fences between the ſaid forth, that 
 eloſes, and for not ſuihcient incloſing his beaſts entered, &c. Iſſue #e had been 
was taken upon the preſcription, and found for the avowant it 22 
was moved in arreſt of judgment, that the preſcription, that every fler of ſuch 
eccupier, &c. is too general, for tenant at will, tenant at ſufferance, 2 Padute, 
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fendarr e- or a diſſciſor are occupiers, and for this reaſon it was held, that 
= Pp 3 the preſcription was not good, though being after a verdict, it 
ard that en, is aided by the ſtatute of jeofails. Cro. E. 445. Mich. 37 & 38 El. 
ae: igen C. B. Auſtye v. Fawkener. 

parorer of rhe | 

aefe dart ce did uſe te fout the gates; this was found for the plaintiff, and it was moved in arreft of 
judgment, that omnes 0ccupatores is not good ; but it was adjudged, that notwithſtanding this exception, 
without ailedging any [thing more] than that all the occupiers had uled co do it, it was good. Cited by 
Bridgman Ch. J. Cart. 32. Mich. 17 Car. 2. C. B. as the cate of GUN TER v. Mon E, and that it 
Was dy the advice of all the judges. 


(B) M what Thing it may be. [And what ſhall be 
ſaid a good Preſcription. | 


Br.Preſcrip- [I. A Man may preſcribe 7s be tenant in common with another of 
tion, pl. 49. land. 8 H. G. 16. . | 
eitrs 8. C. ö 

As :f one and his anceſtors, or thoſe whoſe eſtate he has in a moiety have held the ſame in common 
with the oher tenant or his anceſtors, or with thoſe whoſe eſtate he has pro- indiviſo time out of mind, 
c. But joint terants cannot be by preſcription ; becauſe there is ſurvivor betu cen them, which there is 
not between tenants in common. Co. Litt. f. 310. 195. b. 


He .. But a man cannot make title to land by preſcription. Brooke, 
x Preſcription, * 122-] 

wicif [as] that he and his anceſtors, or thoſe whoſe eſtate, &c. have been ſeiferl time out of mind, &c. 
Br. Preſcription, pl. 19. cites 8 H. 6. 16. and cites tit. Treſpaſs, pl. 122. [“ There are not ſo 
many pieas in Preſcription, but it ſeems it ſhould be (pl. 19.) and that the (122. ] is a miſtake occalioned 
dy the plea cut of (I reſpaſs, 122.) which Brooke cites. ] | : 


3. It ſeems, that a dean and chapter may preſcribe ro make induc- 
tion and in}tallation, as to them belonging, time out of mind. Vide 
9H. 4. . a. b. the biſhop of Coventry and Litchfield v. Weſtwood. 

Pr. Aid, 4. Maſter of an hoſpital preſcribed in writ of annuity of the ſciſin 

Pie 75. cites ofthe annuity again a parſon and his predeceſſor: time out of mind, 

as and good, and fo charged the parſon, and no land but the church. 
Nota. Br. Preſcription, pl. 21. cites 19 H. 6. 39. 

5. Where rent is granted by fine ar patent of the king before the 

time of memory, the party may cu by preſcriptian. Per Newton. 
41 260] Br. Preſcription, pl. 22. cites 19 H. 6. 75. 
One may 6. It is a good cuſtom to prefcribe that where a favan comes upon 
preferibe to fe land of any adjoining to the river Thames, and mates a neft there, 


—.— and has three cygnets, that the ouner of the ſavan ſhall have two of the 


in bis miner, beſt, and + the owner of the land the third ; tor otherwiſe the owner of 
as well an do the land may chace them; quod nota; and here in a particular 


have park or "CH 
warren. county. Br. Preſcription, pl. 100. cites 2 R. 3. 15. 


Rep. 16. 

2 T:ja, 34 Eliz. the caſe of Swans. And he that has ſuch game of ſwans, may preſcribe, chat 
bis ſwan: ſball aim within the manor of another. Ibid, 16. b. 17. a. And in that caſe a pre- 
ſcription being laid for wild ſwans unmarked, nidificantes, &c. it was reſolved that if the defendants had 
alleged, that within the ſaid creek there had been time out of mind a game of vid ſwan: unmark:d, ni- 
dificartes © gigrente:, ar d then priſcribed that ſuch abbot and all bu predeceſſors, Ec. bad uſed, time 
out of mind, ts have and tate to their uſe ſom of the ſaid game of wild ſwans and their cygnets <vithin the 
faid cr, this had been good; for though the cygnets are royal volatiles, yet in ſuch a manor a man 
may preſcribe in th:m ; becauſe this may have a lawtul commencement by grant of the king, and conſe- 
auently a man ma; prcſer bein them within a certain place, ſince it may hae a lawful commencement. 
Jbid. 18. a. b. 


7. It 
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7. It is a good preſcription 7h have a halfpenny of every one 2who Ss in a vill 
goes over his land ; tor this is 20 traverſe. Br. Preicription, pl. 57. Las 3 
cites 5 H. 7. 9. this is quid 

a Pro 9400. bid. 


8. It is a good preſcription, Hat if the tenants of themanor do not Br. Cu- 
pay their rent by one year, nor any diſtrefs can be found there by one 3 A 
year, that the lord may re-enter, and this is good for the generality; 13. 15. 
for though ſome do not pay, by which the lord enters, yet it may 8. G. 
be, that there arc others who pay well. Br. Preſcription, pl. 30. 
cites 21 H. 7. 15. | | 

9. Preſcription by a lord of a manor was 79 have after the death of 2 1. 
every tenant fer life or years, or at the will of the lord, for every tenure thought this 
held by ſuch tenant at the time of his death, his b-it beaſt, zz the cate not like 
name of a herict, and tu ſciſe the ſame, HKingſmill and Vavaſor J. the caſo" 


. ST : 14 H. 4. 
thought this not a good preſcription. But Frowike Ch. J. contra. fal. 2. Re- 
Keilw. 79. b. Mich. 21 H. 7. Talbot's caſe. cordere de 

Glouceſter 


Fee; for there the lord of the honour ſhall have relief, herizt, and other caſual profits for every aliena- 
tion, and there wnity , en in the lord ſhali not hurt the cuſtom, becaute the cuſtom runs in a gene- 
raliry, that is, throughout the whole honour; and where the cuitom runs in ſuch generality througheat 
all and every part of a plate, as rawelkind, borough Engliſh, and the like. In thoſe caſes, unity of poſ- 
ſeſſion is not material; but in the caſe above, the cuſtom canndt run in ſuch generality; and for this 
reaion the preſcription is not good. And ailo becauſe every * preicription ought to depend cn a thing 
which may have perpetua contiruance ; Whereas betwren le ſſor and letice for term of lite, or years, or at 
will, the leiſees have only an eſtate determinable within a time certain. Keilw. 80. 21 Hf. 7. Talbot's 
caſe. But Frowike Ch. J. held this a good preſcription, and diſtinguithed between one ſingle leaſe 
of cne ſingle part and ſeveral of ſeveral parts; that though in the fir{t caſe en the determination of ſuch 
ſingle leaſe, an interruption would be of tuch preſcription, becauſe it referred oniy to that particular parcel ; 
but here, notwithitanding ſuch determination, there are other lands in leaſe, upon which the cuſtom may 
depend and take place, it extending throughout the whole manor, and fo makes it 1quare with the caſe 
Glouceſter Fee cited by Kingimill J. Keilw. 8. Talbot's caſe, Br. Preſcription, pl. 36. cites 
21 H. 7. 15. S. C. Er. Cuſtoms, pl. 30. cites S. C. 
man has a thing of common right, and by prelcription, he has citate in fee-fimple in the fame thing. 
Dav. 9. b. 

In replevin, the defendant avowed, that J. 5. held of him by homage, fealty, and rent, and at every 
ali:naticn of bis tenant that he and his anceſtors have uſed ts bawe the by be if tre alicree does not ge 
notice to the lord in the life of the alienor; and that his te ant aliencd to the plaintiff and died, and the 
plaint'ff did not give any notice in the life of the other. And the belt opinion was, that this is a good 
preſcription ; for it may have lawful commencement, as by condition or relecvation at the making of the 
tenure, Br, Preſcription, pl. 58. cites 8 H. 7. 10. 


10. Preſcription to diftrain in his own land is good. Br. Pre- nw 5 
Þ*» 27 2 


ſcription, pl. 1. cites 26 H. 8. 5. at large. 
: 3 : : - My Lord 
11. Where a man preſcribes to go quit of tthes for his lands in D. Ch. J. Ho- 


where all others of D. pay tithes, this is void; for cſlom cannet be part ia 

. | : 5 [4 — 4 i, 
particular, but ought to be throughout a country or vill. Br. Pre- chat in tie 
ſcription, pl. 93. cites Doct. & Stud. lib. 2. cap. 55. — 
it hes differ from all other caſes in law; for whereas preſcription and antiquĩty of time fortifies all other 
titles, and ſuppoſes the beſt beginning that law can give them, yet in cate of tithes it is char contrary 3 
for though the grant of a patſon, patron, and ordinary, is good in itſeif without any recompence or con- 
fideration, yet when it runs to preſcription it dies and perithes; uherenf no other reafon is given but that 
our books lay, that a man may preſcribe in . dicimandi, but not in nor declmands, and this is in furor 
cc eſiæ, leſt laymen ſhould ſpoil the church. But he gives anot! er reaton, that the law violently pre- 
ſumes that a /ayman cannot be diſcharged abſolutely, and fo will not atlow the F prefcription, but will pre- 
fer the good of religion and the church to the benefit of a private ſingle perſon. Hob, 297. Mich. 
35 Jac. in the caſe of Slade v. Drake. 

11261 


12. A 


* It is an infallible rule, that if a 
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12. A man cannot preſcribe in things which touch the crown, 
Br, Lect. Stat. Limit. 39. 


Bend. * In treſpaſs of taking his goods, the defendant ſet forth, 
235. 3. that the city of York was an ancient city, and that there vere 


Rot. 351. mayor, bazliffs, and citizens in the A time out of mind till 1 R. 2. abb 


nx" Ve then incorporated them to be mayer, er Fr, and citigens ; and that time 
ron; nf of mind there had been a cuſtom to ſeiſe wares oreign bought and fo- 
the pleadings reign fold ewithin the likert 7 of the city of Ter, as forfeited and be- 
but n taing cauſe the ſaid goods were wares foreign bought and foreign ſold, 


. D. P 1 Fr 1 
nat AY he, as ſervant to the mayor, &c. juſtified the taking. And this 


Marg. pi 9. manner of preſcription was traverſed and allowed. D. 279. b. 
{bur it 13 pl. 10. cites it as a precedent, 

miſpiace3, 

and ſhould be pl. 10.] ſays, that Mr. Glznvill in his Reading, Feb. 5 Car. (3'd, that he doubted of this 
caſe; fr he heid, that the preſcription is i, and ſays, that he had ſearched for the rule of this caſe among 
thc record, but could not nu any ſuch; 2nd he grounded his reaton upon the ſtatute of 9 E. 3. cap. 1. 


for it js expielsly contra y ts this cate, 
tion, but only prevents fuck I rfeiturcs.] 


[T hat ſtatute doe: not concern the manner of the preicripe 


14. A bcdy politic or incorporate may commence and be eſta- 
bliſhed by preſcription. Co. Litt. 250. a. ſ. 413. 


Le. os 15. In action upon the caſe the plaintiff claimed ſuch a cuſtom 
OD. in the town of T. hat he and his anceſtors had a bakehouſe with- 
B. R. S. C. in the t5xwn to bake white and houſehold bread, and that he had 
Bur it does feryed all the town with bread, and that ns ther could uſe the trade 
— or without his licence, and that the defendant had uſed the trade 
any jedg- without his licence; upon which the defendant demurred. And 
* after argument it was adjudged, that the action will not lie. 


But Cro. E. Ow. 67. Hill. 32 Eliz. B. R. Sir George Farmer v. Brook. 


203. Mich. | 

* 33 El. B. R. S. C. f>ys, that it was adjudged for the plaintiff; for the cuſtom is between the lord 
and his tenants, which by indenture may have a good and lawful beginning, and peradventure their lands 
were given to them upon this condition, and it is reaſonable that the lord maintaining a bakehouſe, that for 
this cauſe they ſhould have reaſonable recompence, and the plaintiff had judgment. S. C. cited 8 Rep. 
125. b. Hill, 7 Jac. in the CITY of LN Dox's caſe; and ſays, it was adjudged a reaſonable cuſtom 
by Sir Chriſtopher Wray & tot. Cur. and yet this cuſtom reftrains a man to ule his trade within a certain 


16. In treſpaſs for entering and cutting down the plaintiff's 
wood, the defendants allege a preſcription, &c. to take the under- 
wed growing on the lands of the plaintiff adjoining to their land, 13 
make the hedges of that land on which the word did grow. It was 
argued, that this preſcription is not good; becauſe it ſounds in 
charge, and is not for the benefit of him who preſcribes; for if 
the defendants did not repair the wood, they would receive no { 
damage. Sed adjornatur. 1 Leon. 313. Mich. 32 Eliz. B. R. 

Leigh v. Okely. | | | ; 

17. One cannot have a caurt by preſcription unleſs where he can- 
nat have it ctherwiſe. Per Walmſley J. Cro. E. 792. Mich. 42 & 
43 Eliz. C. B. in the cafe of Pill v. Towers. 


Dd *, (+ 


| If in reple- 18. Inreplevin, &c. the ifſue was upon a preſcription for every 
1 _— yg yard-land within ſuch a vill to have common for 12 cows, and for a 


ſcription be quarter of a yard-land common for 3, and for half a quarter for a 


found as cow and an hails and a verdict for the plaintiff, It was objected, 
ſcrves the ; | x that 
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chat a man could not preſcribe to have common for a cow and an turn of the 
half; but adjudged, that this being on a verdict it ſhall be intended RY» 


p 0 though all be 
ſo as it can be (i. e.) common for half a year, or that two men had not fgung, it 


but one cow, and ſo each of them had half a cow. Sid. 226. Mich. be 
, M | nd here the 
6 Car. 2. B. R. Ellard v. Hill. | 9 
brought for one cow only, and the plaintiff pleading a preſcription for four cows and an half is a good 
juſtification for putting in of one cow. Per Windham and Twiiden cæteris abſentibus, and they gave 
judgment for the plaintiff.” Lev. 141. Hill v. Ellard.— It was urged in “ arreſt of judgment, that it 
ſhould have been ſaid, for the half fecding of a cow ; but the ſaid juſtices held, that the avowry being buy 


for one cow, it was ſufficient, whether it was good for the half cow or not. Keb. 793. S. C. by name of 
H:!l v. Allen. 


* [2625 
19. Preſcriptions muſt have a /azful beginning. Vent. 387. Pot- TR 
ter v. North, fonable cauſe 


of commencement. Dav. . b.-Every preſcription to charge a ſubject with a duty, muſt impart a be- 
ne fit or recompence to him, or elſe ſome reaſon muſt be ſhewed why a duty is claimed. Per Cur. 
4 Mod. 223. Mich. 6 W. & M. B. R. in the caſe of Warrington v. Moſeley, —Preſcription mult be ia 
a thing done, Per Anderfon Ch. J. Codb. 16, Paſch. 25 Eliz. C. B. in Skipwith's caſe, 


20. In treſpaſs for taking, &c. his beaſis, the defendant juſtified, 
for that he had a drift of commen, to ſce that it was not ſurcharged, 
and that the beaſts were there ſurcharging the common; and there- 
fore he tec and detained them until 51. paid in ſatisfatftion of the zreſ= 
paſs. Upon demurrer it was objected, that a preſcription for drift 
of common doth not warrant a diſtreſs unleſs he had preſcribed to 
diſtrain alſo; but adjudged, that it is a thing of common right 
for the preſervation of the common. 2 Lev. 87. Paſch. 25 Car. 2. 
B. R. Bromheld v. Teigh. 

21. One preſcribed, that by reaſon of repairing a chapel eaſe he 
had been time out of mind exempted from contributing towards the 
repairs of the church, and this was held a good preicription, Freem. 
Rep. 468. pl. 644. Mich. 1678, Wiſe v. Green. 

22. A vicar libelled in the ſpiritual court for a ſtipend of 41. 
per annum, claiming it by preſcription, and prohibition moved for 
upon ſuggeſtion that none can claim a flipend by preſcription but a 
corporation or body politic; and ſo ſaid Holt, and that a ſherilt, 
though removable at the will of the king, may claim a fee as inct- 
dent to his office. But againſt the prohibition was cited Litt. 
Rep. 19. 51. 12 Mod. 249. Mich. 10 W, 3. Birch v. Weod. 


(C) Who may be bound by a Preſcription. 


Ct. A Preſcription does not run againſt the king there where he 
has right. 38 Al. 22.] 

(2. As if the king was patron of right of a chapel, another cannot 
have it by preſcription, and ſo bind the king. 38 Aſſ. 22.] 

[3- A corporation cannot preſcribe t be diſcharged of the ancient 
grand cuflom, nor to receive it, becauſe it is an annual revenue of the 
crown, and a caſualty, as waif and fray, Sc. M. 6 Ja. Scaccario. 
Reſolved.} : 

4. A man. hall not charge the heir in annuity by preſcription, that his 44 ge. 

| anceflers was agreed, 


70 nu "£ — * 2 Th 
. __ —— en 
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anceflors have paid it time cut of mind. Br. Preſcription, pl. 11. 


of 


Cites 49 E. 3. 5. per Beik. & tot. Cur. 


eberged of annuity by preſcription, but as @ corporation as it ſeems, Ibid, 
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* Fel. 26. 


— 


$2und. 346. 
5. C .— 
2 Saund. 4. 
— &cb. 
£27. 550. 
57 0.— 


2 Lev. 246. 


Sid. 354. 
Hill. 19 & 
25 Car. 2. 
B. K. 5. C. 


5. It is ſaid that a will may be beund by preſcription 79 provide a 
pillory and tumbrel, and that every vill is bound of common right to 


provide a pair of /ticks, Quære. 2 Hawk. Pl. C. 73. cap. 11. 
LS. 


(D) That ſhall be a good Preſcription. Where it 


is uncertain. 


[1. | F tenants of a manor preſcribe, that they ought net to pay a fine 
Ir renewing their copyhold eflates more than teuo years rent, 

* but cught to pay the rent of tao years, or leſs; this is not a good 
preſcription for the uncertainty z for ſometimes they are to pay 
two years rent, and ſometimes leſs. M. 37 El. B. R. between 
GREENE AND Bury. Per Curiam.] | 

C2. If a man preſcribes t pay a penny or thereabouts, for tithes of 
every acre of arable land, this is not good preſcription for the un- 
certainty. N. 7 Ja. B. ALLEN's caſe, Per Curiam.] | 

2. Preſcription for common ſans number appurtenant to land, 
without ſaying levant and couchant, is ill; you can put in no 
more than is proportionable to your land. Per Twiſden J. who 
cited the caſe of MAsSELDEN v. STONEBY in Glyn's time, where 
ſuch preſcription without /evant and couchant was held good after a 
verdict; but if it had been upon a demurrer, it had been other— 
wiſc. Mod. 7. Mich. 21 Car. 2. B. R. in caſe of the Corporation 
of Derby. | 

4. Treſpaſs for digging turf; the defendant pleaded that he is 
ſeiſed of an ancient houſe, and preſcribed 7 have as much turf in cne 
year as tao men could dig in one day, as belonging to his meſſuage. 
The plaintiff demurred, becauſe he did not ſhew that the turf was 
to be burnt in the houſe; and as it is laid here, it may be ſold, though 
he claims it as appurtcnant to his houſe, But it was anſwercd 
and reſolved, that when the thing is uncertain, as eſtovers, it ought 
to be applied to the houſe to aſcertain it; but here it is certain 
enough in itſelf, ſcil. as much as two men can dig in a day; and 
for authorities were cited Raſt. Ent. 539. and 1 Cro. Sroo NEA V. 
Dar; and judgment was given for the plaintiff, Lev. 231. Fill. 
19 & 20 Car. 2. Hayward v. Cunnington, 
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(E) Azainft the Public Good. 


E.. Man cannot preſcribe to do a thing which is a nufance ; for S. P. Jo. 
it is againſt the public good. Hill. 15 Ja. B. R adjudg- 727: FE 
ed Trin. 16 Ja. B. R. in tlie caſe of the Dovecore, Reſolved per ro” 
totam Curiam.) Car. in caſe 
of James v. 


Hayward.-S,P, 2 Roll. R. 31 & 32s Trin. 16 Tac. in caſe of Dewel v. Sanders. — Oro. J. 491. 8 C. 


[2. As he cannot preſcribe 2» lay logs of ⁊ucod in a common High. Oro. I. aas. 
Tay ſcambling about, and ſi Jer them to continue there for a long time ; "_ 4 
for this is a nuſance, and ſo againlt the public good. Hill. 15 Ja. 5. Saundert 
B.  achudged between 7 8. C- 

. If a man preſcribes that he and his predeceſſors vhs have 
been fo iſed of the manor of COLEHERBERT, have been exompt from the 
government of the mayer of the city of Landen, and of all his othcers, 
this is not a good preſcription ; for by this means they of this liberty 
ſhall be without government, which is againſt law, and therefore 
void. H. 43 El. B. R. The Count of SUREWSBURY's Caſe. Ad- 
judged per Curiam in quo warranto. ) 

[4. Ss it is not a good preſcription, that he and his predeceſ- 
ſors, ſciſed of the faid manor, have uſed to have %%. , bread and 
ale, and alſo to have the ſearch of weights and meaſures, and to have 2640] 
the puniſhment of them; ſor this belongs properly to a court leet 
to puniſh ; and alſo he has not any court to punith ſuch offences by 
preſentment or otherwiſe. Hill. 43 El. B. R. The Count of 
SHREWSBURY'S Caſe. Adjudged per Curiam in quo warranto. ] 

[5- It is a good preſcription for the corporation of Dublin, t To repair a 
they are owners of the port, and that they maintain perches in the 2 
aid river, and direct the ſhips in the deep channel, and that they ali goods 
maintain the key and crane; and that in conlideration 04 ane they brought 


preſcribe zo receive of all merchandizes in the ſuid port 3d. of the pound ; Vane 
; i 1 river, is filz 
for here is quid pro quo. N. 6 Ja. Scace. Reſched * but to thine 
tee all 
qd ga to lard within the manor, though not at the key, is god. 2 Lev. 95. Hill. 25 & 26 Car. 2. 
in caſe of PxIDZAUx v. WARNE, Cites Irin. 7 W. 3. C. B. Cr ilp v. Lela bod. * 3 Lex. 434. 


S. C. 


6. A man cannot preſcribe 7 be diſcharged of his apprarance at the Br. Leet, 
leet by being ſworn befire the conflable and portres ve, nor fk like. 88 
Br. Preſcription, pl. 13. cites 2 H. 4. 15. 

7. For inhabitants to dance in another foil omni deim tert anni is a 
good cuſtom; and though pleaded by way of preſcription, yet 
judgment was given on a verdict for defendant in treſpaſss though 
the plaintiff moved this in arreſt of judgment, and a cafe cited w here 
it was adjudged upon a demurrer, that it ought o have been plead- 
ed by way of cuſtom. But per Cur. though perhaps it had been 
ill upon demurrer, yet iſſue being taken and Fran by verdict, it is 
good; and defendant had judgment. 1 Ley. 1-6. Trin. 17 Car, 2. 


B. R. Abbot v. W eckly at Oxford. 
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(F) Againſt the Law of God. 


1 [1. A Man may preſcribe #9 have a way over a church-yard, 


e. though it be ſanctuary. 18 E. 4. 8. 

2. So to have a way thraugh a church. 18 E. 4. 8. Brook, Pre- 
ſcription, 91.] 

3. It is no good preſcription hat the lord of a will ſhall have fine 
of every tenant who marries his daughter without his licence; for it is 
againſt the law of matrimony, Br. Preſcription, pl. 101. citcs 
Littleton, tit. Villeinage. | | | 


See Cuſtorns (G) Againſt the Law of Reaſon. 


(E) ( 


Cr. A Preſcription againſt reaſon 7s net good.] 


A villican- 2. A corporation preſcribes ? arreft a man for ſuſpicion of felony, 
and impriſon him for three days, and then to carry him to the next gaol, 
p-&e4 pc. and this is againſt reaſon. 22 E. 4. 43.] 


fors in ter | 

gaol »f their will 3 days before thry carry them to the common gail ; for then they were irreplevialle by tbo 
3 day: where they ought to be repleviable immediately by the law, and alſo if they may ſo preſcribe by 
3 days, they may do it for three years, which is not reaſonable ; per Brian Juſtice. Br. Preſcription, 
pl. 80. cites 22 E. 4. 43» 5 


In treat (3. A man cannot preſcribe 1% have a ® chace or warren in any 


1 land but in his demeſnes, or in land within his fee and ſeigniory. 


ren, and 3 H. 6. 13. b. 

taking away 

Þ+ 30 hores and 300 conies. Defendant ju iged, becauſe he had common in the place, where, &c. to a meſ- 
frage ard 6 yard ard: for 240 fhrip, and that he and all t beſe whoſe eftate he has time out of mind, bave 
wfed at ſuch time as the common was ſarcharged with conies to hunt, kill, and carry them away as to bis meſ- 
Junge appertaining. The plaintitt demurred, becauſe a man cannot make ſuch a preſcription in the tree 
warren and freehold of another man: and 2dly, Becauſe a man cannot fo preſcribe to hunt, kill, and carry 
away his conies as appertaining to his meſſuage; but a man may preſcribe te have ſo many conies to ſprnd 
in bis b:uje ; and for theſe reaſons the preſcription in the principal caſe was held for a void preſcription, 
and judgment given for the plaintiff, Godb. 184. pl. 263. Hill. 9 Jac. B. R. Samford v. Havel. 


[ 265 ] | 

— [4. If rd F a vill preſeribes to have a warren in all the land 

Fol. 266. coithin the vill held of him, this is not good; for conies dig holes in 
x e T. the land. 45 E. 3. 13. b. Contra, 44 E. 3. 12. b. 3 H. 6. 13. b. 
ranto the defendant claimed the liberty of free ⁊varren in R. and pleaded that he was ſeiſed in fee of the 
manor of R. whereof the locus in quo, &c. was parcel, and f> preſcribes to have liberty of free-warren 
wvithin all the ſaid manor and the demeſnes thereof, fo that none ſpall chaſe any game of warren in the ſaid 
manor and demeſnes thereof wvithout bis rave. Iſſue wes taken, that he and all thoſe whoſe eſtate, &c. had 
80 free warren within the ſaid manor and demeſnes thereof, and found for the defendant. It was objected, 
that this preſcription was not good, viz. to have free warren in the manor and in the demeſnes of the ma- 
nor; for though he might preicribe to have it in his own demeſnes, yet he cannot preſcribe to have it in 
the lands of others his treeholders; neither ought he to preſcribe to have it as appertaining to his manor ; 
but to this it was anſwered by Roll, that a preſcription to have free warren in his manor is good, as well in 
lands of frecholders 23 in the demeines; for being by preſcription it ſhall be intended, that this liberty was 
before there were any freeholders, whoſe eſtates were afterwards extracted out of the demeſnes of the ma- 
nor after the beginning of this preſcription. Co C. 311. Trin. 9 Car. B. R. the King v. Sherington 
Talbot. — This caſe is abridged by Hughes, pig. 1469. pl. 26. as reſolved, and cites g Jac. B. R. the 
King v. Sherington. Cro. 1. par. 227. And Neif. Abr. pag. 1278. pl. 11. taking it from Hughes, 
cires the calc in 2 Cro. 227, DEIN HN“ Cale, and that it was adjudged—| But nothing more 


appears 
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appears to have been (aid in tle report of Croke as to this point than is mentioned to have been anſwered by 


. Roll; n r doe; any opinion of the Court as to this point appear in the report of the S. C. Jo. 328. the 


King v. Sherington Talbot. ] 


5. In replevin for taking a ſail of a ſhip; the defendant avowed, 
for that he wis ſeil-d in fee in the manor of Vadſtow, where there 
is a commsn hey extending from ſuch a place, &c. for unladiug ſalt, 
and that he aid 1] thoſe, &c. have uſed to repair the ſaid key, and 
hav: het a buſhel for meaſuring falt, and have had of every ſbip ar- 


riving there luden with ſalt, one buſhel of ſalt, and becauſe a buſhel 


of ſalt was not paid according to the preſcription, he avows the 
taking the ſail: the plaintiff pleads in bar to the avowry, that the 
river on which this key is pretended, zs a- great river Aten miles in 
breadth, and that the key extends but half a mile, and hot ihe ſhip Ar- 
id ſeven mules diflant ; and traverſed that it arrived at the key 
within the ſald manor. Upon demurrer it was inſiſted for the 
av want, that it is not material whether the ſhip arrived at the key, 
becauſe it might come thither when the mariners pleaſed; but per 
tale Ch. J. this preſcription 1s only for a wharf, and not for a 
port, and here ought to be reaſonable recompence for the preſerip- 
tion; and he who has a port ought to provide weights, meaſures, 
and other things; and in this caſe the avowant might as well pre- 
{cribe to the confines of France as to feven miles diſtant from the 
key, and therefore it is not a good preſcription, And it is not ſaid 
what ſolt was in the thip, and there might not be more than two 
buſhels. And therefore judgment was given for the plaintiff. 
Raym. 232. Mich. 25 Car. 2. B. R. Prideaux v. Warne. 


Another ex- 
cep ion was 
taken to this 
preicritiong 
it being to 
diſt. n the 
ſhiy in de- 
tant of pay- 
mentof t.!l, 
whereas the 
maſter of the 
thip is in n 
default, but 
the owner of 
the goods. 
Hale Ch. J. 
laid, there 
are 3 inte- 
reits in 4 
port. 1. The 
propriety of 
it. 2. The 
public inte- 
reſt of it for 
all the King's 
lubjects to 
come thi- 
ther. 3. The 
intereſt of 
the king to 
guard it. 
And it have 


ing been ir ſiſted, that a man may preſcribe for a thing out of his manor, as in Sir Henry ConsTaABLE's 
caſe ior wreck, as far a+ he could ſee, &c. Hale laid, the caſe of wreck difiered much from this; for 


that is nullius in bonis. Sev adjornatur, Freem. Rep. 355. pl. 447. Mich. 1673. S. C. 


(H) Preſcription. Againſt the Law of the Land. 


LI. 4 Sherig” of a county cannot preſcribe 7 have gifts, or to take 
any thing ie his cu uſe as fheriff for he ought to take 

nothing for doing his olice. 42 E. 3. 5.] 
2. The mayor of Londs: may preſcribe 79 have a court of Chan- 
cery in London of matters tried in the court of the fherijfs of London, 
though ſuch court cannot be granted by the letters patents of the 


[ 266 J 
See Cuſtoms 
(J). 


Noy, 147. 
S. C. and 
S. P. agreed 
by the Court, 


king. M. 5 Ja. between AxpREw and WEBB, per Curiam.] and ſo the 
© | . 2 mayor's 
cout of London, called the mark cut, becauſe the mayor may mark any cauſe in the ſherifF's court 


brig: judgment, although ic be atter verdict, and may examine its Cites 10 E. 6. 14. and that in the 


principal cale 4 procecendo was granted to the mayor's court. 


[3. The mayzr and citizens of York cannot preſcribe ts have a 

Chancery there, and to award ſuch procets as the court of Chan- 

y ai Weſtminſter awards; becauſe it is greatly dangerous that 

1 petty corporations ſhould have ſuch courts. II. 13 Ja. B. 

Variam, prieter Warburton, between MARTIN AND MakSHAL. 
the ſame caſe, Hobart's Reports, 80. ] 


Roll. R. 
109. I; = 
— Hub. 63. 
S. C. and 
tnere it is 
ſald that the 
Courts of 
Equity of 
London and 


ports ate by reaſon of their having acts of yariiament for them. No man can cam 19 


AX Vil. 


, 


14 
1 
if 
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* * * . * ” 3 5 | . 
beld a ceurt of Chancery by preſetiption, becauſe every preſcription is againſt common right, and a Chan» 
cer) cut is founced upon common right, and is by the common law. Godb. 262. pl, 300. Mich. 
13 Jac. B. R. the Mayor ot York $ Cale, 


(J) Againſt a State 


2 Iaſt. 20, LI. A Man cant preſeribe or allege a cuſtom againſt a ſtatute; 
21, becauſe it is matter of oe, and the moſt high proof 


and matter of record in law. Co. er. 19] 
<< 21. [z. A man may ae be or allege a cuſtom againſt an act of 
* * AS . r "_ . . . a 
example, £ Par 112 ment, S7 4 'fl Ih * efeription CY < 27000 WW 14 ſaved GY preſerved by 
t e\ of Lon. anther aft Co. Lit. 1 15.4 


on claim 
by custom to give lands in mortmain without licence, becauſe this cuſtom is ſaved and preſerved not only 
by magna charta, Cap. 9. but by divers other ſtatutes & ſic de cætetis. 


r- is 2 [3. A fatute in the ahm tive does not toll a cuſtom or pre- 
==" ſcription. Co. Litt. 115.) 
tutes that 4. [As] a ma. i may preſe 'Tibe t cut bis can, e990 vithin a foreſt 


b- in the ne- without the view 7 the foreſfie i 2 9g the flatut C of 34 . Fro— 
ve; for f 212 

ede wider, that none all cut any tree, though his own tree, within a 
in the nega- foreſt without the view of = foreſter ; becautc Vi act is but in 
tive be de-  offirmance of the conmen law. 16 El. Scaccario. Adjudged. Co, 
clarative cf 

the ani: ne Litt.- 1 15. 2 

law, that is in affirmance of the common law, t] ep a man may as well preſcribe or allege a cuſtom again? 
But Lord Ric thandſan des ed this diver- 


ſuch 4s he my againſt the common law. Co. Litt. 186. 4 
ty, and faid, that in neither of the caſes a pi cri tion can be 2;4inſt a negative ſtatute, which Mr. At- 
torney 2 1 affirmed, and therefore held it very ſtrong, that a pretcri iption could not be to tell ani! fell wood 
it were with the help of an allowance, and then we muſt intend that there 


Wi: nout view of foreters, unlei 
l | allowance wa made, becauſe the words are 3 negative, | viz. ] 


was a charter upon which tte fi. 


nec poteſt aiiquis aliquid dare vel vencere * iicentia domi ni regis, Jo. 2207 271. 8 Car. Itin. Wind- 
for, in Lord Lovelace s cafe. But 151 9. pu counte: ſaid, they took Ld. Coke's diricrence to be a 
good ciffe ence berween a ftatute which 5 oa'y 6 eclarat 4 of the common law, and a negative ſtatute 
which is introductive of a new i2w ; that again“ th . t no prefcription is good, but in the other caſe no 
alteration is made. Ang 2 $4 36. 1 Mick 10 Jac. in Fer 1. NES v. SMITH, it is ſaid Arg. 


that a man may preſcribe againſt a ſtatute in the 212 rmative, and cites 11 H. 4. 16. Stamford, ſo. 38. 
and Fitzh. Nat. Erev. fo. 91. and 30 Aff. 38. | 

A man may preſcribe 77 bold a (ret tener han tevice a year, ard at other day: than are ſet forth in the 
ſtatu te of magna charta, cap. J5- b-cauſe the ſtatute is in the athrmative. 2 Le. 28. the Queen Vo 
Partridge. 270. E. 125.4 Hill. 31 Elie. B. R. S. C. S. P. but if ic was a leet. by grant, the 


* 17 


defen PLE in an avowry for an amerc! ament in the leet mutt have (hewn that it was heid within a month 
after 5 Er. Cro. * 245. Hill. 33 & 34 Eliz. B. R. Porter v. Gray. ce 148. a. pl. 26. 


©" & & 
* 


Prefer pion for 1 the ix fol bobiranty of t he tent in Surry te cut donvr uc in the frre is not good; for per 


* 
Noy Attorney general, there can be no apes i ſince the ſtatute of carta de fereſta, cap. 4. which is, 
that ali 72 9 f, Sc. dene after that! time avi but (be King's licence ſhould be pur iſhable ; nay a preſcription 
do: 6! WOO e. 1 = viſun; 7 7 Rorirum A 1 * rgarierum 18 not good, U our it mutt | be Fer viſum S allocati- nem 


— * 
forcſtaricrum & ve:diriorum ; lor if it be per ſum oniy, then if the foreſter or verderor be required to 


come and view it, and di not come, you may cut it down without view. [0.275. 8 Car. In. Itin. Wind- 
ſo-. e Inhabitants of Egham s caſe. But Ibid. 276. in a i memorandum, * Sir Tho. Palmer's caſe, 
5 Rep. 25. a. that there is no diverfity where the wood is © be taken per vitum, or per viſum & alloca- 
tionem ; for that in both cafes an regu;ſt made and r. frjat, th be party way take them without wiew or de- 
4 ery. —Noy cited a caſe to he 1 tved 6 ſac. that in a clajſe a man might preſciibe to cut down wood, 
becauſe they are not within the ſtatute of clarta de foreſta; whence it was ſtrongly inferred, that it could 


not de Pre iCi i cd for With! na tore:t, Jo. 270. 
FL 267 4 | 
1 Orig. is 5. Treſpaſs, becauſe the defendant arefe ag to diſtrain for + rent 


1 upen the land beld, and to carry the diftreſs to D. in another county, 


it ſeems it 
ſhould be therefore he was condemned; for a man Cannot preſcribe againſt 


(ferm).— a ſtatute, 


,ption 
tr nem 
red to 
ind- 
5 caſe. 
alloca- 
or de- 
wood, 
t could 


rent 
bn, 
rainſt 


tute; 


county, and carry the diſtrefs into another county. Br. Preſcrip- WW 
tion, pl. 50. cites 30 Aff. 38. 
6. Attachment upon a prohibition againſt the defendant, who 
cauſed him [to be] cited for tithes de ſilva cœdua, and the defends 
ant preſcribed to have tithes de filva cedun, and by the reporter he 
cannot pretcribe againſt a ſtatute made after time of memory, 
and that preſcription cannot make it to be impleaded i in the ſpiri- 
tual court, by which the defendant imparled, &c. Br. Preſcrip- 
tion, pl. 2. cites 9 H. 6. 56. 


cap. 16. 


(N) What ſhall be a good Preſcription, Againſt 
Reaſon or Common Right, 


[1. JT: is not a good preſcription 79 have a heriet of every ſtranger 

dying within his manor 41 El. B. be- 
tween PERKINS AND CUMBERFORD, adjudged, cited M. 3 Ja. 
B. R.!) 

[ 2. If a ſheriſf preſer ibe to have a certain gift at every tourn, &c. 
this is againſt common right, for a gilt is at the will of the donor. 
42 E. 3. 5. adjudged.) 

[3. If there be a lord of a vill, and anther 5. 75 a leet, but 10 aud 


beſide the leet, and he claims by cauſe of "the leet to be lord of the + ab, + Fol. 267. 


of the ſaid vill by pi ſcription ; this is a void preſeription. 9 H. 6. —— 
44. b. Curia.) 


[4- A man may preſcribe b have a fair in the franktenement f _— 


aſſiga 
another man. II II. 6. 23. booths there. 


5. A man may preſcribe, that if his beaſts eſcape into the land of 
B. that B. cann#t diſurain them, nor have adi, and a good prefcrip= 
tion; by all the Juſtices. Quære of the reaſon. Br. Preſerip- 
tion, pl. 71. cites 8 E. 4. 5. 

6. In treſpais; by the 8 where a man preſcribes that in ſuch Br. preſenip- 
a vill has been a market ſuch a day time out of mind, and juſtihed dien, pl. 73» 
tor buying the goods there, this 1s a good preſcription, and a good 2 3 
cuſtom, though he does not ſpear 4 whom the market by langs; for 1 
per Littleton it goes with the land, Br. Cuſtoms, pl. 48. cites 
12 E. 4. 8. 

7. If a man preſcribes, that if he finds goods within his manor, that 
he ſhall have the mm this is a void p [ preſcription 3 for it 18 contrary 0 
reaſon, and a thing which cannot have lawful commencement, 

Br. Preſcription, pl. 9z. cites Doct. & Stud. lib. 2. cap. 5 1. 

8. It is no good preſcription 79 dijtrair: — damage fe aſant, and ta Br. Pre- 
retain the diſtreſs till be has fine at his will; for it is contrary to „ ein 
common right and reaſon, and a man thall not be his ow n judge. „ H. 2. S. E. 
Br. Preſcription, pl. 101. cites Littleton tit. Villcinage. 


A 2 9. Pre- 
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a ſtatute, and the * ſtatute is, that a man ſhall not diſtrain in one Stat. Mart. 


4. and Weſt, 
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bold a court of Chancery by preſcriptien, becauſe every preſcription is 27 ainft common right, and a Chin» 
cery cut is tounded upon common right, and is by the common Law. Godb. 262. pl. 306. Mich. 
13 Jac. B. R. the Mayor of Tous Cale, 


(1) Againſt a Statute. 


2 Iaſt. 20, LI. A. Man ca::::57 preſcribe or allege a cuſtom againſt a ſtatute z 
21. | becauſe it is matter of record, and the moſt high proof 
| and matter of record in law, Co. Lite. 115.) 

21 Inf. 21, 2. A man may 3 de or allege a cuſtom againſt an act of 
example, Par! liament, zen the preſcription or cuſtom is ſaved or preſerved by 
they of Lon. anther aff, Co. Litt. 1153] 

don Ci Im ” 

by cuſtom to give lands in mortmain without licence, becauſe this cuſtom is ſaved and preſerved not only 
by magna Charta, Cap. 9+ but by divers other ſtatutes & fic de cæteris. 


. s2 ([z. A fatute in the affirmative does not toll a cuſtom or pre- 
ſeription. Co. Litt. 1150 

tutes that U. [45] a a Man may pref. Tibe te cut bis can word within a foreſt 
ae 5 without the view 2. the farefter, though the flatute of 34 . Fro— 
Sao videt, that naue Ball cut any ors though his own tree, within a 


it a ftatute - 

in the nega- foreſt w whout the view of the for eſter; becauſe Si ad rs but in 
tive bede- Hr mance of the coiuinen law. 16 El. Scaccario. Adjudged. Co, 
Clarative ct = 

the ancient Litt. 1 15. 8 

law, that is in affirmance of the common law, there a man may as well preſcribe or allege a cuſtom again 
fuch as be may againit the common law. Co. Litt. 115. 4. But Lord Richardſon denied this diret- 
ity, and ſaid, that in neither cf the caſes a piefeription can be agunſt a negative ſtatute, which Mr. Ar- 
torney alſo athiir d, and therefore beld vt yer" tro: 5 that preici 149 on could not be to fell and fell wood 
without view of forefers, unleſs it were with the help of an allowar ce, and then we muſt intend that there 


was a charter upon which the firſt allowance wa made, becauſe the words are _ efsly negative, [ viz. ] 
ec poteſt aiiquis „aui dare vel vencere fine licentia dom: ri * Jo. 270, 271. 8 Car. Itin. Wind- 
ſor, in Lord Lovelace s cafe. — Bu ut Ibid. 289. the counſel ſald, they took Ld. Ccke's diricrence to be a 
good diffe ence be cen a ſtatute which is only Ceclarat 0 of the common law, ang a negative ſtatute 


which is introductive of anew law; that azain{t * the laſt no prefcription is good; but in the other caſe no 
alteration is made. We 2 Bull, -6. Mich. 10 Jac. in cate of Joxxs v. SMITH, it is ſaid Arg. 


that a man ma; aer, ribe againſt a ſtatute in the affirmative, and cites 11 H. 4. 16. Stamford, fo. 38. 
and Fitzh. Nat. Erev. fo. 91. and 30 Aff. 38. 

A man may . ts bald a (ret tener than tævice a ytar, ard at «ther days than are ſet forth in the 
ſtatute of magna charta, cap. J5- becauſe tt: e ſtatute is in the athrmative. 2 Le. 28. the Queen v. 


Partridge. Cro. E. 125. Hill. 31 Eliz. B. R. S. C. 8. P. but if it was a leet by grant, the 
lefendant in an avowry for an amerciament in the leet muſt have ſhewn that it was heid within a month 
after Eaſter, xc. Cro. E. 245. Hill. 33 & 34 Eliz. B. R. P orter v. Gray. Kelw. 148. a. pl. 26. 
3 Le. 179. Lawſon v. Hare. 

Preicription for the ix abitarts of the texrns in Surry te cut dcavs 2 cod in the fer is not good; for per 
Noy Attorney gen eral, there c n de no a tion ſince t ine 4 ſtatute of coarta de ferefte, cap. 4. which i 15y 


tka: 40. 1 pip Ec. done after the! time with. ut be King: 1 7 60 be pur iſpable z Nay a preſcription 
to tell wood per u f fr orion el wvercariorum is not g but 1t muſt | be per viſum & allocaticnem 

oreſtaricrum & ve:datiorum ; ſor if it be per lum or . then n if tne £ 8 or verderor be required to 
come and view, It, and du not come, you may cut it down w * View. 275. 8 Car. In. Itin. Wind- 
ſo . Inhabitants of Egham's cafe. But Ibid. 276. > memorandun, cies Sir Tho. Palmer's caſe, 
5 Rep. 25. . 2 there ie no Ty where the v 1; 15 T9 be ta! Ken per viſum, or per viſum & alloca- 
tionem ; for that in both caſes 27 ut made and rifujat, the party may take them without wiew or de- 
* ry. —Noy cited a caſe to be 12 tved b Jac. that in a cl aſe a man might preſctibe to cut down wood, 


becauſe they ate not within the Ratute of cliarta de foreſta; whence it was ſtrongly inferred, that it could 
Not be yr ſcribed for within a foreſt. Jo. 276. 

*[ 267 ] 

+ Orig. 1 5. Treſpa afs, becauſe the defendant preſcribed to diſti win he + rent. 
rm); ot pen the land H wy and to car1 ” the diſtreſs to D. in another county, 


it ſeems it 
ſhould be 3 he was condemned; for a man cannot preſcribe againſt 


(ferm. | a Katt; 
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a ſtatute, and the “ ſtatute is, that a man ſhall not diſtrain in one Stat. Marl. 

county, and carry the diſtrefs into another county. Br. Preſcrip- 1 

tion, pl. 50. cites 30 Afl. 38. 2 ; 
6. Attachment upon a prohibition againſt the defendant, who 

cauſed him ſto be] cited for tithes de Glva cedua, and the defend= 

ant pr. eſeribed to have tithes de filva cedun, and by the reporter he 

cannot preſcribe againſt a (Fatute made after time of memory, 

and that preſcription cannot make it to be impleaded in the ſpiri- 

tual court, by which the defendant imparled, &c. Br. Preſcrip- 

tion, pl. 2. cites 9 H. 6. 56. 


() What ſhall be a good Preſcription. Againſt 


Realgn or Common Right. 


(1. JT is not a good preſcription 79 have a herict of every flranger 
dying 25 eB his mansr 41 El. B. be- 

tween PERKiNs AND CUMBERFORD, adjudged, cited M. 3 Ja. 
B. R.] 

2. If a berief preſci ribe to have a certain 95 at e ery turn, &C. 
this is againſt common right, for a giſt is at che will of the donor. 
42 E. 3. 5. adjudged.] 

[3. If there be a /ord of a vill, and anther has a leet, but no land 
beſide the leet, and he claims by cauſe of the lect to be lord of the + auaſis f Fol. 267. 


of the ſaid will þ by preſcription ; this is a void prelcription. 9 H. "6, mp 
44. b. Curia.] 


N ö 8. P. And 

U. A man may ada to have a fair in the franktenement of ., * 
another man. 11 II. 6. 23.] booths there. 
Dr. Preſcription, pl. 97. Cites 11 H. 6. 25» 


5. A man may preſcribe, that if his beaſts efc ape into the land of 
B. that B. cannot dijirain them, nor have action, and a good prefcrip- 
tion; by all the juſtices. Quere of the reaſon, Br. Preſerip- 
tion, pl. 71. cites 8 E. 4. 5. 

6. In treſpats; by the 8 where a man preſcribes that in ſuch Br.Preferip- 
a vill has been a market ſuch a day time out of mind, and juſtified tien, pl. 23. 
for buying the goods there, this is a good preſcription, and a good © * 
cuitom, though he does not fheav to whom the market bel aug; for { 200 
per Littleton it goes 4with the land, Br. Cuſtoms, pl. 48. cites 
12 E. 4. 8. 

7. If a man preſcribes, that if he finds goods avithin his mangr, that 
he ſhall have {Dem this is a void preſcription 3 for it is contrary to 
reaſon, and a tling which cannot have lawful commencement, 
oy Preſcription, pl. 93. cites Doct. & Stud. lib. 2. cap. 5 1. 

It is no good preſcription 79 drain for damage feaſant, and ts Bt. Pre- 
. the dittreſs till he fs fre at his avill; for it is contrary to 1 
common right and reaſon, and a man thall not be his own judge. 3 H. 2. S. E. 
Br. Preſcription, pl. 101. cites Littleton tit. Villcinage. 
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- the 5 9. Preſcription to cut graſs in another's land 2 frew the church 15 
OnNn- 9 
"10-4... good. Per Cur, Mar. 17. Paſch. 15 Car, in Bond's caſe. 


don to Set 
in the land of another, is good. Per Cur, Mar. 17. in Bond's caſe. S: for the inhabitants of a 


towa to xe a Tay over the land of another to their church. Ib. d. 


10. In caſe the plaintiff declared, that he was ſeiſed of an an- 
cient meſſuage, &c. in T. and that he and all his anceſtors, whoſe 
heir he is, owners cf the ſaid, &c. had uſed time out of mind 79 fer 
up hurdles in aperta platea of T. near the ſaid meſſuage every market 
day, to make penns for ſheep, for which he, &c. have uſed for ſuch 
penning to receive money, and further, that the deſendant Brooke 
cut down his hurdles, per quod proficium ſuum inde amiſit; it was 
objected upon a demurrer, that this preſcription was too general, it 


being to ſet up hurdles in aperta platea, ut ſhexving T0hether on his 


own lands, or on the lands of another; for though fiſhermen may pre- 
ſcribe to ſet ſtakes on other men's lands adjoining to the ſea to dry 
their nets, that is for the commonwealth ; but this is only for a pri- 
vate gain, which cannot be on the lands of another; but it was 
anſwered that the preſcription was good : for a market is as well for 
the benefit of the public as fiſhing ;z and afterwards judgment was 
given for the plaintiff, 1 Le. 108. pl. 147. Paſch. 30 Eliz. B. R. 
Ferrers's caſe. | 

lo eln 11. The plaintiff preſcribed for toll of goods bought 701 his ma- 

for the rea- Nor, viz. ad. for every pack of Mancheſter wares bought in Mancheſ- 

fonablenels ter, except of the burgeſſes there; and the queſtion upon the plead- 


of this pre- : , 
8 ings was, whether a toll independent of all markets and fairs can be 


were cited good, ait, ſhewing that the ſubjeA hath ſame benefit. The Court was 


5 E. 3. 37- not ſatisfied with this preſcription, becauſe there was no recom- 
b. where the 


defendant Pence for it; and every preſcription to charge the ſubject with a 
juttined in duty, muſt import ſome benefit or recompence to him who pays it, 


— <p or elſe ſome reaſon muſt be ſhewed why the duty is claimed. 


of a fold as 4 Mod. 319. 323. Mich. 6 W. & M. B. R. Warrington v. Moſely. 
ſervants to | 

the lady of the manor of Haſtings, who by reaſon of her ſeigniory had a frarkfe!d throughout the ſaid wil!, 
fo that ns other could fold there with;ut ber leave ; and it was held that though this extended as well to 
rangers as to thoſe of that vill, it was good. And [D. 452. b. Trin. 18 Eliz. Anon. for a cuſtom 
called granage] where the lord mayor of London brought an action on the caſe, grounded on a cuſtom to 
have the 20% part of that ſalt ef every ranger who Lreught it to the fort of Landon; and though no rea- 
ſon was alleged why he ſhould have that part, yet it was adjudged for the mayor. But per Cur. the caſe 
in Dyer ſeems to be very hard to have the 2oth part, without giving any reaſons why. But as for the 
foldage, it was upon the lands of the manor of Haſtings, whereof the tenants had the feedings, and that 
may have a reaſonable commencement, 4 Mod. 322. 323. [The caſe of the foldage was adjourned 
ever, and was that of Jeflerey at Hay v. Ford & Gray. Vide the Year-book, ] 


(L) Againſt the Law of tlie Land and Common 
KRigbti. 8 


1. 1 HE tenants of a nianor may preſcribe to have the fole commen 
269 for their horſes in a meadow after the graſs cut, and made in- 
* Orig. is to graſs cocks, & to tie and keep their horſes there, ſo that they do net 


pt „ meddle with the hay till Lammas-day, and after Lammas-day for all 


(convenz- + commonable beaſts levant aud couchant upon their tenements at 
bie). large, 


an 


men 

in- 
not 
all 
ts at 


arge 5 
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large, without *tying or keeping till Lady-day in Lent annually, as to * Orig. is 
their tenements appertaining, excluding the lord of the meadow and (e. 
manor from having any common orpaſture there forthis time, he hav- 

ing the ſoil of the meadow throughout the year, and the whole herb- 

age till Lammas, or + till the cutting, if he keeps it for hay. + Orig. is 
Paſch. 12 Car. B. R. between WHEATLAND and SIR THoMas (fare). 
Paixe, by Bramſtone Chief Juſtice, he only being in court upon 
evidence at a trial at bar, in an action upon the caſe, for eating of 
thecommonof acommoner; but he agreed that the defendant ſhould 

have thereof a ſpecial verdict if he would, but after he would not 

have a ſpecial verdict for the clearneſs of it, and upon this a general 

verdict was given for the plaintiff; for here the lord is only excluded 
for a time; and it is a common, inaſmuch as divers ſeveral perſons 

have paſture there in reſpect of their ſeveral tenements. ] 

[2. But P. 10 Ja. B. & Tr. 10 Ja. B. between Kexnrick ann The lord 

PARGETER per Curiam, it is not a good preſcription, that the lord 40 1 
from Lammas to Candlemas ought not to put in more than 3 horſes 1:9. S. C. 


during this time, becauſe the lord cannot be ſtinted.] 2 


Noy, 130. S. C. adjudged. 
Rut that is only upon the point of the commoners dittraiaing the cattle of the lord damage feaſant.] 


3. If a man preſcribes to have common of paſture or gſtovers in the See the 
ſoil of another man, and that the owner of the ſoil ſhall be excluded 9,6 _ | 
from having common there, this is a preſcription or cuſtom againſt a 
the law, to exclude the owner of the ſoil ; for it 18 againſt the 
nature of this word common; for it was implied upon the firſt 
grant of the common there, that the owner of the foil thould inter- 
common with him. Co. Litt. 122. and there cites P. 26 El. B. R. 
between WHITE AND SHIRLAND adjudged. ] 

[A. A man may preſcribe to have /eparalem priſchariam in ſuch 
water, and thereby 79 exclude the lord of the ſoil, Co. Litt. 122.] 

[5. But a man cannot preſcribe to have common of piſchary or li- 
bere piſcarig in ſuch water, and to exclude the owner of the ſoil; 
for it is againſt the nature of a common of libera piſcaria. Co. 

Litt. 122. And there ſaid that it was ſo reſolved in Bank between 
CHIMNEY AND FIsHEN. And M. 29, 30 El. between WHITE AND 
SHIRLAND, and between FRIsTEN AND CRATCHRODE the ſame 
term. ] | 
(6. A man may preſcribe to have ſlam veſirram of certain lands Ia replievin, 
from ſuch a day to ſuch a day, and by this to exclude the owner of the hy * ar 
ſoil from paſturing or feeding there; for by ſuch grant this is not catlein 5; 
any common, nor implies any intercommoning by the owner of the acresofland, 
ſoil, but that the grantee ſhall have the ſole paſture. Co. Litt. 122, ne Seeg 
7. So a man may preſcribe to have /eparalem paſturam of ſuch as biiliff of 


land, and to exclude the owner of the ſoil. Co. Litt. 122.] "4 

nd aid a 
preſcription in him to have borbage and paſturage in the ſaid five acret, when it was nt ſown, Plaintiff 
demurred ; it was objected, that this preicripuon was not good, it being not like a preſcription to have 
common, which is only a taking the profits by the mouths ꝓf cattle, but this is all one as to preſcribe to 
have the land itſelf ; for by the demiſe of the herbage the land ittelf paſſeth. But adjudged that the pre- 
ſcription was good, becauſe it might baue a gend beginning gan, and conſequentiy if it might be good 
by grant, it may be good by preſcription. Winch. 6 Paſch. 19 Jac. Sir George Sparkes's cle... 

Hutt. 45. §. C. by the name of Pitt v. Chick. 

In treſpaſs by the lord of the manor, the defendant as tenant preſcribed to have /o/am paſturan of a chiſe 
omni tempore anni. The Court was divided in opinion, whether this prefcription to have ole paſture of a 
3 | cloſe 


— a as hes 
* — 3 * 


2 Brownl. 60. S. C. the pleadings. Cro. J. 208. S. C. 


2 Prekcriptlon. 


cloſe of the lord*s emnĩi tempore anni be good. Wild and Archer J. held it good, but Vaughan Ch. J. 
and Tyrrel contra. It was intended to have been adjouncd into the Exchequer- chamber, but was not. 
After wards it was brought into B. R. and the preſcription adjodged good Lev. * 252. Mich. 20 Car. 2. 


C. B. Sir Hen. North v. Cox. — S. C. Vaugh. 251 to 255. the Court was divided — Vent. 383 to 
398. S. P. (inter alia) argued "Air Francis North, in the caſe of I iTtrv. Nur Th, inthe court 
of Exchequer ; and the report 3 pag. 308. that aiterwards another ion was biought to trial in the 
Exchequer, and after a full evidence 04 about or 5 hours, the pla.ntitt not dating to ſtand to the verdict, 
was nonſuited.— S. C. Lev. 268, 265. where it was atgurt that preiciipiion to have folam paituram, and 


exclude the loi dp is not g wy and to m at oj i: vere cited Fitzh. Preſcription, 51. Hutt. 45. Co. Litt. 
122. Yeiv. 129. Cro J. 256. Mherce it was inte: ted that the tenants might preſcribe 79 Ha e part of the 
42 Fron e the ⁊ ble ycar, cr ail tbe 25 . 22 f theyear ; but that this here is to exclude the 


jord of ail the profits, and islike acuſtorn : have all :he common, ard exclude the ird But it was anſwer- 


ed and rei io ved, that this is not to exclude the lord of ail the profits; for be foal! have ibe mines and the 
fro-3y and is nit [ke to a preſcription ts bave all the common, and exciude the !ird, which would be repugnant 3 
er in all caſes of common the lord is to intercommon with the tenants in the nature of common and con- 
E to exclude the lord would be repugnant to the vſſence of common; and judgment was given for 
te detend ant. Trin. 21 Car. B. R.—Saund. 347 to 353, the pleadings and arguments of the countel. 
Ard {avs, the Court ie: med to mcline that the preſcription was good; but that 2447 a trial at bar the tenants 
couls nut prove their tic as alleged; Whereupon the lord had a verdict. -In arguing this cate, the counſel 
for the p aintiff cited acaſe in Trin. 1654. Rot. £49. in B. R. where one cla med a fld-courſe, and ex- 
c. uded the ixorer of the foil by preſcription, and adj udged good. And that a preſcription by the c. pyhold lers 
to have /olum faſturam, exclutive of the lord, Was yy ucged good; but that notw:! 'thftandin g ſuch preſciip- 
tion, the ſoit is the lords, and he hath mines, trecs, buſhes, coals, ſtones, &c. and he may dig for turts. 
2 Lev. 2. Paſch. 23 Car. 2. B. R. HoyxIxs v. Ronin © Mod. 74 Mich. 22 Car. 2. B. R. by the 
name of BE olkins v. Robins. —2 Saund. 524.7 S. C. acjudgei.—Pollexf. Rep. 23. 8. C. argued by 
Foitexfen, and ad;udged.—sS. C. cited by the repoiter as zdjudged. Vent. 398. at the end ot the caſe of 
Petter v. North. 


2 — 


8. Attachment upon a 2 e 8 the d: efendant preſcribed that 

J orie. is the clerks of Oxferd have privilege ts have the principal + houjes, which 
(cel). qvere auen to be let to clerks before any e ther, and ſpecially where 
clerks were abiding before; and after iſſue was taken, if clerks were 

abiding there at the commencementof the ſuit or not; and therefore 


in a manner confeſſed that this is a good preſcription. Quære; for 


they are net incorporate, nor people which have had continuance. And 
per Finch. the merchants of the ſtaple have the like cuſtom, and 
thoſe of the king's Marſhalſca and the king's juſtices ; quære, if the 
inns of court are not in the like phght. Br. Preſcription, pl. 8. 

Cites 40 E. 3. 16. 
Brownl.210. 9. Treſpaſs, &c. for taking and carrying away 30 loads of thorns, 
by him cut down and lying on his land at C. in a place called the 
% Common Waſte. Defenc ant juſtified, that he was ſciſcd in fee of a 
+ the ane mefſuage and three acres of land, &c. and ſo preſcribes 79 cut down 
gu Deucla aud take all the thorns growing in the ſaid place, 1% ſpend in the ſaid 

C. V. RNEthe 

cal, ce hauſe, or about the ſaid lands as appurtenant thereuntos, The plaintiff 
| replied, that R S. was ſeiſed in fee of the manor of C. whereof the 
ſaid eſtate was pa cel, and gave him leave to take the thorns. Ad- 
judged that /ig preſcription by the detendant excludes the lord; ſo 
_ he can neither cut or licenſe any other to cut thorus. Cro. J. 


6 Mich. 6 Ja. B. R. Duglatle v. Kendal. 


A oa K 
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What ſhall be a 9% Preſcription, I reſpect 


(MI) 
of the Time. 
LI. IN an action brought by the prior of Coventry againſt ſome 
of the men of Farl-ſtreet in the vill of Coventry, tor the ſel- 
ling of merchandizes in their houſes and ſhops, in the days of the 
market held in Prior y lh ale Lor market-houſe] in the ſame vill. 
The defendants ſay, 3% SRanuiphus gun ain comes Ceftrie dominus 
de Farle-ſlrcet conceyit hominibus luis de Ear ee to have the 
ſame liberties as Lincoln had, and Jhewvs the charter teſtifyi ng the 
ſame, and 4% ſlicvs the charter / confirmation there: / nad by H. 2. 
And ſay, that idem comes habuit mercatum ibidem, &c. & hzredes 
ſui, until one of the heirs leafed it to farm to the prior of Coventry, 
unde ipſi deſendentes dicunt, % ipfe & antecefſores ſui ac eorum 
ferffatores & eorum anteceſſores te Ants bene re, que ipſi nunc tenent 
in Earle ns; a entre quo nm extat memoria ac etiam a tempore 
Tadic ce HS FI ant: cefferum ſts! 461 femper hucufſque in damibus & 
ſeldzis jus in ipſo /: 9 conflruttis ommiunita mercimonia vendiderunt, Sc. 
But the delendants were demanded by the juſtices, / ip par- 
rexerimnt Fd diftas chartas * tituls aul pro evidentia fac 74 ſu SEEN 
aifti © fr fe tenere velint ad chartas illus pro tituls an ad conſuctudinem 
predictam. Out dicunt quid protuterunt chartas illas ad evidentiom ; 
and upon this 1!ive was taken upon the preſcription, 2 E. 2.] 

[2. In writ of cmuity by a prior, if he counts upon a preſerip- 
tion, it is good for the defendant to fay, hat the privry was founded 
ſince the 1 4 of king Richar d. 24 II. 8 37. -] 

[3- In an ann wity by preſcription the defeiidant 0 2ded, that it was 
granted pon a Comp? ofition, and fo he ought to count upam the compoſition. 
But there it is ſaid by Newton, that if he thall count upon this 
compoſition, then it {hall come in iſſue whether it was made before 
time of memory, [and] then it cannot be tried; but e title had 
commenced with ihe N on fince time of memory, this may be known 
by the jurors; and if they cannot find it, then the preſcription 15 
good. 19 H. 6. 75. 

[4. A man hall nat have any advantage by allegation of a faunda— 
40%, or other matter in fads, to be done before time 5 of memory, b ecuiſſe 
this cannot be tried. 1 E. 4. 6. b. ] 

[5. Se a man ſhall not have any advantage by allegation sf a deed 
or ſpecialty made before time of memory, becauſe this cannot be 
tried. 1E.4.6.b. 14 H. 7. 1. of a deed of a rent-charge whereof 
be had nat ſeiſin *vithin time of memery.] 

[6. So a man thiall not have e any advantage of a record before time 
of memory, becauſe it cannot be tried. As he {hall net have exe- 
cution of a fine, 1 E. 4. 6. b. and yet Bingham there ſaid, that he 
never ſaw any record of the king before the time of H. 3. of this 
opinion; for there was held a droerſity between a record and deeds, 
and matters 3 19 I. 6. 75. b.] 


have advantage either in one caſe or the ocher. 
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Preſcription, 


C7. If the bing before time of memory hod made a grant, this is not 
of any citect as a parent after time of memory, unleſs it had been 47 
lacued in eier within time of memory. 19 U. 6. 75. b. g H.7. 11. b. 
per Curiam, of conuſance of pleas. 2 I. 4. 22. accordingly. Co. 9. 
Ab. Stra. Mar. 27. b. Contra, 12 II. 4. 22. b.) 
Br. Fran- [8, If a will be incerperated by letters patents before time of me- 
2 mory, and thoſe franchiſes never {were} uſed fence time of memory. 
Vaviſo., they have loſt their franchiſes. 14 UH. 7. 1. 
[9. Such things as do not lie in point of preſcription, but cught to be 
Fol. 260% created and ſupported by charter, and the charters there:f ⁊ue re made 
— before time of memory, they arc not pleadable nor oi any avail, if they 
have not been allaaed within time of memory. Co. 9. Ab. Stra. 
Marc. 27. b. 1 H. J. 23.b.} | 
In annuity (10. It is clear enough, that Here 2vas a certain time avhich ⁊uas 
the parties called the time of memory in preſcription, 19 H. 6. 75. Per Newton. 
were ative 


4 E. 4. 6. b. 9 H. 7. 11. 14 H. 1. 


ſcription ef [I. The faid time of memory in a preſcription was from the time 
eg K. 1. 20 H. 6. 3. I). 3 Mar. 119. 5. 13 H. 4.9. b. The 
gut, time of king John [15] within memory. Lit. ſ. 170. 34 H. 6. 
=_ 
ance 12. The ſaid time of memory was from the commencemert of the 
aficr ike FTeignf ling R. 1. for all the time of king Richard 1. was“ within 
tine of fi-g the time of memory. 20 H. 6. 3. per Newton. 13 H. 4. 9. b. 
_ 1, Where the ſeifin of king R. 1. was allowed for good title, and ſo 
_- els a warrant in his time.] | | 


bave de- [13- It ſeems that by the words Ca tempore cus contrarii memo- 
«oa ria heminum non exiſtit } properly and generally is intended, and all 
20. » Ja. %-5 * 5 A | * . 

and the times before this and before the ſtatute of limitation was intended; 


plain avheresf no procf could be made to the contrary, either by teſtimony or 
aer "ih evidence, in any time before, without any limitation of time. 34 H. 6. 
chat be uſed 36. b. 37. it ſeems will prove it.) 

zi for con- : 
formation, and nit as an er giral grant; and admitted there, that where the preſcription is in iſſue, it 
Iuffices for the jury ts inquire of the time of their cxvn memory, «vb:re no |} ecial evidence is te the certraty. 
Br. Preſcription, pl. 6. cites F 36 H. 6. 36. But where ſpecial! evidence it 19 the contrary, as above, 
there they engt te inguire of the. time of lig R. 1. Ibid. Ard per Prilot there it is a good peu, 
kat the church e which the priir preſcribet ca: fund d after the time of king NF. 1.0 after time of 
men. Toid. —— Se, that it was founded, in ihe rime of king fobn. Ibid. —— But Book ſays, it ſeems 
that in thoſe cafes he engt to traverſe tie preſcriprion z for otherwiſe it is n arguments Ibid, ; So 
it ſeems at this day by the flatute of (imitations 32 II. 8. to ſay, that the church was founded within 
the 65 y-ar:, or the like. Ibid [+ It hould be 34 H. 6. 36.] — þ Br. is (de que ie por pl. falt.) 
but the Year-book is as tranſlated. : : 


* 27523} 


[14. But when by the ſtatute of limitations the ſeifn in a evrit 
ef right was limited to the time of R. 1. fo that none could count of 
a more ancient ſeiſin; and this writ being the moſt high writ was 
taken within the equity of the ſtatute; alſo, that though a man 
might prove to the contrary of a thing whereof the preſcription 
was made, yet this ſhould not deſtroy the preſcription if the prof 
was of a thing before the ſaid time of limitaticn ; for it was reaſon 
that the inquiry in a preſcription thould be limited as well as in a 
writ of right, being more baſe than that; for it would be hard to 
put juries to inquire of things ſo ancient. And therefore it is ſaid 
in 13 II. 4. 9. b. that the limitation in writ of right is too Jong 
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time for a preſcription; and yet this limitation is not changed, 
nor can be without itatute.] | 
{15. Rot. Parl. 43 E. 3. N. 16. Pray the commons, becauſe all 
the time of R. 1. is held for time of memory, from which time 
no man may have true cognizance, that it pleaſe 4% limit in certain 
the time of memory, fo that it doth not paſs the coronation of king 
Edward grandfather of our lord the king, who now is; and like 
petition was for divers opinions and miſchiefs which happened 
46 E. 3. N. 28. but no aſſent to them. But the anſwer to the 
firſt petition is, let the law ftand as it has done heretofore till it 
be otherwiſe ordained. ] _ 
[16. It ſeems that as the time of memory in a preſcription was 
limited to the time of R. 1.* a ſeiſin in a writ of right with- = Orig. is 
in the equity of the ſtatute of W. 1. fo that by the ſame reaſon, the (ſelongue 
time of memory at this day ſhall be limited to 60 years, as a writ of e. 
right within the equity of the ſtatute of 32 H. 8. cap. 2. for this is 
within the ſame miſchief mentioned in the preamble of the ſtatute. 
But I well know, that the practice is e contra. ] | | 
[17. A vicar endowed de minutis decimis anno Domini 1310, ſues Noy, z. S. C. 


the parſen appropriate for them; the parſon cannot preſcribe 29 


againſt this endowment, though it was 300 years paſt; for the a prohibition 


preſcription ought to commence ſince the endowment, which was in B. R. 


ſince the time of limitation, ſcil. R. 1. P. 3 Ja. B. R. between — 
PRINCE and CHILD. Adjudged.] ſcribe againſt 
the compo- 


ſition of the vicar for things allowed the vicar by the compoſition. And it was likewiſe decreed in 
Chancery, that the preſcription was not lawtul againſt the compoſition ; and an injunction was awarded 
for the vicar to ftay the ſuit of the parſon limited to the vicar upon the compoſition. Mo. 761+ pl. 1055» 
& 78C. pl. 1081. S. C.S, C. cited Watſ. Comp. Inc. 8vo. 730, 731. cap. 39. 


18. Common law admits of no preſcriptions but what are time 
out mind, &c. though the ſpiritual court allows of preſcriptions 
ſometimes of 20, and ſometimes of 40 years. Per Hale. Vent. 274. [ 273 J 
Mich. 27 Car. 2. B. R. Anon.—And ſo of 10 years. 3 Bulſt. 242. 
per Doderidge. Mich. 14 Jac. in the caſe of Harding v. 
Goſeling. 


(Q) A it may be made. [Affirmatively or Fol. are. 
. a a 
| Negatively]. See Prohibi- 
tion (H 
[r. 4 PRESCRIPTION in the affirmative is good. 11 E. 4. 2. pl. x 
| 18 E. 4. 3. b.] | Toei 


Thereis no 
letters of (N) (O) (P) in Roi. It ought to be in the affirmative and not in the negative. Br. 
Preſcription, pl. 71. Cites 8 E. 4, 5 


[2. A preſcription in the negative merely is not good. 11 E. 4. — Pre- 

3 1. cription 
2. b. 18 E. 4. 3. b. 8 H. 6. 4.] ol, 
7 H. 6. 32. and 8 H. 6. 3. 


[3. A preſcription in the affirmative mixed with the negative, = Pre- 
z here prion, 
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Pe 27, tes aphere the affirmative is of ect and material, is good. II E. 4. 


— H. 12 52 = h 4 
and S I. _ 
6. 3. As to be impleaded by writ and not by bill, or to pay but a penny for toll and no more. Br. 


Preicriptian, pl, 72. cites 11 E. 3. 2. Per Littleton, Cateſby, and Brian. 


C4. It is a good preſcription, that he and his anceflors, and all 
the e gate he has IN ſuch a manor, have uſed time, Wh 70 buy 
in ſuch a market er fair, &c. and not 1 pay any tell, for this is ne— 
gative mixed with the afhrmative, which aſfirmative proves it to be 
put in ure. 8 H. 6. 4.] | 

Pr. Pre- [5. It is not a good preſcription, that he has net paid tell time, Oc. 
udo for this is merely in the negative. 8 H. 5. 4.] 

Pi. 17. cites ; 5 : 

S. C.-S.P. But it ſhall be in the alArmative, as to fay, that be and bis anger, Lade bein quit of toll 
time out of mind. Br. Preſcription, pl. 76. cites 18 E. 4. 3. 


By which be 6, In aſſiſe He defendant pleaded hors de fon fee (for it was of rent J. 
Jo, rear oth and the plaintiff ſaid, that he and his 64e ior, and thc/e 70e ate, 


2 p 


mancr of A. & c. have been ſeiſed of the rent time cut of mind, and held us plea 
ard be _ without deed of the conveyance of the que ale. Er. Preſcription, 
£15 anceſtors, - EE . | 
ad bee pl. 51. cites 31 Afl. 23. : 

wheſe gate, &c. were ſciſed of the fame rent as parcel of the ſame manor time out of mind, Ibid. 


Br. Aftion 7. The plaintiff preſcribed, that he and his predeceſſors have 


th 3 had a mill in D. and ns others had a mill there, Per Priſot; this 

S. (( preſcription is in the negative, and therefore not good. But per 
Paſton, preſcription in the affirmative, and alſi in the negative, is 
good, Lo which no anſwer was given. Br. Preſcription, pl. 24. 
cites 22 H. 6. 14. | 

Brooke ſay*, 8. Treſpaſs upon the caſe for ſlapping of a ſewer, by which 12 acres 


d (5 ſee 2 5 A 0 

wn g of land of the plaintiff are ſurrounded in A. The defendant pre- 

fer fer years ſcribed, that N. . his leſſor, and all th:fe whoſe eftate he has in a mill 

Prejeribes in p in A, have uſed to ſtop hen the mill wanted water, and to repair a 
[35 8 GT GT * . . 2 - 

. bay and gutter, and N. M. leaſed ty him for years yet continuing, &c. 

efate be has by which he ſtopped and repaired the fewer, &c. and the ther ſaid, 

5 oy 6%, that de fon tort demene, and traverſed the preſcription to ſiop. Br. Pre- 

&i1 * Je * . — 

in bini, ſcription, pl. 44. cites 39 H. 6. 32. 

and does net ; 

preſcribe that the ch, and their lefſees may clearſe the gutter, and yet no challenge taken to it, 


Ibid, 


[274] 9. Tn the cinque ports they preſcribe, that writ of the king dies not 
| run there, and well, and yet it is in the negative ; the reafon ſeems 
to be, becauſe it is a negative with an athrmative. Br. Prefcription, 
pl. 65. cites 2 E. 4. 18. 

10. In treſpaſs the defendant ju//ifed for damage feaſant ; the 
plaintiff ſuid, that he had certain land in N. ard that D. and S. ad- 
join, and that all the inhabitants of the wills aforeſaid have uſed to in- 
tercommon becauſe of vicinage time out of mind. Per Choke, you 
ought to allege the preſcription in the tenant of the franktenement ; 
for tenant fir term of years, ner at will, cannot preſcribe or allege 
corporation by name of i2þa61tarits ; but per Danby and Littleton, 
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if the uſage be as above, this is good pleading. Brook ſays, guere, 
for the law ſeerns to be with Choke. Br. Prefcriptzonn pl. 69. cites 

7 L. 4. 26. 

11, Preſeription by a que efate is not reſtrained by the ſfatute of 
limitation 32 H. 8. 2. Br. Lect. Stat. Limit. 35. 40. 

12. Where a curge is on the defendant of common right, which 
by law he is ſubject to, the plaintiff need not preſcribe in his decla- 
ration. 1 Salk. 22. Mich. 3 Ann. B. R. Tenant v. Golding. 


(R) Liberties, What Liberties a Man may have 
by Preſcription. 


(1. 0 UGH Franchiſes and liberties, 2vhich cannot be ſeiſed as for- 
feited before the cauſe of forfeiture appears of record, cannot be 
claimed by preſcription 3 becauſe preſcription being but an uſage 
en pais, cannot extend-to ſuch things which cannot be ſeiſed or had 
without matter of record. Co, Litt. 114. Co. 5. aun 109. b.] 
2. As a man cannot have goods and chatte/s of traitors, * felons, Br. Pre- 


Ps {ſcription 
Fels ns of th eniſel ves, SF i fug gie,. Co. Litt. 114. Co. 5 FoxLEr, pl. * * 
10g. b. Co. 9. Abb. Stra. Mar. 24. b.] | 9 H. 7. 20. 
pl. 64. cites 


5 H. 4. 118.—9 Rep. 27. b. Abb. Stra. Marcella. —* S. P. rut ſewing charter een time of 
men 971 2 ad all;waince in eyre after time of memory. Br. Preicription, pl. 56. cites 1 H. 7. 23. 
Br. Corone, pl. 128. cites S. C. But per Knivet Ch. J. a man cannot preſcribe in bona felonum 
S 2 verum; for this 3 to the king's crown, and cannot paſs but by grant. Br. Preſcription, 
pl. 10. cites 46 E. 3. 16. » Po BY. Eſtray, pl. 2. cites 44 E. 3. 10. S. P. And this ſeems 
to be of the proper goods of I from but a man may preſcribe in goods /tolen and waived ; for a felon 
has no property. Br. Eftray, pl. 13. cites 46 E. 3. 16. —— Though a man cannot preſcribe in the 
faid franchitc to have ena & catalla pred 'orum, felonum, &c. yet may they or the like be had obliquely, 
or by a mean by preſcripticn ; for a county palatine may be claimed by preſcription, and by reaſon there- 
of to have bona & catalla proditorum, telonum, &c. Co. Litt. 114. b. 


[3. 32 a man cannot have goods and chattels of See v are S. P. Br. 


put in exigent by preſcription. Co. Litt. 114.] 2 


1 H. 7. 223 23. 25. Goods of outla'vs cannot be forfeited by preſcription, becauſe they are not for- 
feited until the outlawry appears of reco:4, Co. Litt. 288. b. 


[4. Sg a man cannot have dene by preſcription. Co. Litt. 114.] 


Sy a man cannot have conu/ance of pleas b reſcription. Co. S. P. with» 
5. 5 8 fa g 71 * P out ſhewwing 


Litt. 11 4+] charter be- 
fore time of memory, ard allowance in eyre after time of memory. Br. Preſc ik pl. 56. cites 1 He 7. 
23. Br. Corone, pl. 128. cites S. C. S. P. But a man may pretcribe terere placita. Br. Pre- 
(cription, pl. 5G. Cites 9 H. 7. 1.—8. P. by Holt Ch. J. for the having conuſance of pleas ex- 
cludes oth er juriſdictions. Ce mb. 282. Trin. 6 W. & M. K. R. in the caſe of Millard v. Cole. 
But as to conutance of pleas the king himſelf cannot have it but by matter of record, and therefore a 
common per: en cannot be in à better condition. Br. Preſcription, bl. C4. cites 5 H. 4. 118, [It 
ſhould be 5 E. 4. 118. | 


[6. Sy a man cannot preſcribe to make a corporation. Co. Litt. Þ 175 ] 
114. b. The citizens 
of London 
preſc:tbed in uſige, that guild or fraternity may make another 1 1d as 4. fra ternity; and the cuſtom was 
condemned by award, for xon may do it but the king, er be who bas the king's charter to do it by expreſs 
WoruSs Ur. - Culluns, Pl. 40. citcs 49 All. 8, m———Ppr, Preſcription, pl. 55» Cites S. C. 
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S. P. wh. [v. $5 a man cannot have a ſanctuary by preſcription. Co. Litt. 
b. | | 
Oarier of 

the king before time of memory, and al/xwance in eyre ſter time of memory. Br. Preſcription, pl. 56. 
cites 1 H. 7. 23. Br. Corone, pl. 128. cite 5. C. Br. Sanctuuy, pl. 15. cites S. C. 
— 8. b. Br. Sanctuary, pl. 8. cites 1 H. 7. 6. —8. P. Hawk. PI C. 336. f. 2. 
But it he has ancient charter and ujage, he may prei be. Br. Preſcription, pl. 65 cites 2 E. 4. 18. 
Per Choke. But Br. cites fol. 23. where the opin! '1 w2s, that it was not good, though a grant of the 
king detore memory was ſhe n and ulage after; t :auſe it is againit common right, and cannot have 
a lawtu! beginning. : 


Serjeant 
Hawkins | 
fays, it is clearly ſuppoſed by the ſtatute of 28 E. 3. 6. that not only the king but alſo other lords have 
the tranchiie of mak ing coroners ; from whence it ſcems reatonable to infer, that the king may law- 
fully claim ſuch franchite by preſcription, and that other lores may claim it by grant from the crown 
but it is a privilege of ſo high a nature, that no lubject can well intitie himſelf to it by preicription 
only. 2 Hawk, Pl. C. 44. Cap. 9. ſ. 11. 


[8. Se he cannot preſcribe fo male a coroner. Co. Litt. 114. b.] 


de [9. $ a man cannot preſcrive 79 make conſervators of the peace. 
AK S — i 
ſays, it is Co. Litt. 1 14. b.] 


queſtioned by ſome, whether ſuch power can be claimed by uſage? Yet if the power of holding pleas, and 
even courts of record, which are of ſo high a nature, and imply 2 power of keeping the peace within their 
own precincts, may be claimed by ulage, as it ſeems to be certain that they may; it ſeems ſtrange, hat 
the bare authority of keeping the peace in a certain diſtrict may not as well be claimed by ſuch uſage. 
S Hawk. Pl. e. 3*7 cap. 8. ſ. 10. 


10. In treſpaſs, the mayer of L. juſtified becauſe it had been uſed 
time out of mind, that the mayors have been conſervators of the peace, 
and have uſed, for affrays done in their preſence, to commit the of= 
fenders to priſon till they have found ſurety of the peace. Brian ſaid, 


you have no ſuch power, but to commit him to ward till he has 


made fine; and by him and Pigot, the power of the mayor can- 
not reſt upon the uſage. Br. Preſcription, pl. 79. cites 21 E. 4. 67. 

11. A man cannot preſcribe to levy fines in his court of lands 
within his manor, becauſe fine is a record which no man ſhall 
have by preſcription, and the king upon every concord is donor, which 
a man cannot be by preſcription. Denſh. R. of Fines, 3. 


But Dode- 12. It was held by Hale Ch. B. that return of writs may be 
ridge A — 8 2 bat . . 8 
3 claimed by preſcription, as appertaining to a maner. And fo it 


that rezorna APPEATS in 8 W Warranto, 2. in 42 Eliz. where the law 
brevium is admitted to be ſo, though the preſcription there was not well 
could not be laid to intitle the _ to it 3 but more eſpecially may it be claimed 


ained by ROY - ; 
— as appertaining to an Honcur, as it was held in 19 Jac. in Howarb's 


out of — caſe, in the caſe of the Hoxour or CLN; for honours have more 
crown. Mo. 5 : : 5 
l b. large incidents than manors have. Hard. 423. Trin. 17 Car. 2. 


Mich. 43 & in Scacc. Counteſs of Pembroke v. the Earl of Burlington. 
44 Eliz. 


B. R. in Cornwali's caſe.— “* S. C. cited per Hale Ch. B. Vent. 405. as the Earr or | PR 


BuzY's caſe; and ſays, you will find the pleadings in the New Entries Quo Warranto, pl. 2. Mich. 
41 & 42 Eliz. B. R. ö F 
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(S.) What Things a Man may have by Preſcription. 
[1, A Man may have zreaſure trove by preſcription. Co. [114.b.] 


[2. S$ he may have vaifs and eftrays by preſcription, Co. Litt. [-276 } 
S. P. Br. 
114. b. Co. 5. Foxley, 109, b.)] Eftray, pl. 2. 
cites 44 E. 3. 19.—8. P Br. Preſcription, pl. 56. cites 1 H. 7. 23.— Br. Corone, pl. 128. cites S. C. 
Br. Preſcription, pl. o. cites 46 E. 3. 16.—pl. 60. Cites 9 H. 7. 20. And a man may preſcribe 
in wait and let, without ſewing of aliowarce within time of memory, becauſe it ſtands with common 
right. Br. Jbid. pl. 65. cites 2 E. 4. 23. 


[3. So he may have oreck of the ſea by preſcription. Co. Litt. Br. Pre- 
1 14. b.] N ſcription, pl. 
14. cite; 
11 H. 4. 15. S. P.—pl. 60. cites 9 H. 7. 20. S. P. —8. P. Br. Ibid. pl. 56. cites 1 H. 7. 23.— bid. 
Br. Corone, pl. 128. cites S. C.—S. P. per Thirn. but per Hank. he ought to have charter thereof, 
or allowance in eyre. Quzre of allowance; for per Thirn. ſeveral franchiſes are enjoyed in England 
without allowance in eyie. Br. Preſcription, pl. 83. cites 11 H. 4. 16. 


[4. So he may Hold pleas by preſcription, Co. Litt. 114. b.] See (R.) 


Fl. 5. 
[5. So he may have a court leet or hundred by preſcription. Co. Andaman 
Litt. 114. b.) 3 


diſturò a leet. See Br. Action ſur le Caſe, pl. 75. cites 38 H. 6. 16. 


| [6. 8e he may have inſangthief and outfangthief by preſcription, — 
Co. Litt. 114. b.] a Fol. 27 1. 


* 


Br. Preſcription, pl. 10. cites 46 E. 3. 16. 


7. So he may have a * park or warren by preſcription. Co, *4 manmay 


. preicribe 
Litt. 1 I 4. b. J that he and 
all thoſe whoſe eſtate he has in the manor of D. hawe had park in the ſame manor as at pendant, &c. and 


good. Br. Preſcription, pl. 57. Cites Itin. Not. 3 E. 3. Br. Preſcription, pl. 188. S. P. 


[8. So he may have royal fi/b by preſcription, as whales, lurgeon, he 6 7 
. 18. b. 1111. 
67% Co. Litt. 1 14. b.) 34 Eliz. in 
the caſe of Swans, cites 39 E. 3. 39. A man may allege a pi/chary to be af pendant te Leuſe and 
land, and may preſcribe in it alſo. Br, Preſcription, pl. 66. cites 4 E. 4. 29. 


[9. So he may have fairs and markets by preſcription. Co. Litt. 
114. b.) | | 


[10. So he may have the cy of a gaol by preſcription. Co. 
Litt. 114. b.] | 


[11. So he may have a frankfoldage by preſcription. Co. Litt. Frankfold. 

I 14. b.] age cannet 

| be but ap- 
pendant to ſome land, and a man may preſcrite that he and his anceſtors time out of mind have had 
frankfoldage of the beaſts of his tenants in C. and his termor for years ne d vot few deed, for he does 
not claim but a chattle, Per Brian and Townſend. Br. Preſcription, pl. 105. cites 1 H. 7. 24. 

In treſpaſs defendant juſtitied under a prefcription, that he /:rds of the manor of H. have, and always 
uſed to bawe frer-fo!dage throughout the will ot H. and to have the penning of the ſheep ; ſo char rhe 
will of H. ought not to have free-foldage wvithiut confer of the ; and that if any levied a fold without 
ſuch conſent, the lord had uied to abate it, It was urged that this prefcription is void, being againſt 
common right, which gives every one foldage in his own land, Sed non allocatur; tor every pretcrip- 
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tion is azainſt common right, $ Rep. 125. cites 8 E. 3 47. a. b. Jeffery at Hay's caſe.—and eite; 
3 E. 3. 3. a. John de Sedgetord's caſe, S. P.—S. C. cited 2 Brownl. 257. 2 Bulit. 15. 

The reporter obſerves upon this caſe, that though foidage of ſheep is for the maintenance of agriculture 
{which is fo much favoured in law) yet by cuſtom one may be barred of it upon his on land, and he of 
whom the land is holden may have it. 8 Rep. 125. b. 

S. P. And it was objected that this pre ſcription was not good, it being again law and common right 
to abridge the ſubject of the profits of his lands; but adjudged, that the preſcription was good; for it 
did not extend to Wie the ſubject of the whole intereit and profits of his lands, which would not 
have been good, but only reſtrained him to fet up hureles, which is a reaſonabie preſcription, and re- 


ftrains a fariicutsr r ft only. Le. 11. pl. 14. Mich. 25 & 26 El:z. B. R. Punſany v. Leacer. 


12, In aſſiſe of rent the aſſiſe found that the plaintiſf, and thoſe 
whoſe eitate he has in the rent, were thereof ſeiſed time out of 
[ 2597 mind, and the plaintiff ſeiſed and diſſeiſed, and recovered ; and 
ſo note rent recovered by preſcription. Br. Preſcription, pl. 46. 
cites 13 Ail. 4. | 
13. The defendant preſcribed in 2z/-th:r2ugh ; Thorp, Juſtice, 
ſaid, this is to go through the highway, which every one may 
lawfully do, and therefore it 1s a word pr eſcription ; ; but a man may 
preſcribe in telltraverſe; for this is to paſs over my land; note 
the diverſity; for none denied it, and iſſue was taken that it was 
not a high ares, Br. Preſcription, pl. 88. cites 22 A - 
Jo of the If a-man be impleaded within the precinct of the monaſter 
ermpgue ports, 14. P P _ 7 
and per of Weſtminiter, of land in London, he may ſay, that time out 
Needham, of mind /ands in Laudæn have been impleaded in London in the buſt= 
Sings before the mayor, &c. per Laicon; quod Danby conccilit. Br. 


Chef: r and 
Bale. Br. Preſcription, pl. 65. cites 2 E. 4. 18. 


Preſcript ion, 


pl. 65. cites 2 E. 4 12, 


15. Treſpaſ 5 of. ſheep taken, the defendant ſaid, that the land where 
the treſpaſs is ſuppsſed is his franktenement, where he has feldage; and 
that he, and all thoſe whsſe eflate he has, have uſed that if any depaſure 
his ſheep with the ſheep of the defendant in the day, that the defendant 

all have them in the night for their dung, for their paſture in the day, 

by which he took and folded them in the night becauſe they paſ- 
turcd with his ſheep the day betore, and in "the morning he put 
them out again; and a good preſcription, per Fairfax and *'Frematl 
for it may have lawful commencement, and the plaintiff has avid pro 
40, ſcilicet, the paſture for the dung. Br. Preſcription, pl. 
cites 5 H. 7. 

S. B. Pr. 16. In a let the lord may preſcribe 7s have of every ane, who 

2 i 199 makes an affray or blo:ajped, 205. and may preſcribe to drain for 
it, and fell the diſtreſs; hos this is-the court of the king, and he 


cites 11 H, 
7+ 13, 14+ derives his intcreſt from the king. Br. Preſcription, pl. 40. cites 


7. 
41 H. 7 40. 
17. There cannot be a pr ſeription to have mnia bona & catalla 
arigfacta within, & c. Cro. E. 560. Paſch. 39 Eliz. B. R. in caſe 
of the Earl of Pembroke v. Berkley 
18. To have paſlurage for tws horſes in a mead;wv + 1000 acres 
till the graſs is mowed was held well enough; for being in fo great 
a quantity of land cannot defoul or debruiſe the graſs ſo, but that 
the hay may well be made thereof. Cro. J. 27. Paſch. 2 Jac. 


B. R. 'Thorncll v. Laſlcls. 


19. A 


jpreſcription, 277 


19. A man cannot preſcribe to have ines pre licentia concordend: ; 
becauſe they are prerogatives of the crown, and an ancient flower 
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of it. Arg. Lat. 46, 47. Trin. 2 Car. in Sir Edmond Bacon's I 
caſe. Cites Glanvil, 7. cap. 1. & D. 202. Þ 
20. For matters of inicreſ} it is a rule, that nothing may be pre- 1 
1 


ſcribed for, that cammot at this day be raiſed by grant ; per Sir Francis 
North. Arg. Vent. 387. Potter v. North. 
21. Prefcription f have all the Ioppinigs all trees called pollards 
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in ſuch a place ſeems good. Per Raymond Ch. J. Gibb. 87. | þ 
Trin. 2 & 3 Geo. 2. B. R. Dickins v. Hampſtead. 3 
46 


5 9 Wy 8 
e 
* 


(T.) Deſtruction. What may deſtroy it. 
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] F a leffee for years of a ' copyls Id manor leaſes a capybold by in- Cro. F.459» | 1 
dentur e for years, yet this ſhall not deſtroy the copyhold (bis) S. C. bi: 

. 1 
againſt him in reverſion; becauſe he has not the abſolute eſtate in 1 
the ſcigniory. P. 38 El. B. R. between RUSLEY AND CONESBY, 9 
44 Curiam upon evidence at bar.] 12 
So if leſſee fer life of ſuch a manor grants a leaſe for years [ 278 } 3 

by Ges of a copyhold, oy ſhall not deſtroy the copyhold as Cro. El. 479. 52 
to him in reverſion for the cauſe aforeſaid. P. 38 El. B. R. be- () S. C. 4 
i 5 


tween RosLEY AND CoxgSsHν, per Curiam upon evidence. ] 


C3. $2 of tenant in lail of ſuch manor. P. 38 El. B. R. per 9 

Curiam. ] 1 

[4. Ss if baron ſciſeil in right of his feme of a capybold manor leaſes 3 

a copyhold for years by inden ture, this ſhi | not deftroy the copy- 4 

31 

hold after the death of the baron as to the feme and her heirs. by 

P. 38 El. B. R. between RusLEY AND CoxEsBy, per Curiam 1 

upon evidence at bar.) | 4 

(5. If a caurt by preſcription be g- anted and confirmed by the king s. c. Co. * 

| by his letters patents, this does not deſtroy the preſcription z but J. 313. It i 
| the ſtile of the Court may be by preſcription as before. M. 10a. e * 
F 2 a + ils 3 O * 13 
: B. R. between GOODSON AND DUFFIELD. Adjudged.] on a judg- L 
, | ment in a 3 
court of pie-powders, and the error aſhgned was in the ſtyle of the Court, which mentioned it to be held * 

by cuſtom, and by charter of the King granted and confirmed, &c. which was ulged to be repugnant; 1 

0 be that the charter determines the preſcription 3 ſed non altocatur; for they may uſe their charters either 3 
3 confirmations or as grants, or may chim thoſe | bert ties by 3 „ ſuch charters. #1 

7 * as Fleming ſaid, every corporation uſes in every king's time to take : v confirmation of their liber- 5 
| ties, or otherwiſe they ought to plead upon a quo war! ant to br. ught forthe uſing their liberties, or in ey re, 1 
r allowance of them, elſe they are not juifable. Mo. 3 pl. 1116. 8. C. and the Court held, that 9 
e the preſcription remains, unleſs it be altered by the 27. —S, C. 2 Bulit. 21. and there 24. per Wile . 
8 liams J. If the charter be not contrary to the pretciiption, it fall be good by way of confirmation. 3 
; And by Crook J. as tothe holding the court by preſcription and by charter, it may be good if it be only 4 
by way of confirmation. And Ibid. 28. S. P. But it the ſtyle had been with a (vel) viz. by preſcrip- 9 

[1 tion (or) by charter, this had been clearly void. But where the charter is in 4. g mentation of the cuſtom by way 9 
ſe of addition, this is good, and may well be as 4 grant and confirmation, vize a good grant to hold as before, 4 
with an addition thereunto as in the charter is ex pteſſed, and in this manner the charter, cuſtom, and pe- (6. 

ſcription, may well ſtand together. S. P'. agreed by the Court in a preſcription for common of tur- Y 

11 


"CS bary, Mo. 818. pl. 1107. Hill. 9 Jac. in the Star-chamber, Crew y. Vernon. | 

The king by bis charter caunct ci the common people of thei r right of inboritarce hi hb thry bawe in the 
common law. Br. Preicription, pl. 82. cites 9 H. 3. 19. per Gaſcoig n. =; where the mayor and bur- þ 
lat gHief Oxford have uſid time out of mind te have conufance of a before h m, and of ctl er fl-as, and to Fe 
La plea by eur it of right bef. re them, and after the ki: T pre wits to them Conn! aNce of p eas by charter, this 


Ls | 
is void for the cauſe atoreſaid. Ibid. — And it was (4id, that becauſe th: 'y in court of re rd had acc * 1 

* „ 72 42 9 = 4 T4 is 

A ed the fran biſe by charter of conufance of plear, they had lo? the advantage te bald plea by worit of ri * * 15 
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their a ſage.—8. P. that if a man has lib erties &y preſcription, and after takes thereof grant of tl ing by 
tent, this ſhall determine the preſcription; for writing ſhall determine contract and matters in fact. 
Br. Preſcription, pl. 192. cites 33 H. 9. -S. P. Br, Lect. Stat. Limit. 39.—S. P. Palm. 494. 
Action againſt an abbot, where the abbot and bis predeciſſars time out of mind have uſd to find Ac ap- 
Hin in the cburch of J. N. and after by deed indented berruern them it was re ited, where variance was 
between them, for ihe finding of the ſaid chaplain, and that becaule the abbot bad uſed as aloe, &c. the abbot 
and covent granted that they 201114 find a pricft, &c and for not doing it the action was brought, and made 
title in the count upon the preſcription; per Frowick Ch. J. and Fiſher, and Vavitor T.'s the teſcrip - 
tion remains, becauſe the deed is is affrrmation «of the preſcription, and of the ſame thirg, and not contrariants 
and the deed recites the preſct ion, ſo that it appears that the intent of rhe deed i; to perform the preſerip. 
tion, ard nat to take away the preſcription. Br, Preſcription, pl. 35. cites 21 H. 7. 5. — Cr if the 
t had been contrary 72 the preſcription, Ibid. — As where the preſcription had been [ for] ane day, and 
the grant bad been [ for] 2 dt in week, Ibid. - Hut per Frowick, if che pre/ r14tin had been the N. 
weſday, and the grart had been the Fricay, the grantee ſhould have both. Ibid.— Br. Eſtoppel, pl. 210, 
cites S. C.—Br. Grants, pl. 56. cites S. C.—Fin. Law, vo. 59. cites S. C,Palm. 494. cites S. C. 
wCompeſiticn Ly deed does not cetermine preſcription, if it agrees <vith the preſcription; and vet if A. 
has loſt common, &c. and takes grant by patent of it of the king, or of any other by deed, this determines 
the preſcription by Eftoppel D. 153. b. Marg. pl. 13. cites Paſch. 38 Elz. C. B. Sheldon v. 
Hodges. — And Br. N. C. pl. 205. 21 Ii. 7. 5. 


D. 173. [6. A title gained by preſcription cannot be deſtroyed by inter- 


8 ruption of the poſſeſſion for 10 or 20 years. Co. Litt. 114. b.] 


pl. 4. 8 
[7. But unity of poſſeſſion of as high and perdurable eflate of the 


thing claimed, and of the land out of which it is claimed by pre- 
ſcription, will deſtroy the preſcription ; becauſe it is in the right. 
Co. Litt. 114. ] 

L279 {8. In writ , meſne, if upon iſſue joined upon the acquittal, 
time out of mind, &c. the jury find that the grandfather of the plain- 
tiff was infegſted by one Agnes, and that Agnes and her anceftors were 
acquitted by the anceſtors of the - 129% time out of mind, but 15 
acquittal had been after this, yet the plaintiff ſhall have judgment 
upon this verdict, becauſe the title of acquittal being once veſted 
by preſcription, cannot be taken away by a 7-7ti2rs ciſſer of late 
time. 15 E. 3. Judgment, 133. 14 E. 3. ibidem, 155. Co. Litt. 
114. b.] 

[9. If a man, and all thoſe whoſe eſtate, &c. have paid a mods 
decimandi in lieu of certain tithes, and after by 20 years laſt paſt he 
pays thoſe tithes in kind ; yet this does not deſtroy the preſcription 
for it 15 not any waiver of the preſcription; and notwjthitanding the 
payment of tithes in kind for this time, yet the preſcription con- 
tinues in right. Mich. 43, 44 El. B. R. betwern NowtLL, plain- 
tiff, and Hicks, vicar of Edmonton, adjudged in proliibition, 
Co. Litt. 114. b.] | 

And when a 10. If a man has had a common by preſcription, and takes a leaſe 
preicription . x ' 2 

or cuſtom of the land, in which it is to be taken, for twenty years, by which 
U the common is ſuſpended, yet after the years ended he may 
* Fol. 272. claim the common generally by preſcription ; becauſe the ſuſpen- 
ſion was only to the poſſeſſion, and not to the right, and the in- 


makes a , . s 
titeof in- heritance of the common always continued. Co. Litt. 114. b.) 
heritance, 


the party cannot alter or waive the ſame 6 fait. Co. Litt, ſ. 178. pag. 114. b. 


Preſcription: 


(U) In what Caſes. 


I; A Man ſhall never preſcribe for what the law gives him of Noy, 20. 
common right; for uſage is only where there is a defect of + C. 


commen right, Cro. E. 792. Mich. 42 & 43 Eliz. C. B. Pill v. 


Towers. 
2. A vill cannot preſcribe that part of the vill, or ſuch a houſe 


in the vill is deviſcable, or gave/hind, where the reſt i is guildable. 4 


Br. Preſcription, pl. 53. cites 49 Al. 27. 

A parſon preſcribed, that he and his predeceſſors have been 
ſeifed of the tithes in ſuch a place, time out of mind; and admit- 
ted for a good preſcription, quod nota; and this where the place 
was net in his pariſh ; for where it is in his pariſh he need not pre- 
ſcribe. Br. Preſcription, pl. 85. cites 14 H. 4. 17: 

4. A man may preſcribe in rent-charge, and to diſtrain for it when 
it is arrear, which appears in the caſe of aſſize of the AnBOr or 
STRATFORD v. THE PaRSON OF LAYTON; for certain thread of 
cotton, wax, oil, incenſe, &c. to make taper, and the lamp in 


the church of L. and there per Danby and Priſot it ſhall be z- 


tended rent jervice. Brooke ſays, quere inde, where no tenure is 
alleged. Br. Pretcriptio 1 E a 84. cites 35 H. 6. 6, 7. 

5. Where a man ⁰iies, or intitles F £4 elf is common appendamt, 
or to a common way, he need not to preicribe time out of mind z 
for theſe words common way and appendant impiy Sreſerigtion 
time out of mind. Br. Preſcription, pl. 39. cites 21 U. 7. 53. 
Per Coningſby and Brudncll juſtices. 

6. Nothing can be preſcribed for, that cannot at this day be 
raiſed by grant; for the Jaw allows preſcriptions only i. fupply of 
the lofs of a grant, Ancient grants happen to be loſt many times, 
and it w 2 be hard that no title could be made to things that 
are in grant, but by ſhewing of a grant. Therefore upon uſage : 
temps dont, Sr. the law x preſumes a rant, and a lawful beginning, 
and allows ſuch uſage for a + good title; but ſtill it is but in ſupply 
of the loſs of a grant ; and therefore for ſuch things as can have 
no lawful beginning, nor be created at this day by any manner of 
grant, or reſervation, or deed that can be ſuppoſed, no preſcription 
is good. Arg, Vent. 387. cites 11 II. 7. 13, 14. 13 H. 7. 16. 
per Keble 21 H. 7. 45. : 

7. Where the common law will ſerve a man, he ſhall not pre- 
ſcribe, as to remove a nufance. Br. Lect. Stat. Limit. 43, 44. 


2 E. 4. 5. and that preſcription cannot be to diſtrain for a rent-ſervice. 
ſcribe for beriet cuſtem; becaule it is for his c ge. Br. Lect. Stat. Limit. 45. 


8. A man ſhall never preſcribe ? have a court baron within his 
manor ; becauſe it is of cum right, and cannot be by preſcrip- 
tion; for it is incident to a manor. Cro, E. 792. Mich. 42 
43 Eliz. C. B. Pill v. Towers. 


40 3. and the like. Ibid. 
manor, which is againſt common right, yet it is not good, Ibid. 


Vor: XVII. [4 


Br. Cuſtome, 
pl. 27. cites 


C. 


S. P. Arg. 
4 Rep. 86. 
Paſch. 43 
Eliz. in Lut - 
trel s caſe. 
—8S. P. Skin. 
239. Mich. 
I ac. 2. B. R. 
per Herbert 
Ch. I. in the 
caſe of 
James v. 


Trollop. 
1 280] 


S. P. Br. 


Preſcription, 
pl. 71. cites 


SO a man cannot pre- 


But he may 
by preſerip- 
tion enlarge 
it: authcrityy 
as to hold 
plea above 


And though the preſcription was laid to be jt before the fteward of the 
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280 Prclcription. 


(W) Failer of Preſcription. 


1. writ of meſne was brought by the tenant againſt his lord 


upon an acquittal by preſcription ; iſſue was joined upon the - 


preſcription, and the jury fornd, that the defendant and his anceſtors, 
and they whoſe eſtate the defendant has, have acquitted the anceſtors 
of the plaintiff, and thoſe whoſe eſtate he has, from time whereof 
memory, &c. but not in the time of the plaintif, nor of his grond- 
Jaller; the plaintift recovered by this verdict; for the effect of the 

reſcription is found. 'I is judgment was aitfirmed in error. Qui 

Kret in litera, hæret in cortice. Jenk. 12. pl. 21. cites 14 E. 3. 
Fitzh. Judgment, 155. | 

2, Upon a preſcription for a modus decimandi, way, or com- 
mon, if the verdict finds u modus, way, or common. for taventy 
er feriy years ; but that before that, from time beyond memory, 
there avas ſuch modus, way, or common; this verdict finds for 
the preſcription. Jenk. 12. pl. 21; 

3. A. has ccmmen for 160 hop, as appurtenant to a houſe and 
200 acres of land, and he purchaſes other land, and has common 
have ebnet AS appurtenant to that land or 100 ſheep more ; theſe are two diſ- 
in rect he tu commons, and in intitling himiclt, if he pleads preſcription 
Fee = intirely for a common appurtenant to both houſes and lands 
mer eps. together for 200 ſheep, he has failed of his preſcription ; for he 
tunit miuft make teus [everal titles, and preſcription for 200 fheep, and not 
— join both in one. D. 164. pl. 59. 4 & 5 Mar. Baſket v. Lord 
iffue; for jt Mordaunt. 

13 2G< iT Ce 
ſame common, Cro. E. 563. Paſch. 39 Eliz. C. B. in caſe of Lovelace v. Reynolds. 
10 E. 4. 17. 


©- where a 
7 2 pre- 


S. C. crtcd 4. One preſcribed 77 hare pat-euater out of ſuch a river, &c. and 


. | 5 0 . * 
3 3 the jury found, that he ought ts have it, paying 6 d. every year. It 
in caſe of Was adjudged, that he had failed in his preſcription ; cited by 
rar Popham Ch. J. 5 Rep. 78. in Grey's caſe, as a Devonthire caſe. 
Frenz, þ 

where Popham faid he was of counſe! in the cauſe. S. C. cited by Popham, Win. 22. in caſe of 
Empion v. Bathurft. $7 in treſpaſs cuaie clauſum fegt, the defendant preicribes to have commyn 
in the glace, &c. and it was fourd that the defendant had uſed to have the common, paying a penny yearly 
to the piaint'F; ad if that iſſue is found for or againit the defendant, was the queſtion 3 and adjudged 
azair ſt the detendant. Ihe preſcription is intire, and the payment of the penny is parcel of that, and 
ſhall be intended as ancient as the common s. Noz, 59. Lovelace v. Reynolds. 


5. A. preſcribed to grant an office alicui perſenæ, or cuicunque 
perſonæ idonex voluerit; this preſcription will not warrant a 


[ 281 } 


grant to two perſons. Per Dyer. 3 Le. 33. Mich. 15 El. in 


C. B. 
Mo. 259.71. 6. In treſpaſs the defendant juſtified as in his freehold ; the 


490-25u%- plaintiff made title that the locus in quo, &c. was parcel of the 
eG. 5. ©» manor of D. and demiſable time out of mind, &. by copy either ir: 


name of f a 1 

2 fee, tail, or for lives, & e. and that it was granted to the plaintiff by 

Vue, copy in fee. 'This preſcription was traverſed, It was found, pres | 
| the 
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the lands had been time out of mind granted in fee, but never in 
tail, the whole Court held, that it was found for the plaintiff; 
for the alleging that it had been demiſable in fee, in tail, or for 
lives, was but the conveyance to his title; and being found that 
it was demiſahle in fee, and that it was demiſed in fee, that is the 
effect and ſubſtance of his title, which is ſufficient; wherefore 
the-plaintiff had judgment. Cro. E. 431. Mich. 37 & 38 Eliz. 
B. K. Doyle v. Wood. 


7. Where one preſcribes to have common appurtenant 1 his houſe In replevin 


iue was 


aud 20 acres of land, and it appears upon evidence that he has taken, wie. 


but 18 acres, or a leſs parcel, yet he has not failed of his preſcrip- ther M. 


tion; but if he had 20 acres, and 10 acres are freehold, and 10 and 3 noſe 
wholeeſtate, 


c:pzhold, he there fails of his preſcription ; for he cannot make cc. had 
one prelicription for both. So it is if part was copyhold 100 years uſed to have 
ſwice, but NW 1s freehld. Cro. E. 531. Mich. 38 & 39 Lliz. _— * 


b aſt« l-want 
and couchant 
ton a meſſuage 200 acres of land, 50 of meadow, and 50 of paſture in 4 toons. The jury fird, dat 
the faid M. was ſeiſed Hf the fame houſe, land, meadow, and paſture in the fame 4 towns, but that he 
had his c-»:mon, as belonging only to the meſſuage, and 200 acres of land, 20 of meadow, and 20 of 
paſture in tos of the tens, and not to the reſt ; whereupon judgment was given againſt the plaintiff, ag 
tailing in his preſcription. Hob. 209. Mich. 15 Jac. Mitchell v. Mortimer. 


8. If A. preſcribes for common for 109 ſheep, and the jury find 8. P. Show. 


2 8 347. Burgeſa 
that he has common for 100 ſheep and 6 cows ; this is no failure. Sr 


of preſcription ; per Cur. but per Walmſley, if the jury had found 12 Nod. 25. 
common for 120 Heep, and ſo more of the ſame kind than he had Brvges v. 


: . . Seer, —— 
alleged, he had failed. Cro. E. 722. Mich. 41 & 42 Eliz. B. R. 5 if 2 an 
Buſhwood v. Bond. preſcribes 

| | | that he has 
common for ſheep only, and the jury find common for ſhrep and great cattle, the common is ſound for the 
plaintiſt. Per Nichols. Brownl. 78. Trin. 12 Jac. in caſe of Johnſor v. Thorowgood. So 
if one claims common all the times of the year, code the lands lis fallow, and wizen it is /o2on from ſuch a 
day unto, &c. and his cattle are taken in the year when it is ſown, or lies failow, jt is jufficient for the 
plaintiff to pieicribe for common, either in the year when it is fown, or when it lies fallow 5 and if the 
| Se it a man h th come 


&c. it wis Fund by werditt thit he bud common fer ſoeep and for all ether cattle, &c. The Court held 


4 W. & M. B. R. Burgeſs v. Searle. | 
all times in the year, when it appears by the evidence that ſheep Were exc:pted for eme time of te 273 
this is a failure of the preſcription ; therefore the preſcription 9»-ght t Fave be.n pectally pleaded 4155 
this except n. Reſo ved per Cur, Carth, 241. Paſch. 4 W. & NI. The King v. Inhavicants of Her- 
mitage. S where the defendant had preſcribed for common for as! Heep 1 vu and couchant, &. 
and the evegence was, that he had common for kis cavn ſbeep only 3 br was objected that the evidence 
did not maintain the preicription z and of this opinion was all the Court, becaule as che preic it ion 
was laid, Mech apilted or otherwiſe levant and couchant ought to have common, which is not warran.ed 
by the evidence; for tuat is, that he has common for his own ſheep only. Palm. 362. Earl of Devon 
V. Eyte. 


9. Lord preſcribes to diſlrain the beaſts of his tenant for nat doing . 20. 
ſit to his court; if he diſtrains the beaſts of bis undertenant, this Toben. 
is not within the preſcription. Cro. E. 792. Mich. 42 & 43 Eliz. 8. C. 
C. B. Pill v. Towers. 

1 2 10. In 
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A man pre- 10. In replevin for taking one horſe, one gelding, and tabo co, 
_— &c. the defendant avowed for damage feaſant; plaintiff in bar 
Sa preſcribed in the place where, &c. for common appurtenant pro 
vpon ſuch a omnibus equts, vaccis, Sc. Defendant demurred, becauſe this pre- 
— ſcription did not maintain the declaration; for nhing is ſaid as 
juſtifes his fo geldings. And of that opinion was Anderſon; but the other 
uhngicwith Juſtices contra, and that the * was good; for eguns 18 a 
©. er general term, and comprizes bath horſes and geldings, but rot mares. 
the ho: And the Court ſaid, that all the juitices of Serjear it's- inn, with 


and the ox whom they had canferred about it, except one, were of the ſame 


but in- 
N = opinion; wherefore it was adjudged for the plaintiff. Cro. E. 798. 
the defend- Nich. 42 & 43 Eliz. B. R. Stapleton v. Dore. 
4:3: 18 NO 
tied up preciſely to that kind of beaſts in his plea ; for the main matter is, that the graſs there growing 


has been caten by him. Clayt. 54. pl. 94. Sir Thomas Danby's caſe. 


CN 11. A ſurmiſe for a prohibition was, that time out of mind he 
—ů had uſed 79 pay 45. per annum in diſcharge of all tithes, and he : prov > 


that the that he uſed io pay 45. 6d. per annum; but becduſe it appeared that 
1 no tithes in kind were due to the parſon, as he ſued for, but that 
dad. had it is a needs, though not in ſuch manner as the plaintiff ſurmiſed, 
pad a md. a conſultation could not be granted. Cro: E. 819. Paſch. 43 Eliz 


re B. R. Beal v. Webb. 


{-mbs, but 1 nerbing of the aοπι ANG it was moved for a conſultation, becauſe he ſurmiſe is of 
a joint preſcription and modus ed tor woc! and lambs, and no proof lee, made ot the wool, he 
had failed in al But per Cur. b re is a aifference berween a ſugeeſiion ta tawe prot ib tien, and a pre- 
ſcription comprized in it, and @ frcrifſian made in defence, or by wy f plea in any orig! nal action; 
for in the laſt caſe a joint preſcription made of two thir de, and failure in one deſtroys al! | becauſe it is 
by way of title; but otherwiſe here, becauſe this prohibition is only to give juritdiction to the court of 


King's Bench. Yelv. 55. Mich. 2 lac. B. K. the cate of prohibition, 


12. In an action of treſpaſs againſt G. he juſti Fes by reaſon of 
a ce appendant by pretcription #:: 502 ncres. And it was ſound 
by verdict, that the anceſior had releafed is common in five of theſe 
acres; and by the Court he had failed in preſcription. The com- 
mon by that is not extinct, becauſe it is diſcharged to be common 
by act of parliament for failure of preſerip! tion, Noy, 67. Ro- 
theram v. Green. Cites D. 164. a. 284. 
13. If a man preſcribes, that every one auhs has 7 lambs, or under, 
Pall pay to the parſon a halfpenny _ every lamb ; and it is fun ac- 
cordingiy and further, that if he has nure than 7, then the par/en 
ſoa 11 hawe one, and ſhall pay the pariſhioner an ten he has failed 
in his preſcription, per Cur. See Trial, (K. g. 2.) pl. 30. Paſch, 
22 13. Cailell v. Dodd, 
Cro. J. 665. In caſe the plaintiff declared that he was ſciſcd of a cloſe 
pie 19+ SoC. called Have next the river O. and that the defendant was poſſeſſ- 
en, de ed of another called Grove-Mead-Cloſe on the other fide of the 
Warmer.— river, and that he and all the pain of Grove-Mead-Cloſe time 
2 Roll Rep. gut of mind have wed to make a hedge on the bank of the ſaid river 


— 8 = againſt the water, which the d,. fendant had not done, by reaſon 
Warner. whereof the cattle paſſed over into the plaintiff's land from the 
ee other fide ad damnum, &c. After a verdict for the plaintiff, ic 
was moved in aireſt of judgment, that the preſcription is ill, ; 
cauſe 


priva 
Iree: 


he was 
through 
the def. 
plainti{] 


lays a pÞ 


Preſcription. 


cauſe it ought to have been either by way of cuſtom in a vill, or 
in a perſon who may preſcribe and aver continuance, by reafon 
of his eſtate; but poflefors or occupiers are no ſuch perfons ; for 
that may be poſſeſſion for an hour or leſs, which is no ground 
ſor a preſcription; and for this reaſon the preſcription was thought 
to be ill by Doderidge, Haughton, and Chamberlain juſtices, 
but Ley Ch. J. thought, that when damages are only demanded by 
the. writ, it ſuffices to ſay, that the poſſeſſor ſalet; but ctherwiſe, 
where the land itſelf is demanded, there he ſhall ſay debet & folet; [L 283 ] 
alſo where the land itſelf is demanded, he ought to make the 
tertenant a party; but where the demand is only to enjoy one's 
own land, without incumbrance by reaſon of another's land, it 
is ſufficient to charge the occupier, and the poſſeſſor ſhall be tenant 
to tis purpole. Palm. 331. Hill. 20 Jac. B. R. Holbedg v. Warner. | 
15. In treſpaſs for feeding his paſture ground, &c. the de- And Ley 
ſendant preſcribed, that he and all thoſe whoſe eſtate he had in 
the manor of Haſſop, had common for all ſheep levant and couchant a difference 
on the ſaid manor z upon the trial the evidence was, that this manor when the 
was purchaſed by the plaintiff of tavs coparceners, and that he bought e 
the fee of one maiety firſt, and at the ſame time had a leaſe of the ether three par; 
moiety for years, and afterwards purchaſed the fee of that moiety. It becaute 


2 : 2 there is n« 
was moved, that he had failed in his preſcription, becauſe the an: * 


purchaſe of the manor was by parcels, and he has made one in- ance or 


tire preſcription for the common to the whvle manor, whereas partition, 


but a divided 


he ought to have made a fpecial prefcription, becauſe the parcels m,jery in 
were once ſevered. And Ley Ch. J. and Doderidge J. were of the whole, 
this opinion; for when by act of the party the manor 1s once — 

ſcvered, there, though it be re-united, yet he ought to make a tuns 


ſpecial preſcription to the common; otherwiſe, had it been ſever- throughout 


g Bs OO: 8 5. | the manor z 
ed by act of law, as partition. Palm. 362. Hill. 20 Jac. B. R. {> thas hl 
Earl of Devon v. Eyre. common 


may be intire ; ctherwiſe it ic were &y meets and bcunds, Ibid. And Doderidge J. held the preſcription 
ill, becauſe it is uncertain whether ut be common appendart or appurtenant ; but as to this Haughton 
held the pretcription youd ; tor he held the manor intire and re-united, and the preſcription ſhail bs 
accordingly. Ibid. 


16. In treſpaſs the defendant juſtified for commen from the carry- 
ing away f the corn till it was rejcwed «with grain. The plaintiff 
replies, that at the time of the treipais ſuppoſed it was /awed with 
lurnips. "Vhe opinion of the Court was, that it was not ſuch grain 
as was intended in the preſcription. Freem. Rep. 51. pl. 63, 

Mich. 1672. Bruerton v. Right, in C. B. 

17. Treſpaſs. The defendant juſtitied by a preſeription for a S where 
wny to a certain claſe; the plaintiff replied, that he brought a load —— * 
of hay along that way that grew upon anther ciofe ; and the defend- diſturbing 
ant demurred, and adjudged againſt him; tor if a man hath a the — 
private way to a clofe, he thall not enlarge it to other purpoſes. * 2 

, . P * * 
Freem. Rep. 247. pl. 259. Hill. 1677. W ebſter v. Bach. plaintiff de- 
ü clared that 
he was ſelſed in fre of a cloſe called L. and of a meadow called G. and fo preſcribed for a wvay leading 
through a place called B.-Lane to a place called pages = and te ice to his ſaid cloſe called L. and tht 
the defendant had ſoiled B.-Lane, with his carts and carriazes; ſo that the way was of no uſe to tu: 
plaintilf, cc. The defendant picaded, that W. V. was feited in fee of a cloſe called B.-Cloſe, and then 
lays a preſcription in the id W. V. tor a way through B. Lane ty the faid cloſe, and ſo back again, 

3 | and 
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and juſtified as ſervant the going thither with his carts, &c. the plaintiff in his Hatten conteſied that 
W. V. was feiſed, 4 &c. and had a way from the lane to the cloſe, but that the defendant, in uſing the 
ſaid way, did g. beyord that clzſe to arather cloſe called Waiton Langda es, and jo bac} alu; the de- 
ſendant 1 joined as beiore, w without alleging any new matter; and upon demurrer to the rejoinder, the 
whole Court :ci wech that the detendant having preſcribed to a way only to B. Cloſe, he cannot juſtity 
the going bey ond it into the other cloſe of W. V. called W. L. Judgment was given, but not entered 
upon t 5 roll. Lutw. 111. 113. Trin. 7 W. 3. Laughton v. Ward. So where A. had a <vay 
over B.'s ground to B.. Acre, and drove bis cattle over B. s ground to Bl. Acre, and three anther 


cleſe !ying l. yerd, it was urged, that when the beaſts were at Bl. Acre, the defendant might drive them 


whither he Would. Rut it was anſu ered, that by this means the defendant miaht purchale 1000 acres 
adjoining to ll. Acre, and lo the plaintiff would lole the benefit of his __ and that a pre/cription pre- 
fux; 2f-s a grant, and ought e be c:ntinu-d according to its origiral creation. And to this the haue Court 
agreed. and judgment was given accordingly lor the plaintiff M.d. 190. Mich. 26 Car. 2. C. B. 
Houe:l V, King. 


18. In-reſcous of 300 ſheep, the defendants pleaded, that the 
late biſhop of N.was ſeiſed in fee of the manor of N. and that 
the ſaid biſhop, and his predeceſſors, time out of mind, had J- 
| berty of faldage and a fould-c ourſe for 300 ſheep in and * the e ploine 
1 284 ] tiff's clejes at certain times of the year, and fo ißt igen the putting 
in his ſheep, under a leaſe from the biſhop of the {aid faldage and 
fould-courſe, and that they were dipaſturing there, &c. "The plain- 
tiff in his replication made title to himſelf of the cloſes, under a 
grant from the biſhop, before the leaſe made to the defendants, 
and traverſed the preſcription of the liberty of faldage and fould- 
courſe; the detendants take iſſue upon the preſcription, and had 
a verdict; but it was moved in arreſt of judgment, that a pre- 
ſcription to have a ialdage and fould-courſe can never extend to give 
a right of common ; becauſe the nature of faldage is to have other 
men's theep folded on my lands; and therefore the defendant 
having confeſſed the treſpaſs, and not made a good juſtification, 
the judgment was arreſted, 2 Lutw. 1249. Trin. 3 Jac. 2. Sharpe 

v. Bechenowe. 


19. In an action on the caſe for diverting a water-cour/e running 


to the plaintiff's houſe, if, upon the general iſtue pleaded, it had 
been proved, that the water did not always run to the plaintiff's houſe, 
but that it was uſually dried up in the ſummer, er drank up by the 
cattle of the defendant, (by whoſe cloſes it paſſed, and where he had 
uſed to dig holes to Ns ſome water for his catt!c,) in ſuch cafe 
the plaintiff would have failed of his preſcripticn, Carth. 117. 
Paſch. 2 W. & M. B. R. Murgatroid v. Law. 

20. Treſpaſs quare clauſum fregit; the defendant pleaded, that 
D. P. was ſeiſed in fee of a mill and a weare, and preſcribed ta have 
ingreſs into the plaintiffs cloſe to repair the ſaid weare when it was in 
dec: iy, and that he as ſervant to him entered for the purpoſe afore- 
ſaid, The plaintiff in his replication, confeſſed the ſeiſin, and the 
cuſtom to repair, &c. but that T. S. had extended the wweare beyond the 
uſual place, & c. upon which they were at iſſue, Sce 2 Lutw. 1515. 
the pleadings, but neither judgment nor argument. Paſch. 12W. 3. 


C. B. Morgan v. Evans. 


(X) Pleading a Preſcription againſt a Preſcription. 


8. P. per 1. ON preſcription may be pleaded againſt another, awhere the 


—_ G -. one may fland with the other, as for initance, where a 


- wh Mich. copyholder of a biſhop preſcribed, that all copyholders within the 
0 manor 


N. 


the 
e A 
the 
mor 


Preſcription. 


manor had been diſcharged of tithes. But nat where ene preſcrip- 


tion is again another, as where one preſcribes tů have * lhights to 


his houſe, ard lie other preſcribes to ſlah them up. Per Coke Ch. J. 
in the caſc of HuGHars v. Krexs. Godb. 183. pl. 262. cites the 
firit point as adjudged in the caſe of Wright v. Wright. | 

2. If A. has © 2vay over B.'s land to his franktenement by pre- 
ſcription time cut of mind, &c. B. cannot allege a preſcription 
or cuſtom to ſtop the ſaid way ; for it is a lawful eaſement, and one 
cuſtom is as ancient as the other. 9 Rep. 58. b. Mich. 7 Jac. 
Aldred's cafe. | 

3. The plaintiff preſcribed for a foul-courſe for 300 ſheep, in 
70 acres of land in B. every year, from 14 days after the corn 
carried away till Lady-day, within the lands not towed again; 
the defendant pleaded, that there is a cum within the ſaid town 


of B. that any one may incloſe any part of his land: lying in the com- 


men field. Hut the plea in bar was adjudged not good, becauſe 
he does not traverſe the preſcriptim in the d'claration ; for a pre- 
{cription cannot be pleaded againſt a preſcription, But the pre- 
ſcription alleged in the count ought to be anſwered. Cro. C. 432. 
Hill. 11 Car. B. R. Spooner v. Day and Maſon. 

4. The defendant avows for damage-feaſant in freehold; the 
plaintiff replies, that he was ſcited of a houſe and two acres of 
land in B.“ and that he preſcribes for common belonging to the faid 
houſe, and tas acres of land in the field of D. whereot the locus in 
quo was parcel. The defendant reins, that there was a cufiom 
in the ſaid fields, that any owner of lands might incle/e any parcel 
ef land lying together in the ſaid field, and exclude the commoners in 
the ſaid field. The plaintiff demurs and objects, that this re- 
joinder is naught ; becauſe here is a preſcription pleaded againſt 
a preſcription, wichout traverſing the firſt pr: ſcription which is + 
not good, according to } ALDRED's caſe, 58. 1 Cro. 432. but 
the Court ſeemed to incline, that it may be well enough; for a 
farticular preſcription may be contrelled by a general cu//9m, though 
it cannot by another prei-ription z for where a cuſtom is, which 
is of a greater extent and latitude than the preſcription, there it 
may be good without traverling the preſcription; for if one or 
two men incloſe, yet the party has his common in the reſidue, and 
ſo it may ſtand with preſcription. The defendant conſented to pay 
coſts and amend. Freem. Rep. 210. pl. 217. Mich. 1676. Sir 
William Hickman v. 'Thorny. f 


here, for which reaſon the def. ndant prayed to amend npon yayment of coſts. 
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2 Moi. 104, 
105. Trin. 
28 Car. 2. 
S. C. ſays, 
that Atkins 
J. doubted 
much of this 
caſe, becauſe 
the defend- 
ant had 
pleaded this 
cuſtom to 
ncloie in 
bar of a 
freeholder 
who had 

no land in 
the common 
tield, gut 
preicr:b-d to 
have ſuch 


right there 


as appendant 
to tuo Acres 
of land 
which he 
had elie- 


Freem. Rep. 211. 


S. P. per Cur,-f S. P. Carth. 116, Falch. 2 %. & M. B. R. in caſe of Murgatroid v. Law. 


19 Rep. 
(Y) Pleadings. 


I. 17 was preſented, that J. S. by reaſon of his tenure, had uſed 
to repair fuch a bridge, and did nt ſuy, that he and thife whoſe 


eflate he has, &c. have uſed, &c. and per Cur. the preſentment is 


good when he ſays, that by reaſon of his tenure, Wc. he ought to 
repair, & c. for this implies title of preſcription. Suliard taid, it is 
not good to ſay that he and his anceſtors have uſed, &c. And per 


Fairfax, this is true; for he cannot be charged by the act of his an- 
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2 Lev. 246. 
Hili. 30 & 
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STABLES 
v. MELLON. 
The Court 


Pre.cription. 
egſtor ait hut profit to be taken by it; contra of ſuch preſcription 


.agzinſt an abbot z for the houſe and the thing continues, but by 


reaſon of tenure as above, this :mplies a profit. And this by the 
juſtices. Br. TEETnn, pl. 78. cites 21 E. 4. 38. 


2. In treſpaſs the uſe and preſcription of common appurtenant 
was put in iſſue, and yet this z in the right, and the action is in 
the poſſeſſion. Br. Preſcription, pl. 89. cites 22 Aff. 63. and 


30 Aff. 42. and 40 E. 3. 31. and 22 H. 6. 51. and 7 E. 4. 26. 


accordingly; and yet 40 E. 3. 10. he was put out of this plea.— 
And fo by Finch. in replevin, where the plaintiff juſtified for common 
eppendent. And he faid, that the preſcription {hall be traverſed 
in quo jure, Which is in the right. Pr. Preſcription, pl. 89. cites 
22 Af. 63. 

3. In treſpaſs, for trampling and feeding his graſs. The de- 
fendant pleads in bar, that the borough of D. is an ancient bo- 
rough, and that the defendant tempore quo & diu anten was 3 
burgeſs of the ſaid borough ; that the mayor and burge/)es for them- 


ſelves, and for 2 burgeſs of the ſaid corporation, kad common in 


the place where, for all their commenable cattle, and that he put in 
the ſaid cattle to uſe his common. Upon demurrer it was ob- 
jected by the court, that the defendant has prefcribed for common 
in grofe ſans nomire, when there is no ſuch common; for if it 
ſhould, then the corporation might ſurcharge the common, there 
being no reſtraint to the number of their cattle; therefore he 


Feld, that it ſhould have preſcribed 55 for all cattle levant and couchant within the vill ; 


might well 
common 
in grof:, and 
not appurte- 
nant to any 
land, and 
citzedg H. 6. 
36. and 
Rep. 87. As 
if a man 
grants com- 
mon to 2 
mayor and 
burgeſies for 
all their 
cittle in 


to which it was anſwered, that there is no danger of ſuch com- 
mon being turcharged, for in ſuch caſe the lord or owner of the 
ſoil may diſtrain, but that this being claim of common in groſs, 
and not appendant or appurtenant, it had been improper to pre- 
ſcribe for * cattle levant and couchant. But it was adjudged, that 
the plea was ill, becauſe the defendant in his preſcription did nt 
aver, that the cattle avere levant and couchant within the will, and 
that it had been good, if thoſe words had been put in; but Ke! ynge 
Ch. J. ſaid poſitive} y, that there could not be any + common in 
groſs ſaus nombre. 1 Saund. 344. Mich. 21 Car. 2. B. R. 
Mellor v. Spateman. | 


— place it is good and in groſs, and not appurtenant, and gave judgment accordirgly —2 Jo. 115, 
C. by name of Srar LE v. Mon, 2 ere the preſcription was laid fur the beafts of every free- 


man of the vill, and the Court held the pretc: 


4. 66. 


S. C. and per Cur. this is a void . yet may be good by way of grants 


2 Keb. 570. 


being after 2 verdict it was heid good. 


dion good, and Judgment accordingly, and cited 21 E. 
2 Show. 43. S. C,——2 Keb. 21 pl. 26. S. C. adjornatur.— 2 Keb. 550. pl. 23, 
But adjornatur. — 
—+ 2 Sid. 37. Trin. 1658. St: neiby ve Muſſenden. S. P. but 
S. C. cited by Twiſden. Mod. 7. in calc of the e 


S. C. acjudzed. 


tion of Derby. 


" Donble, 


See pl. 7. 440 


45. 
Pr. Pre- 


ſcription, 


4. Apperdency and preſcription, or matter which proves appen- 
dancy and preſcription, fhall be double. Br. Double, pl. 115. 
cites 11 H. 6. 11. 


pi. 96. ciges 8. C.—8. P. that it is double. Br. Double, pl. 136. cites 4 H. 6. 13.—8. P. Br. Pre- 


icription, pl. 23. cites it as ſaid eſcuheie. 
+>» g 7 ' s ® 


But Pr. Double, pl. 141, cites 13 H. 3. 15, contra» 


. : 8. 


Preſcription, 2386 


5. In writ of meſne, the plaintiff counted, that land is held of the Fas it ſeems 
defendant by the plaintiff abbot of E. in frankalmcign, and that the de- fans inks 
fendant and his anceſtors whoſe heir, & e. have acquitted the plaintiff after time of 
and his predeceſſors time cut of, Kc. and iſue taken upon the freſcrip= memory, and 
tion ; exception was taken, that it was jeofail by reaſon of the KY 
doubleneſs, viz. the frankaimoign, and the preſcription, where double. Br. 
each of them is a good cauſe of acquittal. And per Choke, it is Poubie, pl. 
not double, becauſe the iſſue is taken upon the one, viz. the pre- +, 6. et 
ſcription, and ſo he relies upon one to avoid the doubleneſs. But 
per Priſot, it is not double, becauſe the franka/msign is not ſufs 
ficient cauſe by itſelf ; fer he does not /hew the gift in frankalmoign, 
and therefore it ſball be taken a gift given before time of memory, and 
then he ought to preſcribe in the manner of acquittal, and then the 
preſcription is the effect, &c. and ſo ſingle, and after it was award- 
ed good, and the plaintiff recovered the acquittal. Br. Double, 
pl. 83. cites 39 H. 6. 29. | 

6. If a copybolder lays a preſcription in the biſhop of W. rd of Oro. E. 284. 
the manor for himſelf and his tenanis to be diſcharged of tithes, 2 
and then preſcribes for the copyhold ; though here is a preſcription 
upon a preſcription, one in the copyholder to make his eſtate 
good, and the other in the lord to make his diſcharge good, yet 
it was held that a prohibition lay for the copyholder. Yelv. 2. 

Paſch. 44 Eliz. B. R. Croucher v. Fryar. 5 

7. In treipaſs the defendant claimed ęſtovers appendant in the place 
where, &c. and preſcribed that he and all thoſe whoſe eſtate, &c. As to eſto- 
have had eſtoyers in the place, &c. appendant 0 ſuch a houſe time 
out of mind, aud admitted for good, viz. the appendancy and a 
preſcription, Br. Preſcription, pl. 87. cites 21 E. 3. 40, 41. fcription, 
hut by 11 H. 6, 11. this is “ double, and with this agrees Pl. 96: cites 


4 H. 6. 13. Ibid. W | 


that he and 
thoſe whoſe eſtate, &c. in a houſe in C. bave had eftzvers in C. this is well; per Cott. Paſton, and 
Martin; for this is not appendancy. | | 


8. Preſcription in the defendant, hat he and all athers tenuram pom 
zllam prius habentes ought and uſed to cleanſe ſuch a ditch, and there- F How. 
fore the wric was abatcd ; for it ſhould be, that he and his prede- * 1 

N JN E—X 7 . „ — —_— — 
ceſſars time out of mind, wiſe eſtate the defendant has, &c. and be- 8. p. Br. 
cauſe not, &c. therefore the writ was abated. Br. Preſcription, Action ſar 
pl- 16. cites 22 H. 4. 7. — 
12 H. 4. 7. | ut it is miſcited in both places, and ſhould be 12 H. 3. 8. pl. 13+] 


9. In aunuity the plaintiff counted by preſcription; the defendant L 289 ] 
ſhewed, that it commenced by compsfition, therefore he ought to count Littleton | 
upon the compoſition. Judgment of the count. And per New- ſaid, that 


ton and Paſton, if the compoſition be before time of memory, it can- ** — 


not be tried, and therefore the count good; and if it commenced Ly N rip- 


within time of memory, the jury hall &y it, Br. Preſcription, oo" 
/ » 


pl. 22. CitCcs 19 II. 6. 75 ſcilicet, a 

5 ö a ſpiritual + 

man, pleaded, that the predeccſſir of the defendant in the time of E. 1. granted the annuity fo the prede- 

c of the plain'iffy aud to $15 jar {er iy 70 ewt 6{/ert of ibe vbopier, wblque hoc, that the plaintiff and 
| x | bis 
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— * * A 
WR <>) 


— 
— — 


V 
2 — — 1 rn 2 
. 1 ab. 


4 
* — 


1 
LE aa 


_— - Preſcription. 


Nes predeceſſors were ſeiſed before this time, time cut of mind; for otherwiſe the lay gents will not jnquire 
of longer time than they themſelves can remember, aud thefefore this /pecial iſe was taken and ad- 
- mitted good. Br. Preictipiion, pl. 5. Cites 33 H. 6. 27. 


r I EE: 


10. In aſſiſe of common appendant, the appendancy is ſuſſicient 
without preſcription ; for this implies a preſcription, Br. Preſcrip- 
tion, pl. 23. cites 22 H. 6. 10. 

11. A man ſhall not fay in of rent, that he and all theſe wwheſe 
eftate he has in a meſſuage have had 20 fhillings rent iſſuing aut of the 
land if the defendant time out of mind, if he does not c/aim ſuch as 
appendant to the meſſuage, or by reaſon of the meſiuage. Br, 


5 
5 . 
. 


0 
Df 
4 
5 
© 


% 


Preſcription, pl. 26. citcs 22 H. 6. 42. 

12. In treſpaſs upon the caſe, the plaintiff preſcribed in him- 
ſelf and his predecetlors 79 have leet in D. with all profits of it once 
in a year, ſcilicet, ſuch a day after Eafter ; and that he ſent his 
ſteward to hold leet there ſuch a day, &c. and the defendant diſ- 
turbed him. The defendant, by proteftation that he is lord of the will, 
and that the plaintiff has not any ſuch leet there, pro placits ſays, that 
be and his predeceſſors have had leet there time out of mind, once in a 
year, ſuch a day after Michaelmas ; and that the plaintiff has had leet 
there ſuch a day after Eaſter time cut of mind, and has uſed time out 
of mind to give notice to the bailiffs of the defendant 15 days before the 
leet, and that he ſhall be with him, and that the defendant {all 
have the moiety of the profits; and that if he will hold the leet 
there in other manner, then the defendant and his predeceſſors 
have uſcd to diſturb them, &c. and becauſe he did nat give warn- 
ing by 15 days, &c. therefore he diſturbed, &c. Danby J. thought | 
the preſcription of the diſturbance is void, for he has not alleged that 
he ever diſturbed him, and the preſcription cannot be without uſe, 
and uſe cannot be without matter in fact ; and he has not alleged 1 

7 
t 


any diſturbance done in fact; quære, for it was well debated and 
adjourned without judgment, but none ſpoke to the preſcription 


but Danby. Br. Preſcription, pl. 41. cites 38 H. 6. 1. . 

Repleving 13. It a man preſcribes 0 have rent with diſtreſs, it is no plea, Fe 

8 that the rent has been paid all times by coercton of dijtreſs, becauſe the tr 

3 for rent has been continued time out of mind, and cannot be avoided by of 

that he was cocrcion, though it commenced by tort ; by all the Juſtices, 7 

Sed ee Br. Preſcription, pl. 75. cites 13 E. 4. 6. | 

ce ne ren : 

2 that be and all, &c. bad uſed to d ſtra n for it in the ſaid land, & c. It was held clearly per Ander- the 

ſon and Glanvile, that the 2vowry was not good; for he preſcribes in the diſtreſs, and not in the rent 1 

jifelf. Cro. Eliz. 673. Paſch. 41 Eliz. C. E. Stephens v. Lewis. Vl: 

| | nug 

bro 

01 1: 


Ardthepre= 14. The ſheriff of W. preſcribed in 5 ſhillings rent in ſuch a vill 
— ni for all ſheriffs, &c. and it was held no preſcription ; for he is only as ] 
the king and à tenant at will, by which he preſcribed, that it has been uſed time 

bis prog-ni- out of mind, as above, and that they have uſ:d to diftrain for it. And 

Ferr bave this was held good, and fo the ifſue ſhall be taken upon the uſage, 

bad, time of 2 Y 1 . 

mind, 5: Per Littleton. Br. Preſcription, pl. 28. cites 15 E. 4. 29. 


of the vill, 


Ec. 40 tht uſe of Lim abb ſball be ſoeriff for the times Ibid. 
15. If 


Oe A >. Ly” Rn. 
—— 1 D . en 
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5 If a man will alle ge a 1 p tion or cuſtom, he ou 

ſel forth, that it was put in ure hu time of memory. 

frey, Godb. 55. Mich. 28 & „ Eliz. in Joyce's caſe. 
16. If one preſcribes e have the dying of the clothes in ſuch a place, [ 283 } 

he ought here of neceſſity eſpecially to aver, that he is ſufficient for 

to dyc them; as the cuſtom nich one hath at Torceſter, to have 

a commcon batehouſe, tie ought to aver, that his oven there is ſufficient 
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oht to 


O 


Per God- 


It 


to forve them all ; and this was Sir Gronck FanztER's CASE v. 


Brook. Per Coke Ch. Juſt. 3 Bulſt. 61. Mich. 32 & 33 Eliz. 

in B. K. Ba! v. Collins. 
17. A copyhilder ſhall preſcribe by a an fit item of agninſ? his lord, Oro. E. 300. 

But again/t a /Iranger he ſhall preſcribe i name if the lord himfelt, _ * 

Per tot. Cur. Mo. 461. Hill. 39 Eliz. Anon. Pearce ve 0 
Bacon. | 


S. C.—In teſpals for taking turf in the waſte of the plaintiff; the defendant juſtified, for that time 
out of mind ta- um full, tif cvery lend r years of an ancient tenement in the taid manor had com- 
mn of turbary in the wa Te, &c. and that he «as polleſſed of an ancient tenement and _— &c. which 
was leaſed to him for a certain term of year:, with at} commons thereunto appertiining. But adjudged, 
that chough this common was appurtenant to the meſſuage and c! te, yet the leſſte ca: not have it by this 
preſcription ; for an uſage cugbt te be perpetual, which cannot be in this cafe, becauſe it is interrupted 
by every new leaſe : beſides, ieffre for years can never have right to 2 common by preſcription, becaule 
tnere is a certain commencement and determination of his eſtate ; and an uſage annexed to ſucn an eitate 


cann at be 80 d. 1 Bulit. 17 Hill, 7 Jac. B. R. Giimes v. Peacock. 
Argued, but adjourned. 


18, In treſpaſs for chaſing ſheep, &c. the defendant juſtified, 
for that the place where, &c. was the freehold of John Theed 
the plaintiff replied, and preſcribed yen commen for 60 ſheep lovant 

aud couchant upon his tenements; and avers, that he put in 60 ſheep, 
ce. to eat the graſs and uſe the common, &c. The defendant 
traverſed the preſcription, which was found for the Plain: itt; and 
it was moved in arreſt of judgment, that the plaintiif had mas 
alleged that the 69 fheep which he put in the place where, &c. 
were levant and couchant upon his tenements ; and if they were not, 
then the defendant might lawfully diſtrain them damage feaſant ; 
ſed non allocatur ; for the defendant might have taken advantage 

of it by a demurrer or a rejoinder; but when he rejoined and 
traverſed the preſcription, which is found againſt him, the avant 
of an averment is aided by the flatrte of jeofails. Saund. 226. Paſch. 
21 Car. 2. B. R. Stennet v. Hogg. | 


2 Brownl. 


222» 8 & 


* Cro.}. 44s 
Mich. 2 Jace 
B. R. France 
v. ringer. 
3. Ad. 
Judged. 
G. Hiit, of 
C. B. 1135 
** Cites 

>, and 
* that 
the g; ſt of 
the bar is 


the right to burthen the plaintiff's ſoil; and when the plaintiff t kes iſſue on that, and controverts that 
richt, he admits there was not any treſpaſs in the caſe, and that the deſendant had ſuch a right. He 
t k-wife admits, that che defendant has brought himtelr within that right, becaule it would have been 
nugatory to have denie that right of preſcription, which, it it had been found, the plaintiff had not 
brought himſelf within it; and theretare the traverle ot tuch gitt of the bar is waved, and an admittance 


vi ſuch collateral circumſtances. 


19. In replevin, the plaintiff preſcribed, ſetting forth, that there 
are divers freehold and copyhold terements in the mumor, and that he is 
feiſed of a freehold tenement, and that he and the other freehzlders, and 
all thoſe whoſe eflate they have, time out of mind, hmul=c:11 the copy- 
holders have had ſlam & ſeparalen ꝓaſturam of the ſaid place, omni 
anro omni tempore anni; and then he pleads a cuſtom, that the 
copyhiders fimul-cum the freehelders, time out of mind, have had ſolam 
W /ceparalem paſturam omni anno omni tempore anni, &c. The 


plaintiff 


Saund. 350. 


S. C. And 
the Court 
ſeemed to 
incline that 
the plca was 
g90d. 
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plaintiff demurred generally; exception was taken; iſt, That laye 
ing the preſcription in himſelf and all the freeholders is not good; 
for that every ons ought to preſcribe by himſelf, and not he for 
himſelf and all the other freeholders. 2dly, He preſcribed for him- 
telf and all the freeholders, fimul-cum the copyholders, and yet 
he laid a cuſtom for the copyholders, ſimul-cum the freeholders, 
and / mixed a preſcription and a cuſtom together, which cannot be, 
for the one 1s laid in the perſon and the other in the place; but 
that he ought to have ſaid, that he and all thoſe whoſe eſtate he 
has ſimul-cum the freeholders and the copyholders time out of 
mind, have had, &c. But the Court over-ruled the exceptions 
upon a caſe of KETTLEBOROUGH v. WELLS, Trin. 1654. where 
£ 239 ] ſuch pleading was adjudged good. Lev. 268, 269. Trin. 21 Car. 2. 
| B. R. Potter v. North. | | 

20. In treſpaſs for breaking his cl:ſe in L. in D. on the firſt of 
April, 21 Car. 2. the defendant pleaded a preſcription for common, 
and ju/7ified the putting in his cattle on the firſt of Auguft, 20 Car. 2. 
gue ef cadem tranſgreſſio, &c. and upon demurrer it was objected 
to this plea, that the plaintiff had laid the treſpaſs to be done on 
the firſt of April, 21 Car. 2. and the defendant juſtified on the 
firſt of Auguſt, 20 Car. which varies from the time in which the 
treſpaſs was laid in the declaration, whereas he ought to juſtiſy 
on that very time; but it was adjudged, that the plea was good 
in ſubſtance, becauſe the detendant had averred, that it is eadem 
tranigreſſio of which the plaintiff complained ; and the plaintiff 
having demurred generally to it, this is but matter of form, and 
not ſubſtance, of which no advantage can be taken upon a general 
demurrer. And the defendant had judgment. 2 Saund. 4. Hill. 
'21 & 22 Car. 2. B. R. Mellor v. Walker. 

21. Where one pleaded, that ſciſtus fuit of an houſe and 20 acres 
of land, this, it was ſaid, muſt be intended of a fee- ſimple; and 
when he afterwards ſays, de jure habere debuiſſet common, thoſe 
words amount to a preſcription, Arg. 4 Mod. 420. in the caſe of 
STRODE v. BYrT, cites Paich. 33 Car. 2. B. R. Rot. 109. Brook- 
ing v. Bond. 

22. The plaintiffs intitle themſelves t2 each of them a mill, and de- 
clar2 that they had uſed to repair the ſaid mills, and preſcribe, that 
all the inhabitants within the manor had uſed 4 grind omne fru 
mentum that they ſpent, &c. at their mills, or at the mill of one of them. 
Two exceptions were taken on the declaration by the Court ; for 
as this preſcription is alleged, poſſibly one of the plaintiffs might 
have no cauſe for action; for if A. has an ancient mill where the 
inhabitants uſed to grind, and B. erects a new mill in the ſame 
town, it may be truly ſaid, that the inhabitants are to grind at 
the mills of A. and B. or the mill of one of them, although they 
were not obliged at all to grind at the mill of B. per Hale Ch. J. 
but to intitle them both it ought to be alleged, that all the corn 
not ground at the mill of A. uſed to be ground at the mill of B. 
and that all the corn not ground at the mill of B. uſed to be ground 
at the mill of A. aid then both had been intitied. (2d exception.) 

They 
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They preſcribe to grind omne frumentum ſpent in their houſes, 
which is not good; for it may be, they ſpent corn and never 
ground it all; as what they give their pigs and hens, and make 
frumenty with, which they ſhall not be obliged to grind; but it 
ſhould have been ſaid, omnia grana molienda ; and Twiſden cited 
AYLIFFE AND CHARLESWORTH's caſe z where the preſcription was 
adjudged bad for this point. Judgment for the detendant. Freem. 
Rep. 20. pl. 22. Mich. 1671. Harvey and Corydon v. Willough- 
by, in C. B. | | 

23. A man hath an acre of freehold in a great feld, to aubich 
common dath belong, now he cannot in his preſcription lay it, that he 
hath common in the whole field, but in ſuch a part of the field, as 
in that reward the eaſt part or weſt part of the field, becauſe, if 
otherwiſe, he ſhould then extend his preſcription to his own land, 
which would not be good; and becauſe he had here laid his pre- 
ſcription to the whole field, he was nonſuited, &c. Clayt. 19. 
pl. 32. Conyers v. Jackſon. | 


he preſcribed for common; and he laid his preſcription in all the field except his own lands. 
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Freem. Rep, 


210. Cites 
Sir Mites 
CoxBET's 
caſe, 7 Rep. 
g. that a 
man had 
lands lying 
intermixed 
ina common 
field, where 
The Court 


agreed that caſe, and ſaid, that that judgment was atfirmed for good law in the caſe between the Lon» 


CLiartg and SIX Thomas WILLIAMSON ; Which was the fame caſe, 


24. In treſpaſs for breaking his cloſe, and fiſhing in his ſeveral 
fiſhery ; the defendant, as to the cloſe, pleaded that the carl of 
Warwick was ſeiſed in fee of the manor of H. whereof one acre 
covered with water was parcel and contiguous to the faid cloſe, 
and fo preſcribes t have a neceſſary eaſement to catch fich in the ſuid 
water, and for that purpoſe 1 enter into the ſaid cliſe and ſpread nets, 
&c. That the earl granted this manor and cloſe to king E. 6. 
from whom it came to queen Mary, who granted it to T. Luc 
in fee, with all ways, emoluments, commodities, and heredita- 
ments, &c. and ſo derives a title to himſelf from the ſaid T. Lucy, 
and juſtifies the entry in his own right, &. Upon demurrer it 
was objected, that this plea was ill, becauſe the defendant has pre- 
ſcribed for a neceſlary eaſement, but dier nat fay that it was neceſſary 
for catching fiſh ; it was anſwered, that the word eaſement is known 
in law, it is a genus to ſeveral ſpecies of liberties, which one may 
have in the ſoil of another, without claiming any intereſt in the 
land itſelf. And per Cur. it is a known term in law; but here the 
thing itſelf is ſet forth, (viz.) to catch fiſh, &c. and certainly no 
inſtance can be given of a preſcription for tuch a liberty, by tuch 
a word or name; therefore a rule was made to ſet the preſoription 
right, and try the merits. 4 Mod. 362. Mich. 6 W. & M. B. R. 
Peers v. Lucy. : 

25. De antiquo in a count is a preſcription. Per Holt. Ch. J. 
Skin. 621. in the caſe of Stroud v. Birt. | 


26. Where one intitles himfelf to a duty ard remedy by pre- 
ſcription, he mutt /#t out his remedy wholly. Indeed if you pre- 
ſcribe to a duty, you may have debt for it without prefcription, but 


you cannot uin without it; and if you preicribe tor a duty and 


diſtreſs, 


Allege , 
leit Is 


— panned 


n D 9 
N 2 e 0 
3 tas 4406 ot I 2 
"Pp — 
wt Og. + wn wt, winnie n = 


wr W — 
py ae, =". 00-14 


_— 


— 


a - >, 
— - 


Cd Sack uo n 2 
2 
Þ _— 


Xs 


— 


re 
ö 


IS 


L 
$ 


a r 


— 


1 


* 
EEEPC / / Lops 


. 
3 
XZ 
+ 
"8 
7 
& 
5 
: 


290 Preſcription. 


diſtreſs, you cannot by virtue thereof /#//, without a preſcription 
for ſ-lling too; becaute a preſcription may be to diſtrain without 
felling, Per Holt. 12 Mod. 329, 
It is a good 27. A man, in replevin, preſcribed that the plaintiff and his 
title in off je anceſtors, and thoſe whoſe eſtate he has, have had common in his 


of ren! tat £5 5 x 

2. +/ainriF land where, &c. and that the plaintiff and his ancgſlors have uſed to 
_ .» 4 * * 

and oli jeijed pay 105. rent per aun. to him and his anceſtors for the fame common, 

= 7 and ſo avexved fir 105. and good, notwithſtanding that he did not 


been jeiſed of preſcribe that he and his anceſtsrs, &c. have had the rent, but that 
tbe rent 1 the other has paid it, and is all one, per Cur. quod nota, and this 
re mire, js not rent, but annuity; for he cannot have aſliſc; becauſe he 


as farce! of | . e 
abe matte Cannot have renf out of his own land, and yet a good prefcrip- 
Per Hull tion, per Cur. But he 6 79 allege ſciſin, per Cur. and fo ſee 
Tcefſie, Preſcription 7s diſtrain in bis own land, Br. Preſcription, pl. 1. 
Br. Pre- Cites 26 H. 8. 5. 

ſcription, 


Fi. 16. cites ® 22 H. 4. 7. * Jt ſhould be 12 H. 4. 8. pl. 13. 


28. Action upon the caſe, that whereas betwixt the plaintiſt's 
houſe and the defendant's, there was a little piece of ground, called 
a Twitchell, upsn which he, and all thoſe whoſe eftate he hath, had 
uſed to ſet their ladders ie repair their houſe, and ſays, that he poſſeſ 
fronatus ęſt of the faid houſe, &c. and that the defendant erected 
a wall there, per quod he could not ſet his ladder ; and per Curiam, 
the plaintiff hath not well preſcribed, for he hath laid the pre- 
ſcription in himſelf, and thoſe whoſe eſtate he hath, and ſays, 
that he prſefjeonatus fuit, which cannot be intended but of a parti- 
cular eftate, as a leaſe for years, and a leſſee ought not to pre- 
ſcribe in his own name; Rainsford ſaid, if he had ſaid ſeiſitus, 
it might have been well enough. Wylde ſaid, it muſt have been 
feiſitus in feodo, or elfe it might have been but an eſtate for lite 
but if he had laid it in the occupiers, perhaps it might have been 
good, being but an eaſement, Freem. Rep. 357. pl. 453. Mich. 
1673. Matches v. Broughton, | 

28how, 195. 29. Plaintiff declared, that he was ſeiſcd of a tenement, and 
Pl-195- that he and all thoſe whoſe, &c. had uſed 10 r pot=water from 
. the defendant's cloſe; iſſue was taken upon the preſcription, and 
S.C, Stayed found for the plaintiff; but the Court held the declaration was ill, 
ell moved becauſe the plaintiff did nt ſet forth that he was ſciſed in fee; for a 

on the other 3 : 
gde. preſcription cannot be annexed to any thing but to an eſtate in 
5. C. that fee; therefore this is a defect in ſubſtance, and not aided by a 
judgment verdict. And the judgment was arreſted. 2 Mod. 318. Tr. 


Tt der 30 Car. 2. B. R. Scoble v. Skelton, 


ſhewing how 


ſeiſed ; for unleſs he was ſ:iſed in fee; he could not preſcribe, And upon being moved again by Tre- 


main, the Court held their former opinion. Skin. 36. pl 3. Paſch. 34 Car. 2, B. R. 
112911 
— 8 30. In caſe the plaintiff declared, that the office of poſt-maſter 


Not ing was an ancient office, tf which ſeveral fees avere belonging for carry- 


time out of ing letters; but did nt ſay, they had belonged time out of mind ; 


mind. 


3 and it was held well enough, for being alleged to be an ancient 
oilce, 
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office, and that ſuch fees did belong to it, he need not preſcribe 
for them. Latch. 87. Lord Stanhope v. Ecqueſter. 

31. One preicribed, that all the occupiers of B. habuerunt & 
hovere conſueverunt common in ſuch a town in C. ratione vicinagii, 
but did nt allege time out of mind; which the Court held to be ill, 
becauſe the preteription ig the foundation for common of wicinage ; 
but it is etheraviſe, where a man claims common appendant ; for in 
ſuch caſe the plea would be“ double, if the defendant preſcrib- ® Orig. is 
ed to it. Latch. 161. Jenkins's caſe. (doubt), 

32. Treſpaſs for taking and carrying away his cheeſes, defendant 
jultified for that he was /ei/cd in fee of Chipping Sudbury, and of 
an ancient market there held every Thurſday, and that he and all 
thoſe whoſe eſtates he hath, had uſed to have a penny for every hun- 
dred of cheeſe expoſed to ſale in the market, in the name of the pitch- 
ing pen? ; and upon denial, to diſtrain, &c. and that a hundred 
of checte being expoſed to ſale, and 1d. being demanded and not 
paid, he diſtrained. Upon demurrer it was objected, that the 
defendant had not made a ſufficient title, not having laid an uſage 
time out of mind, but only by que eſtate he hath, and the whole 
Court was of that opinion. And judgment for the plaintiff.— 
2 Jo. 227. Mich. 34 Car. 2. B. R. Goodwin v. Brooks. 


33. Cafe, and declared, that he was ſeiſed of ſuch lands, &c, = 
And that he and all theſe, whoſe eſtate he had famul-cum guibuſdam Uncertaiit. 
aliis tenentibus, tenants by copy of court-roll, de maneris in J. time 
out of mind, have had felam paſturam in ſuch a cloſe, and the de- 
tendant had diſturbed him; and upon demurrer, it was objected 
to the preſcription, that (cum aliis tenentibus) is uncertain, both 
as to their kind and number; and that de manerio in}. is uacertain 
alſo what manor 1s intended, and every manor has a name, and 
there may be ſeveral manors in one vill; for which reaſons the 
Court held the declaration ill, and gave judgment for the de- 
fendant. 2 Lev. 178. Mich. 28 Car. 2. B. R. Underwood v. 
Saunders. 

34. The declaration was, that he was /eiſed of a meſſuage or te- 2Show.195. 
nement, and that he and all, &c. by himſelf or ſervants had fetched BY =, * 
water, &c, Exception was taken that meſſuage (or) tenement is ſuage (or) 
uncertain, and fo (by himſelf or ſervants) but non allocatur. Skin. — 
36. pl. 3. Paſch. 34 Car. 2. B. R. Scobell v. Skelton. welenzughs 

Cauiec 


every meſſuage is a tenement. And that the other exception was, because it was for Lim and bis ſervants 
whereas his ſervants had no eſtate 3 but held well enough, 


35. In an action for toll, a preſcription was laid 2 have a quart 


die quolibet ſacco, Angy, a ſack of corn, for toll, and moved in ar- 


reſt of judgment, becauſe a fact was a meaſure not known in law, 
and therefore it ought to have been explained, or otherwile it is 
uncertainz but Dolbyn ſaid, a ſack was a meaſure very well 
known in that county, and was there as certain as a buſhel; and 
fo he and Jones diſallowed the exception, cæteris abſentibus.— 
Freem, Rep. 483. pl. 662. Mich. 1680. Wincombe v. Colborne. 

| 36. Calc, 
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36. Caſe, &c. wherein the plaintiff declared, that the promft and 

Sebolors of King's College in Cambridge were ſciſed in fee of a meſſuag? 

in Granceſter in C. and 169 acres of arable land, lying in the cm- 

mon jields of Granceſter aforeſaid, and that they, and all theſe wheſe 

eftate they had in the ſaid tenements, have time out of mind, &c. 

[ 292 ] for themſelves, their farmers, & c. had [ibertatem faldagii of all 


| ® The Ch. ſeep (except, &c.) going and depaſiuring on the common fields * 


2 territoria of Granceſier upon the ſaid 160 acres, and ſcts forth a 


preſcription title under the ſaid provoſt, &c. and that the defendant did put. in 
is laid to 200 /beep into the faid common fields of G. and*depaſtured them 
Have the : | 7 - 

ſheep going there for a certain time, but them, in or upon the faid 160 acres 
infra com- or any part thereof, minime faldavit ficut ipſe debuit, nec permiſit 
munes cam- jipſum querentem habere leneficium faldagii earundem, and ſhews how 


Pos terte the defendant was not within the exception. 'The Court held the 


toria de 5 : OE 
Grancefer, declaration inſufficient, for the uncertainty of the word faldagium ; 


* and if the word did imply as the plaintiff had inſiſted, it ſhould 
His a word have been ſet forth, viz. that the plaintiff had ſet up a fold where 
wnknown in the ſheep were to have been folded, he being to do the firſt act; 
the law, lo and ficut debuit is not ſufficient here for the obſcurity of the word 
= 8 (fald4vit) ſo that it appears not to the Court what ought to have 
ſcription. been done on the defendant's part; and to ſay, nom per miſit the 
_ plaintiff habere beneficium faldagii was not good, without ſhewing 
how he diſturbed him, as 8 Co. in Fraxcis's. ASE. But-nota that 
was upon demurrer, but here it is nt ſaid non permiſit the plaintiff 
babere faldagium, or non permiſit eum faldare, but non habere benefi- 
cium faldagii ; ſo that it was not certain what was meant, for the 
ſheep might be folded, and yet he mipht be deprived of the benefit 
of the foldage; and for theſe reaſons the judgment was ſtayed by 
the opinion of the whole Court. 2 Vent. 138. Hill. 1 W. & M. 


C. B. Dickman v. Allen. 


— — : : 
In whom. 37. In treſpaſs, the defendant juflified in F. becauſe he, and all 


., predeceſſors, and all their tenants at will of the mater of D. have 
had common of turbary in the place where, &c. time out of mind, 
and no preſcription ;z per Cur. for the herd connet preſcribe in him- 
felf and his tenants at will ; for tenants at will cannot preſcribe ; 

but the lord thall preſcribe in Hime and bis predeceſſors, or his an- 
ceftors, or thoſe wheſe eftate, & c. for them and their tenants at will ; 
and this is well. Note the diverſity, Br. Preſcription, pl. 3. 
cites 9 H. 6. 62. GY 


* - - 1 
Trave:ie, 38. Treſpaſs againit ſeveral, ſippeſing the treſpaſs to be done in B. 


—_ and the bailiff of C. demand: d conuſance ꝙ the plea, becauſe they and 


[ their predeceſſors time out of mind have had conuſance of pleas in 
Br. Pr-- B. by which, &c. and the title of the preſcription traverſed. 7 H. 6. 


ſcription, 5a 
pL 18. cites 45. b. pL 287. 

S. C. and . 

ſays, [ſomewhat obſcurely] quod miror; for it ſeems that a man may preſcribe to held pleas, but not ts 
have cent are of fleas, but ſpall focw bar cr. 


29. In treſpaſs, the defendant preſcribed in im and his once/tors, 
and in thoſe whoſe ejtate he has in [il a beige and lan! in D. ie be 
keeper 


— ** may we «a 


6. 


et fd 


ors, 
% be 
epe r 


Þ-efer of the wood of D. taking yearly of every commoner there 1 2d. 
The defendant pleaded grant to him for a certain time expired, and 
traverſed the preſcription, and well, though it was in treſpaſs, and 
the preſcription admitted in him and his anceſtors, and in thoſe 
whoſe eſtate, therefore it is not double, as it ſeems. Br, Preſcrip- 
tion, pl. 95. cites 11 H. 6. 2. | 
40. In treſpaſs, the defendant in jure uxoris preſcribed, that fhe and 
Jer anceſtsr, whoſe heir, & c. have had rent of 20s. per annum time 
out of mind of the premiſes, and that they have uſed to diſtrain far it 
when it was arrear, by which he took as diſtreſs for ſo much arrear. 
The plaintiff ſaid, that the feme and her anceſt:rs have nat been ſciſed 
of this rent time out of mind,; priſt; and the others e contra, &c. 
and fo ſee preſcription traver/ed in treſpaſs, and yet this goes to the 
right, but there are ſeveral caſes of this in the Book of Entry of 
Pleas. Br. Prefcription, pl. 20. cites 19 H. 6. 34. 
41. Preſentmem vas, that the prior of D. cught ts ſcour ſuch d way 
in D. by reaſon of his land in D. and that be and his predeceſſors, &Cc. 
have uſed 4% frour it, and it is not held double, and therefore the 
defendant was compelied to 7rave://e beth the points; quod nota. 
zr. Double, pl. 106. cites 21 E. 4. 73. | 
42. Where preſcription is aged in a ret er emmen, and the [ 293 ] 
ether alleges unity of Poſſeſſian of the rent or common, and the land 
out of which, &c. this is a good plea <vithaut traverſing the conti- 
nuance of the preſcription ; per Huſſey. Br. Traverſe per, &c. 
pl. 185. cites 5 H. 7. 11, 12. Y 
43. In treſpaſs quare clauſum fregit in C. the defendant plead- — 
ed, that the manor of C. is an ancient manor, and that within the Ways. 
ſaid manor is a cuſtom, that every tenant haberet a cννν¹ over the 
place where, &. Upon which the plaintiff demurred; and judg- 
ment was given for the plaintiff that the plea is ill. Sid. 237. 
IIill. 16 & 17 Car. 2. B. R. Cornelius v. Taylor. 


44. In 9fſiſe of rent, he who preſcribes in him and his anceſtyrs, — 
and in thoſe whoſe eitate he has, ought to ſhew deed of the rent; 2 
for gre eflate cannot be of a rent without ded, by which the plaintiff den. 
Hebel deed of grant of the rent to his anceitor, but did nat ſhew 
deed of commencement of the rent, and therefore ill by the beſt opi- — ——_ 
nion; for a man may preſcribe in him and his anceſtors, &c. with- ton, La" 
out ſhewing deed, but not in a que eſtate of a thing which cannot be cites 22 Aff. 
granted without deed, unleſs he fhews deed thereof; contra of ace 53. — 
puittal in him and thoſe whoſe eſtate the lord has in the ſcigniory, oreſeribe 
or of commer appendant, or eſtovers appendant, &c. there he may t parcel 


wreſoey; 1 a * of or apen- 
preſcribe by que eſtate without ſhewing deed. Br, Pieceription, 7.” ee 


pl. 29. cites 24 E. 3. 28. 39. vor wwithout 
ſpewing 

ſpecial y. Br. Preſcription, pl. 47. And in ren reſ rend fer equality of partition. Ur. Preſerip- 

tion, pl. 47, -—— 2rd th: reaſon why rent may be preteribed for without thewing deed, where it is 


1 — p "I | 25+ 1 F &. 0" 4 4 24 
parcel or ap, endant tu the manor or land, it, bear fen mar.or or lau may fn by {ory miibeut deed, 


and then he rent paſſes with it as annex d to it. Pr. Pietcription, pl. 47. Tites 22 Aſſ. 5. 
Br. N nitrane, vl, Q1. Cites S. C. But Br. Preictipti 1, pl. 48. Cites 23 Ati. 6. Contra, that 
in affiſe if cu the plaintiff preſr bed in him ard bis au'sſ#-13, and in thije 4 bole eftate bis anceffors Lad 
tune at of mind, aud it wa. adi adged 2 good title without eue lyctdity of the que eſtate os otherwiſe, 
Vor. X II. 75 | ane 
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Preſcription. 


and the ſame judgment afirmed in B. R. in writ of error, Br. Preſcription, pl. 48. cites 23 Af, 6. 
br. Monſtrans, pl. 94. cites S. C. 


L 294 ] 


A man cannot preſcribe i in him and [is predeceſſors, and in all 
the 70 He gate he has in a hundred, without thewing * deed of the que 
Bate ; per Hill. Br. Preſcription, pl. 15. cites 11 H. 4. 15. 


(Z) Equity. 


HE conſtable of the Caſtle of Glouceſter exhibited a bill 
againſt a brewer, ſetting forth, that he and all his predeceſ= 
fers, conſtables, &c. have uſed to have 125. of every brewer within the 
city of Glouceſter, and that the defendant refuſed to pay it. And 
Noy demurred, becauſe nd confederation was laid in the bill, by which 
it might ariſe and commence. But the bill was ruled by the Court 
to be good. Litt. R. 103. Trin. 4 Car. in the Exchequer. 
The Conſtable of the Caſtle of Glouceſter v. a Brewer. 

2. The lieutenant of the Tower of London exhibited a bill as to 
certain wine claimed by him of every ſhip laden with it, and he was re- 
lieved. And it is ſuſhcient to maintain the preſcription, that it 
might have a lawful commencement though nzw the cauſe and conſidera- 
tion is net knzwn, For in many caſes the conſideration is tranſitory, 
as payment of ſuch a ſum, &c. Litt. R. 103. 

3. It is a common caſe in Chancery, where a man has uſed 79 
have a rent cut of ſuch a manor time out of mind, but knows not by 
zoom he has 1 * or what rent it is, whether rent- ſervice, rent-charge, 
&c. or for what he has it, but only that he has uſed to have it, if it 
be detained, to ſue there for it: per Walters. Litt. R. 103. in the 
caſe of the Conſtable of the Caſtle of Glouceſter v. a Brewer. 


For more of Preſcription i in general, ſee Chimin or Maps, 
Common, Cuſtom, Que Cttate, and other proper titles, 


„ 


* 


* 
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[Preſentation.] Parſon, Patron. FD 


(A) Vicarage. [Who might create a Vicarage. 


nc. Vi 


of the patron. 16 E. 3. Quare Impedit, 145. 5E 2. ad wy 
Quare Impedit, 195. per Paſt. 16 E. 3 3. Monſtrans de faits, 166. — 4 vi- 


carage can- 
per Paſt.] not be cre- 


ated without the aſſent of the patron; per Doderidge. Roll. R. 464. Trin. 14 Jac. in Cam. Scace. 
in Cate of Colt v. Glover. 


Fr. "PRs ordinary cannot create a vicarage without the offent ea 


[2. The parſon, patron, and ordinary, may create a vicarage, with- 
out the aſſent of the king, though the vicar thall be a corporation; 
for this is a corporation by the common law. Contra 17 E. 3. 51. 
Admitted.) 

[3+ A parſon appropriate and the ordinary might before the ſtatute of Watſ. Comp. 


difſs/utions, create a vicarage; for the parſon was parſon and patron. — = 2 
8 R. 2. Annuity, 53. 17 E. 3. 51.] Gr 
appropria- 


tion be duly made when the church is full, he ſuppoſes a vicara2® may then be created, at leatt if the in- 
cumbent conſent ; bu not ſo as to bind or leſſen the profits of the preſent incumbent; hox wever, it is 
Clear, that the patron and ordinary alone may create a vicarage. Cites 8 R. 2. Annuity, 53. 


[4. If a dean and chapter, or other ſuch corporation, as nuns, Wc, Wat.Comp. 
Bad p. rfons a. hn tate, they mi, zht awiththes ordinary Create a icarage, 3 = ; 
though they themſelves had not the cure of fouls. Com. Grendon, 

497-] 
975 5. In time of vacation the patron of the panſanage and the ordinary 
may create a e 8 R. 2. Annuity, 53. per Belk.] 

6. The patron by lapſe, though it be the king himſelf, is not ſuf- 
ficient patron to aſſent; for the patron by lapſe has us intereſt, but a 
neceſſary function to preſent one to ſerve the cure. Per Hobart 
Ch. J. Mo. 903. pl. 1262. Mich. 10 Jac. in caſe of Colt v. Glover, 


yo * There is 

* [B] Vicarage. Endowment, [By whom, c.] as ew: ts 
| this in Roll, 

thi 

Cr. ] [40 E. 3. 28. AN endowment is * to be by parſon and fee Pea 
ordinary. iS marked (6). 

Endowment 
ſhall not be of a vicarage without the aſſent of the patrey. Per Dodderidge J. Mo. 900, Mich. 10 Jace 

C. B. incaſe of Colt v. Clover. Cites 5 E. 2. Quare POR 165. 
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295 [Preſentation.] Parſon, Patron, 


„There 's * [C] f Vicar. Endowment. 

no letter to 

this in Roll. i | 

+ Vicaris |[ 1. JF a vicar had uſed by preſcription, time whereof memory, &c. 
- he who hath 


10 have all tithes within the pariſh, (except c:rn, which the 
parſon appropriate uſed to have,) viz. of hay, and alſo of h:ps, from 
the time that they came into England, ſcilicet, in the time of H. 8. 

> and of woads, (which is a dying plant, ) and nw rape-/ced is forun 
—_— «wy zbithin the pariſh, there never having been any ſuch ſeed ſown there be- 
or portion of fore, nor in England till of late time, yet the vicar thall have tithes 


that ſpiritual 
living Called 
a vicarage, 
being no 


a farſonase, of this rape- ſeed, and not the parſon appropriate, becauſe this is 


allowed t . > . * a 
the miniter Within the preſcription, though it be @ new , for which he 
for his man- cannot preſcribe ſingly, inaſmuch as the parſon is excluded of all, 
tenance, in- except corn, and this is within the general preſcription to have all 


troduced at 
roduced 4 tithes, except corn. P. 7 Car. B. R. between 


that time 
when impro- Refolved per Cariam, upon evidence at bar in a caſe 
Fenn? which concerns the parſon and vicar of the parith of 


rſt began, 1 a 
* in Kent, and that there was not any difference as to this, between 
1 Fol. 325. ſuch endowment which was ꝗ granted of the other part, and ſuch 
W—— preſcription; for the preſcription preſumes an endowment prece- 
both which dent.] | | 

livings, 2 

they are commonly called the church, ſo both ſuch as ſerve in them are called the patron's clerks. The 
vicar is uſually appointed and allowed to ſerve the cure, by | him who hath tne impropriation of the paro- 
chial tithes; for at the original of ſ:ch impropriations a certain portion of the partonage was allotted and 
ſet apart from the reſt, to maintain the vicar who was to ſerve the cure; ſo that now the prieſt of a paro - 
chial church, where the predial tithes ate impropriated, is called the vicar, h. c. vice rectoris. And it 
ſeems anciently they did tometimes ſtyle themſelves perpetual vicars, becauſe every vicaraze, Corporations 
like, hath a conſtant ſucceſiion, Godolph. Rep. 196. cap. . } S. P. Per Davenport, Arg. 
Palm. 113. Mich. 18 Jac. B. R. in Britton and Ward's caſe. Cites Com. 497, —— Vicar is but 42 
gni geri wicem fen, to ſupply his place in his abſence. Per Popham. Arg. Le. 182. Trin. 31 LI. 
B. R. in cate of Slug v. the Biſhop of Landaff. 


Vicatages were not at common law in churches appropriatcd, but they commenced in 20 H. 4. by the 


conſtitution of pope Othobon, wiiich provided that from thenceforward in churches appropriate, a vicar 
ſhould be endowed under a penalty, but at common law they were removeable, and not perpetual ; and 


fance; per Damport, Arg. 2 Rull. Rep. 98. in caſe of Britton v. Ward.S, P. Arg. 4 Mod. 184. 
in cale of Wharton v. Liste. 

At the common law no juris utrum lay for their poſſeſſions, but their poſſeſſions might be increaſed 
ard decreaſed at the will of the ordinary. Ant there were no endowments of vicars til the 11th of king 
John. And no quare impedit lay for the advou ſon of a vicarage till Weſt. 2. cap. 5. Nor any juris 
utrum for the poſſeſſione of a vicar, till 44 E. 3. cap. 17. Arg. Palm. 113. Mich. 18 Jac. B. K. in 
Britton aud Ward's caſe.— — Zut it was faid by Noy, Palm. 114. that vicarages were long time betore 
king ſohn, and that in Ox fordſhire there are 4 vicarages which were much mor* ancient than his time. 
Ar: that in 4 H. 2. a vicarage was maile by A'exander the 3d. But Cro. |. 518. Noy faid, that it 
the beginning of vicarages be known, it was Sth H. 2. But Moreton J. ſaid, that vicars came in 
in the 17th year of King John, Mod. R. 12. incaſe of Clerk v. IIcach. 
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1 C2. If a vicar be endowed out of a parſonage of all 5 white tithes 


Cro. El. sys. growing and renewing within the pariſh, p22 all the land of the pa- 

Lors. , the vicar ſhall not thereby have tithes of the glebe of the par- 

ent” fon; for he himſelf is © excepted.) | 

Upon ca- 3. If a vicarage was endowed before time of memory out 

eee 5 of a parſonage of all the awhite tithes growing and renewing within 

was appoint- the periſh, upon all the land of the laid pariſh, the vicar ſhall not 
| no- 
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now have tithes of the /and which at the time of the endowment was ed chat he 

parcel of the glebe, but nw ſevered from the glebe, inaſmuch as at de 
the time of the endowment this land was exempted out of the ¼να of all 
endowment. Trin. 38 El. B. R. between BLExNCo AN MARSTON, 474 is ite 
Reſolved, and prohibition granted accordingly; and there by ont 
Cook * it is faid, that this was one + YouNG's caſe, vicar of the have tithes 

pariſh of HoeTox in Wiltſhire, adjudged and prohibition grant- f _ Elbe 
ed.] | | of theparjon 


becauie ec- 


cleſia eccleſiæ decimas ſolvere non debet. Mo. 910. pl. 1281. Trin. 38 Eliz. Blinco v. Marſton 
(vicar). But it the parſon leaſes the glcbe, the vicar ſhall have minutas decimas of the lefIve, and 
letior ſhall have the great tithes 3 but if the endowoment bas ſpecial wvords, that the vicar ſhall have iu. 
tas decimas of the glebe, then he ſhall have them; but then it ought to be ancient glebe at the time of the 
endowment, Mo. 910. S. C. Cro. Eliz. 479. pl. 10. Trin. 38 Eliz. S. C. by name of Blunco 
v. Marton. Cro. E. 578. Mich. 39 & 40 Eliz. B. R. S. C. Blinco v. Barkſdale., 

+ Mo. 010, Cites it as the cafe of Young and the Parſon of Foxley in Wiltihire, Cro. E. 479. 


sites S. C. 
*[ 296] 

[4. If a compeſition be betaucen parſon and vicar, that the parſon 
ſhall have all tithe corn and hay, and the vicar all ather tithes, and aſ- 
ter the pariſhioners /2ww certain arable land with ſaffron, or, &'c. the 
parſon thall not have the tithes of the ſattron, but the vicar. Trin. 
7 Ja. B. per Coke ſaid to be adjudged.) | 

[5. If the vicar be endowed de minutis decimis by preſcription, Oro. E. 467. 
and afterwards ln which had been arable time whereof memory, is 3 „ 
converted from arable, and there grow minutæ decimæ, the vicar yy, 1 8 
mall have them; for his endowment does not go to the land, but 8. C. — 


ro the ſmall tithes in any place within the pariſh. P. 38 El. B. R. 9 7 
8 75.8. C. 
between BEDINGEIELD AND FREAKE.] . — 


Cited Hut. 
78. as adjudged, Paſch. 3 Jac. in B. R. and ſays that the field, planted with ſaffron, contained 40 
acres. And in the principal. caſe there, which was UvEDALL v. IIS DAT, Hill. 1 Car. it was 
ſaid that all theſe new things, as ſaffron, hops, woad, &c. if it does not appear by material circumſtances 
to the contrary, ſhall be taken as minutæ decimæ; and accordingly judgment in that caſe was given for 
the defendant. Cro. C. 28. S. C. and there cites the principal caſe of Bedingfield ard Feake, by 
Name of THE DEAN AND CHAPTER OT NoawWlick's CASE, Paſch. 43 Eliz. adjudged. 


C6. If a vicar be endowed of a third part of all the tithes growing A vicar was 


. . . . % > d 
and coming within the manzr of D. he ſhall have the tithes of the hes el 


franktenants, as well as of the copyholders; for all make the manor. (viz.) habe- 


SE 38 El. B. R. between HICHANM AND BEST adjudged.) bit tertiam 


: fartem dici- 
marum bladirum © fun, gucmadecungue pervenientem de maneriis de B., &c. The queſtion was, if by this 
ndgwment the vicar fuwuid have the third part of the tithes growing upon the land of the freeholders 
within the minor. the Court ſaid, that a manor cannot conſiit without frecholdets, and fince they are to 
be charged with the pay ment of tithes, one and the other together ſhall be ſaid to be the tiches of the ma- 
nor: and ſo it was adjudged that the vicar ſhould have tithes of the third part of the land. Ow, 58, 59. 
Irin. 36 Eliz. Higham v. Beaſt, — Ow. 74. S. C. by name of HIGRANM v. DEFF ; and Tanheld 
ſaid, that the word manor extends to the precincts of the mano:, and not to the demeines and ſervices 
only. S. C. Cro. E. 462. (bis). Paſch. 38 Eliz. B. R. HE1GHam v. BEST. Adjudged by Popham 
and Fenner, the other ju{ti es not being in court, that the vicar ſhould have all the tithes, as well of the 
freeholders as of the demeines; tor this does not create a new charge, but is diſpoſing of the ancient, 
which was due by the tenants, and runs through the limits of the manor z but if this had been made be- 
fore the council of Lateran, it would not have charged the freeholders but the demeines only; and ad- 
judged accordingly fer the vicar, 


7. If a vicar was endowed in time of H. 3. by the parſon appro- Co. F. 633. 


priate, among other things de decimis garbarum, growing within a 7; ough wi 
tumlet within the pariſh, and a/wvays after this endowment, the termini ricbe 
7 3 vicar 
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bay is pot in- cicar had uſed to have the tithes as well of hay as of corn, though now 


cludes in th on ; nou 
OED 3 at this day garba ſignifies a ſheaf of corn, and as the civilians ſay 


mii gerba- garba ſigniges ſuch thing as is bound together by a bond, and in their 
__ — books is uſed for corn and not for hay, yet becauſe it is an ancient 
„ ve x . : 

eee endowment, and the uſage always after has been ſuch as is aforeſaid, 


cen. 242. 
age it thall the vicar ſhall have tithes of hay; for it thall be preſumed that in the 
de takenthat time of H. 3. hay might be compriſed within the word garba, and 


then the 2 p 4 
uſed this that at this time the uſe was to bind hay in bundles; for ſuch an- 


word to ſuch cient grants are not to be expounded according to the law uſed at 


— this dav, but as may be intended that it was utnal at the time of the 
Falm. 115. "a 1 Fl. B. Banxs F ' : 
3. C. grant. ich. 40, 41 El. B. BARKSDALE v. SMITH AND BLINCO 
cited by Noy adjudged.) | 

in caſe of 

Britton v. Ward. 2 Roll. R. 161. cites Barſdale v. Smith, ——Litt. R. 263. Anon. 


£997 1 | =... 

1 [8. If a vicar be endowed de minutis decimit, and he has uſed by 
1 * force of this endowment by a long time to have tithes of uod, which 
agreed in is but of the annual value of 6s. 8d. By reaton of the ſmall value of 


* 


this, that by the wood and the uſage, the wood ſhall pats by words of minutis 


the words al- EE Py | i = 
teraga & decimis. Mich. 10 Ja. B. K. between Reyxorps AND GREEN, 


minute de per Curiam. Adjudged upon evidence at the bar, though wood in 
cime, by its nature be great tithes.] 

uſage, tithe 

wood may well paſs; and ſo hath the opinion of all the civilians been. But per Williams J. by the 
word alteragia, without uſage, it ſhall not; but if the vicar time out of mind has uſed to have the ſame, 
then it is good, and ſhall pats by the words of minutz decimæ. And per Fleming Ch. I. accordingly, 
the tithe wood being of ſmall value; and that by thoſe worts tithe wood may paſs, though the law be 
BZAIDKt it. S. P. Het. 125. Wood v. Gicen. Litt. R. 243+ S. C. 


9. Though the tithes of a field have been paid to a parſon, yet it 
being converted ts anther uſe, whereot no great tithes do come, the 
vicar {hall have the tithes. And fo if arable land be converted into 
an orctard, the vicar ſhall have the tithes of the apples; and ſo if 
the orchard be changed into arable, the parſon ſhall have tithes. 
Per Popham, quod Fenner conceiht. Owen, 74. Paſch. 38 Eliz. 
B. R. Dean and Chapter of Norwich's caſe. 

10. A vicar libelled againit the parſon for tithes of the glebe. The 
parſon brought prohibition, and adjudged maintainable. And if 
ſpecial cuſtom be after the endowment of the vicarage, this is I uable. 
Mo. 457. pl. 627. Trin. 38 Eliz. Blenco v. Marſon. 


Mo. 780. 11. The parſon cannot preſcribe againit the firſt endowment. 
Paſch. Nov, 2. Trin. 2 Jac. B. R. Pringe v. Child. 
4 Jac. S C. 73 | ) i 


And ſays an injunction was granted the vicar, to ſtay the ſuit of the parſon for the tithes limited to the 
vicar on the compolition. —Mo. 761. S. C. by name of Spring's calc. r 


12. A m:dus between the parſan and a pariſhioner, will not diſ- 
charge the payment of tithes as to the vicar, 3 Bulſt. 221. Mich. 
14 Jac. Wintel v. Child. 
Tf a vicer be 13. As long as the vicar occupics Li olebe land in his a hands, he 
endowed ſpall pay no tithes, but if he demiſe it, the Ve ſhall pay tithes to the 


with certain __- ; . L 
glebe out of Parſon that is impropriate. Brown. 69. Harris v. Cotton. 


the far ſon- f W 25 3 3 

age, the ſame gle be > aſſigne ] ſhall be diſcharged of tithes of corn, in conſideration that the vicar is bound 
to ſerve the cute; but if a parſon le ſes parcel of his glebe to another tor years, life, or makes feoftment 
in foe, the lcfices v7 ſcoflres tha! p3y ihe theft, unlelz ſonic contideration diſcharges them of "A 
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Per Manwood Ch. B. Shute Baron, and Gerrard Attorney-general. Sav. 3. pl. 8. Mich. 22 & 23 Eliz. 
in the Exchequer-chamber. Vicar of Sturton v. Grielley, 


14. Vicar ſows the land and dies ; his executor takes away the 
corn, and ſets not forth the tithe z the parſon brought debt on the 
2d Ed. 6. and the Court ſeemed to incline it would lie. Brownl. 69. 
Harris v. Cotton. 

15. On a queſtion about a piece of land, parcel of the glebe, it 
was offered in evidence that indoxwment was of this church in H. the 
TTId's time, and in that ½ land was mentioned, but it was anſwered 
that always in thoſe endowments liberty was reſerved to increaſe 
the maintenance of the church; and it was urged farther, that no 
land was in the valuation of this church in time of H. 8. when the 
churches were valued; but it was anſwered that lands were not in 
thoſe valuations, and omiſſions alſo of many particulars were, and 
the vicarage houſe in this caſe was omitted, and yet never queſtion- 
ed but it did belong to. the vicarage. Clayt. 9. 8 Car. Coyne's 
caſe. 

16. The king cannot make a licence of appropriation without a mat- 
ter of record, and it o24t to be with a condition to endow a vicar, and 
the endowment may be by a diflin& inflrument from the appropriations 
ſo that it be made at the fame time that the appropriation was. L 298 3 
Sty. 156, Mich. 1649. per Cur. in a trial on the caſe of Cave v. 
Orby. 

17. Bill for vicarage tithes in ſom ne towns in Kent, and the plain- 5 
tiff did not {et forth hc au they became dic to hin, whether Gy preſcription 
or endowment ; and after an anſu- 2 and depoſitions t. ken, this was 
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Ti 
objected, at the hearing the cauſe; but the exception was over- x 
ruled, becauſe the defendant, by his anſwer, admits him to be vicar, 4 
and that the tithes in queſtion are his due, but inſiſts only upon 4 
payment and ſatisfaction; quod nota; tor it has been often ruled 7 
contrary, it being the ground and foundation of the plaintifF's title; 15 
but the bill was afterwards diſmiſſed upon the merits with 40. 4 
coſts. Hard. 130. Mich. 1658. in the Exchequer. Button v. | 


Honey. i 
18. The vicar of G. brought bill for tithes of the manor of Ux- 1 

bury and other lands belonging to the e 1mpropriate rectory of G.— 

C. demanded them for 8. years laſt paſt, and ending in 1661. 

It appeared upon the hearing, that ſeveral vicars of G. his prede- 


ceſſors had enjoyed theſe 3 but an endowment was now pro- | - 
duced, dated 7 March 1362, made by archbiſhop ſip, and preſery- 1 
cd in his regiſter, by wich it a d nat a; {pear that the vicar vas en- | 


doaved with any tithes of corn or grain, aeither as there any 7ibez ty 
therein reſerved (as uſual) to augment or diminiſh ; whereupon it 
was inſiſted that the vicar ought not to have theſe tithes; but the o 
Court held, that where the vicars had took tithes for a long time he 
thall not be concluded by their not being expreſſed in the endow- 
ment, and that it had been often to held and ruled; ; and that by | 
ſuch /ong p2Yſe//ron it ſball be preſumed, that the v icarage hath at ſome bl 
time or other been augmented therewith; and the not referving 
ſuch power is not material; for an augmentation may have been 
＋2 4 notwith- 
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notwithſtanding, with afient of, or citing all parties, but not with, 
out notice or citation. Hardr. 328. Trin. 15 Car. 2. in the Ex- 
chequer. Twiſſe v. Brazen- noſe College & al. 

19. A vicar may pay tithes; as where an abbot or other had a 
portion of tithes out of a vicarage, which is now come to the plain- 
tiff, Lev. 141. Mich. 16 Car. 2. B. R. Wright v. Beal. 

Sid. 443. 20. Vicar libelled in the ſpiritual court for tithe hops. It was 
5. C. ac- ſuggeſted for a prohibition, that they ad paid time out of mind t9 the 
8282 pan fo much an acre for all tithe ops ; but the prohibition was 
bers were denied; for no ſuch compoſition could be time out of mind, hops 
but of late not being known in Engiand till O. Elizabeth's time, when they 
Wenkas ling were firſt brought out of Holland; but the Court ſaid, that perhaps 
the recotes the vicarage was endowed time out of mind of the ſmall tithes, of 
cited by Which nature hops were; and then the preſcription of paying a 
3 modus to the parſon ſhall not take them from him; for it all be 
tray. Put taten te have commenced ſince the endowment, Vent. 61. Hill. 21 & 
it was ſaid, 22 Car. 2. B. R. Crouch v. Riſden. 


that if the 
ſuggeſtion for the prohibition bad been to pay ſo much in lieu of all ſmall tithes, prohihition ſhould go; 


becauſe hops, oade, and ſuch ſmall things of new invention, are minutæ dcclme, but the ſuggeſtion being 


not fo, the prohibition was denied, — 2 Reb. 612. S. C. 


21. The tithe of clever graſs belongs to the vicar who has the 
tithe hay, except only ſuch clover as was neceſiarily cut amongſt the 
corn where it did grow. Cited by Gregory J. as adjudged in the 
Exchequer when he was baron. Carth. 264. Hill. 4 W. & NM. 
B. R. in the cafe of Wharton v. Liſle. 

22. If the endowment of the vicarage be 4%, the tithes muſt be 
paid according to cuſtom, Per Cur. 3 Salk. 379. Anon. 


[299] (D) Vicarage. Patron. Who ſhall be Patron of 


Common It ght. 


_ * [1. PHE parjon, and not the patran of the parſauage, of common 
ns right is patron of the vicarage; becauſe it is derived out of 
that if ga the parſonage. Dubitatur, 17 L. 3. 51. b. Contra, 5 E. 2. Quare 
on be patron . JE 5 

Jor > Impedit, 165. per Paſt.? 

age, and caſes the parſenage to another, the f atrerage of the vicarage all paſs as incident thereunto. 
Watſ. Comp. Inc. 8vo. 107. cap. 7. cites 2 Roll. Abr. 55. And tays, that upon the fame ac- 
count the rector of common right is ever patron of the vicarage, though by ſome ordinance cr 
com poſition it may be appointed and fetiled otlierwiſe. - Watt. Comp. Inc. Evo. 345. cites S. C. 
But fays quære, how one perſon can be pa ſon, viz. appropriate, and another ſaid to be patron of the par- 
ſonage appropriated, ſeeing, as is ſhewved, the inhe:itance of tlc advowion of a church appropriated mult be 
ia the ſpiritual corporation, to whom the appicpriation is made; in wich Caie it 15 dear, that the per- 
ſon appropriate, creating a vicarage, i patron thereof, and cites 17 L. 3.51. and it is ſaid that a parſon 
appropriate is pation of the Vicar2ge, and cites 17 E. 3. 517. b. 71 H. 6. 18. b. As where an abbot or 
prior is parſon appropriate, Cites 19 E. 2. Quare Impedit, 178. 


Where ap- [2. If a parſon appropriate creates a vicarage, he ſhall be patron 
* of it. 17 E. 3. 51. (He is patron and parſon.) 

made, and vicar endaved, the firſt patren ſnall be patron of it, and not the ordinary, Quod nota. Br. 
Preientation, pl. 10. cites 50 E. 3 25. | | 


3. The 
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[3. The chuſing of a vicar belongs de jure to the prieſt, viz. to the 
parton z but if the pariſhicners can preſcribe to eleft him, it then be- 
jongs to them. 2 Roll. R. 304. by name of Code and Hulmed. 
[But that ſeems not to be the name of the caſe, It was in a prohi- 
bition. ] | | | | 
3. It was denied by the Lord Chancellor, that the parſon de jure The cafe 


has the nomination of the curate, and more eſpecially where the bead raj 


parſon is of a lay fre, Vern. 42. pl. 42, Patch. 1682. Mallet v. demijed for 3 
18 | lives th 
1 is cds of bis 


r. bend, ꝛohich conſid ef tao impripriatiint, and ſo now by the ſtatute were become lay- ſee; in the leaſe 
were as general words as was poſſible, and particularly that the ſaid leſſee ſhould find tos wicars for the 
aforeſaid improp:iations, and pay to one 1» much, and to another ſo much; but the Lord Chancellor 
ſaid, that by finding, Was meant main'airing only, and not electing or cauſing ; and he ſaid there was a 
great ditterenc as to the parſon's right of n:ming or chufing his vicar, where the parſon was of lay-fee, 
and where he had a cure of fouls; for in the latter cate there was reaſon he ſhould ap'rove of the man 
who was to act under him in ſo high a truit. And the curate, that came in by oppoſition to the leſſee, 
was eſtabliſhed by the Lord Chancellor, and the charity decreed to him. 1 Vern. 42. Paſch. 1682. 
Mallet v. Trigg. —This cafe came before the Chancellor, upon exceptions to a decree of the commiſſion- 
ers of chari abie uſes. One exception was, that by the ſtatute of the 29th of this king, none but eccle- 
ſiaſtical perſons could augment poor vicarages, ſo as to be eſtabliihed as a charitabie uſe within that ſtatute; 
and that the leſtor, in this caſe, who was only a prebencary, was not within that ſtatute, Sed non alloca- 
tur. Ibia. 
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(E) Parſon. Vicar. Who may be Patron. [And 


of their being Appendant, pl. 5.] E 
LI. A Layman may be patron of a vicarage. 11 H. 6. 19. Con- 1 ; 
tra, 39 E. 3. 33-] 345, 346. i 
cites S. C. ig 
[2. A /ayman may be patron of the parſenage, and alſo of the vicar- War _— 
ece. II II. 6. 19.] | 7 * 1 
3. A par/on appropriate may be patron of the vicarage.—— cites S. C. i 
11 II. 6. 18. b. 17 E. 3. 51.b. 39 E. 3. 33. where abbot or prior Sce (D) l. x. 
is parſon. 19 E. 2. Quare Impedit, 178. - a 
PLS 2: Ar — | 'atf. a 4 
[4. The bing may be patron of a vicarage. 11 H. 6. 18. b. 4. 8 5 | 
345. cites S. C. 


[ 300 } 
. | 2 9 

 [5. The vicarage may be appendant lo a manor by preſcription, though 3 bull. 88. 
of common right it appertains to the parſenage ; for it might be granted S. C. Vi. | 


n $ L 6 cCarage ma | 
over by the parſon before time of memory, or by compoſition. My te „ 


Reports, 13 Ja. between the KING AND SACKER. Adjudged. #9 @ nauer, 5 
Mich. 14 Ja. B. between the DEAN AND CHAPTER OF EXETER AND _ _— | 
Cornisu, Adjudged.] | but « 

| gquare impe- eo 

Cit is adjudged contra; per Coke. Roll. R. 237. Mich. 13 Jac. S. C.- Though the aden of the | 
yicarage ulually appertains to the parſonage, yet it is not of neceſſity, and it may be appertaining to a ma- if 
nor. Cio. J. 356. the King v. Biſhop Norwich, Cole, and Saker.— Watf. Comp. Inc. 8vo. 107, 108. 4 
cap. 7. S. P. and cites ſame cafes, and Mo. 894. [pl. 1253.] Mich, 16 Jac. that in this caſe, though H 
the right of appropriation be not extant, yet the uſe of preſenting time out ot mind is a ſufficient evidence if 
of the appendancy to the manor, &c. contrary to common right. Sir Geo, Shirley v. Underhill and "ny 

Lurſey. | 


ns 


is Poole ee not 


n 


— Wards 


waom the land of be vicaraze might be demande. Br. Deane, &c. pl. 13. cites 8 Aſſ. 26. and that i 


zoo [ Prclentation.] Parſon. Patron. 


see (T). (E. 2) Patron. JL Dall be ſaid to be a Patron, 


For this is 2 1. 258 qua. imp. if a man grants to me hat T hall pate the namina— 
i od 

grant of the an of a clerk, and he will preſent him to the ordinary, there I 
patronage, 
re am patron ; e contra where he grants tome that 1 ſhall name tos and 
grantee ſhall he ball preſer t one of them, there he is patron ; for he has election; 
_ e per the Juſtices; and a grant of the nomination, or of the preſenta- 
Br. Grants, tion is all one; and per LIN 1, 2 grant of the free diſpaſition of the 
pl. 8 church of E. is a good grant of the preſentation. Br. Grants, pl. 101. 
A, CiteS 14 E. 4. 2. 

names 762 clerk is patron, and not he who is to preſent him. Br, Quare Impedit, pl. 56. cites 4 H. 4. 10, 
11. | but it is miſprintee, and thoule be as in the other cat ons, 14 1 H. 4] 


2. Grantee cf the next grebe tian is patron, pro illa vice. Br. 
Grants, pl. 112. cites 7 H. 4. 2. 


4 


(F) Vicar. Endowment. The /ztereft of the Vicar 
in the Things whereof he 1s endowed. 


«ap apa [1. FORE the ſtatute of 14 E. 3. cap. 16. a vicar had not any 


E. z. ſtat. 1. 1 ? in the glebe of the vicarage. ]. 

cap. 17. £2 Jer he could nat have a juris utrum for the glebe of his vicarage. 
* 

uh ch 9 L. 3. 50.1 


c Jed, that 


parsen 72 Vie „ Ivarder ef cbape 5 1 41 [ proveſ} <o 23, 4 and pric} 21 ef pere tual cl banteries, ſhall | have their 
EvUrits Juris utrum f lands and tenements, rents ard fpoilelſe 155 aun æed avid given perpetually in aims te 


vicarages, thapls, or cbanteries, and rec ver by other writs in their caſe, as jar forth as parſins of churches 
end prebind!. 

In jur' is utrum it was agreed, that fir land betabeen farſn and vicar, au h the wi icar is erdaod by 
the ordinary, aon did not lie at common law bales them, but the defendant migitt plead to the ju- 


riſdiction in an action brought againſt him by the 9 but 0 all other lands the vicar might implead the 
parſon at common lau, but not of the endowment; tor of that the franttenement remained in the parſon 


for it is dec only 5 tne ardinary by aticnt tb par ſon, and therefore no franktenement paſt id as it is 
ſaid there; an me ex aſſenſu patris franktenement paſſes, and ſome ſaid there, 
that 2 vicar f cien ave action at common law againſt the parſon; quæte; for 
Fynche ſaid, that in ancient tin the opinion, that as vicar ſhould not have action agai: aſt the par- 
on at common lau, but contra by him at this day, which is the beſt order as he ſaid. Quere. E. Jurife 
giction, pl. 5. cites 40 E. 3. 28.— Br. Dean and Chapter, pl. 2. cites 4 E. 3 27, Br. Juris Utrum, 
© 


pl. 2. cites S. C.- Br. Precipe, pl. 26. cites S. C.— 8. P. Br. Pre ecipe, pl. 28. cites 12 Afi. 4. 14. 
But Brogke ſays, ſte now the ſtatute 14 E. 3. cap. 17. Which gives action to the vi car. —Godolph. 
Rep. 197. cap. 18. ſ. 2 1:ys, that now it ſeems the free (2 ad of Un e glebe of the vicarage is in the vicar 
himſelf, and not in the part. n; for that the poſſeſſions of the vicar and parſon are ievered, and each of 
them hall have ſeveral + writs concerning their reipective rights, and ſhall not join in one writ; and the 
vicar ſalt i have and mantaln jdtis ulram 2gzainkt the parion, who is the patron of the glebe of the vicar- 
ag” for the fame glebe. : 

TL3 or J : . 

He was 1% [3- A precipe could not be brought for the g/- e of the vicarage 


2 

IT 
ſzch atenat p 1 3 Ye 7 8 : 8 
of che lraux - apa ainſt te Y ICAar V ithout HUM Ng of he Pitt, 41+ % 3 E. 3 1 715 


te nement, 6 E. 3. $0.41 


a gaintt 


Py * 


r i27 7 ” . 9 s : T4 ace 2405 & 6 m. ; q + 1 + „ =. ; * 
W453 1413 7 Al. 1• 114 the VICIT Was 30 benannte itt * anktenci —— 7 and 10 5 fe:m3 chat: che Ita XK che- 
x * 1 * 3 | ” * * * 
N. ent nete 1 tne part + » Quyd noda * ne. 


See (HH, 2 4. The vicar ſha!l have aid of the parſou, patren, and ordinary. 
. | 


"TEL 
— -» 
\ 9 . 4% w 


[Preſentation.] Parfon. Patron. 301 


5. The plaintiff being inducted to a parſonage, [vicarage,] the 
defendant notwithſtanding kep! the pe ſion by force, whereupon the 
plaintiff [the vicar] was forced to file his 671] in Chancery, but the 
defendant demurred, becauſe the vicarage is his freehold and inheritence, 
and i properly rm at law ; yet the demurrer was over- 
ruled. Toth. 171. cites 5 Jac. Webb v. Smart. 


(G) . Parſon. The * Inter? of hs Parſon in the Fa. 347. 
Church and Church-yard, — 


pl. 3.— 
F1, THE parſon may /ea/e the church-and church- yard by leaſe 9 Church- 


the par/onage. 8 H. 6. 9. Admitted.] = heparſon 


has a right to the poſſeſſion of the church and glebe, having the freehold in himſelf, and may receive the 
profits, tithes, oblations, ob ventions, and ofterings to his own uſe, w ithout the patron' s or ordinary's con- 
ſent, who, without his conſent and agreement, can do nothing during his incumbency to charge the 
chuich or his ſucceſſors; and not only is the frechold of the church i in a the parfon, but he has alſo the 
right of the church-yard and glebe in him, whereof it he be put out of poſſt lion or difſeiſed, he may have 
an aſſiſe, or if he be ejected he may have treipaſs, and ſo may the vicar have againſt a ſtranger, if he be 
d ſſeiſed of the church-yard, but not againſt the parſon himſelf. For the parſon ſhall have an aſſiſe, or 
ation of treſpaſs of ſuch things as are annexed to the church or glebe, or for cutting down of the trees, or 
doing of tretpaſs in the church. yard or glebe, the right and intereſt thereof being in the parſon. But if 
the bells in the ſteeple, the ornament of the church, or the like, be taken away, in that caſe the action does 
not belong to the parſon, but to the chutchwardens. Notwithſtand ng the parſon's right and intereſt as 
aforeſaid, yet he cannot cut down the trees growing in the church-yard of his pariſh, ſave for the repair of 
the church. Or if a mere ranger cut then down, no ſuit can be thereon in the ſpiritual court for da. 
mages; for if iuit be dern commenced in the coſe for damages, no conſultation ſhall be. Nor can the 
parfon have actions for ſeats in the church taken away by a ſtranger, becauſe they are not fixed to the 
ficahold; but the churchwarden may have action in that caſe. Godolph. Rep. 186, 187. cap. 17. ſ. 3. 


Sce KN) 


2. 8 H. 6.9. The e at avill of the parſon brought treſpaſs of his Br. Dean and 


Chapter 
c/ofe and houſe brobe, which was of the church and church-yard, and ol. 7 


admitted maintainable, (It ſeems by the book that it was o . 
coming there net in time of Nv: or ſuch like, but at another Br: Treſpaſs, 


I. 121, cites 
time.) 8 


[3. If there be a par fon appropriate of a church, and alſo a vicar en- Roll. R, 


doaued theregf, the trees in the church-yard belong to the vicar, and 255. S. C. 
and per 


not to the parſon ; for it ſeems that the vicar ought to repair the Coke and 
church, and he who ought to repair the church ſtall have the trees. Doderidge, a 
Dubitatur, Mich. 13 Ja. B. R. BLLAuiI's caſe.] n 

church can- 
not cut trees growing in the church - yard, unleſs to repair the church. But Coke cited a ſtatute, and ſaid, 
that in the end thereof it is ſaid, (after ſpeaking of cutting of trees growing in the church-yare for repa- 
ration of the church,) et ſi non præcipimus, temen factum non condemnamus. 


4. Where there is a perpetual wicarage endiaved, and the vicar 
comes in by admiſſion, i: enſeitution, and induction, performs divine ſervice, 
pays the ſynzdals and pi veurations, and repairs the chancel, it has been [C302 J 
adjudged, that ſuch a vicar ſhall have the trees in the church-yard. 


Arg. Vent, 15. Paſch. 21 Car, 2. B. R. in cafe of Heath v. Prin, 
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302 Prelentation.] Parſon, Patron. 


(G. 2) Actions. What Actions he may have for 
Treſpaſs, &c. done. | 


Ard he mar 1. IF a man ect, a parſen without colour, he ſhall have treſpaſs. 
3 7 Br. Dean and Chapter, pl. 12. cites 28 H. 6. 19. per Mark- 
e>burch-yard ham; quod all the Juſtices conceſſerunt. | 

eng lebe, 

25 nun 2 anger who has not colour, or who is a tort- ſeiſor therein; for it is his franktenement. Ibid. 


u—_ hc hal. have rf of 7oking bis tenths, Ibid. 


2. Aparfon may have juris utrum after recovery by action tried 
againſt his predeceſſor; and he may have cefſavit, writ of eſcheat, 
and gd permittat. Br. Dean and Chapter, pl. 27. cites F. N. B. 
tit. Juris Utrum. | 

2. A parſon ſhall 2 have ingreſſus ad terminumqui præteriit, but 
juris utrum; for he has not properly fee-fimple, and this writ of 
entry ought to be brought only by him who has fee-ſimple. Bur 

Tit of entry ſur diſſeiſin is otherwiſe. Br. Dean and Chapter, 
pl. 28. cites F. N. B. tit. Ingreſſus ad Terminum. 


See (H. ) (II) Parſon. Vicar. Re-united. Enlarged, 


* 


Ley. 14+ 1. 17 


there be a vicar and a parſon appropriate, He ordinary and 


— N the parſon appropriate may, in time of vacation of the vicarage, 
nary doth u- re-unite the vicarage to the parſonage. M. 7 Ja. B. R. Srarroky's 


nite, annex, caſe upon reference out of the court of wards. Admitted by the 


and conſoli- . 
eee Juſtices.] 


carage to the rectory or parſonage out of which it was endowed, to be holden by the corporation ſpiritual, and 
his or their ſucceſſors, that were parſons of the appropriated church, together with that wherewith it was en- 
dowed, to his or their proper uſe, ſo that the appropriator ſhould have and take care of the ſouls which the 
vicar had, and the patron who is the appropriator doth concur thereto, this is ſaid to be a diſſolution and re- 
ſtitution of the vicarage to the parſonage, and good, and is ror ſuch an appropriation of the vicarage as is 
made woid by the flatute of 4 H. 4. cap. 12. as was admitted by the Juſtices upon reference out of the 
court of wards, Mich. 7 Jac. B. R. Srarronp's caſe. But then this reſtitution muſt be made upen 
the reaſin, that the appropriator i: become cor, and doth want ſuch reſtitution, 40 E. 3. 28. And ſuch 
diſſolution and reſtitution of the vicarage may be as well made when ſuch vicarage is full, if it be ſaid, 
that ir ſpall be after the ® death of the incumbent, as when it is void; and ſuch vicarages as were held 
from the time that the reſtitution waz to take effect by the reſpective appropriators with the parſonagr, 
as one intire church without any vicar, until ſuch time as they came to the crown by the diſſolution of the 


' monaſteries, cannot now be preſentable, but the king or his patentees ſhall enjoy them as free as the ap- 


propriators had ur held the ſame; and airtough that ſuch like reflitutions or unions bad been any way de- 

te at the time of the making the ſame ; yet being gend in reputaticn, the ſtatute of diſſolution ot monaſte- 
ries Hath fully ſettled them in the crown. Watſ. Comp. Inc. Evo. 349, 350. cap. 17+ cites Ley. 14. Mich. 
1609. Stafford's caſe, and 4 E. 3. 27. and Cro. J. 517. in Britton and Wade's cafe, and Cro. E. 873. Hill. 
44 Eliz. Robinſon v. Bedle, and Palm. 113. 214. Mich. 18 Jac. Britton and Ward's caſe.— But there was 1 
difference talen (by Moubray), when a layman gives land ts one that is a vicar, ard when the wicar is en- 
d:<v:d by the ordinary of the parſon's land, &c. Tor in the firſt caſe, the ordinary hath no power to diſſolve 
the vic age 25 to the land, though he hath inthe other. Watf. Comp. Inc. 8vo. 351. cap. 17. cites 4 E. 
3.27% See 20 E. 2. Annuity, 32. 16 E. 3. Annuity, 24. and 40 E. 3. 28. b.—* S. P. Or after reſig - 
wnaticn. Br. Appropriation, pl. 2. cites 50 E. 3. 26, — If parſon and vicar are in one church, and 
the vicaraze void, and A. B. preſen;s C. 10 it as farſon, this makes C. parſon, and writ lies againſt him 


accordingly. Br. Deane, cc. pi. 24. Cite: 14 H. b. 15, 


13 | (2, If 


2, 
2, 


[ Preſentation. ] Parſon. Patron. 


[2. If there be a parſonage appropriate in an ecclefraſftical perſon, 
which never came to the king by the ſlatute of monaſteries, and a vicar- 
age endowed there alfo, and the parſon makes a leaſe of the parſon- 
age for lives, according to the ſtatute of 32 H. g. the vicar may well 
ſue in the eccleſiaſtical court againſt e parſin and his leſſee, who 
comes in by the ſtatute, for addition of maintenance, and the ordinary 
may well compel them to increaſe his maintenance; for, vpn all 
appropriations, ſuch power to increaſe the maintenance of the vicar 
evas reſerved to the crdinary, and the lefſce comes in ſabjeft to this 
charge. Hill. 9 Car. B. R. between Hirchcor plaintiſl, and 
THORNBURROUGH and HiTcacor defendants; the plaintiff being 
vicar of the pariſh of Preſhut in comitatu Wilts, and Thornbur- 
rough parſon, the church being appropriated to the maſter of the 
choriſters in the cathedral church of Sarum, he being maſter, and 
the other defendant being his leſſce. And upon ſuch ſuit againſt 
the defendants by the vicar in the eccleſiaſtical court, a prohibition 


denied being moved by Maſter Maſon.] 


393 
When the 
rectory is in 
the hands of 
a lay impree 
priatur, the 
ordinary 
cannot dif- 
ſetae the Vis 
carage, or 
augment it. 
2 Vent. 36. 
cites 2 Cro. 
518. Parry 
v. Bankes. 
And 2 Roll. 
339 
There ſeems 
to be a dif- 
ference 
where a vi- 
car ſues a log 
imprepriator, 
and where 
the impro- 


priator is a ſpiritual perſon ; for, in the laſt caſe, & is probable he may ſue for an augmentation; and in 
ſome caſes where the impropriation is not a lay fee, as in the caſe of tie chr ers of Saliſoury, where the 


appropriation of a parſonage was made to them before the ſtatute, and continues fo ſtill; and in ſuch caſe, 


the biſhop may make an augmentation if that power is reſerved ; for the perſons ate ſubject to his come 


mand. 3 Salk. 378. Lutten v. King. 


3. If an advowſon be appropriated to the abbot, and A. B. brings 
writ of right of advoauſen by elder title than the appropriation ts, and re- 
covers the advowſonof the parſonage, where a vicar is end, there 
he ſhall recover both the vicarage and the parſonage. Br. Judg- 
ment, pl. 138. cites 16 E. 3. And Fitzh. Grants, 56. 


Brook ſays, 
the reaſon 

ſeems to be, 
inaſmuch as 
before the 

appropriation 
there Twas n 


&icerage, for the vicar was made and endowed when the appropriation was made; and by recovery by der 


judgment. Br. Judgment, pl. 138. 


4. In treſpaſs for taking certain loads of wood ſet out for tithes, 
the defendant pleaded not guilty, The plaintiff for evidence ſhew- 
ed, that in the time of king E. 3. the rectory was impropriated, and 
the vicarage then endowed; and (inter alia) the tithes of wood were 
allotted to the vicar. The defendant ſhews, that for 160 years 140 
pait, here had not been any vicar preſented there, until the plaintiff ob- 
tained a prefentation from the queen by colour of lapſe ;z and ſo pre- 
tended, that in regard it had continued fo long in this manner, that 
it re-united again to the rectory, But the Court informed the jury, 
that although a vicarage is always taken out of the parlonage, and for 
the neceſſity thereof may bere-united to ſupply ineparfonage, yet, by 
continuance of time in not preſenting a vicar, which is the default 
of the parton himſelf, it ought not to be adjudged to be a diſcontinuance 
of the vicarage, but ſomewhat ought to be ſhewn of the re-uniting there- 
of; wherefore, by the Court's direction, the jury found for the 
plaintiff. Cro. E. 873. Hill. 44 Eliz. C. B. Robinſon Vicar of the 
Church of Kimbolton v. Bedel. 

5. A parſonage was appropriated to the deaury of St. A. in 
24 H. 8. and a vicarage endowed ; and afterwards the biſhop, in 
24 Eliz. diſiolved the vicarage, and Parry pretending that this 

ViCAaraye 


. title than the appropriation was, it is now made a parſonage again aivne, and the wicarage diſſolved oy this 


Watſ. Comp. 
Inc. Svo. 
3 50. cap. 17. 
cites S. C. 


S. C. cited 
Godolph. 
Rep. 197. 
Cape 18. ſ. 2. 
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303 4 Preſentation. ] Parſon. Patron. 


S. O. cited yicarage was not diſſolved, but that it was in the king's hands by 
3 lapſe, obtained a preſentation. And it was reſolved by the Barons 
Wart. of the Exchequer, that after the flatute of 3 1 H. 8. which made par- 
2 Inc. fonages lay- fees, the ordinary may not diſſlve the vicarage when the 
wg V4 parfenage is in a temporal hand, for that ſhould be to deſtroy the 
ure. But being in this cafe appropriated to the dean of St. A. it fo 
remaining in his hands, may very well be diſſolved. And according 
L 304 ] thereto was the opinion of Doderidge]. Cro. J. 518. Mich. 16 Jac. 
B. R. in the cate of Brxrrrox v. Wave cites it as the caſe of 

Parry v. Banks. g 8 
S. o. 2Roll. 6. The prior of D. was /oi/ed of the adv5w/on of N. appropriated 
Rep. 127- to his priory, and 4% the vicarage of N. endowed with the altarage 


Mich. 17 


Jac. B. R. and ſmall tithes. The appropriation and endowment were bth in 


_ bn the time o zing Fabn, and continued until the time of H. 6. when 
ourt de- 


clared their 7 , : 
opinions, The prior ſhould appint one of his monks to officiate the cure, who ſhould 


that the be removable ad nutum fprioris, The queſtion was, whether the 


Katutes of . 3 7 » 
15 R. 2. vicarage was diſſolved 5 Reſglved, that a vicarage perpetual could 


and 2 H. 4. not be diſſolved after the ſtatute of 4 H. 4. and that the pope could 
1 make any ordinance againſt that ſtatute which was in the af- 
— firmative, and cited 11 H. 4. that the pope cannot diſpenſe by his 
maze after- bulls with the temporal law, though they tend in ordine ad fpiritu- 
wares; for alia; and there were no words that amount to a diflolution, but 


C 2 * * 
—_ _—_ the words only are, that the vicar ſhould be ad nutum prioris.— 


are in the Cro. J. 515. Mich. 16 Jac. B. R. Britton v. Wade. 


future tenſe | | | 

that from henceforth, c.) and further they held, that the inſtrument of the pope had diſſolved the 
vicarage ; for the conſtant uſage and reputation ſubſequent (which are the beſt expoſitors of the act) 
declare the validity, intention, and force of the inſtrument made by the pope, viz. that it amounts to 
2 cifloluticn ; and Mountzgue Ch. I. founded a- 24 reaſon thereupon, for inaſmuch as always after 
29 H. 6. until 31 H. 8. it remained in reputation to be an impropriation without vicarage, becauſe the 
ſtatute of 31 H. 8. gave it to the king in the ſame manner as then it was; and all the juſtices ſaid, 
that great inconveniencies would follow, if ſuch fleeping wicarages ſhould revive after ſo long a time; 
for there are ſever=| impropriations in England, for which men have given valuable conſiderations to the 
king, diſcharged of vicarages. But Doderidge and Haughton J. held, that admitting the impropriation 
had been within the ſtatute of 15 R. 2. and 4 H. 4. then the biſhop is reftrained and the pope alto 
from diſſolving the vicarage, for otherwiſe the ſaid ſtatutes might be eaſily eluded ; for when the im- 
propriations are made, and the vicarage endowed, according to the words of the ſtatute, the biſhop will 
immediately difjulve it, which would be coatrary to the intent of the ſtatute.— Godolph. Rep. 202. 
cap. 18. 1. 17. cites S. C. that the vicarage was not diſioived. S. C. cited Watſ. Comp. Inc. 
2 v. 350. cap. 17. and fays, that the words are not ſufficient to make a diſſolution, nor do amount 
to ſuch; nor do they ſo much az give the prior power to take the profits, 


See (H). | | 
® The: 33 = 7. 
1.0 "> <a (H. 2) Parſon. * Icar. 


this in Roll. 


Br. Dean, [I. T* the vicarage be diminiſhed, it ſhall have more of the Farſonage, 


2 4 if the remnant be not ſufficient. 31 H. 6. 14.) 


by Henefton (2+ If the parſonage be impoveriſhed and ſo much decayed that the 
and Yelver- parſonage by itſelf, nor the vicarage, have ſufficient to ſuſtain them, 


A then the vicarage ſhall be determined and r:/{ored to the parſonage ; 


199.cap.13, and the doctors agreed thereto. 31 H. 6. 14. 
ſ. 11. cites 


5. C. Wai, Comp. Inc. vo. 357. cap. 17. Sites 8. C, and 40 E. 3. 28. [Iafra pl. 7B] 
| 4 


the pope, in regard the priory was poor, granted by his bull, that 


age, 


t the 
he my 
age; 


8.J 
7805 
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But this is now to be uncerſtood of à parſonage in an eccleſiaſtical perſon, which never came to the 
king by the ſtatute of monaſteries; and if the parſon hath made a leaſe for lives, according to the tatute 
32 H. S. the vicar may well ſue in the ecclefiaitical court agaiaft the per ſon and his leſſee that comes in 
by the ſtatute for addition of maintenance; and the ordinary may compel them to increaſe his mainte- 
nance ; for upon all appropriations fuch power of increafing the maintenance of the vicar was reſerved to 
the ordinary by the common law. March. 87. 3 E. 2. 74. —— Mar. 87. pl. 140. fays, that this 
power augendi vel minuend} was for the general cure of ſouls, 


[3. If a charge be riſing upon the vicarage, it ſhall be recompenſed --= 


— 
For being originally endowed out of the parſonage, the vicar was to have aid of the parſon if he were 
impleaded for any thing touching the vicarage, and the parſon was ſubject to every charge of the vicarage, 
Godolp. Rep. 197. cap. 18. 1. 2. cites 31 H. 6. 13. by Velverton. 
; * 
[ 395] 


[4. If a parſen appropriate, who ig patron of the vicarage of the no + 10. 
ſame church, by agreement betaveen him and the ordinary, preſents * the Gus br * 
vicar to the parſonage, this wnites the parſonage and vicarage to- Rep. 190. 


gether. 44 E. 3. 33. b. Admitted, 44 Aſſ. 37. 2 

cites S. C. 
Watſ. Comp. Inc. 351. So. cap. 17. Cites S. C. and lays, io that the preſentee ſhall have all the tithes 
and profits of the church, | 


[5. But if the liſhe of the parſonage preſents the vicar to the par- 
ſonage, this un:on ſhail not b:ud the leſſor. 44 E. 3. 33. b. 
44 All. 37. | 

[6. And if they are united the endowment is come to the parſon 
again, 20 E. 4. 6.b.] 

(7. If the parſonage become much impoveriſhed, the ordinary may 
ordain, that the parſon ſhall be re//ored lo that wheres} he endowed 
the vicar. 40 E. 3. 28. b.] 

[8. But he cannot do this, 4½% for the poverty of the parſonage. But it was 
40 E. 3. 28.] _— 

pton 


Doctor of the Civil Law, that union made upon a ſuppoſed and pretended poverty, which appears to be falfe, 
is void. Cro. E. 501. Mich. 38 & 39 Eliz. B. R. in caſe of Auſtin v. Twine. 


[9. But if ſtranger gives land to the vicar and his ſucceſſors, the Br. Juris 
ordinary cannot meddle therewith, 40 E. 3. 28. b.] — 
S. C. Per Mombray. 


[10. If an abbet, being a parſon appropriate, be patron of the vicar- Godolph. 
age, and preſents to the vicarage by name of a parſonage, this diſap- Rep. 299. 


. . * cap. 18. ſ. 1f. 
propriates the parſonage, and makes it and the vicarage but one cites S. C. 
parſonage, and reunites them. 11 H. 6. 18. b. 3.] Br. Annuity, 


pl. 44. cites 
3. C. Watſ. Comp. Inc. 351. cap. 17. ſays, this is a diſappropriation of the church, though there 
be ng precedent agreement between the parlon and the ordinary to that purpoſe, and it ſhall be preientable 
after. Cites 44 E. 3. 33. b. 


LI I. If a patron of a vicarage, another being patron of the par- 1 
ſonage, preſents thereto by name of a parſonage, and his clerk inducted, 5. Cees 
yet it continues a vicarage. Dubitatur. 11 H. 6. 19. 32. b.] 


5. The ſame law, it the king preſents by luch name to ſuch vi- Br. Annuity, 


pl. 44. cites 


carage. Dubitatur. 11 H. 6. 18. b.! | $. C. 


12 (13. If 


if 
5 
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All appro- [13. If there be a vicarage and parſonage C and both are void ) and 


lations are 5 1 . 
. u. one preſents his clerk as parſon, and he is ſo inducted, this ſhall unite 


ral, and the the parſonage and vicarage again. 11 H. 6, 23-1 

church dur- | 

ing ſuch time is in bondage; and therefore by preſentation is made preſentative. Per Windham J. 
Keb. 906. pl. 8. Trin. 17 Car. 2. B. R. incaſe of Wilkinfon v. Richard ſon. Watſ. Comp. 

lac. Svo. 352. cites S. C. and fays, it appears by this, that a /zyman having an appropriation, may 

diſappropriate it by preſentation, if he be patron of the vicarage of the ſame church, as well as an ec- 
clefiaſtical perſon may, if inſtitution and induction be had upon it; and it is even ſaid, that ſuch patron 
by his act of preſenting only to the vicarage by the name of a parſonage, does diſappropriate the church: 
and unite the parſonage and vicarage into one; and cites 11 H. 6. 18. b. 3. 38 H. 6. 20. F. N. B. . 
And therefore Hobart ſays, he is of opinion, that if parſon appropriate preſents, ard bis clerk is reſuſid 
for juft cauſe, and notice given, lapie ſhall incur ; for the appropriation gives him a choice [the word in 
Hob. is (charge) ] to hold or not, as appears by the form of an appropriation in Grendon's caſe, which 
by his preſentment he has renounced, Hob. 152. in cafe of Colt and Glover v. Biſhop of Coventry, &c. 
But Watſon makes a quiere, Whether a diſappropriation be perfected by preſentment, befare inſtitution 
and induction bad thereupon ? 


* * 0 — — * 5 Py 
EFB 
2 v OFT”. "er ** : FEY © 


14. If a parſon appropriate creates a wicarage, and after the ad- 
v2Ww/on of the church in recovered by brit of right ; the vicarage is 
defeated thereby, becauſe the plaintiff recovers of a higher right 
than the making of the vicarage. 17 E. 3. 51. b. 76.) 
[15. But otherwiſe it is, if he recovers of a later right than the 
.creation of the vicarage. 17 E. 3.7] 
[ 326] 16. 17 Vicar be of the d. 7OMent of the ordinary and patron, all the 
franktenement is in the pain; and otherwiſe in the vicar, if it be 
by other title. Br. Dcan and Chapter, pl. 34. cites 40 E. 3. 27. | 
See (H.) fl. 17. 15 3 cap. 6. cnacts, that in every licence made in Chan- 
6. Though cery of the appropriatian of any church, this ſhall be contained, ( viz, 
tne "+ that the dicceſan fhall crdain, according to the value of ſuch churches, ) 
15 K. 2. 5 SET + . FL; aus R 
— 4H. 4. 4 convenient fun 75 be gearlz dijiributed out 4 the profits thereof, 10 
ſay, that the poor of the pariſh, by the appropriaters and their ſucce/ors for ever ; 
ibere nuſt and 4% that the wicar ſhall be ſufficiently endowed. 7 
2 vicara = N 
ti. 4 H. 4. cap. 12. enacts, that the ſtatule of 15 R. 2. 6. ſhall 


eadowed up- 


8 


on cvery be duly executed, and appropriations made: ſence that ſtatute contrary ar 

prop hereunto, ſball be refarnied before Eaſter, er elſe to be wad, except Had- 2 

— denham in the iſie of Ely. 7 

extend to All vicarages annexed ar appropriated ſince 1 R. 2. fholl be void. 2 

. In every church fo appropriate, a ſecular perſ;n ſball be ordained 4% 

. 8 vicar, canonically inſtituted and induced in the ſame, and conveniently bi/ 

1 7 the ſaid acts. endowwed ( by the diſcretion of the ordinary ) te do divine ſervice, inform le 
F _ wry the people, aud keep Pofpitality there, 4 eXCepl Huddenham aforeſaid, J and Ju 4 
"* 4 Ceo. 2. ns religious ball be hereafter mage vicar in any church fo appropriate. be e 
{1 in caſe of ben, 
the Biſhop of London and Lewen v. the Me:cers Company. J 

| rene 
* 109. If vicarage be erected and eſtabliſhed, if 5 endeaument be Pen 
= - de facto of the vicarage, the vicar cannot claim any thing. Per tine 
' tot. Cur. Palm. 426. Paſch. 2 Car. B. R. Cope v. Bedford. fuck 
| 20. A vicar cannet have tithes but by gift, compolition, or pre- ele 
ſcription ; for all tithes de jure do appertain to the parſon.— by 

Mar. 11. pl. 29. Paſch. 15 Car. Anon. | fame 


7 
21. A a 
V 
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21. A vicar libelled for tithe of wo:d ; the defendant ſuggeſted 8. C. Sid. 
for a prohibition, that tim: out of mind they had paid no ſmall 3. _ 
tithes to the vicar, but that by the cuſtom of the pariſh they were aid to be for 
paid to the parſon. Per Twiſden, if the endowwenernt of the vicarage tithe wood 


is %, {mall tithes muſt be paid according to preſcription. Mod. 50. 1 


men 


„ 


a 
[ 
$1 
1 


I 
1 


id 
Hill. 21 & 22 Car. 2. B. R. Tildale v. Walter. wil be 


(which is a 


| dye-ſtuff,) and that as to the woad, it was ſuggeſted that the tithe thereof belonged to the parſon and [| 
f not to the vicar; but th.s was duubted of, becaule it is reckoned among {mall tithes, like hops, &c. 4 
22. Libel for tithes by a parſon, the defendant ſuggeſted for a | 
a prohibition a modus to the vicar, and that the vicarage had been ; 
8 endowed time out of mind; and it was granted. Vent. 107. Hill. 4 
a 22 & 23 Car. 2. B. R. Robſon's caſe. | 1 
23. 29 Car. 2. cap. 8. ſ. 2. enacts, That every augmentation, re- [ 
ſerved, or agreed to be made payable ſince the firfl of June, in the 12th | 
7 ear of his majeſty's reign, or which ſhall be made payable d any vicar 3 
8 er curate, or reſerved by way of increaſe F rent ie the lefſors, but in- 8 
it tended for the benefit of any vicar or curate, by any archbiſhop, biſbap, [ 
er any other ecclefraftical perſens out of any rectory impropriate, or por- J 
1 710% tithes, ſhall continue for ever, as well during the continuance 9 { 
the v/eate, upon which the augmentations wore reſerved, as afterward: ; ; 
he end the {aid rectories, or portion of tithes, ſhall be chargeable therewitth, 4 
be whether the ſame be reſerved again or not,; and the ſaid vicars and 4 
7. curates are hereby adjudged te be in the actual paſſeſſian theregf for the [ 
. fe , themſelves and their ſucreſſars: and ſbull have remedy for the F 
* fame either by diſtreſs upon the rectories imprapriate, or partious of tithes, , 
„ er by atttcn of debt againſt that perſon who ought ta have paid the 
10 fame. ; 
er; Provided that m future augmentation be confirmed by this a, which 
all exceed ane moiety of the yearly value of the rectory impropriate. 
ball Every archbiſhop, biſhop, dean, and chapter, fhall cauſe every leaſe © 397 J 
ary an grant, wwhereon ay ſuch augmentation is made, t9 & entered tn a 
LE bi of parchment, to be kept by their regi//ers ; and every dean, er 
ether ecclefraflical perſen, fhall cauſe every leaſe or grant, wvhereon any 
7 Such augmentation had been made by himſelf or his predeceſſors, te be 
. entered in the faid book, awhich entry being examined by the archbißſbap, 
-ntly biſhyp, or dean, and atteſted in the boat to be a true copy of the original 
frm laſe or grant, and that the augmentation in the fame «vas intended jor 
and ſuch uſe, ſhall be as a record, à copy wheresf proved by witneſſes fhall 
Ls be evidence in law, whereupon the vicars and curates may recaver the 
benefit of ſuch augmentatizn. 
Where any archbiſhip, biſhop, or other ecclefraſitcal perſon, upon the 
renew! 1g or granting any leaſe, have made any agreement for an awuge 
1t be mentation fer the vicar or curate, and ſuch augmentation hath for any 
Per time been paid, although the agreement is not mentioned in the leaſe, 
; fuck ecclefiaftical perſon ſhall cauſe the ſulſlance of ſuch agreement to be 
pre- entered in the back. 
Nt Such augmentation ſo entered ſhall lihewife continue fer ever in the 
ſame manner, os if the ſame had been reſerved by the leaſe. 
N If any queſtion ariſe concerning any thing in this att, fuch favourable 
1. 


conſiructions, and ſuch farther remedy, ſhall be had for the beng/it of 
VL. XVII. 7 A a the 
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the vicars and curates, as may be had upon the ſtatutet for charitable 

uſes. | | 
If upon the ſurrender er determination of any leaſe, wherein any ſuch 
augmentation hath been granted, any new leaſe of the premiſes Mall be 
made without expreſs continuence of the augmentation, ſuch new leaſe 

ſhall be void. | | | 
24. Where the vicar is endowed, and comes in by i7/titution 
end inductian, he hath curam animarum aCtualiter, and is not to 
be removed at the pleaſure of the rector, who in this caſe hath only 
curam animarum habitualiter; but vice verſa, the rector has 
uram animarum actualiter, and may remove the vicar at pleaſure. 

3 Salk. 378. Smich v. Waller. 


e — 


& how. 


, 
t 


(I) Parſon, Patron, and Ordinary. Their Poxver jointly 


in the Time of the Parſon. 

C1. PARSON, patron, and ordinary, may create @ Vicarage. 0 

a 8 R. 2. Annuity, 53.5 C 

Ard the 2. The patron and ordinary may charge the church, in time of I 
ome nd vacation for ever 4vith a7; annuity, or tuch like. Br. Charge, pl. 38. t 
«en: of the Cites 8 E. 3. 26. & Fitz. Reicale, 57. m 
patron and tu 


ordinary, Br. Charge, pl. 38. cites Littleton, Diſcontinuance. 


Rep. 44. 3. If a parſon, patron, and ordinary grant land 1s J. S. diss 927 
2. in the charged of tithes, he ſhall hold it diſcharged. Per Doderidge J. C91 
hop of © 


Wincheſ. Cro. J. 45 3. Mich, 15 Jac. B. R. in the caſe of Doubitofte v. it 
er s caſe. Curtcene, thi 
230d. 297. 8 | 8 
ter Hobert Ch. J. in the caſe of Slade v. Drake. . 
. Cal 
in! 
and 
tha 


— An_ 1 0 > : 
Fol. 339- (K) Patron and Ordinary in Time of the Parſon, be 
— | 


Their Power in Time of the Parſon ſeverally. , 
Patron. | Cha 
| 10 
dee (L) ple [I. I a man recovers an annuity again a parſon, and after releaſes ties p 
ey to the patron during the time of this parſon, this ſhall extin- II **e p: 
guiſh the annuity. 8 H. 6. 23. b. there it is put generally ſo.— II 
L308 J 41 E. 3. 20. without mention whether it was in time of the par- ſucce 
ſon, or in vacation; but the ſcire facias is brought againſt the N Preye: 
ſucceſſor. Quzre this.] $8 12, 
C2. During the time of the parſon, the patron has not any re- of ar, 
wverhon inthe vlebe. 8 II. 6. 24. b.] 1 Cites | 

C3. In time of the parſon, the patron has nothing to do in the ſl. 
church. 11 H. 6. 4. b.] \ * 


C»olph, [4. If the patron grants a rent b; fine out of the church, it being 
E. 191. full, and aſter the incumbent dies, this charge ſhall not bind the 
12 ſucceſſor; 


diſ- 
e J. 


C Vo 


ſon. 


ally. 


eleaſes 
extin- 
o.— 
e par- 


{| the 

any re- 
in the 
it being 


ind the 
cceſlor 3 


ef the king, and he has an ads appropriate to him, arzcther auh . 
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ſucceſſor; becauſe the parſon and ordinary were not parties there- cp. 17. f. 

to. 38 E. 3. 4. ] 12. cite: S. C 
5. If the patron grants a rent out of the church, it is void againſt 

himfelf ; becauſe he has nothing in the church. 38 E. 3. 4. b.] 


[6. If there be a dean of the free chapel of the king of Fg collation *Fitzh. Abr. 


pl. 103. cites 
has right to the patronage of the advowlon may releaſe all his right ts but! oy 4 
the king, and this ſhall be good relcaſe in the patronage of the king, ſuch year in 
* the Vear- 

33 E. 3. * Aid of the King, 103.] hal 

7. In ſcire facias upon a fine, it was agreed per Knivet and 
kirton, that a fine levied by the patron alone of a rent out of the land 
of the glæbe without the parſon, is not good to bind the parſon, 
and this ſeems to be where a parſon was at the time of the charge, 
Br. Charge, pl. 11. cites 38 E. 

8. Debt againſt the ſucceſſor of the parſon upon a graut of an _ note, 
annuity by his predeceſſor by aſſent of the patron and ordinary, and for en : 
non-payment to forteit 408. nomine pœne, and debt was brought tare year, 
of the penalty, and fo ſee that a grant by aſſent of the patron and fol- «1. that 


ordinary zs as goed as if the patron and ordinary had confirmed it.— the grant 


was by one 
Br. Charge, pl. 13. cites 7 H. 6. 19.—And herewith agrees Lit- deed, and 
tleton tit. —— patron and 

ordinary 
male another deed, but it is not expreſſed if it be a confirmation, nor what form it contains ; but ſez 


the lanie caſe anno 8 H. 6. & 28. it appears that it was a Cunarmatian, Br. Charge, pl. 13. 


9. Note for law, that the paren cannot charge without the patron 
end 91 Wnary, (or) dean aud chapter, where the biſhop is patron, & e 
contra it ſeems where the biſhs 1 ic only ordinary and nat 7 patron ; and 
tis ſaid elſewhere alſo that the patron ought to have fe Jeesf emple, and 
this in his propor right, as appears here by the caſe of the dean and 
chapter with the bit] hop, where the biſhop is patron, and in the 
* of HII. for the parſonage and glebe of Stoke upon Tyerne 
in the county of Salop. 33 H. 8. where the parſon, patron, dean, 
and chapter made the afſurance; quod notaz and therefore it ſcems, 
that the biſhop was patron there and the diverſity is, that where 
the i Sep i tr patron he hath iutergſt in it, but where he 1s only ordinary 
he has judicial power, but no interefl ; note the diverſity. Br. 
Charge, pl. 40. cites 11 H. 6. 9. 

10. It was agreed by 3 of the 4 juſtices, that parſon has fee- 
imple in jure eccleſiæ, and that vaſt lies net for the * en againſt 
the parſor, Br. Faux Recov. pl. Fl. cites 12 H. 8. 

11. If patron confeſſes action of the land, a juris rus lies for the 
ſucceſſor; per Brook. But this ſeems to be, where no aid was 
prayed, Br. Faux Recov. pl. 51. cites 12 H. 8. 7. 

12, Per Pollard; the patron may have a vit 2 4 error and attoint But Brooke 


1 . 1 * 
of a recovery had againſt the parſon. Br. Faux Recovery, pl. 51. 833 
cites 12 H. 8. To not to by 


r; for it 
is 5g er to the ſu ccaſſer, and the patron has at che flanktenement ac reverſion, but the fraxkews, 0 
% abeyancee Ii. 
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SeePetfions. (L) Patron and Ordinary in Time of Vacation. 
Their Eitate aud Power in Time of Vacation ſe ver- 
ally, Patron. | 


The orò no- [ 1. URING the vacation, the frandsencineni zf the glebe is not 


ry Bali have 


4 £5 . = 
ar af in the patron. 8 H. 6. 24. b.] 

the glede in the time of vacation, becauſe it is ſanctuary, et non negatur; but where the cbur- ) is d- 
aa, he patron kali have its BI. Dean, &c. pl. 33. Cites 9 H. 5. 9. 


a 4 ae Pp: 9 — an . + + + 2 
NC affeg- | 2+ But it is in aberance. Litt. 144.3 
hold can be . 

in abe; ance in no 6:5cr cafe, but only in the cafe of the parion of a church. D. 1. pl. 43. in caſe of 
Withers v. Imam. —I: is the me in Cale Of a hp, Abet, dan, ercedes.iny. Sc. Co. Lite ſ. 647. 


The patron [Z. The patron has the franktenement in gt during tlie va- 
has but jus : 
f 7 cation. 8 II. 6. 24+ b. 


Pra. ſentanui, 
and has no intereſt, Arg. Cro. J. 53. Mich. 2 Jac. C. B. in caſe of the King v. the Biſhop ot 
Winton and Campion. 


1 [4. The patron ſhall ner take any benefit of the glebe during the 
Re = vacation. 8 H. 6. 24. b.] 


church dur- 
ing the vacation are in the incumbent upon his induction, and not due to the patron or ord nary; (for 
if the patron enters upon the church in time of vacation, be thereby is not any difleitor, nor gains any 
right. Sav. 18. [pl. 46. Paſch. 22 Elz. ]] yet the patron and urdinary have ſuch an inter-tt in the 
revenues of the church as that at common law they might have charged the fame in tine of vacation, 
which would have bound all ſucceeding incumbents, becauſe no other had any intereſt at that time, but 
they only. Watſ. Comp. Inc. S o. 748. cap. 48. 


Treſpzſs of Fs, If the parſon leaſes at will the parſonage and reſgut, (by 


20 l 3 which the will is determined,) the patron cannot enter upon the liſſce 


Chant ſaid, and ouſt him (for he has the firſt poſſeſſion, and the patron has 


that the c/2/- no right to the profits). . 6. 9. Admitted.? 
at the 8 P , EA. 0 9 7 


ehurch-yard of D. ard the boiſe Aa the church of D. and the d-fondant i tation, and A. the parkkn ther? 
'/ , ' g 


dia ed rhe f arenage b the plaintiff at will, and after the parion ret, and the defendant as parron 


prqſerted, and the biſbip inquired of the rigit of patrenage in the cl:urcb, and the defendant as patron eu- 
tered te ſpeau bis evidence to the patronage, afld the yiaincift by the icaſe above held himſelf in, &c. 
which is the ſame treipaſ, c. Judgment fi acti.o; and by ſome it is 0 plea for want ct colour. But 
Strange and Martin Juſtices ſaid clca:ly, that jt i, a good plea. And the reaton leems to be, becauſe 
lay gents cannot know the law that the leaſe is void by the refignatione Ur. Treſpais, pl. 121. tes 
4 Hi. 6. 9. a 


O6. The patron ſhall not have any dd far treſpaſe done in the 

time of vacation. 11 II. 6. 4. b.] | 
7. After the death of a prebendary, the dean and chapter ſhall 
have the profits. 33 E. 3. Aid of the King, 103. per Thorpe.) 
5 my (8. After the death of a dean of a free chapel of the king, the ting 
. 728. ſhall have the profits of his deanry; for it is at the election of the 
- eap.40.cizes king, whether he will collate a new dean. 33 L. 3. Aid of tlie 


28 King, 103. per Fis. 
[9. But 


fu. 


[Preſentation.] Parſon. Patron. 


ſg. But if the dean had a parſinage appropriated to him, the king 
fall not have the tithes and profits thereof. 33 E. 3. aforeſaid, 
per Thorp. ] 
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— anernny 
Fol. 340» 


Watt. 


Comp. Inc. vo. 748. cap. 40. Cites 8. C. 


C10. If a man has an anzufy, out of a parſonage, and he releaſes 
9% the patron in time of vacation, this ſhall extingwith the annuity. 
* 21 H. 7. 41. Co. 5. Fox, 81. b.) 


* Br, Deane, 
&c. pl. 11. 
cites S. C. 
Br. Releaſes, 
pl. 3 53 de 


+5. C. — 8. C. cited 5 Rep. 81. b. Paſch. 37 EU z. C. B. in Ford's caſe.— 8. P. 5 Rep. 71. 3. 
Paſch. 34 Eliz. in Hox's cale, cites 40 E. 3. 22. 15 E. 3. Avowry, 77. 13 R. 2. Avowry, 39.— 


14 H. 4. 4. Recordare longe. Watl. Comp. Inc. So. 748. 
Litt. 266. A. 8. 2. and that it is BO In reſpect 01 privitys 


Cir. If a judgment in annuity was againſt a parſon, and after in 
time of vacation he releaſes to the patron, this ſhall extinguiſh the 


annuity. 8 HH. 6. 23. b. (But it does not pens whether the re- 
leaſe was in time of vacation or of plenarty.) Vide 7 H. 6. 38. b. 
41 E. 3. 20.) 


[12. But if a man who has right ts the glebe land releaſes to the patron 
in time of vacation all his right, it is not good, becauſe the Patron has 
not any eſtate in the land. 8 H. 6. 24, b. may be collected. 


(M) Ordinary. | His Power in Time of Vacation]. 


LI. IN time of vacation, the ordinary may give /iberty to any to hola 

the par/onage for a certain time { befort a new Wer bent be). 
8 H. 6. 9. (This was before th Safe of | HH. 8. cap. which ot "dains, 
that the ordinary ſhall ſequeſter. )) 

[2. The ordinary ſhall have 2 reg and profits during the avaid- 
ence. 7 II. 6. 39. 11 H. 6. 4. b.] 

[3. In time of vacation, if a man has the firſt Paſſeſſian of the par- 
ſonage, yet the ordinary may give nter to another 79 7ngquire of the 
right of the patron in the charch, upon a preſentment to him ; and 
the commiſſioner, and they who go ther? to ſhe their right to the 
eommiſſioner, ſhall not be treſpaſſors. 8 H. 6. 9.) 

4. If the ing be patron, and ders not pre ut to the church, which 
is void, within ſix months, /e ordinary ſpall not preſent, but ſhall 
ſequeſter the profits, and find one to ſerve the cure till the king will 
preſent one. Per Keble. 14 H. 6. 21. 


cap 40. Cites S. C. 
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Co. 


Watſ. 
Comp. Inc. 
8vo. 74%, 
cap. 40. 
cites S. . 


128 H. 8. 
cap. Its, 


Br. Quarg 
Impedit, 
pl. 0. Cites 
4 Co us 
S. C. clted 
Arg. Roll. 


R. 453. Hill. 14 Jac. in cafe of Col: v. Glover, — The ordicary may f. -queſer a church dating, if 
the patron does not preſent, Arg. Roli. K. 453+ in caſe of Colt v. Glover; cites 3 Jac, Gaet v. e- 


5. During the vacation the . may make a leaſe, Arg 
Roll. Rep. 453. Hill. 14 Jac, in Cam, Scacc, in caſe of Colt v 
Glover. 


— n 
— OE) _—_ 
——ů — 
— — 
"£20 4,4 3.2507 
— — 


= — 
— 
* 


r 3% 
— 
Te 


— £- D ko L. 

ao 2 = w_ — 
8 If» 1 x» 7 
Pao — Ow N 


— ——ůůů— — 
—————__C__-_Þ— A, 
e OY CL 

. — 
* A 


r 


ee 


1 
= 


FAS x. 


—_— 


— 
— 
"= — 


, r cnt 
Coney — 
— — 
— Wo 


* — 
— = — 
RT — 
«. ous 


42 wed Et 
—— — - 2 — —— — os 
— * 1 " 
— : 
— — Az 


”- 3 —— 
= » Fe 


nr , 


-Y 
. 
89 1 
* 


310 [Prefentation.] Parſon. Patron. 


As do mate . 
1 (N) Proviſion. 
viſions, &c. 


made bere- [i. JF the proviſee of the pope has poſſeſſion of the church be- 


— fore the preſentee of the king, he Da be preferred ; but if 
be of lite the preſentee of the king has 25e jir/? paſeſſion, he ſhall be preferred. 
ule to inſert *g H. 4. 21. 

any thing 

more here, than only to refer to the ſtatute 25 E. 3. and other ancient ſtatutes made to reſtrain them. 
— Br. P:c:e2i0n, pl. 13. Cites 8. Ce 


311 ] 


e ACVOWs ; * 
lon. | 
3 | (O) Advowſon. f What. 
wow!>n, or | | 
- 1 fr. A DVOWSON is jus mixtum, becauſe the commencement 
konatus, ef of every pretentment commences by our law, as by pre- 
poteftas, ſentment of the lay patran and by the law of the church takes ef- 
nana fect, as by ability, non-abllity, or criminoſus, which appertains 


ſtituendum LO the ordinary. T 34 H. 6. 40. Por Aſhton.) 


ad beneti- | 
eium eccleſiæ ſimplex & vacans; and of other reſpeQs, the cauſes and incidents of advowſons is de- 
ſcribed more amply in ſuch manner, jus patronatus eſt jus honoriticum, oneroſum, & utile. In effeck 


this; a patronage, or an alvowſcn, is a right to pre ent to the bps or ordinary a fit perſon, by him 
to be 2dmitie? and inſtituted into a ſpi r tual benefice wien it becometh void ; and he that has ſuch tight 
to preſent is called patron, who is thus dricribed ; patronus eſt d* tenſor eccleſiæ, qui habet jus pra ſen- 
tandi epiſcopo aliguern, vel aliquos in aliqua ecc'eſia, & in ea ab eo inſtituatur. And he is ſo called, de 
ratrocinio, of defence; becaule he ſhouid defend the church, or a ſimilitudine patiis, guia cut pater 
£!:um, fic patronus eccteham, de non eſſe, deducit ad efle, He is called of o Granvile advocatus; 25 
that he ſhould ſy, an aivocate of the cauſes of the church; and therefore the inheritance is called 
atvocatio, cr alvoxicny or is derived ce voc ando; beciuſe the patron bath power for the preſent ment 
of a fit perſoa, by tue pam of his preſentatlon. Ded. of Adv. 31 4. Lect. 1. } Dod. of 
Adv. 3. cies d. C. 5 


See Prohiji- 5 | , 
| cc | (P) Chapel. 
i. A Chapel / eaſe ir, where there is a church parochial in the 
ſame pariſh, and the ſacraments adminiſtered in the paro- 
chial church, and not in the chapel, 8 H. 6. 32. 
[2. A church parochial cannot be a chapel. 8 H. 6. 37.] 


— Tz. The chapel of eaſe belongs to the church parochial, and par- 


Fol. 347. ſon thereof. 8 H. 6. 32.] 

4. A chapel is nt a temporal inheritance, as an advowſon is. Arg, 
Sti. 101. cites D. 83, 

5. A chapel is not conveyed in finer, and recoveries and entries, 
by the name of a tenement, nor in any judicial proceedings; but 
tenementa in a grant may contain a chapel, Arg. Sti. 101, 'Thin 
V. Thin. 8 N 

6, The nominee to a chapel of eaſe muft have the lib licences 
but who ſhall nominate whether the patron and rector of the 
mother-church, or the builders, was not determined. Gibb. 1 58. 


The caſe of the Chapel of St. John's in Holborn pariſh, 


Cc 


he 


0 
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(Q Advowſon. Spiritual Promoſion. V/hat ſhall be 


laid a Spiritual Promotion. 


[.. / Deanry is a ſpiritual promotion, and not temporal. D. SP. 13Rep, 

- o. pl. 34. 

| 10 EL 273. 37. By all the juftices ] Sk of 
8 Jac. inthe pariſhioners of St. Alphage's caſe. In cate of Fain FIELD AND Gayre, Williams faid, 
that knights have been deans, and have had deanrics, but it is by the ſpecial diſpenſation of the arch 
biſhop, and that he hath teen ſuch licenc's, D. 273. pl. 35. in Marg. -Yelv. 61. Paſch. 3 Jac. 
P. R. in the ſaid cafe of Fairchiid v. Gayer, it is held by all the juſtices, that deans may be laymen, 
becaule the function is temporal. And yet Williams |. ſaid, that laʒ men, who have deaaries, ought and 
alway* have had diſpentations from the archbiſhop. Brownl. 202. S. C. and P. Dean and 
chapter are a body ſpiritual, and annexed to the biſhop throughout all England. Per Hobart Ch. J. 
but Winch doubted, ind ſaid that a dean may be a layman, which Hutton confeiled, and ſaid, that 19 
was the Jean of Durham, by ſpecial licence and diizeniation of the king, but that is. a rare and a ſpecial 
* caſe, and is not common and general; and theretore not to be brought as an example, which was 


grauted by Hobart Ch. J. Winch. 65. Paich. 21 Jac. C. B. Brigg's caſe. 


[2, If the nomination and patronage of a deaury be appointed 10 
the king, his heirs and ſuccetlors, and he appcints a deany yet this is 
a ſpiritual promotion. D. 10 El. 273. 37. 

3. Clerk of a pariſh is not. 13 Rep. 70. Paſch. 8 Jac. C. B. 
The parithioners of St. Alphage's cafe. 

4. Church-wardens arc not. 13 Rep. 70. in the pariſhioners of 
St. Alphage's cafe. 

5. The lefturers in cath-dral and collegiate churches are of the 
number of eccleſiaſtical promotions. Watt. Comp. Inc. 250. 
Cap. 14, 


(R) Advowſon. Donalive. See Dona- 


tive, 


[Is Donative F the gift of the king may be with cure of fouls, See (5) pl. 4. 


3 a 5 5 7 * in the notes. 
as the church of the Tower Lou is a donative of the e. 3 


gift of the King with Cure. Mich. 0) Car. B. R. between S. C. by 


FLETCHER and Mack al Lk, per Cuxiam, where information was name of 


. a ** — FFP wederck v. 
brought upon the ſtatute of 31 Eliz. of ſimony, for procuring-him _ _ 
3 7 hs 5 3 : ns 
to be promoted to the ſaid church of the lower lor money, & —Cro. C. 
per Curiam it lies.” 337 Gs 
by name of 
Hackaller v. Todderick.—Cro. C. 353. S. C.——Cro. C. 361. 8. C.——Jo. 143. S. C. by name 
of Todderidge v. Mackalley. l 


2. A church parocbial may be a donali ve, and exempt from ordi- TN 2 + 

8 4 of I Pp : 4 . OWs 4 1. 

nary juriſdiction, and the incumbent may Þ re/rg22 to the patron, and Cages, 185 
not to the ordinary; nor can the + ordinary viſit, but the patron in the caſe of 


iſnoner appointed by him. Litt. 144. Cites the Biſhop 
by commiſſioners to be appointed by him. Co. J 1 Lan 


H. 1. Ja. B. R. Rot. 601. between FAIRCHILD AND GAYER, in Wen 
treſpaſs for the rectory parocliial donative of St. Burien in Corn- 77 
( Je IC," = 
wall. Retolved.} | t Then 5 
good both in :eſęect of the thing reſigned, and of the perſon to whom it 18 made; for it being a don. 
tive, and exempt from ordinary juritaiction, the reſignation Cannot be into his hands, and tae incum. 
bent ſhail not be conttraingd to keep the church whether he will or no, if the patron will not accep! it, 


a 
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and becauſe there is no perſon to whom the refignation can be made, but only into the hand, of the 
patron, it is good, Per Cue. Yelv, 60. Paſch, 3. B. R. Fairchild v. Gager. ——Brownl. 201. EE 
wm— Mo. 705. S. C. Cro. J. 63. S. C. 

7 The ordinary has nothing to do with a donative; which may paſs by gift to the pariſon without in- 
ſtitution or induQion, 25 i* 14 S AA, 31. and the donat ves of the king are out of the puriſdegtivn of 
the ordinary, and not viſitable by him. bar. R Rep. 46. b. Paich. 5 Jac. B. R. in lretand, in the Dean 
and Chapter of Ferne's Cale, 


4 


S. c. cited Cz. But in ſuch caſe of 2 Jonative parochial, a man, who is 


w . 
—— Ine. Pr ely a 4% , Os, ir net copobie thereof, but a clerk infra facros or- 


$ro. 520. dincs is; for though he comes in by lay donation, and not by ad- 
— * nuſton and inſtitution, yet his fun@i on ts ſpiritual, Co. Litt. 601. 
uns ige. the ſaid caſe of St. Burien faid to be refolved.] 


Comp. Inc. 

Svo. 395» 306. cap. 15. cites 8. C- Popham Ch. J. ſaid, that though a church donative in the 
execution of the charge be {picitual, yet the patron may late a nere layman as weil as the king may 
make 2 tempo: al man a dean, quod iæpe accidit; but Gauly, Fenner, Yelverton, and Williams contra. 
Yeiv. 61. Paſcn. 3 Jas. in the cale ot Faunchlid v. Gaicis 


313] (8) Advowſon. Church with Cure. What was a 
Church with Cure. [And wha ſhall be ſaid to 


have the Curamn Animarunm. | 


The "YE Prevend is not with cure of fouls, 29 E. 3. 44. Ad- 

of Wett-  mitt6d. 

2 Is If there be a vicar endowed, wh ig preſentative, and a parſ: 
Suſſex has a Pay L 4 Vicar (% 144 W157 15 Preſentative, ali, a pm 9s 


arſon and pre: entative, 1 ſcems that the parton has not the cure of touls but 
Fo rev the vicar. 5 E 2. — E 165. per Paſton. } 
mitted, ink duted, and inducted, ord | both have ole. In cet! nent for the rectoty it may inf. 
ed for the vicar, tha: the vicar pays ſyrzdea's 1 procurativr „ and tur charges of the wit 17 vnly, 
and toast at. ndart pen tl e ordina bk and reads vine fereyi. „ and officiated there, ac ici the feen tid 
net coe cpce er iwwice inthe ar; and ler. ral a 3: ini 27 itt tier: and inc of ics ri were produced, 
br! they e-uld not foro tHe enden ment el, ; on the ot! er Gde it was inhiled for the r gt ot the parton, 
that all Fre cures are ſuch either in reipect of the inability of the parſon as improp iat ora, or in retpect 
of privilege of not being viſitable, that it could not be a ſine- cufa as to haun, tecaule he was inuituteg 
by the ordinary, and therefore viſitable by him. It was agreed per Cur. that as well par ſon as vicar may 
have curam ani matum within the fame church; ; for there may be two diſtinct patrons and two d:it.nct 
incumbents of the uadivid:d mcjeties of the tame church 3 ard they paid ne regard 10 the cale in Roll 
Preſentment, 241. for botli being picſentativs, the cure pr! ima facie is in both ; and whether hatirual!y 
in the prion, and a7 ally in the v car, is matter of evidence, ti: ce every one that 15 ;nſtituted has ches 
though (accipe curam tum & meam] be not in the iaitamen of inftirution, in which obſervation 
Lord Coke (Ca. Litt. 334+) is nuſtaken. Sid. 426, Mich. 21 Car. 2. B. R. Claike v. Pryu, ard 
Cla:k v. Heath. | 
Note, it was faid, that there ate ſeveral churches in England wich have vicars endowed with cure, 


and yer the parſon tas concurrent cue, and bath take the cat; ran nical chedince, and both are ſubject 
to the ordinary as to their hives, doctine, and r ars of houlcs, &c. Ibid. 427, And atter conterence 
with Sir Geoffrey Palmer, the Attrormreygorecal, he faid, that the law had ** taken betote to be, that 
every inltitution ſuppſcd a cuic of 60 its, yet by his experience in his office he 1vund, that the King 


ad ſeveral donztire, in V aic>, and yet che rarſons there tf are pre fenced ard; inti;cuted by the 5: ſhop 
as we'l as the yicart; but bg intends, that the witgrs ave itt a¹ẽ?L-H ie tic, ard the par- 
ſens te all the 17 rere. „ ercſſit ach deres the wicar it . and (aid. he had teen two ptece- 
dent, mong g the ancient Charters in the Tower to that purpoſe. IG. Y cit. 15. 5. C. by name 
of Ile v. Prynn, 


A parſonage and viga. age Are co: d. intd ec. 2 al bens es, 3 .d the parſon and vicar have curam 


- 


ani marutm, the Fasse: 42 144i e, ANG 102 er ue! Ex hg 1 Lay Vs Ars 9 Cro. J. 510. 114 Cale 31 


Britton v. Wade, cite: 31 H. 6. 14. 17 E. 3. 76. 5 E. 2. Quare impedit, 165. 


LZ. If an aôbet, or ſuch like [piritual man, had been par/un at- 


#$'% r:Qic before the Haut of nina. eries, lic ſhould have the cure of 
| fouls ; 0 


1 
man 
gave 
Imp. 
min. 
after 
heir 
whic 
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ſanls; for he differs from another parſon only in this, that he 


thall be parſon perpetual, and the other but for life. Com. GREN- 
DPN, 496. b. 

(4. A Fes? ve of the king may be with the cure of ſouls, as the 
church of the 7. ever of Londen ; this is a donative with cure, and of 
the gift“ of the king; ſor till the time of king John all bithopricks 
in England were donatives, and to they are at this day in Ireland. 
NM. 6 Car. B. R. between FirETCHER AND MACK ALLER, per 
Curiam, in an information upon the ſtatute of ſimony, for taking 
tic church of the Tower (being a donative of the king) for 
moncy.] 
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(R) pl. 1. 
S. C. 

— | 
Fol. 342. 
— — 
S. P. There 
are alſo an- 
other kind 
ot churches, 
which are 
neither pre. 


ſeatative or donative, but ip erdiary, and yet bave cure of ſouls; as if there be an 'mpropriation, aud 
iT /25 10 Vicarage, but oniy à certain ſtipend is gi „en yearly to him that ſerves the cure, and that is 
merely dative, and at the picalure of The impropiiatyr. C lod. 23Gs in Calc of Jacob v. Dallow. 


(T) Patron of an Advowſon, who; and how conſi— 
dered. Where one has the Nomination, and another 
the Preſentation. 


I. N quare impedit, the plaintiff counted upon fine, by which J. N. 

granted to IV. P. and his feme and their heirs, that as 4 ar 
the chapel of B. voids, they ſhall preſent a clerk to the grantor, or his 
heirs, and that they ſhall preſent him ver to the b oſhep ; ; and per Curiam 
this is a grant ot the preſentation, but becauſe it came to the king 
by eſcheat, and he counted as above, but did net ſhew if he pre- 
ſented to the grantor, and he refuſed to accept it, or if he accepted it, 
and would not preſent over to the bithop, therefore it was uncer- 
tain, and was amended ; and fo fee that the grantee was patron, 
and therefore he thall not be put to writ of covenant againſt him, 
who ought to preſcnt over, but ſhall have quare impedit. Pl. 99. 
Cites 24 E, 3. 69. 

2. In quare impedit the plaintiff counted, that the abbot of B. time 
eut of mind, and bis covent, have uſed to ele one of their monks to be 
Prior of C. which is a cell to the menaſtery of B. and preſent him to the 
anceſtor of the plaintiff whyſe heir, Qc. and that they pave uſed to pre- 
ſent him over to the ordinary, and alleged preſcription therein, and alſo 
ſeiſiu, by preſentation of one F. B. who was admitted, and that 
their preſentee ſo admitted is dead, by whoſe death the church 
voided, and now the abbot has preſented immediately to the 
biſhop, without preſenting him to the plainti, and fo diſturbed 
him, to the damage, & c. And it is faid there that Fe Iſtiau 
is ſufficient title of itſelf; for it Sugfices to ſuy, that he is lerd of the 
manor of C. and that all the Jords of the faid manor time out of mind 
have preſented, And per Skip. divers preſentments in quare 
impedit arc double; and the deſendant ſaid, that time out of 
mind the abbots have preſented immediately to the ordinary, and 
after have uſed by their letters to certify it to the carls of II. whoſe 
heir the plaintiff 1 is, requiring them to pe favourable to them, by 
Which T. B. was fo preſented by ti. abbot to the ordinary, and 

inſtituted 


314 


Dod. of Adr. 
67. Lect. 12. 
ſ:ys, he 
thinks the 
law to be 
thus: if one 
hath the no- 
mi nation 
and ancther 
the preſen- 
tation, and 
the church 
becomes 
void, if the 
lapſe incur, 
aud he that 
hath the pre- 
lentatiun 
only preſents 
to the bi- 
5p, before 
the biſhop — 
tubes benefit 
or the lapſe, 
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without any inſtituted and received; abſque hoc, that he was received and inſti. 


* tuted at the preſentment of the earl anceſtor of the plaintiff; priſt 
4 e oO! Fa * — . . . 
3 in and the plaintiff e contra; and fo it ſeems here, that if the count is 


this caſe true, the plaintiff is patron, and not the abbot; quzre. Br. 


— Quare Impedit, pl. 101. cites 24 E. 3. 77. 
mit his clerk, that he ſo preſenteth as the clerk of the patron himſelf. If reſhect be had of each other, 


then are they both patrons after a manner, and by injury offered by every of them to the other, one of 
them may punith the other. As if he that hath the nomination will preſent immediately to the ordinary, 
he that hath the preſzntation may bring a quare impedit or a writ of right of advowſon again? him, as his 
caſe requires; ſo if he that hath the preſentation refuſes to preſent the clerk nominated to him, or pie- 
ſents one himſelf without nomination, the other ſhall bring a quare impedit, or a writ: of right againſt him, 
and his writ ſhall be quod permittat ipſum præſentate, &c. but in his declaration he ſhall declare the ſpecial 
matter-—And though the one has crit tete bijoop, yet this ſhall not ouſt the other of the poſſe ſſion; 
and if the parſon makes a leaſe or grants a rent- charge, this charge ought to be confirmed by 63b ; but in 
writ of annuity brought againſt the parſon, aid is grantable only of him that has the preſentation ; for this 
Is in the right. Mo. 49. 147. Paſch. 5 Eliz. Anon. | 


The writ 3- Quare impedit the plaintiff made title, becauſe fine xvas levied 
ought to de zer tueen J. N. and the abbet of B. of the advowwſyny and the fame abbot 
— granted by the ſame fine, thut J. N. and his heirs, at every avoidance, 
prefentar? 5 Hall name t him his clert, and he ſhould preſent him over to the biſhop, 
* «i and alleged ſeiſin accordingly, and that the church is void, and he 
Fall be ge- named a clerk to the ® abbot, and he would not preſent him to the 
iz. tba: biſhop, by which he brought quare impedit, and it was quod per- 
cpa mittat ipſum nominare clericum, &c. where it ſhould be preſen- 
_— tare clericum; and therefore the writ was abated. Br. Quare 


mine one, PEO p 

4 and that Impedit, pl. 56. cites f 4 H. 4. 10, 11. 

be ought co 

pre ſent him over to the biſtop, and the worit to the lh u pon a recovery by the plaintiff Sni be, guid 
cp. copu adinitiar clericum ad dencminatis , &c. Lod. of Adv. 65. Lect. 12. * Al: the editions 


of Brook ate (eveſque), but it ſeems it ſhould be (abbe).[F It fhould be 14 H. 4. 10, 11. 
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S. C. cited 4. If a man grants to me, that I Hall name a clert, and he Hall 


eee preſent him ts the ordinary, I am patron; but if he grants to me that I 


65. Lect. 12. , | 
* eg ſhall name tuo, and he ſball preſent the ene, Jam not patron, by rea- 


printed, as fon that he has the election; and grant of nzmination and preſenta= 
(3%) tion it all one. Per Juſticiarios. Brooke ſays, quære in whole 
there are not name the letters of preſentation ſhall be made, Br. Quare Impe- 


ſo many fo- dit, pl. 133. cites 14 E. 4. 2. 

lio's in that ; pl 33 OD: | 

year z but it ould be 14 E. 4. 2. b. and the miſtake ſeems to be by turning the (b) into (6).-\ But] 
if a man grants to me, that I 2nd my heirs ui name the clerk to the church of D. a as it w ids, ard 
that the granter foall f reſent (be ſame cl:rk to the ,,; in this calc 1 am patron, and ſhall have quare 
jmpedit. B.. Que. mpedit, pl. 144. cites 14 H. 4. 11. ä 


5. If he that hath the nomination preſents to him that hath the 
preſentation, he that hath the preſentation may diſſurb in two man- 
ners; either by refuſing the paiſen nominated, ar by preſenting ſome 

p If the re- other himſelf that is not nominated. If he refuſe to preſent him 
e that is nominated to him, and fuit be commenced without any ac- 
- wy of tual preſentation made by himſelf, then the writ to the biſhop of him 
the noninz- that hath the nomination ſhall be, wat e Pall recover his nomina= 
=o __ tion, and that the biſhop ſpall admit ſuch as le other hath nominated to 
Mo. 342, the preſentor, according to his grant of nomination ; but if the 
Paſch. 13 diſturbance, upon which. the ſuit is granted, be, becauſe the pre- 
3 me ſentor, that hould preſent the parſon nomiuated, hath preſented ſome 
„ Hy.4105, | other 


5 — ws # & St. Sa 
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other himſelf without nomination, then the nominator ſhall imme- 
diately, without any nomination at all to be made to the other that 
hath the preſentation, [have ori] to remove the other incumbent. 
Dod. of Adv. 68, 69. Lect. 12. 

6. If one hath the nomination, and another the preſentation, if 
ſuch right of preſentation ccerues to the king, he that has the nomina- 
tion ſhall nominate to the chancellor ſtill, who in the name of the king 
ſhall preſent to the ordinary. And if the ting preſerits without any 
ſuch nomination, the nominator ſhall bring his guare :mpedit againſt 
the incumbent only, becauſe the king caunot be termed as an uſurper, 
Dod. of Adv. 6g. Lect. 12. 

7. If a frenger preſents, he that hath the nomination, and he 
that hath the preſentation ſhall join in quare impedit; the book 
ſays, that each of them ſhall have quare impedit. PD. 48. pl. 17. 
Marg. cites P. 5 Eliz. 


(U) Incumbent. Who. See ( 


pl. 20. 


1. THE incumbent after 4 recovery again him in quare impedit 
continues incumbent de facto until preſentment by the reco- 
veror. 2 Roll. R. 62. Mich. 12 Jac. B. R. in the caſe of Whiſt- 
ler v. Singleton | N ; 
2. Where there is an avoidance de facto, and the Jing, ſuppęſing 
he hath a title to preſent by lapſe, doth accordingly preſent, when in 
truth he hath no ſuch title, and a recovery is had againit him by one 
who had no title; though he which comes in by ſuch lapſe is not 
incumbent, nor gains the patronage, yet he is an incumbent as to all 
eccleſiaſtical things, (viz.) to have offering, tithes, &c. Hutt. 66. 
Mich. 21 Jac. The ſecond reſolution in the caſe of Rudd v. Biſhop 
of Lincoln. 
3. If the king preſents and miſtakes his title, his preſentment is But where 


3 | h ; FSR” . - ;:ſuch pre- . 
void, and the preſentee is no incumbent. Arg. Het. 5 1. Mich. gn zn 


3 Car. C. B. in Thomſon's caſe, cites 6 Rep. 26. Green's caſe. yrincipal 

| caſe ſued for 
#ilapidatirn, the Court denied a prohibition, becauſe that he was now incumbent, and they would not take 
notice of the ill preſentment of the king. But in caſe of ny, the ſtatute makes the church void, and 
then the judges may take notice of that, and grant a prohibition if the parion ſues for tithes. Hett. 51. 
Thomſon's caſe. -Litt, Rep. 60. S. C. 


4. Peſſeſſion as incumbent is not of the incumbency itſelf, Per [ 316 J 
Richardſon Ch. J. Litt. R. 204. Trin. 5 Car, C. B. in Pruſt's cafe. 


For more of Parſon and Patron in general, ſee Appropria⸗ 
tions, Dilines, Donative, Prohibition, and other pro- 
per titles. | 


b _ OY. * = 
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Heme] 
Prelentatton. 


rte. (A. a) To what Thing a Preſentation may be. 
$3220n zs fee | : 

wringtion of : a . 

« clerk to the ICI. EFORE the time of king John, the king and others, 
—_— t - founders-and patrons of pricries or aòbieg, were wont to 
wfirured by preſent priors or abbets. 11 II. 4. 68. b.] 


vim to the 
benefice void; and the ſame being in writing, is nothing but à letter te to the biſhop or ordinary to 


exbibit to him acicrk to have the voiced yencace; thermal roice hercot teſteth chiefly in thele word: 
(præiento vodis ciericum meum,). Dod. of Adv. 63. Lect. 12. cites 13 H. 8. 4. b. And ſays, that 
therefore in our books of law an advowion is called nothing but a nomination or preſentation, a power to 
enable another to have the bene ice, which notw.thitanding the patron cannot enjoy. 


[2. But a free election was granted by king 7:hn to the priors. 
11 H. 4. 68. b.) 

[3. It is good uſage that the abbot ſhall name a mant to the pa- 
tron of the priory, which is a cell of the abbey, and the patron 
ſhall preſent him over to the bithop, and fo ſhall be inſtituted, 
11H. 4. 68. b.) 

[4. So it is a good uſage that the covent of a priory ſhall elect a 
Prior, and ſhall nominate him to the patron, and he ſhall preſent 
him over; and if they do not chooſe within five months, that the 
patron may preſent whom he pleaſe. 30 E. 3. 21. b.] 

[5. A preſentment may be to a dearry. 17 E. 3. 40. Adjudg- 
ed. | 

% A preſentment may be to an Vital. 21 F. 3. 6. b.) 

A free chopel [ 7. A preſentment may be to a chapel. 14 H. 3. Quare Im- 
may be pedit, 183. Adjudged.] | 


es mans, ; : 8 : 
the one by grant of the king to make it donati ve, andthe other to make it preſentative to the ordinary, and 


then the ordinary may meddle, and may prefent by lapſe ; contra, where it is donative by the founder and 
h's heirs, and there ihe ordinary carrut wiſer it; and vob en free chapel donative 15 g, the founder may re- 
take it, and net appoint any otber incunm.berc. Contra of a pi eLentative., Br. Pieſentation, pl. 43. cites 


6 H. 7. 14. Per Keebe. 


Se (B. a) Ls. If a ſtranger preſents to a donative, and his clerk is inſti- 


pl. 8. P. 8 . . 
Wee Come, tuted and inducted thereupon, yet it is merely void. Co, Litt, 
Inc. Zvo. 344.) 


3 att. 13. 


Preſentation. =_ 


(B. a) Mul Adꝭ or Thing wil! mabe a Church Pre- See Dona- 


. . . . 2 tives 
ſentative, which is not Preſentative of itſelf. : 


Lt. JF the patron of a refory parochial donative preſents thereto, and 8. P. Cro. J. 


his clerk is admitted and inſtituted ; this is now become pre- 1 Bu 
ſentative, and never thall be donative afterwards. Co. Litt. 344.7 in the caſe of 
Fairchild v. 
Gayer —S: of acbapel donatrue. Br. Corporations, pl. 76, cites Old Natura Previum, 5 5+— Soof a chapel 
ennexed tg another church, Br. Quare impedit, pl. 39. Cites Fit zh. tit. Quare [mpedit, 151. 18 E. 3. 15. 


Br. Preſentation, pl. 9. cites 47 E. 3. 4.—Ss it an abbot par for imparjonce prejerts. Br. Corporation, 


pl. 7. cites Old Nat. Brev. 35. Sy if a man preſents to an atocy e. Er. Corporation, pl. 76. 


* A private att of parliament divides one patith into thiee ; and enacts, that the right of patronage ard 


preſ-ntation mall belong to the dean and chapter of D. in ſuch manner as the nomination or pretentation 


of the old church did, and not otherwiſe. The old church was 2 donative. Lhe new churches thail be 


preſentable. MS. Tab. tit. Advowlen. eb. 19, 1717. Shirt v. Carr. 
| ; | 
2 N . 0 4 J / - 
C2. But if a ffranger preſents thereto, and his clerk is admitted S. b Wal. 
and inſtituted, yet this tha!! not make it preſentative, becauſe it is a 
merely void. Co. Litt. 344.“ * 


cap. 12.— 
S. P. Watſ. Comp. Inc. $y9. 304. cap. 15 


2, If the king preſents to a chapel by name of a church, it ſhall loſe 
the name of the chapel; quod nota, Br. Preſentation, pl. 9. Cites 
47 E. 3. 4. : 

4. Though uſually a free chope! is donative, yet by the founda- 
uon, or after by romPeſtren, it may be preſentatiyxe. Wati. Comp. 
Inc. 8 vo. cap. 12. 


(C. a) Preſentment to the Church. What Perſons RO 


may preſent, and who ſhall have the Preſentment.— 
The K2ng or others. 


C2: 17 a prevendary of a prebend be eliged %, and after the king Pr. Spencer, 
grants the temporalties ts fh, and afterwards he 1s conjecrated, 1 
the biſhop ſhall have the preſentment to the prebend, and not the — of 
king, becauſe it is not made void till conſecration, at which time he EF ys 
was patron ; for thc \ bilthop in reſpect of the] biſhoprick was pa- d 
tron. 41 E. 3. 5» b. adjudged. 46 E. 3. 0 accordingly, where ſo that the 
the incumbent of an ita is created a biſhop.J r—_ 3 
ceſũuon. The queſtion was, who ſhoulJ preſent to the prebend, the king, or the biſhop to OT it 24 
delopg, if this cethon had not intitled the king? The Judges ſeemed tu incline for the King, but it way 
x6journed for further argument, Freem. Rep. 2 56. pl. 272. Tiin. 1673. The King v. Biihep of Ely. 


[2. But if the incumbent be made biſbap by the pepe, and after the 
temporalties are granted to him, che king ſhall preſent thereto, 
though the bi/bep be patren. 46 E. 3. 32:]-- 

[3- If the Ling creates an incumbent of a common perſon a biſhop, Where an | 
the patron ſhall preſent, and not the king. 41 E. 3. 5. b. admitted „ 


5” Creat:d - 


and * 44 E. 3. 15. b. admitted. 46 E. 3. 32. admitted. 7 H. 4. E. p, the 


. 1 | 28 king or other 
25. b. 26. admitted. 11 H. 4. 38. 21 E. 3. 49. admitted. os — 
ꝛe 


r e 


* 
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| preſent "ng the king made title to it as guardian in chivalry of the patron. D. 
anon den 6 El. 228. 48. and 7 El. 223. 12. adjudged as it ſeems. But the 


reiices. 


Quzieofthe law is otherwiſe now generally taken and agreed, ſcilicet, that the 
ee for 4 king ſhall have the preſentment, Contra, H. 29 El. B. R. 
me lay ESE * : 
— HoLLaxd's caſe; ] ; ; 
ſuch caſe of creation the king D 7 Frese ne to all, ef be ſioer patronage thry 2. And per Norton, 
baſtard Mali not preſent (o a church; gate of this ulage; for it ſecms that the king ſpill rot pref nt te 
erntber's atuoru on. Br, Pretentation, pl. 14. cites 11 H. 4. 37.—Par/on is made a biſp p; the king 
fall preicn: not only hac vice, but z:tics guoricss 3 Lev. 377. Mich. 5 W. & M. C. B. The King v. 
the Biſhop of London.— The King has tue ſame pterogadde in churches getoly crect ei, 25 in old churcher, 
to preſent on promotion of 1 parton to a bithopticxe 3 Lev. 382. Mich. 5 W. & 1. C. B. The King 
v. the Biſhop ot London.——* It ihould be 44 E. 3. 25+ b. pl. 34.— f Mo. 399. M it's caſe. S. P. 
110318 | | | | 
For it was [4. If a church wide, te which the biſbep has title 1. | reſent as pa- 
void the tron, in reſpect of the temporalties, if he dies before preſentment he 
time day that : y +--- —— 2 eise — 305 * C 9.70 c prefen Me , 1 e 


the tempo- king ſhall have the pretentment, and not his executors. || 5o E. 3. 


altes came 26, 9 H. 6. 16. b. admitted. 24 E. 3. 26. b. Curia.) 
into the i 1 | 
king's hands. Br. Preſentation, pl. 4. cites 4.4 E. 3. 3. Per Thorp & Peiknap. — The truth of the ciſe 


was, that the % prejontee dis clerk, wwho was dd, irflituted and inducted beſere dinner, ard be died 


e&- an day after dirrer; but the preientee was a proviior, and har net corporal þ nion in (ife of the bi- 
Hep. Ibid. [But quæte as to the induction, though it is {5 mentioned in the Verar- book and in 
Brook; and Brook tays fic vie, that it is no plenarty agai! ſt the king till induction.) Br. Plc. 
narty, pl. 3. cites S. C. And where the king has the temporaities in time of vacation, and dies, 
the next king ſhall have them, and not the executors, and yet it is butachattel, Br. Precogative, pl. 35. 
cites 22 E. 3. 42.—— Where the king is inticied to the poſſeſſions and finds the church wad, be fool! have 
ebe preſentation; and fo it appears often in F. N. B. Br. Preſentation, pl. 29. As in quare im- 
pedit the bithop of D. was patron of C. the church voided, and the biſpep gave the preſentation, ſcilcet, 
made cel ati to W. C. and after the biſhop died be fame day that he gave it, and before in2itution and in- 
Ancien, by which the king had writ to the bithup, and the gift void. Br. Preſentation, pl. 29. cites 
24 E. 3. 30.— Ibid. pl. 1c.cites 5. C. — Br. Quare Impedit, pl. 42. cites S. C. 


[5. And if abbot or b:/bop be patron, and the church vaids, and the 
abbot diet, by which the temporalties come into the hands of the 
king, and after /ivery is ſued by the ſucceſſor out of the hands of the king ; 
the king ſhall have the preſentment. 7 H. 4.25. b. 18 E. 3. 1. 
20. 24 E. 3. 26. b. Curia.] : 

C6. If during the vacancy of the archbiſhop of York, and the tempo- 
ralties being in the hands of the king, the deanry vids, the king ſhall 
have the preſentment thereto, though by compg/tion between the 
archbiſhop and the chapter, the chapter is to elect him; for de jure 
the patronage thereof belongs to the archbiſhop, and the compoſi- 
tion cannot bind the king who comes in paramount, as ſupreme pa- 


tron. 17 E. 3. 40. adjudged. ] 
Inquareim- [. If the younge/t daughter coparcener be in ward to the hing, and 
rente, the church woids ; the king ſhall have the preſentation alone, and 


— LK not the other coparceners. 47 E. 3. 14. b. admitted. 


oa: je fed of 5 
the marr of D. ard the adurw/on eppendant ard prefented, ard after gave the manor cum pertinentiit to the 
grandfather of the plaintiff in ta, who was /ci/ed, and bad iſſue 4 daugbters, and died, and that be is 
ber 15 the 1 and the tenant in tail died, and the four daughters entered into the mater and into atber 


land, ard made purparty of the lard and manir, except the edvercſen, and the advowſon remained to them 


in common; the eldeſt dan gbter died, the churib weided, and they could not agree in the preſentment, by 
evhich th: preſentment belonged t the flaintiff a: ſon and heir of the eldeſt daughter, who preſented, and the 
d:ferdant diſturbed bim; the defendant aid, hat the land bat held of the kirg, and he ſeiſed, ard the three 
ether: ſucd livery of their parts {tor they three were of full age), and the plaintiff, ſon of the eldeſt fifter was 
within age, and in ward of the king, and the church woided and the ling 1 and at full age the 
plaintiff ſued livery of his part, ard all in common ſucd livery of the advowlon, and now the church is 
void again, by which it belonged to the defe;:dant, as heir to the ſecond daughter, to preſent, La'con ſaid, 
the preſentment of the king ſhall be ſaid in the right of all the parceners, and not in right of the eldeſt 


enly ; and therefore now, becauſe they cannot agree in prefentigent, it belongs to the eldeft ; which 
| Choke 


ö 
| 
p 
; 
* 
c 
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©} ole denied, and (aid, that it ſhall be ſaid the turn of the eldeſt only, which the king took; but che 
Court was ag wed him ; quod nota; by which the defendant pleaded partition to preſent by — Br. 
Preſentation, pl. 35. cites 38 H. 6. 9.— Br. Prerogative, pl. 44+ Cites 8. C. — Er. Livery, pl. 25. 
Cites S. C. 


8. In quare impedit it is agreed, that where an “ incumbent is 8. P. Br. 

reated a biſhop, his ancient benefices are become void in fact, and the can 
* may preſent but + where a parton takes ſeveral benefices incom- cites S. C. 
patible without licence or plurality, this ig a voidance in law, and he - or he on 
ought to be deprived of one of theſe bi fore the patron can preſent, and the eftoe 
patron may fue the deprivation to the ordinary. Br. Preſentation, ty, cannot 


pl. 14. cites 11 H. 4.37. uſe an infe- 


rior office. 


＋ Br. Depoſition, pl. 3. cites 5. C. 


9. Conuſee Was of a fatute upon which a manor 1s extended, to 
which advowſon is appendant. Per Cur. the advowſon may be 
extended; and if it become void during the conuſec's eſtate, the 
conuſee may preſent. Ow. 49. Mich. 32 & 33 Eliz. Arundell v. 
Biſhop of Glouceſter. 
10 It was adjudged that 27er of a term for 500 years, for the L319 J 
raiſing 60090l. ſhould preſent. See Lutw. 902. b. Paſch. 11 W. 3. 
B. R. in the pleadings of the releaſe. Biſhop of Exon and Heſket 
v. Freek. 
11. If A. ſells an advozefon to B. but before the conveyance to B. and 
during the fciſin of A. the church becomes void, though it remains 
vacant till after the conveyance to B. yet B. cannot preſent. 
2 Lutw. 1631. Trin. 2 Ann. C. B. Crane v. the Biſhop of Norwich. 
12. Excommunicated perſons were ſaid per Keble to have no abili- 1 is faidthat 


perſons out- 
ty to preſent to a church. Wentw. Off. Exccut. 16, — 


excommunicated may preſent to their churches, and their prefentations ſhall ſtand good till ſuch time as 

they be avoided. Wat. Comp. Inc. 5v0. 249. Cap. 13. Cites Parſon's Law, cap. 10. But adds a quære 

gs ey the bilkop may not retuſe the pretentees of tuch perſons, and ſo ſutter the churches to lapſe te 
Tr 


13. If an alien born purchaſes an adv3wſon, and the church be- 
comes void after office ou that he is an alien, 7he king ſhall preſent. 
Watſ. Comp. Inc. 8vo. 179. cap. II. cites Parſon's Law, fol. T- 
cap. 10. 


(D. a) Ii what Caſes the Xing ſhall preſent. 


[Lt. II A. be found in ward by othce, for land held in capite, and 

that he is ſeiſcd of an adus in fee, or that he is of full age, 
and after his full age, the king being intitled to a livery, A. tenders 
his livery, and after the church voids before livery ſued, but after livery 
is ſued without any default made after the tender, yet the king ſhall 
preſent ; for though the livery is diſcharged if he dies before livery 
ſued, as HaLr's caſe is, yet the n of his land and of the aduend w-. 
ſon is not + out of the king till the liver ſued cut. This is the courſe f Fol. 3444 
of the court of wards. . t 


{2. Though 


— nn þ Bt 7 4 
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® 8. C. and 
P. C ted Arg. 
Shuw. 480. 
Mich. 5 W. 
& VI. in caſe 
ot the Ning 
v. Dr. Birch. 
— And cites 
D. 428. b. 
Parkburtt's 


ef. —a:z, making him bithop, in which caſe the prerogative gives the pre— 
235- 2. ſentment to the king, but by death of the incumbent, in which no 
prerogative holds place. Co. Ent. 474. Her.r's caſe, there pleaded 
that in ſuch caſe the church voided by death, and admitted that 
| it appertains to the patron to preſent upon his death.) 
The caſe [3. If the Hing ſei ie an odvoreſon without caufe ignorans tituli ſui, 
was, that 2 - , 1 5 
n who and aficr the advaw/;n ui, and he, who right has, comes and has 
beld of the ouſter le main cum ex, yet he ſhall ioſe the preſentment hac 
=_ _ an if vice, tor nothing paties by the word { ex:ti5:/5 J but rents and pro- 
aner with fits of a thing, and not the preſentment; for it is not profit to the 
ar ade patron, but pre- eminence, and the profit is to the parſon, and if the 
2 patron takes the proſits it is ſimony. 24 E. 3. 29. and Brook 
cerm of fe, Iflues, 21. 26.] | 


tae reverſion 


Preſentation, 


C2. Though it be admitted that if the incumbent f a common pero 
be created a biſhop, that the king ſhall have the preſentment io 
the church for this turn by his prerogative, yet it ſeems if the king 
grants t9 te encumbent before he is created biſhop, a diſpenſation reti- 
nere the. Church with his biſhoprick, and after he is created biſhop, 
and dies imeumbert, it ſeems the king ſhall * not preſent to his 
church by his prerogative, becauſe the church is not void by his 


t F. N. and died, the ling ſciſd all, and the advoav/on wided, and he in reverſen fucd te rhe tiny, and 
ebtained cufter le main cum exitibus of the manor (and it is ſaid there, that the 4,ng bas right in this cafe 19 
ſeiſe, but no! to retain) ; he in reverſin prejent d, and the ting brought guar: wpedity bearing dai: before the 
outer le main, and the king recovered the preſentment; for by tbe 4440 ance (be preſenta' an was veſted in 
ebe king by reaſon of bis lowf-1 jeiſure of the land of his tenant, ad quod, &c. and the ouſter le main cum 
exitibus does not give the preſentation; for this is neither iſſues nor profits, but was a thing veſted in the 
king, and yet by livery of the land to him who right has, tees and advuwion ſnall pats, but not preſentations 
veſted before. Br. Preſentation, pl. 28. cites 24 E. 3. 59. Bi. Prerogative, pl. 31. cites S. C. 
FAnd boch Roll and Brooke ate right; that in page 29. is pl. 10. and the other in page 59. is pl. 48.] 


3200 

Where the. [A. If a prebend vside, the temporalties being in the hands of the ling, 
«burch weid- the king ſhall have the preſentment. 18 E. 3. 31. b. 21 E. 3. f. 
ed after the 4 S R | 3.4 
remperalries adjudged, 29, 30. 24 E. 3. 26. b. Curia. 1E.3.22.b, 5 E. 2. 
came inte the Quare Impedit, 165. Adjudged in caſe of a vicarage. 19 E. 2. 


— Hy Quare Inpedit, 178. Adjudged of a vicarage, though ſaid that it 
tire did, Was ſpiritual. } | 

and they | 

came to the after king, the ſucceſſor ling ſpall rt fe ſent by teaſon of the ſtatute, 25 E. 3. pro clero, 
Cap- 1. [which fee Paſt. 112.] That the ting ſb ud ret projent in anocber's right of any aviidance but in 
Lis cwn time. Br. Preſentation, pl. 1 3. cites 11 H. 4. 7+ 


Fs. If a church of the patronage of the biſhop voidi after the death of 


5 


the biſhop, and before ſeiſure of the temporalties, yet the king ſhall 
have the preſentment. 12 E. 3. Quare Impedit, 56. per Shard.] 


It is no plea 
that it did 
rot void 
curing its 
being in the 
hands of the king by reaſon of the death of R. late biſhop; for if the temporalties were in the king's 
hands by death of any other, or by other means, yet the king ſhall preſent. Br. Quare Impedit, pl. 94. 
cites 24 E. 3. 26. So if an advowſon be void by 6 months, at which time the king is ſeiſed of the 
temporaities of the biſhoprick, the king ſhall preſent to this advowlon as the biſhop thould do. F. N. B. 
34. (GS) Where it is awarded, that the temporalties of a biſhop be ſeiſeu into the king's hands, 
the king ſhall take conuſance of them, and ſhall preſent to an advowfon without office; for the tempo- 
ralt es of a biſhop are always of record in the Exchequer, Br. Office devant, &. pl. 17, cites Fitab. 


tit. Scire Facias, 113. 21 E. 3. 30. 


The king [6. 50 if the tenant of the king diet, and aſter, before ſeiſure of his 
—_ w*8> heir in ward, a church wids, the king ſhall have this preſentment. 
lextment 1% 12 E. 3. Quare Impedit, 56.] | | 

#be ade - 


fon in groſs by the ward of av infant who is in ward ſor ot ber lands ; per Brian. But all the king's ſer - 


1caaty 


has preſ 


of the C 
Voz 
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zeants contra; for, becauſe the king has the body, therefore he ſhall hare the preſentations. Br. Prei 


lentation, pl. 42. Cites 3 H. 7. 5. 


C7. If the tenant of the king has title to preſent to an advowſon 
which is v, by ax months, and after the tenant of the king dies 
before the biſbap preſents by lapſe, his heir within age and in award of 
the king; now the bithop thall not preſent by lapſe, but the king 

hall preſent. Fitz. Nat. 35. a. and there vouches 18 E. 3.] 

£8. If there are three coparceners of an advowfon, whereof one is 
within age, and % ward ts the king, and the ther tavo of full age ſue 
livery with partition, ſaving the prerogative Gt the king, to preſent to 
the avoidances during the minority of the ward, and after the 
church voids during the minority, the king thall preſent. 31 E. 3. 
Quare Impedit, 1. Adjudged.] 

(9. If there are reer coparceners of an adyowſon, whereof one 7s 
in ward to the king, wha grants her over to another with knights- 
fees and advsw/;ns, and after the other two being of full age /u? 


livery of the king, with partition to preſent by turn, ſeilicet, the eldeſt 


firſt, the 2d in the 2d place, and /e ward laſt, ſuving the preroga- 
tive of the king for cauſe of the purparty of the ward to preſent 
prima vice ſi eccleſia vacare contigerit during her minority, and 
after the church voids during the minority of the ward, the king 
ſhall preſent, becauſe the partition was after the grant of the ward- 
ſhip over, &c. and ſo the prerogative remains in the king. 31 E. 3. 


Quare Impedit, 1. Adjudged. ] 


cf the king, and the prebend veided, and the king preſented, the deferdart ſaid, that after 


Quare Impe. 
dit by the 
king; the te- 
nant of the 
king bad iſ- 
ue three 
daurhters 
and died, and 
the !enements 
came to the 
ing by bis 
frerogatirues 
and partition 
was made in 
Coancery, 
and this ad- 
VIW/)on allot- 
ted to the on 
Tho ton bas 
ren, and bad 
i ue and 
died, the te 
Within age 
and in ward 
this the three 


daughters made partition to prejent by turn, and that the fit bad ber turn, and then the ſecend, and the 


third tool the defendant to baren, and had iu, and died, and this awiidance 1.00 belongs ts bin 


as ienant by 


the curteſy, and ſhowed the compoſition, and becauſe by the firit partition in Chancery the king was aſcer= 
tained ot his tenant of record, and ch now partitim <vithout 5 ence of the ing is an alienation in latu with 
eut licence, therefore judgment pro rege; for it was agrerd, tha though partition be made hetween par- 
ceners, they are yet in by the common anceſtor and may vouch as heir, and every one ſhail have advantage 
as heir, yet by the partition in Chancery, the one was loic tenant [to ine King} of the advowſon, and by 
the laſt partition to preſent by turn ail are tenants therevt, and wiit of rig Sf advowſon ſhall be brought 
al ainſt all, and before againſt eve:y one alone, and ® ſotte king was a itrangec to his tenant [by the com- 
poſition which could not be without licence] Quod nota; and theretore the King recovered, + Br. 
Quare Impedit, pl. 73. cites 21 E. 3. 30, 31. And it was tad, that waere the king has advioſon 
in common Tvith others, as by cauſe of nonoge 7 an infant, too bus title spre ſe: ? Ly {rn or otaerwiſe, that 
the king by his prerogative ſhail have the pic ſent ment at every voidance ſo long as ary parcel of the ad- 
vowſon remains in his hands. Brooke ſays, 9:47e inde; for this is a partition; but if no partition vas, 
then the king by the intereſt of the one coparccner thall have the whoic pretentation. Ir id. gr. 
Alienation, pl. 7. cites S. C. — Br. Prerogative, pl. 21. cites S. C. 
{* Br. is, (et iflint eſtranget del Roy de ton tenant) but the Year-book is as tranſlated. ] 
© bg | L 3208 
10. The biſhop of Ely ſaid to me, that he had ſeen a preſentation — lince 
. . * . * . k 0 . & 
in the time of king E. 3. made by the ſaid king, whereby he pre- 2 > 
. . . 7 : - 
ſented to a beneſice pro illa vice which was of another's patron- Brooke, this 
age, by theſe words, ratione preregative ſue, which benefice voided prerogating 
. | : > 2 as been en- 
by reaſon that the king had made the incumbent theresf a biſbap, who joved th 700 
was conſecrated. So that when benefices become void by making kings of 
of an incumbent a biſhop, the king thall preſent to all his firſt be- KN 
8 = . . | and there ar2 
neſices pro illa vice, whoſoever is patron of it; quod nota, Br, 


. . no Preve. 
Preſentation, pl. 61. cites 5 M. 1. 


dents that 
the patron 


has preſented upon the promotion of his incumbent; per Cur. 4 Mod. 210, in delivering the judgment 


of the Court in the cale of the Attorney-general v. Biſhop of London, Dr. Lancaſter, and Dr. Birch. 


Vor. XVII. Þ b 


FAA AB 


9 


„ 
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Fol. 345. 


Br. Preſ-n- 
tation, pl. 17. 
Sites 38 E. z. 
354 5. P. 
but that 
among com- 
mon perſons 
it is ther- 
Wilkes, 


So after cel- 
dation 0 a 
* ebend, if 
ne dic; he- 
fore induc - 
tion, by 


which the temporalties come to the King. 


Preſentation. 


A— (E. a) In what Caſes the King ſhall preſent where 
Chattcl veſts. 


fr. FF the ena of the ting has an adwoww/n which woids, and af- 

ter dies his heir in award ti the king, the king ſhall have the 
preſentment, and not the executor of the father, 18 E. 3. 21. 
12 E. 3. Quare Impedit, 159. Though the heir be of full age. 

[2. The Jau would be the fame thou; gh lapſe had incurred to the 
erdinary in time of the father, if the ordinary had nat collated before 
his death. 18 E. 3. 21.] 

[3. If the tenant of the king has an adrowſon which voids, and 
the tenant preſents, and his clerk is admitted and inſtituted, and before 
induction the pat: on dies, aud the advixc/;n comes by awardſhip to the 
king, he ſhall preſent; for the church is not full againſt him before 


induc ion. 30 E. 3. 9 ww horpe. 21 E. 4. * ſaid to be ad- 


21 E. 3. 6. 
Ad- 


be of rs tem zporal ties, and Hot his executor. 
co E. 3. 6. 9 H. 6.6.5. 29 E. 3. 44. 24 E. 3. 30. 
judged.] 

C5. If a church of the patronage of a biſhop, abbot, or prior 
yoids, and the bib, abbot, or prior preſe ents, and after dies before 
»://itution, the king ſhall have this preſentment by his prerogative. 
Liber Parliamentorum, 21 E. 1. The prior of BERMONDSEY'S 
caſe, adjudged m parhament. 24 E. 3. 30. Adjudged.] 

[6. 85 if the biſnop, abbot, or prior dies after inſtitution of the 
clerk, and bre inducbien, the king {hall have this preſentment by 
his ym 11 H. 4. 9. by all the Juitices. Fitz. Nat. 34- 

36 K. 33 E. 3. 4. Hobart's Reports, 208. ] 


Br, Preſentation, pl. 13. cites 11 H. 4. 7. per Cur. 


[7. Contra Liber Parl. 21 E. 4. 24 E. 3. 30. Admitted per 
Curiam, ſaying, donum nullum [eit] if in{ti tution be not made in 
his life. ] 

[8. If the king fas an advowſon by carlo if a wardſhipy, and grants 
it to another during the mei of the ward, and after the church 


U 
cler 
the | 
han 


«+43 


l all | 

[ 4: 
become 
lonag 
made a 
(N), — 
partunag 


of the p 


. 
monks 
advow 
to the 

6. 1 
led to 


F. 2 


W 
have thi 
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L 322 J wiids, and continues vcid till the full age of the ward, by which the determines 
eſtate of the prantee is determined, yet the yruntce ſhall have the A 8. C. 
preſentment, and not the king. Contrs, 29 L. 3. 8. b. Admitted (33) E. 5, 
by iſluec.) 2. W 

An r (9. It lapfe mncurs to the ordinary , and be, fore the 6 months paſt the Jet 3 a 

ance belong- ordinary is tranſlated or dier, it ſeems that the king ſhall have the hav £1. 

3 1 preſentment, and not the ordinary or his exccutors, or the guardian 5 * 

died, by of the piritualtics. P. 40 El. B. Dubitatur. Hobart's Reports, { JS, qua 

py, | entation 
which t 250. in caſe of death.) 

tEmpIra.les — ü ; and the hu 

carae into the hands of the king, belongs now to the King. Dr. Cate Imped'c, pl, 42. cites 50 E. 3. lind and ad: 

2 anne Li» Preſcatation, 24. 10. Cite 5. Go blantee, tert 


C10, If 


ts, 


IK 


; F. a) 


Preſentation, 

Tro. If a bp has title to preſent to a prebend, and preſents his 
clerk, who is inſtituted end inducted in the morning, and after dinner 
le ſame day the biſhop dies, by which the temporalties come into the 
hands of the king, yet the king thall not have this preſentment. 


343 F. 3. 3+] 


Preſentment to the Church. 
preſent. 


N ſhall 


P 


$A F common right the patronage of the deazry of the arcbbi- 
ſpoorich appertains to the archbithop, and he ſhall preſent 
to the avoidance: 17 E. 3. 40. b.] 
2. But by comp?ſiticn it may be elective by the chapter, and yet 
the patronage fhall remain in the archbiſhop. 17 E. 3. 40. b.) 
[3. The patronage of a prebend appertains to the biſhop, and he 
all preſent thereto. 17 E. 3. 40. b.] 
[A. If the parſon ought te preſent lo the vicarage, yet if the vicarage 
becomes void during the vacancy of the parſonage, the patron of the par- 


ſonage thall preſent. + 19 E. 2. Quare Impedit, :78.] 


made a biſhop, &c. yet he ſha!l preſent to this vicarage becauſe it was a chattel veed. 
(N), + Watſ. Comp. Inc. 5v9. 245. Cap. 13. Cites S. C. And Or. 


3 
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See(C) pl. 4. 


This 
ſhould be 
44 E. 3+ Js 


— — tt} 
Fol. 346. 
— 


If a vicarage 


happen voids 
and before 
the parſon 
preients he is 


F. N. B. 340 


Vatſon conceives, that if the 


parlonage be filled before the vicarage, yet the rigut of preſenting to tie vicarage remains in tae patron 


of che parſonage. Quere. 


5. If the king grants to an abbot and his ſucceſſors, that the 
monks ſhall have the temporalties during the vacation; now if the 
advowſon happen void during the vacation, the monks thall preſent 
to the ſame. F. N. B. 33. (U) cites Mich. 30 E. 3. 

6. By the ſtatute 3 Jac. 1. cap. 5. a popiſo recuſant comvid is diſa- 

led to preſent, &. | 


(F. a. 2) Who ſhall preſent i rpc? of Hate. 
I, HERE a man has a ward, and advowſon viids, and the heir 


comes to full age before preſentation, yet the guardian ſhall 
have the preſentation. Br. Preſentation, pl. 18. cites 4 18 E. 3. 36. 


dee Recu- 


5 
Ane. 


S. P. If he 
preſents 
within the 
6 months. 


Dr. Quare 


Impedit, pl. 67. cites 38 E. 3. 35. 8. C. — So of terart pur auter vie, or || termer, where their intereſt 


cetermines after voidance and betore preſentation. Ibid. Per Finch. 


Br. Quare Impedit, pl. 67. 


cites S. C. and P.—|| S, P. Br. Preſentation, pl. 22. Cites it as faid elſcwhete.— I It thouls be 
* 


(38) E. 3. 36. 


2. Where a man grants proximam praſentaticnem, and dies, his 
heir being in «vard of the king, and the church vide, the king thall 
have the g preſentation, and not the grantee; per Wilby. Brooke 
ſays, quære inde, becauſe it ſeems to be contrary to law, Br. Pre- 
ientation, pl. 19. cites 21 E. 3. 38. | 


man gran's 
the next pte- 
ſentation of 
an advow- 
ton, if the 


grantor die; 


and the church woids, the grantee ſhall have the preſentation, and not the lord in chivalry, of whom the 
land and advowſon is held, by reaſon of the cuſtody of the heir within age; for the lord hail not outt the 
$1antee, termor, nor ſuch like. Br. Quare Impedit, pl. 121. cites 5 H. 7. 36. by the belt opinion. 


Bb 2 


3. It 
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3. It is good title for the rd to preſent where the heir enters for 
condition deſcended, he being within age; for he is in as heir, and 
{hall be in ward; and the lord ſhall preſent. Admitted without 
argument. Br. Quare Impedit, pl. 106. cites 39 E. 3. 37. 
S. P. Per 4. In quare impedit, if baron is ſciſed of an advouſen in jure uxoris, 
3 8 885 as in aver, and the chrrch words, the feme dies before diſturbance, 
tion, pl. 18. and after the baron is diſturbed, he ſhall have this preſentation. 
_ xg Per Thirn. quod non negatur. Br. Preſentation, pl. 15. cites 
36.—8S. P. 
iin 37 H. 4. 12. 
120.—8. P. That if the feme dies without iſſue, fo that the baron is not intitled to be tenant by the 
courteſy, yet he ſhall have the preſentation. Per Newton. Br. Preſentation, pl. 22. cites 21 H. &. 56. 
Wati. Comp. Inc. Svo. 121. cap. 9. ſays, that though the wife never did pretent to the church, but died 
betore it voided ; the right of preſenting during the hutband's life is lodged in him as tenant by the cur- 
teſy, though his wite had but a ſeiiin in law, becauſe he could by no induitry attain to any other ſeiſin, 
cites 1 Inft. 29. a. 


5. Where 74s churches are united, there each patron in his turn 
ſhall have quare impedit, de medietate advecaticnis ; for the advow- 
{on is ſevered in right and in poſſeſſion there; but contra betaveen 
c:parceriiorns, tenants in common, and the like; for there the ad- 
vowſon is not ſevered, and therefore the writ ſhall be there de ad- 
wocatione medietatis, Br. Quare Impedit, pl. 107. cites 14 H. 6. 15. 
6. It a parſon be eutlazved in writ of treſpaſs, the church being 
reid, the king ſhall have the preſentation; which is adjudged anno 
22. inter Al, Pr. Preſentation, pl. 22. cites 21 H. 6. 56. Per 
Newton, | | 
7. In quare impedit the caſe was, that @ prior ſciſed of 3 acres and 
edvew/on apperdant, and the maſter of the college ſciſed of 2 chambers, 
he exchanged by indenture, and the prior entered into the chambers 
but the maſter died, and did nat enter into the 3 acres, and his ſucceſſor 
brought quare impedit at the avoidance. And per Danby clearly, 
a man cannot preſent to the advowſon appendant, if he has not 
the land to which, &c. But per Moyle, the ſeiſin tempore vaca- 
tionis is not traverſable. And fo Littleton and Moyle againſt 
Danby and Needham, &c. Br. Preſentation, pl. 3o. cites 9 E. 4. 38. 
1 8, In quare impedit it was agreed, that if a man be ſeiſed of an 
Lev. 47. fer advcw/cn in fee, and the church wids, and he dies, the executor 
eee ſhall have the preſentation and not the heir. Br. Preſentation, 
one inftzne; pl. 34. cites * 21 H. 7. 22. 
the deſcent | | 
to the heir, andthe fung of the avoidance to the executor; and where tes titles concur in an inflant tht 
9 en be preferred, as in cale of joint - tenants, the one devil-s his part, the title of the deviſee, 
and of the ſurvivor fall in one inſtant, the title of the ſurvivor being the moſt ancient right ſhall be pre- 
ferred, Mich. 33 Car. 2. C. B. Holt v. the Biſhop of Winton, —* It ſhould be 21 H. 7. 21» 


9. A nanor, to which an adv5w/n was appendant, came fo queen 
Mary by an attainder of the patron the carl of Northampton, who 
had only an eſtate for life in it, and ſhe made a leaſe thereof to R. & 
W. for forty years, if the carl ſhould ſo long live. The church be- 
came void, and one I'winiko, who claimed net under the leaſe to R. & 
W. preſented M. who was inſtituted and inducted, all which was 
pleaded, but the manor being ſettled in remainder in fee to H. 8. queen 
Elia. as heir to him, preſented upen his avaidance ; but adjudged 
againſt her, becauſe there is not a bare uſurpation pleaded, again 
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the queen, but alſo an cſtate, viz. a leaſe for years in the ſaid advow- 
fon derived from Q. Mary, and that the avoidance, whereupon the 
action is brought, falleth within the ſaid term, fo as the queen, who 
is plaintiff, is encountered with the leaſe of her anceſtor, againſt 
which ſhe cannot make title to preſent without ſpecial matter 
wherefore judgment was given again!t the queen. Le. 44. pl. 58. 


Mich. 28 & 29 Eliz. The Queen v. Middleton. Ml 
10. A many to which an advowſon is appendant is extended rota 
ö . . . * 1 
on a ſtatute merchant. Per Cur. if it become void during the if ö 


conuſee's eſtate the conu/ee may preſent, Gwen, 49. Mich, 
32 & 33 Eliz. Arundel v. the Bithop of Gloucelter. | 

11. If a man, jeijed of an advow/on, takes a wife, and dies, the heir 
' ſpall have tao prefentments, and the wife the third ; yea, though the 
huſband in his lifetime had granted away the third turn. Watt. 
Comp. Inc. 8vo. 122. cap. 9. cites 2 And. 173. Williams v. the 


* Bithop of Lincoln and Bailiſts of Bedford & D. 35. b. 28 H. 8. 

s 12. If a villein purchaſes an advowſen his lord ſhall preſent ; becauſe 

F the lord upon ſuch purchaſe of the villein may claim the inherit- | 
6 ance of the advowſon, and upon ſuch claim the inter<{t thereof : 
. ſhall be veſted in him, and then the lord in his own right {hall pre- 4 
% ſent to an avoidance. Watſ. Comp. Inc. 8vo. 179. cap. I1. 71 
g cites Parſon's Law, cap. 10. fol. 75. | bil. 
0 
r ; 


(F. a. 3) Who ſhall preſent in reſpet of Eſtate 1 


d Mortgagor or Mortgagee. | 4 
45 | "9413 
5 f. B Moertgaged to A. the manor of C. to which an advowſon is nk; — 4 
2 . . be — — . - or wy 
* * appendant A. brings bill to forecloſe. The church voids. Chanbeller 
4 Mortgagor (B) moved for injunction to ſtay proceedings in a quare King, and by 
ot impedit brought by A. Per Cur. though B. has ns fill, yet be- 8 
1 ing ready, and offering to pay the principal, intereſt, and colts, if 2 Wm. s 
p A. will not accept his money, intereſt ſhall ceate, and an union Rep. 404. 
8. ſuall be granted as to the quare impedit ; for A. can make no profit „ 
an by preſenting, nor account for any value in reſpect thereof to fink gf wood and 
or his debt, and A. therefore in that caſe, until a foreclofure, is but in — 
My nature of a truſtee for B. 2 Vern. R. 401. Mich. 1700. Amhurſt — 
v. Dawling. | and Serjeant N 
he . Selby's caſe, | 4 
lee —9 Mod. 2. S. P. admitted Arg. Paſch. 1722. in the caſe of Hungerford v. Clay. — Hut where a mort 1 V 
a gage was of an advgwſon only without more, which the mortgagor was poſſeſſed for a term of 99 years, and | 
* in the mortgage was a covenant that on every awidance the mortgagee ſhould preſent, it was inſiſted that this 
Giff-red from a mortgage of an advowſon appendant, though even in that cate ſuch covenant would be 
sd; and the Court ſœemed to incline thereto, though as to that it gave no opinion, there being an«ther 11 
een point on which it decreed a dilmithon. 2 Wms.'s Rep. 404. Hill. 1726. Gardiner v. Gritfth.—- Fi 
ho Upon the plaintiff's petition Lord Sommers ordered the defendant to revoke his preſentation, and to pre- | 
& leut ſuch parſon as the mor:gagor, or his wendee (tor he had contracted to teil) ſhould appoint. Ch, 
Prec. 71, Jory v. Cox. 
be- It was ordered that mortgagee permit mortgagor to bring guare unpedit in murtgagce's name. 3 Lev. 115, [hf 
& Stanton v. Barker cited in Walker and Hammerſly's cate, —2 Vern. 450. S. FP. though the mortgagee Pi 
. Was 1m poſſeſſion. Attorney-general v. Helketh & al. : 
was WU Alligrce of the king's title by reaſon of /imony in che Hort gager brought a quare impedit, and then a bill 
geen in Chancery that the mortgage may not be tet up nor given in evidence againſt him at a, and Lord by . 
zed Wright decreed the ſame. Ch. rec. 214. Attorney-general for Nindley v. Sudall, Hetkith & al. 1 
inſt | 


A Preſentation, 


2. A mortgagee of an advowſon held for years, without any 
other thing ined with it in the mortgage, by v irtue of an agree- 
ment expretied i in the mortgage deed tor the t purpole, preſe nted A 
| clerk on an avo! dance; ; the ee Or broug ht a bill in Chancery | 
eve „ mente o "a; Ber the? inſt: Futon 7 Ce. be clerk to reſign ; but Lord 
C. King diſmiſſed the bill, . that as a quare impedit was | 
confined to fix months after the laſt incumbent's death. ſo ou: zht a 
I 325 J hill to be limited to the ſame time; but had a quare impedit bY 
been brought within the 6 months, and the bill been preferred after 


the ſix months, the Court might, on a proper caſe, give directions 
in aid of che quare impedit, that the mortgage ſhould not be given 
in evidence, 2 Wms.'s Rep. 404. Hill. 726. Gardiner v. Grithth, tt, 
3. It ie ems, that if one, who is ſciſed in fee of an adoowuſyn, mart- f 
gages the ſame for a ſum of money, md the money not being paid, 1 
the grant 7 be, comes abſolute, and then the church vols ; if during the tl 
avoidance che e money being paid, and ha advowlſon reconveyed, the pi 
morigagor gets the clerk inflituted to the void church, the mortgagee is i 
evithout all remedy, though the void turn was in "Tn and could no 
paſs by his reconveyance of the advowſon, Watſ. Comp. Inc. bed. G 
437. cap. 22. 2 
a! 
| of 
(G. a) Preſentment to the Church. By Coparce- in 
nere, Tenants in Common or foint-tenants. II N 
all preſent of Common Night. C: 
5. P. 3 Rep. [I. O common fight, if they cannot agree e eldeft ſhall preſent ws 
bs Walkers, at e s viidance, and the 2d coparcener at the 2d, and ſo OY 
caſe; but on every ene in order. 17 E. 3. 30. 37. b. „ Kal. 1. 41 — 
lays that this 37. b. 38. M. 13 E. i B. Rot. 3. 12 H. 7. Kell. i. . 25 H 0 
is not in re- © \ alo 
a her $3+Z Co. ] Latt. 126. (f) 186. | Ds (1).] | | Io 
perſon only, but as it is annexed to her eftate ; for as it is agreed 5 H. 5. 10. her baron, who is tenan M, 


by the curteſy, ihall have it.“ Br. Pre. enta tion, pl. 1. Cites 5. C. 3 Þ P. Br. Preſentation, pl. = 
Cites F. N. B. 34.—8. P. Ibid. pl. 57 C ite Doc. & ud. lis. 2. —_—_— 206.5, P. Br. Qu: NS | mpedit 7 


pl. 12. (F 


3 2 92 All this pri WT ie” given to the eldeſt /bal goto her + i ue and N 
. op t aſjtence, Co. Litt. 166. b. (f) 186. b. (i).) 

Fr ſentation by the eldeſt, Hill. 18 H. 7. Kell. 49.— f See S. P. admitted Br. Preſentation, pl. 35. LI. 
cites 55 H. 6. 9.— [ bere is 2 diverſity between the caſe of a A by deed by act of the party, ivr 

there the privilege of election of the eldeſt daughter ſhali not deicend to her {five and where the law gives [ 
the eideft any priviiege without her act, there, that privilege thai! deform, Co. Litt. 166. b.— 1 Ur. 

Preſentation, pl. 27. Cites 24 E. 3. 52. & Monſtrans de Faits, pl. 65. cites S. C. the 

this 

__ [3; Sz tenant by the curteſy of the elde of fiſter ſhall have the ſam: de j 

ie pong privilege. Co. La 186. b. (f) 166. b. (i). J 3 

. __— 4 « Py 

Impedit, pl. 62. S. P. Cites 5 II. 5. 10. had 

fend 

4. If three jcintrtenants are of an advowſon, and the one preſents, the 

the ordinary is not bound to receive him; but if he does, the other to h 

has no remedy; for two cannot have quare impedit againſt the the e 


third; contra of coparceners, Br. Quare impedit, pl. 129. cltes tian, 
5. Af 


| | 6 E. 4. 10. 


A 


ſents, 
other 
{| the 


„ Cites 


Af 


1 one gave a releaſe te the other 


Preſentation, 


5. A fine was levied of a manzr, unto which an aavowſon was Br. Fines, 


appendant, wherein a third part Was 1 rendered back to A. for life 


with divers remainders over, and /i the other tæus parts, with the 
if they cannot agree to pre- 
ſent, a lapſe ſhall incur; they are all tenants in common, and be- 


advawſon of every 3d part as aforeſaid ; 


ing fir/? named, or laſt named, is of no privilege or prejudice; for 
being by one deed it ſhall paſs uno flatu. Arg. Godb. 128. cites 


45 E. 3. 


6. A grant was made F the next preſentation to Sir Godfrey Fo- 
liamb, and 7 four others, & corum cuilibet conjunctim & divi- 
ſim, dende executoribus & aſſignatis ſais,” and afterwards 


the church became void, and Sir Godfrey preſented one of the other 


four grantees; and adju iged, that the preſentation Sy ene alone was 
good. Mo. 4. Trin. 3: H. 8. Sir Godf rey Folian bs Calc. 
the name of Sir Wil. iam Hils caſe.— Bendl. 24. pl. 40. 8. C. but mentions no judgment. 


pl. 2. S. C.—In 1 v. Perry. 3 Bulſ. a. 66. Coke Ch.. 
was not good, becauſe au 


7. Two fer- coparceners of an adrowſon, married; the younger [ 326 ] 


ſiſter died, and her huſband was tenant by the curteſy. The church 
voided ; the clerk of the huſband of the eldeſt filter was received; 
and afterwards, the church became void again, and the ſaid hotbend 
of the younge/? ſiſter preſented, but being Aude brought a quare 
impedit, as tenant by the curteſy in /orns /ecunds, and had judgment. 
Moor, 224. pl. 304. Paſch. 28 Eliz. Beverley v. Archbithop of 
8 

The next preſentation was granted to 2, and Beſore the next 
then the incumbent died, and 
cne of them prof. ted alone, and being diſturbed, brought a quare 
impedit, and had judgment; it was all, gned for error, becauſe one 
of the grantecs had brought this quare impedit in his own name 
alone; but adjudged mainzainable, becauſe the releaſe was made 
before the church was void, and th is judg ment was armed inerror. 
Moor, 467. pl. 664. Trin. 29 Eliz. Rot. 1038. Lewes v. Bennet. 


(H. a) 


ners by Compoſulion, 


By Coparce- 
2 Compolition being. 


Preſentment to the Church. 
How th 


1. IF the compoſition be aro it common right it thall nat bind Wit he 
out” ave. 17 E 3. 38. b. Adjudged. ] 

[2. As aſter the eldeſt has preſented if the compoſition 10 that 
the eldeſt ſhall preſent again and then the 2d, and fo the others in turn, 
this ſhall not bind without deed being againſt common right; for 
de jure the 2d is to preſent. 17 E. 3. 38. b. Adjudged.] 

3. In quare impedit ; the plaintiff makes title, that comp?/erion avas 
had between the & ſeudant aud A. B. to preſent by turm, and the de- 
fendant preſented, and A. B. granted to us, our hcirs and aſſigns, 
the next preſentation by the deed, which he ſhewed, and ſo it belonged 
to him to preſent, the other prayed that the * [plaintiff] thall ſhew 
the compoſition ; and becauſe he does not claim but one preſenta- 


Arg. ſa ys if was reto! ved, that this grant 
eit cannot ; divid ed, and * 33 th at with this agrees 14 Eliz. D. 304. pl. 54 


325 


pl. 24. cites 
45 E. 3. 12, 


And. pl. 2, 
5. C. ad- 
judged ac- 
cordingly.— 
4 Le. 119. 
pl. 240. 

5. C. ad- 
judged ac- 
cordingly by 
dee (M. a) 


R oe itBnss a ADA 1947 


37 


S. P. And if 
the defend. 
ant will de- 
mur for not 
ſhewing of 


the compo. 


fition, and 
this is ad- 


tian, and fo the [deed of] _— tion belongs to the granter, and _ judged a- 


2b4 


o alan hies 1 


326 Prelentation. 


_—_ e. tothe plaintiff therefore the opinion was, that he ſhall not be com- 
zac pelled to ſhew it, by which the defendant paſſed over, and pleaded a 
plaintiff hall releaſe of A. B. Br. Monſtrans, pl. 72. cites 39 L. 3. 37. 
recover; for ; 
the deed of compoſition belongs to A. B. and not to the plaintiff, who has only a preſentation, as beld 
there by Thorp Juſtice, and the beſt opinion. Br. Pecemp:ory, pl. 25. Cites S. C. 

In Brook it is { detencant ]. 


And Holt 4. Error in quare impedit ; plaintiff counts that A. & B. ſeiſed 


_— J nee as joint-tenants of the advowſon in groſs by indenture agreed te hold as 
pofition may 7e1141ts in common, and that they and their reſpective heirs ſhould 


b: either by preſent by turns, and ſhews ſeveral preſentations alternately, and that 
7, A. died, and i- motety deſcended ts C. and made title by grant of the 
parel. If ei. next preſentation by C. 4% D. his executors, adminiſtrators, and aſ- 


deer privics ſigns, in whoſe life the church became void, and that D. made M. 


3 eng executor, and died, and it belonged to him as executor to preſent, 
* 


pa cerners) & c. The biſhop claimed title by lapſe; the plaintiff replicd, that 
er frangers D. his teſtator preſented one Symms within ſix months, and the bi- 
A blood (B ſhop refuſed him; defendant rejoined, that he gave him 3 days 
tenants in P . SER * ) U : * 3 ) 
ccmmon, or to prepare ior examination, and he never came; and'traverſed 
Teint te- that he retuſed Symms at the preſentation of the teſtator; and upon 
Nints) agree; "= : : . 
9 _ iſſue taken upon this traverſe, verdict and judgment was for the 
freſent by plaintiff; and now it was inſiſted, that plaintiff had made no title, 
earns, and ene becauſe the agreement t preſent by turns did not operate as a parti- 
7 rejents, the : . : ; > 
. tion, and fever the right, but merely as a + compoſition or agree- 
»+- . * , a £ 2 8 ? 1 ; , 
by the uſur- ment, WRich being broken, the plaintiff has a proper remedy by 
p>nion, put action; but adjudged, that it ſevered the right of preſentation. I Salk. 
ro 2 quare : , k Tn . ö 
pelt; 43. Mich. 11 W. 3. B. R. the Piſhop of Saliſbury v. Phillips. 
and this, whether the preſentation be by one privy to the agreement, or by a ſtranger. —2dly, If either pri- 
vies in blood (as parceners) or rangers (2: tenants in common or joint tenants) agree by de:d to preſenc 
dy turns, the compoſition is good, and the plaintiff nee not in quare impedit, mention the compoſition, it 
being once executed; and this ſhews that the inheritance is (evered, and that a ſeparate intereſt is veſted in 
each of them to preſent by turns. 3diy, By parol, for ſo a compoſition may be between parceners; but 
between ſtrangers in blood compoſition cannot be without deed. 1 Saik. 43. in the caſe of the Biſhop of 
Saliſbury v. Philips. Carth. 50 5. S. C. and there held that by the agreement to preſent. by turns, 
being executed on both files, there waz a partition of the inheritance of the alvowſon. —So if 3 tenants 
in common agree to preſent by turn, and every one has once ſo preſented, it is not neceſſary in quare 
impedit, for any of them to Now the compotitiun, becauſe it has been executed once; otherwiſe, if not 
executed, as was held by Stelly, Fi zhe bert, and many of the Serjeants. Dy. 29. pl. 194. Hill, 
2$ H. 3.—Watl, Comp. Inc. evo. 117, cap. 8. cites S. C. 


+{ 327 ] 
This ftatute 5. 7 Arn, cap. 18. Enacts that if coparceners or joint-tenants, or 
_ — * tenants iu comm My be ſeiſed of any Hale of inheritance in the advgw/on of 
the plaintiff any church or wicarage, or other eccliſiaſticul promseticn, and partition ts 
has but «re or ſhall be made betaueen them ta preſent by turns, that thereupon every 
(urn, tor . ; LP. 2 3 6 | i E * 
ann Hull be taken and Vg d to be feiſed o hs or her / ee part / 
a ſtranger The advoauſon ts preſent in his or her turn; as if therebe tas, and they make 
Lad uſurp'd ſuch partition, each ſhall be ſuid to be /riſed, the one of the one moiety to 
8 , 3 ; 

tur 5 ' ö WT 
— 1 2 preſent in the firſ? turn, the other of the other moiety to preſent in the ſe- 
wretert to cond turn; in like manner if there be three, four, or more, every one ſhall 
the vext a- be {ard to be ſciſed of his or her part, and to preſent in his or her turn, 
veidance in 
prejudice to the other's right; therefore the ſlatute interdi ſuch patrons enly as bawe a continuing right of 
p tronage, and to remedy the cales no! within the fate N. 2. Gibb, 25. in the caſc of the Biikop of 
Lendon and Lewen v. the Merits? Company, 


Preſentation, 327 


(I. a) By Afignee. See (k. ey 


[t. JF an advozwſon be allotted in Chancery to the youngeſt coparcener, TH is 17 
ſhe ſhall preſent and maintain quare impedit againſt the ** 3: 3% ij 
others until it be defeated. 17 E. 3. 38.] line, Siu "0 
the page, and «| 
in pl. 10. And it is ſo ſaid per Seton, that if the advowſon was allotted to the youngeſt, &c. in Chan- 1 
cery, non eſt dubium, that nel? ogg nor dereign, by force of this aſſignment, the firlt preſentment . 
againſt the others by quare impedit. 


O2. If three coparceners of a manor, to which an adubꝛuſon is ap- 1 
à dot v. 


pendant, make compoſition to preſent by turns, and the eldeſt uſurps in the B. 5 9 
the turns of the middlemoſt and youngeſt, and after uſurps again of Hereford. 4 
in the turn of the middlemoſt, yet the youngeſt may pr-ſent in _—Y b. | 
0 * OU . 1:3 
her next turn. 30 E. 3. 14. b.] | __— 1 
I3. So if coparceners make compoſition to preſent by turn, and — _ 1 
the one uſurps in the turn of the other, yet ſhe upon whom the * 


uſurpation was, * may preſent upon the compoſition in her next + pg, 2147 3 
turn. For the uſ/urpation betreue coparceners 1s an uſurpation but r 4 
the ſame turn uſurped, and des nt put the other to her writ of right, — wy 
G 4 Cite » 7's e 

F. N. 34. J. 22 E. 4. 9. See the flatute W. 2. cap. 5.] 1 * bw 
awarded accordingly.—4 Le. 222, 223. pl. 256. cites S. C. Per Brian. iN : 


[4. If a partition be made 79 ane coparcener, and an advowſon af- I - — bil 
ſigned to her in Chancery, the others being <within age, yet at their he King ag | 
full age they may preſent by compoſition, or preſent by turn as if Frevil. Ibid. 

54 ON 3 2 o. b. P 
no partition had been made. 17 E. 3. 37. b. 30. b. Adjudged.] Nele * 
| 37. b. Per Hill. 


5. Tos coparceners and a ſtranger, who pretended a right to the [ 328 
eſtate and an advowſon, agreed by indentures mutually executed, 
that each of them thould preſent by turns until ſuch time as a par- 
tition could be made. An act of parliament confirms the inden- 
ture, and enacts, that every agreement therein contained ſhall 
ſtand, and that all the reſt of the lands not particularly named, 
and otherwiſe diſpoſed of by the ſaid indenture, thould be held 
by theſe three in common; the I/ in turn grants the next avid. p 
ance (the church being full) to the plaintiff, and judgment for him 4 
for it was agreed, that there ſhould be a preſentation by turns, WI 
and therefore for one turn each had a right to the whole advow- 
ſon by reaſon of the a&? of parliament which confirmed the agreement, 
and thereby an intereſt is ſettled in each of them until partition made 
but this agreement would have veſted no intereſt in cither of them 
without an act of parliament to corroborate it; therefore there 
had been no remedy upon it but by action of covenant. 2 Mod. 97. 
Trin. 28 Car, 2, Croſſman v. Churchill, 


PEI "I 


7 mg Was 


e 


328 | Preſentation. 


(K. a) Preſentment to the Church. By Coparceners 
or others, where it is to be made by Turn, What 


Preſentment hall /erve for a Turn. 


See C. a) pl. I. JF an advow/on deſcends to bet coparceners, the one being avithin 


3 A age and in ward, and the guardian marries with the eldeſt, 
—Several and after the church vids, and the guardian preſents in the name of 
3 nay b:th fifters ; this ſhall not ſerve for any turn to the eldeſt 3 but at 
i | | r . . 7-0 5 
CS” the next avoidance if they cannot agree in preſentment, the eldeſt 
preſentment ſhall preſent alone, as if no prefentment had been made after the 
if the deſcent to them. D. 35 H. 8. <5. 5. Cure. | 
mount 35 55. 5. Quzre. ] 
would not join with her; for this ſhall be ſald the commencement of her turn, becauſe ſhe had not the 
tura at the lait avoidance, that preſentment being made in the nam erf both ; fed alli e contra. D. 55. 
Pl. 5. Paſch. 34 & 35 H. 8. Archdeacon Carew's C2i:. 


As for in- [ 2. If two have title to preſent by turn, and zhe one preſents, and 


Socher ſuch Bis clerk admitted and inſlituted, Sc. and after is deprived for * crime 


or other ſuch | 
cauſe. Cro. Or hereſv, or any other cauſe, yet he {};all not preſent again; but 


E. 687. this ſhall ſerve for a turn, becaute the church was full, until the 


4 ſentence declaratory comes. Co. 5. W1xDs0R, 102, ] 


S. C. by name of Windſor v. Archbiſhop of Canterbury, Loveday, and Fle cher. —S, C. Mo. 668. 
pl. 760. Paſch. 40 Eliz.—S; if grantee of the next as dance pieſents one who 15 admitted and in- 

ered, but dies before induction, the grantee ſhall not preſent again ; but if he die: before inflirution, 
it is otherwiſe. Arg. Mo. 4423. pl. 609. Hill. 38 Fliz. in the caſe of Robins v. Gerrard. -S. P. 
Arg- Goldib. 163. ſays, it was to adjudged in Colfhii! 5 caſe. —S, P. per Gawdy J. and agreed per 
Fenner J. and Popham Ch. J. Coldib. 165. in the cale of Robins v. Prince. 


See (I- a) pl. [Z. So if a man, who has a turn, preſents one hs is merely a lay 
e perſen, and he is admitted and inflituted, Sc. and it is declared by 
Roll Reds. ſentence, that he 1s incapable, and therefore void ab initio; yet be- 
eites 5 Rep. cauſe the church was full until the ſentence declaratory comes, 

though this ſhall relate to tome purpoles, it hall be for a turn. 

Co. 5. WixpsoR, 102.] | 

Cro-E. 687. [. S= if A. who has one turn, preſents B. who is admitted and 
12 g. inſtituted, &c. and after he it deprived by ſentence ; whereupon C. 
5. C.—Mo. who has the 2d turn, preſents D. who is admitted and inſtituted, Ec. 
553. Love- and after he is deprived, and the fir ſentence of deprivation of B. 
— declared to be vid, and he re-/\ored, and after D. dies, and then B. 
and Hitch; * dies, C. ſhall preſent in his turn z. for though D. was parſon ſor 


becauſe the the time to all purpoſes during the firſt deprivation, and B. was 


ſentence de- 3 4 ö e OP waa” 
claratory for not incumbent, yet when the 2d ſentence comes, EB. was incum— 


the reftitu- bent again by ſorce of the firſt preſentment, inſtitution, and in— 


tion made 2 duction, and needed not a new inſtitution, &c. and fo B. died in- 


llity 1 | 0 | 
— — cumbent by force of the ſirſt preſentment in the firſt turn. Co. 5. 


tion of B. WIN DSsOR, 102. Adjudged.] 
and fo ut- 
rerly defeats the incumbency of D. as if he never had been preſented. 


3291 


[5. LA 


© — — 


1 


1 * 


ut 
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Tr. But in the ſaid caſe, if D. had died incumbent before the ſecond Cro. E. 686. 


| ſentence, or if the firſt ſentence had not been reverſed ; then this Mo. 558. 


\ : pl. 760. 
ſhould ſerve for the turn of C. who preſented him. Co. 5. 
W1NDSOR, 102. b.] 
[6. If a man preſents B. who is admitted, inſtituted, and inducted, By his not 
n . A 1%. at 
but he has nt ſubſcribed the articles, &c. according to the ſtatute of "— _ 
; b : . . . . * C ne 
13 El. by which the admiſſion, inſtitution, and induction are void, yas never 
it ſhall not ſerve for a turn; becauſe the admiſſion, inſtitution, lawful par- 
and induction, are merely void by the ltatute. Co. 5. WINDSOR, c— 
| nurch, 
102. b.] 33 
the ſtatute 
of 13; Eliz. D. 377. b. pl. 31. Mich. 23 & 24 Eliz. Anon. bd. Marg. favs, it was adjudged, 
that the church is void, ipſo facto, without deprivation, cites Trin. 48 Eliz. B. R. Baker v. Breat. 


Hob. 168. Cites S. C.——- 5. C. cited, and S. P. held by Vaughan Ch. J. Vaugh. 133. 
Hiil. 22 & 23 Car. 2. in the caſe of S#uTE v. HIDDEN. 2 Jo. 19. 5. C. And th2te Vaughan 


Ch. J. took a diverfity between not reading the artiCiLs and not ſubſe iving them; for the datute prohi- , 
bits admiſſion before ſubicri; ton, and makes the admiſſion, inititution, and induction void. 


7. Where the ene leſes bis turn by lapſe, this ſhall ſtand for his 4 in quare 


2 4 

turn; and at the next avoidance, the other ſhall have his turn A. 

again; quod nota. Br. Preſentation, pl. 26. eary of the 
church of 


L. of a voidance of a vicarage again the biſhop of E. and H. and counted that be bad one prebend as | 


above, and IH. bad ſuch anither, ard th * are ſciſed of theſe 4 "ehends in the cburch of L. to which the 
vicaruge is appendant to preſent by turn; and that J. tie Fit preſented D. his clerk, &c. % was 
rec.tved, by <vbrfe death, &c. the church voided, and the biſhop in default of H. made collation to ene Ge 
c. and made induttion in right of H. by el e death the vicarage is now weid 3; ſo it belonged to him to 
preſent, and the defendant diſturbed him, &c. and a good count. Br. Preſentation, pl. 26. cites 
24 E. 3. 26. 

8. A man ſeiſed of a mauer with advowſon appendant had ifſue 
four daughters and died, and they made partition, and that each pre- 
ſent by turn in degrees as their age was, by which the let commens- 
ced, &c. and her clerk was in, and after the eldeft died, her heir auith- 
in age, and found by office for the king, and he ſeifed the ward, and 
after the church veided again, and the king preſented in the turn 4 the 
fecond daughter; and per Cateſby, the king preſented in right of 
the heir, and therefore his preſentment in the turn of the ſecond 
daughter does not put her to her writ of right of advowſon. But to 
this Brian and Choke were ſtrongly contra, and that this is uſur- 
pation z ſor there is 79 privity of the partition in the king, and zhis 
preſentation is in jure regis proprio as lord, and never ſhall make title 
to the heir in quarc impedit. Br. Quare Impedit, pl. 139. cites 
22 E. 4. 8. 

9 Where one parcener preſents in the turn of her coparcener, this Ss of grants 
docs not put her to her writ of right of advowſon as uſurpation 9! <parce> 

| ” 4 nets. Ibid, 

done by a ſtranger thall do, by reaſon of the privity, ſo that ſhe loſes Whaus 
nothing by this turn, and ſhall have her turn again when it comes ſeveral pa- 
to her turn again; per Cateſby and Brian. Br. Quare Impedit, de, 


and cne 


pl. 132. cites 22 E. 4. 8, | uf 


urps upon 
. 3 e other, 
that other ſha'l not preſent to the next avoidance, but muſt wait till his turn comes round. Gibb. 253. 


Paſch. 4 Geo. 2. B. R. held ſo in the caſe of the Eiſhop of London and Lewen v. the Mercer's 
Company. | 


10. In 
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10, In quare impedit ; four manors deſcended to four dauehters, 
and an edvow/on was appendant to one manor, and they made partition 
[ 330 J & all except the adveſon, and fo that each daughter had a manor, and 
nothing determined of the advozofon by compoſition or otherwiſe, and 
after the church voided, and the elde/? daughter preſented, and at 
another voidance the /econd daughter preſented, and at a third avoid- 
ance the ranger preſented, and after the incumbent died, and the 
feurth preſented, and well, by the opinion of the court; for the 
fourth ſhall not loſe her turn by the ulurpation of a ſtranger ſuf- 
fered by the third daughter. Br. Quare Impedit, pl. 118. cites 
7. 

11. If the ling upon his promotion f the incumbent to a biſhoprick 
does not take benefit of the firſt avoidance, but „fre a ſtranger 
to preſent, and the preſentee dies, he ſhall not have his prerogative to 
preſent to the ſecond avoidance. Cro. E. 790. Mich. 42 & 43 Eliz. 

C. B. Baſſet v. Gee. 
Ow. 131. 12. A. and B. ſeiſed in fee of every other turn; A. preſented; 
Mich. 422 & then B. preſented in his turn, and after induction his clerk is de- 


Eh . . 0 . . . . 
OW prived, but no notice it given. The biſbep collates. A. grants his fee 


10 J. S. The collatee dies. It is now B.'s turn. For A. before 
his grant to J. S. might have removed the collate? for want of no- 
ticez but he dying incumbent, A.'s turn is ſerved. But after A.'s 
grant to J. S. neither A. nor J. S. could preſent, and the colla- 
tion was good againſt all but the very patron, who, after the 
grant, could not have action, but he has deſtroyed it by his grant, 
and fo none can have it. Cro. E. 8:1. Hill. 43 Eliz. C. B. Leak 
v. the Biſhop of Coventry and Babington. 

13. Where the king has title by lapſe and preſents, and his pre- 
ſentee is inſtituted, yet the king may revoke his preſentation and 
preſent another, his turn not being ſerved by inſtitution, only be- 
fore induftin, Watſ. Comp. Inc. 197. cap. 12. cites 1 Le. 156. 
Trin. 32 Eliz. Wright v. the Biſhop of Norwich. | 


Fol. 348. (L. a) Preſentment to the Church. Mat Perſons 
ns may be preſented. 


Br. Preſen- [I. A N abb:t may be preſented to a church; (for he was capa- 
tation, pl. a. ble of an appropriation by which he was perpetually par- 


Cites 5. C. c imparſonee, and had curam animarum.}) 34 H. 6. 15.] 


Br. Abbe, 
pl. 22. cites S. C. 


Br. Incumbent, pl. 2. cites S. C. 


Br. 3 [2. A maſter of a college is not preſentable to a parſonage.— 
tation, pl. 2. 34 6. 15.1 | 


eites S. C. 5 
Br. Abbe, pl. 22. cites S. C. Br. Incumbent, pl. 2. cites S. C. If a corpora- 


tion conſiſts of matter and confrerts, and the maſter and confreret preſent the maſter, it is void; tor the 


preſentor and preſæntee are one and the ſame perſon. Br. Preſentation, pi. 23. cites 14 H. 8. 2. per 


And per Moore |]. the maſter or head of the corporation cannot be ſevered from 


Fitz- James. 


the corporation, but other of the commonalty may; for the maſter and confreres, or the dean and 
chapter, may preſent one of the cenfreres, or one of the chapter; for he is not a perfect body without 
the head; but he is a perfect body if the maſter, or head, and the greater part of the commonalty aſ- 


ſent, Br. Preſentation, pl. 23. cites 14 Hf. 3. 2, Br. Que Impedit, pl. 86. cites 14 H. 8. 2. 20. 
; Watſ. 
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Wat. Comp. Inc. 3vo. 205, 206. cap. 13. cites S. C. — Watf. Comp. Inc. vo. 392. 
tap. 20. Cites 8. C. and adds, quzre, whether the inftitution and induction in ſuch caſe be merely 
void, ſo that lapſe may run from the time that the church became firſt void ? and ſays, he conceives ic 
is not ſo, but the dean and chapter may well preſent one of their chapter, or any corporation, one of 
their members, and cites 3 Buiſ. 43. Trin. 13 Jac. Harris v. Auſtin. It has been held, that 
when the maſters and brothers of an hotpital did preſent the maſter, and the maſter and brothers did 
bring a quare impedit againſt the maſter by a ſtrange name, that the writ did well lie, and that they 
ſhould recover, the pretentment being void. Watf, Comp. Inc. 8vo. 515. cap. 26. cites 12 f. 8. 12. 
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[3. The ſame law of a dean and chapter, (though by corruption Br. Abbe, 
they were capable of an appropriation, and a vicar made to have 3 
curam animarum for them. Com. 497.) 34 H. 6. 15. Incumbent, 
pl. 2. Cites 8. C. 


[.4. It ſeems, that an alien, who is a miniſter, may be preſented As to what 
to a church, though an alien cannot have poſſeſſions of franktene- — 
ment here, becauſe by intendment they will adhere to their coun- poſed inno- 
try and againſt us in time of war, and tranſport the treaſure of the cence of ſpi- 
realm out of the realm, yet this is not intended of ſpiritual men — 
and this was the reaſon that anciently it was uſual for aliens to tended in- 
have ſpiritual promotions here, and priors aliens had many poſſeſ- <onvenien- 


R cies, might 
ſions here, and were parſons appropriate.) can _ 


nation by other aliens, if they were allowed to enjoy eſtate here, was the reaſon they were ſuffered to 
enjoy eccleſiaſtical benefices here, could not ſure be the reaſon, but rather the pope's uſurpation, and 
a fubmiſſion to his pretended authority in church matters, and his providing many eccleſiaſtical pre- 
ferments here to aliens, his friends and creatures, was the chief reaſon aliens enjoyed benefices in Eng- 
land, though other reaſons probably might be fancied to diitinguiſh it from the caſe of laymen who had 
a freehold in their own right; but the practice I believe has always continued to allow aliens to enjoy 
eccichaſtical benefices here. Watſ. Comp. Inc. Svo. 376. cap. 20. 


Ly. By the ſtatute of 13 R. 2. and 1 H. 5. Frenchmen are diſabled They are 
to have benefices in England, and Frenchmen endenizened; but _ — 
quzre, whether they continue of force at this day.) 

[6. If a /ayman be preſented, inſtituted, and induced, he is par- SeeAne.r6. 
ſon de facto, and it is not a mere nullity. Hobart's Reports, 209.7 72 ach. 
Beneſield v. Pickering. Bendl. 195. S. C. — D. 292. b. pi. 1. Mich. 13 & 14 Eliz. S. C. 
Watſ. Comp. Inc. 3 vo. 52. cap. 5. cites S8. C. — 8. P. per Popham Ch. J. Cro. E. 318. Hill. 
36 Eliz. B. R. in caſe of Pratt v. Stocke. At comm-n !aww a mere layman was incapable. By 
a ſtatute in Q. Elizabeth's time, a deacon was made capable; by the ſtatute 14 Car. 2. 4. none but a 
yriq is ſo ; and this ſtatute is declarative of the common law, and the benefice nt ip/o fats vid, but 
that there muſt be a deprivation ; and it is not like the caſe of a woman preſented, which is a perfect 
nullity ; but when a mere laicus is in, the church is full; per Scroggs Ch. J. 2 Show. 54. Patch, 
31 Car. 2. B. R. in c2fe of Hill v. Boomer, 

A layman is capable cf a preberd, for non habet curam animarum. Cro. E. 79. Mich. 29 & 39 
Eliz. B. R. Bland v. Madox. 

A doctor of the civil law was admitted, inſtituted, and inducted to a living, being only a layman, 
and made a leaſe for years of the rectory ; and if it was good, was the queſtion, The leaſe was con- 
' firmed before 13 Eliz. by the patron and ordinary. Per Gawdy J. ſuch acts which he was not capable 
to do ſhall net bird the ſucceilor, becauſe upon the matter he was never incumbent,. and cited 4 H. 7. 
.. and 28 H. 8. D. . . But Popham and Fenne: J. contra. For in regard he was furſen de facto, 
and ſuch an one whereof the law takes cognizance by his induction, and the people cannot take notice 
of any other, all acts done by him during that time thall bind as wel} as if he had been riglitful parſon. 
For it would be miſchievous if all the acts by ſuch averments ſhould be drawn in queſtion. And all 
agreed, that all ſpiriiua/ att, as marriage, adminiſtration of the ſacraments, &c. by ſuch a one dure 
ing the time that he is pacton are good, and therefore a /ea/e made by ſueli an one, and confirmed by the 
patron and ordinary, ſhail well bind the incumbent ſucceitor z and refolved to have adjudyed it accord- 
ingly by conſent of Gawdy J. But for other defects the juCgment was ſtayed. Cro. E. 775, pl. 5. 


7 
Mich. 42 & 43 Eliz, B. R. Cuſtard v. Winder, —— Mo. 606. pl. 8 36. 8. C. and fays, that 


the ſucceſſor became bound in ar obligation after the 14 Eliz. that the leſſee ſhould enjoy the term ; 
after which obligation the ſucceſſor was abſent, more than 30 days in a year; au the qucſtion was, if 
the obligation was void by the &aiute of 14 Elis. and adjudged that it was aut, becaute the leafe was 

| good, 
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good, and ſo was the oblig tion made for enjoying the leaſe which the ſucceſſor could not avoid, And 
note, they agreed, that the parſon being a lay man owght te bave been deprived ; for otherwiſe all his acts 
will be good as lawful patron tiil deprivation. — And the deprivation thall not have ſuch relation 
to make him no parton ab initio, though it be declaratory ; for the ſucceſſor ſhall not have meme profits. 
D. 292. b. Marg. pl. 2. cites S. C. — Watt. Comp. Inc. Svo. 119. cap. 8. cites S. C. 

Though a layman, by being admitted and i»/?:tuied 15 a benefice, has a freehold, vet he may be ſued in 
the ſpiritual court and deprived for that cauſe; but if he has wiong done him, he may, peradventute, 
tty it by aſſiie. Cro. C. 65. Hill. 2 Car. C. B. in Sutton's calc, 


(7. If a man ery illiterate be preſented, inſtituted, and in- 
ducted, this is not a mere nullity, but he is parton de facto. 


S. P. per [8. If a «man be preſented, inſtituted, and inducted, it is a 


Scrogge, | Few EE Mp 1 
2 Show: gg. mere nullity, becauſe her incapacity is apparent. Hobart, 209. 


Paſch. 31 Car. 2. in cale cf HII v. Boom, 


[ 332 ] (M. a) What Perſons may be preſented for a collateral 
Reſpef. g 


[1. IF a grant of the next avoidance be granted ts three, and after 


grantee being a clerk, this is a good preſentment, and the biſhop 
cannot refuſe him, though all three were jointenants thereof by 
the grant, and only two of them joined in the preſentment ; be- 
cauſe the third perſon cannot preſent himſelt. D. 13, 14 El. 


304. 54. 

Perhaps that 2. But if ne of the three grantees had preſented the third alone, 
— the biſhop might have refuſed him. D. 13, 14 El. 304. 54.) 
tain quare impedit; for the babondum was eit: & uni erum conjuntm & divifim, and ſo the ſeverance 
in the habendum ſeems vid in laws D. 304. b. pl. 54+ Watſ. Comp. Inc. Svo. 402. cap. 20. 
Cites S. C. | 

Preſentment of the third by one alone was held good, the grant being to the three et eorum cuilibet 
conjunttim & diviſim. Mo. 4. Trin. 31 H. 3. Sir Godfrey Foliamb's cafe. Wati, Comp. 
Inc. 8 vo. 402. cap. 20. cites S. C. And. 2. 8. C. 4 Le. 119. S. C. by the name of 
Sir William Hollis's caſe. Bend. 24. S. C. by name of Hor r1s v. Rofl Ap, where the deed 
of grant is recited verbatim, and no haberdun: in it. Mo. $49. pl. 1154. Coke Ch. J. cited this 
eaſe out of Bendloe, and takes a difference betrvern a joint intereſt and a jeint authority, and that one 


alone could not preſent, becauſe it was a joint intereſt, but that had it been a joint authority it had 


been otherwiſe. 

If three are ſeiſed of a marr with adviwwſen appendant, whereof the one is a prieſt, and they three 
preſent the prieſt by a ſtrange name, who is admitted, inftituted, and inducted, this is a good preſentation, 
and a good ſeiſin for them; and if the prieſt dies, and the other two ſurvive, this is good title for them 
in another quare impedit; by the juſtices. Br. Preſentation, pl. 45. cites 21 E. 4. 66. 


Wat, 3. He who preſents himſelf by a range name where he is patron, 


Comp: lac. and takes, he ſhall be put out for ſpoliation ; for he may pray the 
403. cites : Ip . 
S. C. s. ordinary to * admit him, but not preſent himſelf. Br. Quare Im- 


2 pedit, pl. 18. cites 35 H. 6. 59. 

ordinary 

does admit him accordingly, this gains no poſſeſſion; for there is no preſentation, and a man cannot 
plead plenarty of his own preſentment, Watſ. Comp. Inc. 8vo. 204. cap. 13. cites 14 f. 8. 3. 


And af er- 4. Stokes the father was incumbent, and after his death the pa- 
wares up93 tron preſented Stokes the ſon, who was refuſed by the biſhop, be- 
for aconful- cauſe by the canon law filius non poteſt ſuccedere patri in eadem ec- 


tation, bz- cleſra, whereupon the patron preſented Sykes; then Stokes the ſon 
| | obtained 


28 2««ͤ mas 
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obtained a diſpenſation non obſtante the canon; but the ordinary cauſe other. 


inſtituted Sykes, and cauſed him to be inducted. Thereupon "_ =—_ 


Stokes the ſon ſued Sykes and the ordinary in the delegates z but meay, the 
by all the juſtices a prohibition was granted; and Jones J. ſaid, Court te- 


that he had known it granted three times, where both perſons —__ 
claimed by one patron. But he and Doderidge held, that the Ta. 283. 


cauon above-mentioned holds nt in this church; and Doderidge ſaid, S. C. by 


4 8 ©» 4 name of 
that ſo was the opinion of a learned civil lawyer, Lat. 191, Stokes Saas C | 


v. Sykes. Styles.— 
Noy. 91. 
S. C. by che name of Stock v. Sicks. 
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(N. a) To whem it thall be made, 


LI. AER lapſe incurred to the metrep:litan, and before col- Hutt. 24. in 


lation by him, if the patron preſents, he may preſent 79 the 1 1 


ordinary of the dioceſs without preſenting to the metropolitan.— Bieuer os 

Contra. H. 41 El. B. R. per Popham.] Rocuks- 
TER, it 

was held to be “ clear, that though the ſix months paſs, yet if the patron preſents, the biſhop wal to 

admit, though it be after the title devolved to the metropolitan. — —— Watſ. Comp. Inc. Svo. 265. 

4p. 15. Cites S. C. Wa. Comp. Inc. Svo. 199. cap. 12, Cites S, C. 

| * | _ 7 
L 


„ 3 5 nr Sits IS at 


(O. a) At what Time [a Man] may preſent. Fol. 349. 
| — — 


[ 1. * a man preſents his clerk to the biſhop, who dies before he And the bi- 
is received, he may preſent anciher. 38 E. 3. 36. b.] ſhop ſhall 


: Web 
[2. If a man preſents his clerk to the biſhop, yet he may preſent free unt 
another before the biſhop has received his clerk, 38 E. 3. 36. b.] which iſſues 

: O tne 
biſhop does not mention that the biſhop ſhall receive the ſame perſon that was ſirſt preſented to him. 
Per Finch. Br. Quare Impedit, pl. 67. cites S. C. Br. Preſentation, pl. 18. cites 
18 E. 3. 36. but it ſhould be (38.) 


3. 3 E. 1. cap. 28. enaQs, that c clerk of the king or «ther juſtice 

Hall receive the preſentment of any church, wwherecf plea ts pending in 

the king's court, without ſpecial leave of the king, in pain to loſe the 
church and his ſervice. 

4. Where a man freute to the bifhgp, and he will net receive Br. Quare 
bim, he may preſent as many as he will till the biſhop auill receive EY | 
him. Br. Preſentation, pl. 18. cites 18 E. 3. 36. 

5. It an incumbent changes his benefice for anither, or refigns it, 
the patron may preſent immediately; for theſe are voidances in 
law and in fact. Br. Preſentation, pl. 49. cites 2 H. 4. 5. 

6. In quare impedit, the defendant /aid, that the incumbent was 
Preſented, living the other incumbent, and ſo he is in by ſpoliation, 
&c. Br. Quare Impedit, pl. 13. cites 33 H. 6. 26. in a nota. 

7. When one having good title to preſent, and an incumbent by 
u/urpattin ig admitted, inſtituted, and indufed, and ajter that the 
Fatron preſents, and the biſhop refules, and after the patron re- 

covers, 


—— 
— 


333 


r 
m * o * 2 ** 


Preſentation. 


covers, and then he, which had this preſentation, exhibits it to 
the biſhop, this is now a good preſentation; and the patron can- 
not revoke or give him a new preſentation ; but if the patron, be- 
fore the death of the incumbent, makes letters of prefentation, 
that is void; becauic he had no title to preſent. Hutt. 67. Mich. 
21 Jac. Rud v. the Biſhop of Lincoln. 

8. If the patron preſents his clerk a week before the 6 months be 
ended, and the crdinary refuſes the clerk for inability, becauſe he is 
unlearned, and en the 6 months paſs before he preſents another 
after the 6 months after the death of the incumbent ; in ſuch caſe, 
the biſhop ſball have the collatien of the clerk, becauſe it r the folly 
cf the patron, that he did not preſent his clerk before, ſo as the 
ordinary might examine him; and that thereupon if he be found 


. to be unable, that he might preſent another clerk to the ordinary 


[ 334 ] 


See (M. b). 


Watſ. 
Comp. Inc, 
3vo. 38 5. 
cap. 20. 
cites S. C. 
But other - 


within convenient time, and for that cauſe is the 6 months given 
to the patron, that he provide another clerk in the mean time; per 
Ld. Dyer. 3 Le. 46. Mich. 15 Eliz. in the Common Pleas. 

9. Quare impedit to the vicarage of Huſton in Suſſex, by the 
King againſt and the Biſhop ; the caſe was ſuch, the 
Ling had the adviw/en of the vicarage belonging to ſuch a manor, 
by reaſon of the wward/hip of the which became void dur- 
ing the minority of the heir; the heir ſues livery ; the king preſents 
thereto under the great ſeal ; and afterwards (without mentioning 
this firſt preſentment) preſents thereto another under the ſeal of the 
ccurt of wards ; the ſecond preſentee is admitted, inſtituted, and 


inducted by the biſhop before any notice of the firlt preſentment; . 


the king brings a quare impedit again the firſt preſentee ; and ad- 
judged, that it /ay nt ; for by Coke and Warburton, it was with- 
in the diſpoſing of the court of wards, although it were after 
livery, becauſe it was a chattel veſted. Cro. J. 247. Trin. 8 Jac, 


C. B. the King ....- 


P. a) At what Time it may be. | Before Deprivation. | 


LI. IF an incumbent be deprivable, yet the patron cannot preſent 
another to the church before he is deprived; for the 


church is not void before. Contra. 17 E. 3. 59. b.) 


[2. If the viſitor, by command of the king, returns into Chan- 
cery good matter of deprivation 4 the clerk of the king, yet the king 
cannot preſent another to the c urch before that he is deprived. — 


Contra. 17 E. 3. 59. b.] 


wiſe it is where the church is for ſome fault or defect in the clerk declared by the law to be actually 


void. 


3. If an incumbent be created a biſbap, the firlt beneſice is void 
immediately; but if he takes tavo benefices incompatible, this is a 
voidance in law or cauſe of voidance, and not void in fact, to 
make the patron able to preſent till he be convened and deprived 


by ſentence ; per Hill; and ſo ſee that the voidance is not by a 
a 


Preſentation. 


act only as it is of reſignation, or of the taking of a biſhoprick z 
quizre of thoſe of the ſpiritual court. Br. Preſentation, pl. 50. 
Cites 11 II. 4. 36. 


(Q. a) At what Time it may be; ere the Church 
rs full, 


['1, [ F J. S. preſents, and his cler ig admitted and inſtituted, J. D. 
| cannot preſent his clerk before induction; for the church 
was Vill again/? a conmon perſon before; for by the inſtitution he 
has curam animarum. 38 E. 3. 4. My Reports, 13 Ja. B. be- 
tween * HitcnyixG axp GLovri; and in the ſame caſe H. 15 Ja. 
B. R. adjudged. D. 4 El. 217. 62. adjudged. 22 H. 6. 27. Co. 6. 
BoswELL, 49. b. 33 H. 6. 24. Co. 4. 76. b. Co. 7. 26. Co. 6. 41. 


Da. 82. b. 21 E. 4. 34. b. Com. Hars, 5 28. 
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* S. C. Roll. 
Rep. 191. 
227. 2 Roll. 
Rep. 6. Hill. 
I © jas B. Ro 
— Adm fin 
and inſtitu- 
lion without 
more, is 
good plenar- 
ty and poſ- 
ſeſſion be- 


Roc common perſons. Br. Plenarty, pl. 5. ches 22 H. 6. 27% — Pr, Quare Impedit, pl. 1. cites 


S. C. —— S. P. Ibid. pl. o. c:ic3 33 H. 6. 24.— 8. P. Ibid. pl. 83. cites 22 H. 


6. 25.— 


S. P. Br. Prerogative, pl. 2. cites 38 K. 3. 8, 9, & 10. —8. P. Br. Prejentation, pi. 17. Cites 


| 38 E. Jo 3 4» 8. P. Br. Quare Inpcdit, pl. 65. cites 8. . 
: 503. cap. 26. Cites Sei, 88, Hit. 22 . 7. 


S. P. Watſ. Comp. Inc. 85. 
5. Þ. Watſ. Comp. Inc. 8vo. 50. cap. 4. 


An! Ibid. 51. it is fud, that by admiltfion and inftitution the church is full as to the cu:e of fouls, and 


againſt himſe:f and all other perions, unlels the King. 

q 

0 

> [2. But if a common perſon preſents, and his clerk is admitted 
1 and inſtituted betore induction, the 411g, if he has right, may pre- 
3 ſent, and his clerk ſhall be initicuted ; for the church is mt full 
— againſt the king before indudtim. 33 E. 3+ 4. 9. adjudged. M 
— Reports, 13 J. B. between Hyr ch Ng AND GrLoveR, and H. 
T 15 Ja. B. R. in the ſame caſe fo adjudged. D. 4 El. 217. 62, 


Co 22 H. 6. 27. 33 H. 6. 24. Co. 7. 26. Co. 6. 49. b. Da. 82. b.] 


Arat the 
king there 

is no ple- 
nirty et- 
out ind. tin 
or inſtalla- 
tion; quod 
nota, Br, 
Plenarty, 
pl. 5. cites 


22 H. 6. 27. ——— Br. Quare Impedit, pl. 2. cites S. C. —— S. F. Ibid. pl. 10. cites 33 H. 6. 24. 
S. P. Ib.d. pl. 65. cites 38 E. 3. 3. 8, 0. ————S. P. Ibid. pl. 83. cites 22 H. 6. 25. Ss, P. 


Br. Preientation, pl. 17. cite 38 E. 3. 2, 4. 
9, & 10. S. t. Wat. Comp. luc Seo. 30g. cap. 20. 
] £9, Cap - 4. 


3. P. Er. Prerogative, pl. 20. cites 38 E. 3. 8, 
S. P. Wati. Comp. inc. Zvo. 
S. P. And yet it tne patron preſents, and his clerk is admitted and inſtituted, and 


forbear; to be inducted 18 months, the King 1 not prefent upon him for lapſe, the inſtitution ſtops 
ping the lapſe from going to the inferior ordnaey Watl., + Comp. Inc. $vo., 195. cap. 12. cites 
nt Hob. 154. Colt v. Glover, and Galdib. 164. Hill. 43 Elia, per Popham, in caſe of Robbins v. 


he Prince. 


In quare impedit it was agreed, that where a & op preſents to tbe proberd, end dies before induction, 

by which the temporaities come into the Hands ot the K ung, that the king foal! preſent to the prebend ; 

An- for there is no plenarty againit tle king without induction. Br, Plenarty, pi. 3. Cites 11 H. 4. 7, 
ing So where the biſhop mates wll/ation, ad ds ietie nadction. And from hence it ſeems that c://ation 


WY tution. Ibid. 

vally [3+ But if the king has nat aun right to the church, the church 

is full by admiſtion and in{titution of the clerk of a common per- 
ſon, without induction againſt the king alfo, fo that he cannot 

void preſent. My Reports, 13 Ja. B. between Hirchixg AND GLOVER. 

is a And Hill. 15 Ja. B. R. in the fame cate agrecd.] 

, to 1 

ved 


his Vol., XVIII. Cc 


with inſtitution is good plenarty agair// @ common per jong as well as preſentation with admiſſion and inſti- 


103351 


S. C. and 
S. P. by 
Coke. Roll. 
Rep. 227, 
228. and 
that ſo it is 
if he claims 
from a common perſon. 


Ca. Tf 
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S. P Or (J. If a man v/urps upon the king, and his clerk is inflituted and 
7. inducted, though the patronage be not out of the king, and the 
Mick. 13 king may remove the incumbent by a guare impedit, yet till re- 


Jace B. R. 9ngwai,, the church is full againſt the king; and ſo during this time 


C. b 
ien Fine he cannot preſent any other to the church; for by the uſurpation 


Kinzv. bi. the preſcntment hac vice is out of the king. M. 13 Ja. B. R. 
oper Nr between the KiNG AND SACKER, agreed. Fitz, Na. 36. KX. 
wich, Cole, 

1 H. To 19. Co. 6. 20. and 49. b.] | 


and Saker. | 
Before remotion dy quare impedit, the plenarty ſhall bind him quoad the poſſeſſion; for reaſon requires 
that the church be ſerved ; and one being in by preſentment, and according to the ceremonies of the 
church cannot be put out without action. Cro. J. 123. Trin. 4 Jac. B. R. The King v. Champion. 
— Before a preſentation can be made to a church, it muſt be actually void, and its being voidable only 
is not ſufficient. Roll. Rep. 213. Per Coke, who cited 17 E. 3. Small's caſe. 

If a prebend happen void, and the biſhop collates thereunto, and before induction the biſhop dies, and 
the temporalties come unto the king, and after he is inducted, and afterward the king giveth the ſame 
by his ietters patents unto another clerx ho is inſtituted and inducted, the firit cleck all have a ſp9- 
hation in the {piricuai court againſt the preſentee of the king; becauſe the King ought to have removed 
him by quzre impedit, 2nd not to have cliated as he did. And there the patronage doth come in by 
debate. F. N. B. 36. K. 


S. P. Roll. [5. So, before removal of the clerk, the king cannal preſent the 


* ſame clerk who is in by uſurpation; for this cannot enure as a ſur- 


Fer Coke 
quod fait render and new prefentment. M. 13 Ja. B. R. between the KING 


conceſfm Ap SACKER, adjudged. ] 
per TOA a a 7 2 b 
Cuiiam. S. C. by name cf the King v. Biſhop of Narwich, 


—— C5. If a man recovers in quare impedit again} the incumbent, the 
Fol. 359 incumbent is ſo removed by the judgment, that the recoverer 
N muy preſent to. tho church without other removal of the incumbent, 
cardincte, though the incumbent continues incunibent de facts till preſentment 
Roll. Rep. by the recoverer. M. 12 Ja. 3. K. between + WHISTLER AND 
eie , SIXGLETON. Refolved per Curiam. Trin. 13 Ja. B. R. between 
the gef in. AUSTIN and Dy. IAK RIB, per Curiam, without writ to the biſhop. 
cambent 32 E. 3. Quarc Impedit, 2. admitted in cafe of the king.) 
CUM! | 


incumbent de facto till the laſt incumbent be infiituted,s, P. Watſ. Comp. Ic. %. 302. Cap. 20. 


If » ranger [C. But after ſuch recovery in a quare impedit a franger 10 ſuch 
— recovery cannit priſeut to the church; for notwithſtanding the re- 
(though bis covery, yet the incumbent corterues incumbent te facto us to {trangers. 
title be ben) M. 13 Ja. B. R. between Fairgoaxk AND DokAM.) 

ſhould pre- 9 

ſeat to the church, his preſeptation would be vd, as bring made to 4 church that is full. Watſ. Comp. 


Inc $40. 382. cap. 20. cites 5. Co 
361 | 
Roll. Rep. ſs, If A. and B. are tenants in common of an advowſon, and the 
** ee church voids, and a franger ufurps, aud his clerk indufted, and * A. 
. bring quare unpedit, in which H. is ſummoned and ſevered, 
Comp. Inc. and after A. reer before other removal of the incumbent, B. 
hy cannot preſent; for he ranger to the recovery. Dubitatur.— 
cites S. C. M. 13 Ja. B. R. between FaI RANK AN p DuRlIAu.!] 
(9. 8; in this caſc B. cannot after the recovery profent the ſame 
perjon who was incumbent, and againſt whom the judgment is 
given; 


E. all. Pep. 
242 Is Gs 


na 


re 


"1 


n 
), 
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given; for this acceptance cannot make the church void to B. Adjornatur, 


Dubitatur. M. 13 Ja. B. R. between FalRBAXK AND DURHAM.] — 


8vo. 383. cap. 20. Cites 8. C. 


[10. The bi/hop collated without good title of lapſe or otherwiſe, And. 244. 


ö , . I. 2 57. S. P. 
and after the pa!r-n dizs after the fix months paſt, aud the executor AN by 


brings quare imp:it by force of the flatute of 4 E. 3. and the bithop name of 


and the incumbent plead plenarty by /ix months, and adjudged no Sale v. Co- 


plex upon demurrer, becauſe this collation is not any plenarty, — 


being tert out. P. 32 El. B. Rot. 2065. between SuaLLwoop and Co. E. 205. 


others executors of SMALLWOOD, againſt the BisHop or CovkN- — 32 D 
5 8 12. . C. 
TRY AND LITCHFIELD. Adjudged upon demurrer; but another 334 chey all 


writ brought before abated, becauſe it was to the impediment of held, that 


the teſtament.) — 
within the ſtatute of W. 2. for that muſt be ex præſentatione, and not ex collatione; and the plaintiff 
had judgment. Le. 205. pl. 234. S. C. but I do not obſerve S. P. there.—q Le. 15. pl. 53. 
S. C. And it was held, that the executors upon this tortious coilation might have quare impedit for 
the diiturbance, and that by equity of the ttatute 4 E. 3. 7. and that the cterk ſhould be removed at che 


leit of the exe-cutors. 


[1r. If the biſhop callates awithout good title of Iabſe, this does not Co. Lit. 
ut the patron out of poſſeſſion, but he may preſent after, though 344-b- S. F. 


0 . * ; . * 1 * For id ſhall 
the clerk of the biſhop be inflituted ana inducted. Co. G. GREEN 25 29. b. be taken to 
* — 7 a 
and BoswELI., 50. Co. Litt. 344.] . be only pro- 
. 5 : viſionally 
made for the celebration of divine ſervice till the patron preſents. If the biſhop collates his cjerk 
either bet re he gives notice uf an avoidance WiCcze nutice is requiſite, or at any time within the fix 


je 1 1 214 25 90 \ 1 » 4 » YY > * 5 — 

months limited to the patron to n his church, the e eee at any ima ater prelent his clerk; for 
though a wrong ful detainer makes ſuch a plenarty as mall bar the lapſe to the metropolitan and King, 
yet it is no bar to the true pair.n ; and if the biſhop admits the patton's clerk, the other is our iplo 
tacto ; or if the biihop will not admit him, the pation may 2s well then, as at any other time before, 
have his temen at law againſt the biſhww. Wa't. Comp. Inc. 197. cap. 12. Cites Hob. 202. Hill. 
17 Jac, Gawcy v. the Eiſhop of Canirrbury & al. . In ſuchi cat the patron muſt actually par. 
ſent, and the o:dinary muſt refuſe to admit his cles before the patron can bring his action; for though 
the 0:4inary has coliated, yet the truc patron may pietent to the lame ordinary, and he may inſtitu'e, 
&c. his clerk, and then the two Cirrns tail try who hath the becter titſe. Wat. Comp. Inc. 
5% 2 Caſe 220 Cites Vl. C. 5c. Uriendun s ca. Ma. Comp. Inc. 8vo. 425. cap. 22, 
cites. S. C. 


[12, If lapſe be devolved to the metrapaliian, and after the ordi- 
nary, who has paſſed tis time, co/iutos bis clerk within the 6 months 
ef the metropolitan, and his clerk thereupon ts in/ituted and indutte 
ed, it ſcems that this was a plenty againſt the patron ; for the 
collation is lawful againſt all except the metropolitan, and it is a 
plenarty againſt him alſo. Summer alliles at Bath in the county 
of Somerſet before the Lord Finch, upon a trial between Sir 
Francis Pophau, and the Bis no or BATH AND WELLS and his 
ſon; this was a queſtion, and ſo held by Lord Finch.) 

Lig. But a caliatian by lapſe by a biſhop, and an inſtitution and 
induction thereupon, well put anther bijhp, who has the riobt title 
to collate, out of polleſfion, and to x quare impedit; to that he can- 
not preſent beiore the incumbent is removed. Co. 6. GREENE, 
29. b. and BoswELL, 50. Co. Liit. 344.] 

(14. It the ting preſents jure prerogative ſus ratione lapſus, as it 8. C. Cres 
15 expreſſed in the letters 2 where the king has not any title by Hobart 
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Ch. J. Hob. to preſent by lapſe or otherwiſe, and thereupon the ordinary ad- 


— the mits, inſtitutes, and inducts the clerk, yet this doth not put the true 
Gand v. * patron to his quare impedit, but he may preſent ; for the preſent- 
Archbichop ment was wid, the king being darcerved ; and then this is an inſtitution 
typ and induction without any preſentment. Co. 6. GREENE, 29. b. 
and lays it adjudged.) 

wy to be well | | 

jerftoo that it makes no binding plenarty ag2inft the true patron ; but that he may not only bring 
his $ quare impedit when he will, but alſo pre efent upon him 7 years affe. — Watf. Comp. Inc. vo. 
188. cap. 12. eiten S. C. and P. but adds, that fuch plenarty bars a laple to rhe metropolitan, 
. P. lenk. 244. pl. 8. 

If queen non 55 pre! (entanct, 2nd yet preſents to the advowſon az in ſuo pleno jure, it is a 
yoid oreſent ment; for the queen was de £:ved in her preſentment, which made it merely void as to the 
queen, who can do no wrong, And the uſurpaticn is only in the incumbent, who procured himſeit to 
be inſtituted ; and ne js the wrong doer, and againſt him only the quare impedit is always brought, 
Per Croke ]. but the othe: juſtices doubted of this point. Cro. C. 562. Mich. 16 Car. B. R. in caſe 
ot Yates v. dir john Dryden & al. | 


[15. Tf the 77 ig projets, ne 1 ereiu makes his Utle, as if he pre- 
Fol. 351. feats ratione lapfus <vhere he has title pleus jure, though the clerk be 
—— 
<P inſtituted and indufcd thoreupeny vet * does not put the king to 
p. cites his quare impedit; for his preſentment is vid, and then an inſti— 
Het. 51. tution and induction without a — is only as a collation, 
e and ſo the king not out of poſſeſſion, but may preſent before re- 
Thompſon's 7:2val of the clerk. Co. 6. GREENE, 29. b. reſolved.) 


caie, — And | | 
ail» Litt. Rep. 60. in S. c. and which is repcrted in the ſame words. S. P. Arg. Roll. R. 236. 


Mich. 13. in caſe of the K ing v. the Bichop of Norwich, 


Co. L'tt. [LI6. If the king preſents, and before inflitution or induction, the 


$64-b- 5.7, king repeals it, and thereof oi nitice ta the ording #0 who after, 


notwithſtanding, inſtitutes ar nd mnduf; him, yet the king may pre- 
ſent another; for the church is not TILY naſmuch as there is not 
any preſentment. D. 12 El. 202. 70. will prove this, inatmuch 
as a confirmation 75 22 D incumoe n made by the kin 8 is void. Co. 6 
GREENE, 29. b. reſolved.) 

O17. $2 would it be in this caſe, 74:55 the ordinary inſtituted, 
and induced the clerk after repeal, aud before nice theresf to him 
given; for the notice makes nothing to the etfence of the repeal, 
but only to charge the ordinary as a ditturder, if he proceeds after 
notice. D. 12 El. 292. 70. will proc this inaſmuch as a confirmas 
tion to ſuch incumbent is vaid. 25 E. 3. 47. accordin Sly. Vide Co. 6. 
GBREENE, 29. b.] 

D. 3390. b. [IS. If the Zing preſents A. and, ion refiiſel of him, brings quare 


Pl. 47. Hill. T1rpedit, and pending this B. procu es a preſentment from the king of 


67 Fiz. >» himſelf in deceit of the king, and thereupon the ordinary inſtitutes, 


.dcjUGget, * . * 2 * oF» 
the vicar of and midiud?s H. vet this does not * the king out of potlethon ; 
Venons but he may preſent before removal of B. by quare impedit, inaſ- 
"Fs Queen much as the preſentment was void, and ſo an inſtitution and in- 
Laing title duction, without any preſentment, Co. 6. GREENE, 29. b. 
ts the 
aivowſon of M. preſents! one W. The preſentce be nz diſturbed procured quare impedit, Ec. After 
„which one S. obtained a ſecond prefentation to th: fail church; notwithſtandeng which W. procured 
the biſhop to admit and inſtitute him, and a mand « tum to have bim fe and atte: Judgmen: was 
given for the quernz W. was inducted, and writ aua eie ailer this to the bithop, and the cp.nion af 
tlic 
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the zuſtices was in this caſe, that the firſt preſentation was rej ealed, and become void. And. 38. Mich, 


14 & 16 Eliz. Anon. 


(19. If a man preſents in time of awar, and the preſentee is in/ti= W Watf. 


tuted and induced in time of peace, yet this thall not put the patron 
to his quare impedit, but that he may preſent ; for this is but an 
inſtitution and induction without any preſentment. Co. 6. 


Greene, 30. Vide 6 E. 3.] 


cale, 


Comp. Inc. 
Jo. 392. 
Cap. 20. 
cites S. C. & 
2 Rep. 93. 
Bingham's 


S. P. And th ugh the preſentment be in time of war, and the clerk is admitted thereupon 


in time of peace, yet the B gives regard to the original act, that is to ſay, to the preſentment, and all 
that * follows thereupon {hall be avoiced, as being conttrurd tu be in time of war, and ſhall not put the 


rightful patron out of p{Tellion. Watſ. Comp. Inc. S vo. 210. cap. 13. Cites 6 E. 
Green's Caſe, 2 Rep. 93. Bi: gham's caſe, & 1 Inſt, 249. b. 


P20, If a ranger, without title, preſents by tort to my church 
(bei ing void) by rmony, and 6 months paſs, yet J may after preſent ; z 
for the ſtatute has made the preſentment, inſtitution, and wmduFion, 
void, and fo he is not incumbent, nor the church full. Co. 
Litt. 120.] 

[21. If a lapſe devalves to the king, and after the inferior ordinary 
cellates for l, lapſe, aud his clerk is in eftituted and indufted, it ſeems 


3. 41. b Rep. 30. 


3380 
Watt, 
Comp. Inc, 
vo. 383. 
cap. 20. 


Cites * C. 


that this does not make ny plenarty againſt the king to put him 


to his quare impedit, but that he may preſent and ouſt th c clerk 
of the ordinary; for when lapſe is incurred to the king, this can- 
not be taken away by the ordinary, and then when the + ordinary 
collates without good title, this does not make any plenarty againtt 
him who has the right as the king has to preſent; for lapſe in- 
curred to the king is not like to a lapſe incurred to a metropolitan. 
[22, If a man be preſented, inſtituted, and indufed to a church 
by ſimeny, though it be void as te the king and the pariſhieners, yet it is 
nt void to an 2 hen; for a man without right ſhall not preſent 
thereto. Hobart's Ae 227. WINCHC0MB's caſe.] 


+ See pl. 1. 


Hob. I 58. 
Paſch. 


12 Jac, 


Winch:omb 


v. the B. 


ſhop of 


Winton & Pulletton.— Watſ. Comp. Inc. vo. 383. cap. 9. cites S. C. 


394 


23. Where an adueν]“ is aliened in mortmain, the immediate 
lord may preſent w ithin the year, though the church be full by 6 
months before his quare impedit brought, f- 7 bat he brings it within the 
year ; quod nota. Br. Mortmaine, pl. 13. Cites 21 . 2 
24. A man way be par ſon without induFion. Per Newton. Br. 
Quare Impedit, pl. 83. citcs 22 H. 6. 25. 


Br. Quare 
Impedit, pl, 
70 Cites 

S. C. 


By the inſti. . 


tutti a man 
is parſon 


wit! out taking any profitt, Per Aſcue, Br, Quare mpedit, pl. 33. cites 22 H. 6. 25.— 8. F. Br. 


Dean and Chapter, pl. 9. cites 22 H. 27. 


25. If the incumbent reſigns, and the vuſurper preſents within 6 
months, and is in for 6 months, ns notice being given of the reiig- 
nation, yet that ſhall bind him, and he ihall be put to his richt 
of advowſon; otherwiſe if the ordinary had cated; becauſe the 
induftion is notorious to the country, and the patron ought to take 
notice of it at his peril, to prevent the uſurpation by : a ſtranger. 
Nay, 65. Paſch. 39 Eliz. Servien v. Biſhop of Lincoln. 


26. Amilo. inflitution, and induction without preſentment, 
1s merely void, {aid per Williams J. to have been to adjucped 


Cet'5: in 


. P. Comp. 
Inc. Sv3. 
186, 187. 
cap. 12. 
cites S. C. 
& Hob. 318. 
Sir Wulam 
Elvis v. the 
Archbithop 
of Vork and 
others. 
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in the caſe of Green v. Baker, Cro. J. 252. Mich. 8 Jac. B. R. 


Cafe of Hunſton v. Cocket. 

7. Admillion, inſtitution, and induction of one who is mere 
laicus, is not void, but voidable; and til} deprived the plenarty 
remains. Per Holt Ch. J. Cumb. 202. Paſch. 5 W. & M. B. R. 
Dr. Harſcot's caſe. Poph. 37. in an Anon. caie. 

28. In all caſes when the church is not otherwiſe filled, than by 
iizſlitutioan and upon a wid preſentment, ar by wrongful collation 
(except the collation be made upon him that hath riglit to collate) 
though the clerk, by whom the church is filled, has remained as 
mcumbent for ſome years, yet if after the patron preſerits his clerk to 
the biſhop his pre/entment is nat wid, but the biſhop may and ought 
to inſtitute him thercupon, and the inſtitution ſhall be good tothe 
ouſting of the other incumbent, and if the bithop refuſe, the 
patron may by ſuit recover his preſentment. Watſ. Comp. Inc. 

 8vo. 384. cap. 20. cites 6 Rep. 22. Grcen's caſe——— and 
6 Rep. 50. Boſwell's caſe & Co. Litt. 344. 

[ 339 ] 29. If 2 church be once dug filled of a clerk, though the clerk be 
after deprivab/e, yet it till ſuch time as Je is actually deprived, the 
patron may at preſent, Watſ. Comp. Inc. 8vo. 384. cap. 20. 


(Q. a. 2) Plenarty. By whom to be pleaded, and 


in what Caſes it is a good Plea, 


Nene bet 1. A 5 well the incunbent as the patron may plead plenarty by 6 
ogra, ay months the day of the writ purchaſed. Br. Plenarty, 
art in 2 "-28 h ; 4 [ di 2 

quare impe- pl. 14. cites Fitzh. Quare Impedit, 32. 47, 48, 49. & 189. 

dit but the 

fatren, er be tobe it greſen ed by lapſe. Per Reixn-p, but per Parry at common /avo the incur bent might 
have pleaded that he was in of the prefertment of the plaintiff bm ei, but ng of the preſentment f 42 
frarger, quod Belknap conceſſit. Br. Pircaity, pl. 2. cites Fitzu. Incumbent, pl. 4. 2 R. 2.— 
* S. P. that plenurty Ly 6 manibs of the prejeriment of a Branger is not plea for the incumbent to plead, 
per tot. Cur. For it it not te tHe writ; ior he does not give a better writ again any perton certain; 
ner it is not te be af:5n; for be dues not make to himielf any tit e to the patronage. Br. Plenarty, 
pl. 9. cite; 16 E. &+» 17s S. . Nr fer any ether bat for Lum againſt Tr m (hr aorit f right of Cie 
vert fon lier, which is againſt none but the pation, per tot. Cur. Br. Quatre Impedit, pl. 134. cites S. C. 
8. P. Br. Plenarty, pi. 5. Cites 28 H. 6. 20. If the cierk of a ftranger be incumbent of a church 


by the ſpace of 6 months, by admin ard inſtitution oaly, upon his preſentation, this makes @ plenarty | 


without induction. Hill. 22 . 7. Ke. 38.—— And the pation may plead plenarty againſt ail 
common perſons, Wati. Comp. Inc. Sv. $04. Cap. 26. : | 


Pat ifa 2. If my anceſtor, tenant in tail, preſents, and aſter a Frior gets the 
tadpreſeried ſame advonyſon and appropriates it, and holds in proper uſe by licence 


| d it : a . 
2 ful a year and à day, and my anceſtor dies, I may have aſſiſe of darreign 
by this ty 6 preſentment or quare impecit at any time; for now the advowlſon is 


wynths in the always full, and this is a preſentation. Br. Preſentation, pl. 8. 


my 3 cites 46 Aſi. 4. Per Finch J. 


gicefger,! 
the iflue ſhall . : 
attend until the church voids» Br. Preſentation, pl. 3. cites 46 Aff. 4. Per Finch ]. 


Tre defend. 3. In quare impedit, the incumbent pleaded, that the patron T. H. 
ant nad been ens ſeiſed of the maner of Dale, to which the church is appendant, and 


lon ft # 8 + , 3 ö 
ee a T the church voided by the death of ane H. aud the ſaid T. H. oreſented him, 
| | / | l 0 65 


4 
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by force of auhich he was admitted 6 months beſere the writ purchaſed, 
judgment ſi actio, &c. Per tot. Cur. it is a good plea for the pa- 
tron himſelf without ſhewing other preſentment in him before 
but per Danby, yet this does not lie in the mouth of the incum- 
bent. To which it was ſaid, that the plea was good by the in- 
cumbent in this caſe. Quere cauſam, becauſe it ſeems that this 
plca is for the patron, and not for the incumbent. Br. Plenarty, 
pl. 4. cites 22 H. 6. 25. E | 


naught, becauſe the defendant ſberved ne title in A, Brovenl. 162. Cranwell v. Lifter. 


339 
f leaded ple- 
naity gene- 
raliy by 6 
months of 
the preſenta. 
tion of one 
A. a ſtranger 
to the writ; 
and the 
Court held 
the plea 


Noy, 30. S. C. 


by Home of Liſter v. Crameel. Put had he pieaded pꝛeſentment of the plaintiff himſelf, or collation by 


laple to the ord nary, there, he need not make any title. 


4. Parſm imparſenee cannot plead plenarty againſt a ſlranger pa- 
tron; ſor the pleading is given by the ſtatute of Weftminjter, 
cap. 5. that the church is full by 6 months, before the writ pur- 
chaſed, of ſuch a one by preſentation of ſuch a one; which par/or 
1mpai ſence cannot plead, for he is net in of any preſentation. Br. 
Plcnarty, pl. 7. cites 38 H. 6. 20, 39 H. 6. 21, Per Pritot. 


Preſentation, pl. 36. cites 39 II. 6. 20. 
8V0. 197 


Watſ. Comp. Inc. Svo. 516. cites S. C. 


S. P. Br. 
Plenarty, 
pl. 6. cites 
38 H. 6. 20. 
T ha: plenar- 
ty by parſon 
imparſonee 
is n plea, 
S. P. Br. 


Br. Quare Impedit, pl. 14. cites S. CO. —8. '. Fin. Law, 
S. p. Watſ. Comp. Inc. $vo. 515. cab. 26. cites 22 H. 6. 14. 38 H. 6. 20. and 


16 E. 4. 11. and Pl. C. cor. GREN DON 's CASE, — But per Priſot, in puare i edi: again ft parfon 
impaſnc, plenarty of himfelf by a year and a day before the writ purchaſed, is a good plea, if it was 


lasytully appropriated, Br. Plenaity, pl. C. cites 38 H. 6. 20. 


5. Note, ⁊uben there is no patron, as where the prior is a prieſt, and [ 349 ] 


ii admitted to his own benefice ; or where my advewſon ig aliened in 
mortmain, and apprepriated to a religious houſe, and the like; in 
thoſe caſes I may have quare impedit, and there plenarty by 0 
months is no plea. Br. Plenarty, pl. 10. cites 14 H. 8. | 

6. Plenarty by 6 months upon ar inflitution, where the inſtitution 
is made pon e prefontment, is pleadable by all perſons againſt a com- 
mon perſon; yet a plenarty by. mere collation is nt pleadable, but 
the patron may bring his writ and remove the collatee at any time. 
Watſ. Comp. Inc. 8vo. 505. cap. 26. cites Stat. Weſt. 2. cap. 5. 
2 Cro. 297. Mich. 32 & 33 Eliz. C. B. Smallwood, Cole and Sale 
v. the Pithop of Coventry and Marth. Jenk. Cent. 7. Caſe 7. 
6 Rep. 49. Mich. 3 Jac. Boiwell's caſe. 


Dr. Watſon 
ſays, from 
this he ſup- 
poles, that 
plenarty 
upon a void 
preſentment 
IS n pleade 
able; for 
then the 
clerk is in- 


cumbent as it were by collation only; but when it is ſaid, that ylenarty by collation is not pleadable, it is 
to be limited as to ſuch who have right to preſent, but not to luch who have no right to collate z tor ple- 
party by collation puts him, that has the right to collate, to his writ of right, and is pleadable again him 
that hath the right of collating. Watf. Comp. Inc. $v0. 505. cap. 26. cites 17 E. 3. 64. b. Dean of 
Lincoln s caſe.— And 6 Rep. 49, 50 Mich. 3 Jac. in Buſwe!!'s caſe, and 2 Init. 357. 


(R. a) At what Time it may be. [Pere there is Se(F-a2) 
Alienation, Diſſeiſin, &c.] 
S. P. Watf, 


LT. IF a man be difoiſed of a manzr to which an advowſon is append- Comp. 
ant, and after the church vide, the diſſeſſee may preſent there- $49. 180. 

to before re-entry into the manor, becauſe his entry is congeable into cg. 1.— 

any part * of the manor. 19 U. 6. 33. 16 E. y Quare Impedit, TI 


” Pol. 352. 

146. Contra, 39 L. Js 21. b.] —— — 
Where his encry into the maiwr is net taken away, he may preſent to the advowſon; per Prifot. Br. 
; Ci4 e 
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Quare Impegit, pl. 11. cites 33 H. 6. 32.—8. P. by Pollard J. Kelw. 169, Mich, 6 H. 8.— But 
Breoke (ut ſupra) makes a quære thereof, becauſe, he fays, it ſeems he cannot make titie without the 
manar.—lf a man /jeiſed of land and of ad vν,ͤůn at pendant be 1/ſ:i'd of rhe land, and the advowlon 
voids, he ſhail not preſent to the advowſon, for he cannot make title; ror f he intities himſelf as to the 
advowſon in grofs, then the diſſciſor ſhall make a eng, ſaying, that A. B was lteiſ-d of the land to 
which, &c. and infeutfed him, &c. abſque hoc, that it is in grots, Cc. And i: he claims, as appencant, 
the other ſhall ſay, that A. B. was ſciſed of the land to which, &c. and infected him, abſque hoe, that 
the diſſeiſee was ſeiſed at the time af the avoidance; per Danby ; but per Litt eton, a man who is diſſeiſæd 
of the manor or land, may ſeiſe viilein regardant, and may enter into any parce!, and theceture may pre- 
ſent, but cannot have common appendant without an entry. But per LVanby Ch. J. advowlon is n»t 
parcel of a manor but ap;endant, and therefore 2 diverſity ; for d fieifes may ener ines ary fade, but rot 
into the apperdarciry eue the mary or land to which, &. Ard though the advowton may be ſevered 
and made in groſs, it ought to ve when the owner is je fe of bb land te which, & c. but mit by preſontment 
quben be is cut fen; quod nota, good reaſon ; and d eedham . cum ilio. Br. P:eſentation, pl. 30. 
cites 9 E. 4. 3. — Ard where tenant for tife aliens the many in fee, he in reverſion cannot preſent to the 
advowſon before be has entered into the mmor; per Needham |. But per Moyle the ſeiſin tempore va- 
cationis is not tiaverfable;z and io Littleton and Moyle againit Danby and Needham, &c. ibid. — It an 
advou n voids in the time ger, and the dz ee re-oniters 5. fore preſontarizn mage, the ditieitee may 
preſent and ihall have quare inpedit. Br. Pleſentation, pl. 41. cite: 2 fl. 7. Per Ioœnſend; quad 
non negatur, My 


4 * —_— 


- © ATV 
— * 


Wa:ſl.Corp, [z. So if lefre for life of a manor, to which an advowſon is append- 


5 AT. ant, aliens the mancr ; and after the church widr, the leſor may pe- 
4 S. C. and 16 feet leere entry into the manor for the forfeiture, becauſe his entry 
4 E. 3- Que is congcable into any part. 19 H. 6. 33. b.] | 
| Impedit, 2 : | 
146. Contra, 29 E. 3. 21. 
3. Ss if &:/;/or of a manor to which, &c. aliens it, and after the f 
eburch vide, the differice may prejens thereto before entry into the 
manor. 10 H. 6. 32. b.] 
| [ 341 } [ 4. If {fee jor life of a maner, to which an advowfon is append- 
4 Wail.Comp. ant, lieus ce acre With the advgayſon, by which the advowſon is ap- 
5 — . pendant to the acre, and after the church wads, the leflor may pre- 
11. cites fent before entry into the acre, becauie his entry is congezble into [ 
= 5. C. any part for the forfeiture, Contra, 18 E. 3. 44. by iflue. My 
| Reports, contra. 
E : [ 5. If laren be ſerjed if a manor, to which an advovfon is append- 
= ant, jointly avith di wwije fer life, and aliens eme acre with the advoarſong 
x by which the advowion is appendant to the acre, and dies, and 10 
1 after the church voids, the fem cahnat preſent before the acre recon— 
ö tinued. 17 E. 3. 5. 19. Adjudged. Contra, 22 E. 3. 7. Re- N 
4 verſ. 23 Aſſ. 8.1 \ R 
. O0. But if the alienee aliens the acre to another, ſaving the ade 
3 fn, ard after laren dies, the feine may preſent to the next avoid- * 
| ance z becauſe the ſhall not recover this with the acre. 17 E. 3, 4 
5. 19. b.) | bid 
7. So if the baren Hud alimned the adeauſen os in groſs, and ofter = 
Alien, the mauer t9 anther, and dies, the feme may preſent to the ad- 1 
vowſon, when it voids, betore the manor recontinued, becauſe it is 
3:1 grofs. Contra, 17 E. 2. 19. h.) 
(8. If a feme be endowed of the third part of a manor, and of the ad- vo 
vst’ appendant, and after anither baron and feme purchaſes the whole D. 


manor ; ard after the baron aliens one acre of the manor with the ad- 
worſen appendent, and after ſecond prijſentment paſſed the barom dies, | 
au. ferent in decrer diets the feme my brejent to the third preſentment WC 


though FR 


— 


firſt voidance after. 34 E. 1. Quare Impcdit, 179. 


Rot. Patentium Membrana, 5.) 
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though ſhe has not recontinued the acre ; becauſe the advowſon by the 
alienation could not paſs as appendant to the acre, inaſmuch as the 
baron had only a reverſion therein at the time. 23 AM, 8. Ad- 
judged. 22 E. 3. 7. Adjudged. Same caſe.] DC =o 

9. If tenant in tail of a manor, to which an advowſon is append- - P. Watf, 

PRAFY ; „ . omp. Inc. 

ant, diſcontinues ene acre with tie advorrſen, and dies, and after the 8,0. 1 
church voids, the ue may preſent before the acre recontinued; becauſe cap. 10. cites 
the diſcontinuee never prefented after the diſcontinuance, this being the 2 = 

(10. If tenant for life of an advowuſon in groſs levies a fine come ceo, See Eſtate, 
Oc. thereof, and after the church voids by death of the incumbent, — 
cr otherwiſe, before any claim made by him in revenſton, but after he in Coon 8 
reverſton preſents ; in this caſe he ſhall not have this preſentment, 8%. 134. 
though the levying the fine was a forferture ; yet till he in reverſion 70: eres 
has made his election to take advantage of the forfeiture, the eſtate Wai Comp. 
of the tenant for life is not deſtroyed nor ended; and he might have Ine. 8vo. 
taken advantage of the forfeiture by his claim in the life of the in- be «2 
cumbent; and inaſumch as he did not make his claim before the Jo. 389. 
death of the incumbent, the preſent preſentment was a chaitle veſted S. C. 
in the l:ſee, which cannot be deveſted after by the preſentment of him 
in reverſion. Trin. 13 Car. B. R. between Sr RING and SIR JULIUS 
Cxsar. Per Curiam. Adjudged in writ of error upon a judg- 
ment in Bank in a quare impedit. Intratur, Mich. 11 Car.] 


(S. a) What ſhall be a good Preſentment. How it 342] 


may be. Fol. 353. 


S. P. it be- 
3 F . . p. it 
[1 A Common perſon may preſent to a church by parel. Co. Litt. ine call 
I 20. ] commenda- 
tion of a fit clerk to the oidinary, Watf. Comp. Inc. Svo. 390. cap. 20. 


[2. If a common perſon preſents to a church by 2oriting, yet this 
ic nat any deed, but only in nature of a letter to the biſhop. Co. Litt. 
I 20. ] | | 
3. The ting may preſent to a church by his letters. 2 E. 1. See Pl. 4. in 


the notes. 


[4. The king may preſent by parel without preſentment in For the pre- 
writing. 19 E. 3. Quare Impedit, 69. Agreed. Co. Litt. 120.] — 
and the direction is to the biſhop, and though it be by writing it is no deed, but only as a letter to the 
biſhop, and this is the reaſon that the king himſelf may preſent by parol. Co. Litt. 120. a. It is 
only a commendation, or declaration of the king's will, which may be by parol, Cro. J. 248. Trin. 
8 Jac, B. K. pl. 7. the King v... . for tle vicarage of Hunſton in Sullex, S. P. Mo. $74. 
pl. 1221. in Cale of the King v. Biſhop of Lincoln and Ning. 


[5. If the Ling be deceived in his title of preſentment, this is a See (pl. 
void preſentment. Co. 6. GREENE. 29. b. Adjudged. Dubitatur a 
re rogative, 


D. 16 El. 327. 6.] (O. b) pl, 3. 
4, &C, 


6. If the ing grants a preſentment by his letters patents by theſe 
words, ( damus | & | concedimns ) without any words of preſentment, 
yet it ſeems that it ſhall amouut to a preſentment, and a good war- 

rant 
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rant to the biſhop to inſtitute him, &c. Dubitatur, 19 E. 3. 
Quare Impedit, 60, ] 
And though 7. Preſentation by corporation ought to be by writing. Br. Pre- 
2 corpora- 3 1 2 
tos aue ſentation, pl. 23. cites 14 H. 8. 2. per Broke. 
their preſentation by @ wrerg name of incorporation, yet it was held good, Cro. J. 248. pl. 7. Coke ſaid, 
was ſo ruled in the Dean of Norwich's caſe, 


8. If a man preſents ad rectoriam, it is as good as if he had pre- 
ſented ad eccleſiam. Cro. J. 248. pl. 7. Coke ſaid, it had been fo 
adjudged. | 

9. If the king do ratify the poſſeſſion of the incumbent, ita quod 
in nullo gravetur, this is now as a new preſentment ; per Coke 


Ch. J. 3 Bulf. 90. Mich. 13 Jac. in cafe of the King v. Sakar. 


(T. a) Revocation. Who may revoke his Preſenta- 


tion. 
© hs yore ſr. THE Ling may revoke his preſentation. 14 E. 3. are 
<p wc  Impedit, 5. 28 E. 1. Rot. Patentium, Memb. 24. 2 E. 2. 


8. C. Rot. Patentium, part 1. M. 3. D. 18 El. 348. 12. Fitz. Na. 34. 


Ber inthe (C) 271. (D) D. 12 El. 292. 70. he may before inſtitution. 25 E. 3. 

feconad pre- | . 244 

Kater the 47. Admitted and adjudged. * 7 H. 4. 32. D. 16 El. 327. 4. 

Erit muſt be Aſter letters obtained for admi Jan, inſtitutien, and induction, and before 
34 8 J 5 3 4 . 8 

d. and t xecutiau theregf. 14 E. 3. Quare Impedit, 5.] 

the pbraſure , . a 

of the king to revoke it; otherwiſe it is 2 deceit of the king and void. Arg. 3 Le. 242. cites D. 379. 

The Vicar of Vatton's caic. Is the king, befue admiſſion of the ficit preſentee preſents another, 

without fraud or covin in the ſecond preſenter, ſuch recital 1s not neccſſary ; but ir the firſt Þ preſentee 

de inſtituted, then ſuch ſecond pretentation is no repral of the former, without r ira! of rhe former pre- 

þ mation, and the adm ificn ard inuntinthereuphn; and alſo there ought to be an exprejs clauſe of reva ge 

Tien of the fi ft preſentment, ard f the aim e and itt oy thereupon mentioned in the ſecond letters pa- 

tents of pretentment. D. 335. Marg pl. 47. Tiys, ti difference wis aujudgede _ Paich, 9 Ja. in the 

The king may vary in his preſertation evitbout reciting 


Cry. J. 24%. pl. 7. Trin. 8 Jac. C. B. in ciſe of the King .. .» 
1 See this ſtatute at V rerogatide (Q, b. 2) pl. 8. 


2 12 

1 | C2. If the preſentee of the king be inſtituted, the king cannot revoke 
en it after before induction. Dubitatur. 18 El. 348. 12. 25 E. 3. 47. 
oh by Admitted as it ſeems for it is certiñed, that it was received after 
the king, be the letters of repeal. ] 

by letters 3. If the preſentee of the king dies after inſtitution and before in- 


ent re- , - Yi : ; s 
3 duclian, this is a revocation in law, ſo that the king ſhall preſent 


preſeata- again, becauſe the king has not the eſfect of the prefentment. 
Way as D. 20 El. 360. 7. Admitted. And Co. 9. Hor, 132. ſaid, 
e een, that it was ſo reſolved there. Dubitatur D. 18 El. 348. 12. 


the preſenta- 
tion is de- | | 
ſtrore by the reveal, and if the biſhop does not cult the clerk, the temporalties ſhall be ſeiſed into the 
king's hands for the contempt, and becauſe no other title as made but the king's preſent-tion, which is 
defeated, a writ was awarded t the bithep. Br. Prefenta ion, pl. 6. cites 44 E. 3. 35. 

The king had title to preſent by /apſe, and his clerk is nſtituted but not inducted, and died before in- 
dic The queſtion was, if the king hal pretent for he ſaid lap £ becauſe the church was not full 
ag a nſt the king? The Juices were all clear of opinion that the king might epeal tuch preſentment 


« before induQion 3 and as to (he princival mater. t oe Court ſeemed inclined that the king might preſent 


again. Les 155, pl. 218. IIIn. 32 Lice C. Z. Wright Vo the Pichop of Nurwich..S, P. D. 348. 
D pL 


„ 
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pl. 12. Hill. 18 Fliz. in Wesrox's cAsR, aud there it was held by Dyer and Mounfon aceordingiy; 
but Manwood and Harper e contra; but all agreed, that the king's preſentation ſhall always be ſaid to be 
admiſlus, inſtitutus, & inductus, which was confirmed by precedents and the books of 22 & 3: H. 6. 
and 24 & 38 E. 3. Put D. z. b pl 7. Mich. 10 & 20 Kli- in the caſe of Grr Es v. 
CoLlSHILL, whefe a church became void by taking a ſecond benefice, and lapſe to the queen by the 
21 H, S. by default of patron, biſhop, and m-tropolitan, tae queen preſented B. who was admittedy 
inſtituted, and ir ducted. Then B. died e gueen preſented G. The yatron brought quare impedit 
againſt G. and counted of the avoidance and lapie, and that the quzen prefented G. who was admitted 
and inſtitutes, but did not ſay {induRted) and that the church being nau vo.d by B.'s death, it belongs 
to him to preſent, The que ſtion was, if this pleading was good? And by the greater number of juſ- 
tices it was heid good enough, and precedents ſhe in the king 5 cate where ads & inſtitutus only 
had been allowed. And in this caſe it cannot be in'-34e6d otherwite than that the queen's preſentation 
was effectuallj executed in ail reſpects, an] ſo not tev cable, and writ for 1 nia-ntiff was awarded to 
the biſhop. - Hendl. 312. pl. 297. 5. C. accordingly, and ches izverai precedents where (in- 
duQus) was omitted and held goud. * Br. Quare Impedit, pl. 1. cites 22 i. b. 27. 


[4. If the chancell;r preſents to a benefice, /upps/ing it to be under Wail. 
the value, where in truth it is above value, and thereupon the pre- 9 2 
ſentee is admitted and inffituted, and before induction the Ling, cap. 28. 
being apprized thereof, repeals the ſaid preſentment, and preſents ciies S. C. 
one in his own name, this is a good repeal ; becauſe, as it ſeems, — 
the king has a right precedent, and the king is deceived alſò in ae, he 
the firit grant. 38 E. 3. 3. b. 9. Adjudged. ] conceives ĩt 


to be under- 
ſtood, that the living is not recited in the preſentation to be under the value, elſe according to the 


Loro CyaxCrilor's cale in Hob. 214. the prelentation will be void, and if ih, it can be no queſ- 
tion in the king's caſe at what time it may be revoked. It remained good until it was avoided. 


Winch. 19. Parton and Morlee's caſe. 


Cg. By the common law of Scotland, a lay patron may vary Where a 
after he has preſented his clerk, and preſent another. Skene Re- um 


1 8 x — umn 
giam Majeſtatem, + 10. b. vers. 3. 31 E. i. Quare Impedit, 185. + Fol. 354. 
So, by cur law, Linwood, fol, 110. b. 38 E. 3. 36. b. 14 E. 3. 
2. b. and that the ordinary may admit which of the clerks he pleaſe.) perſon 
a # g . - ents his 
(6. But by the law alſo ot the ſaid realm, an eccleſiaſtical patron jerk, and 
cauuot vary from his preſentment, quia præſentatio a clerico pa- he Hd. 
trono facta vim habet eleEtioms & eligens indignum privatur ip— 1 
. . . ed 
ſo jure. Skene Regiam Majeſtatem, 10. b. ver. 3. 31 E. 1. canoe © 
Quare Impedit, 185. So by eur law a common lay patron cannot charge his 
revoke his preſentation. D. 81 El. 384. 12.] | E 
duQtion and * preſent another; contra of the king; rote the difference, Br. Quare Impedit, pl. 65. 
cites 38 E. 3. 2. 8, 9. ——— A lay patron may vary trem his preſentation before induction, but 
a ſpiritual patron cannot, becauſe he may weil under#and the ſufficiency of his preſentee at firſt; per 
Doderidge. Noy, 91. in caſe of Stock z. Sicks.— Cities 38 E. 3. 36. D. 222 Keilw. 154.— 
N. B. 14 E. 4. 2.— Doderidge ſaid, that the Civilians fay, that a lay patron cannot revoke 
his preſi-ntation ; but he may c:ymulando wariare;, and fo the ordinary ſhall have eleCtion to inſtitute 
which of them he will; but that a ſpiritual perſon cannot vary at all. But he ſaid, that by our law 
without queſtion a patron may revoke his preſentation. Lat. 161, 192. Mich. 2 Car. S. C. by name 
of Stoke v. Sykes. —— Lit. 253. S. C.— It ſrems miſprinted for (inſtitution). 


t [344] 


7. Brooke makes a quære in the caſe of nomination being in 
one, and the preſentation being in another, if the nominator may 
name one, and after anther, as well as the patron may vary in pre- 
ſentment ; and ſays, that divers of the juſtices held that he may. 
Br. Quare Impedit, pl. 133. cites 24 E. 4. 2, 

13 
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(U. a) Mat ſhall be ſaid a Revocation. 


S. C. [i. IF the Hing preſents to a beneſice, and dies before his clerk is 


Argucd 5 . = 
* Dd admitted and inſtituted, the preſentment is revoked in law 


z 


w 74. Trin. by his death. Mich. 8 Ja. Scaccario, and Hil. 8 J. Scaccario, be- 


7 Jae. 'n tween CALVERT AND Kirchix adjudged. Per Curiam.] 
(2. If the king preſents to a benefice, and after preſents another 


7.— 
And Ibid. eoithout revecation of the firſt, or mention theresf, yet it is a revo- 
3 1+ cation in law of the firit. Mich. 8 Ja. Scaccario, H. 8 Ja. Scac- 


Hl. S Jac. : 1 | X 7 
8. C. _ cario, between CALVERT AND K1TCHIN, per Curiam. D. 12 EL. 


A 292. 70. 16 El. 327. 4.] 


3. But otherwite it is if ſuch ſecond preſentment be obtained 
by fraud and deccit of the king, pending a quare impedit by the king 
upon the firit grant. Notice being given to him of his firſt grant. 
D. 17 El. 339. 47. Co. 6. GRꝑr xx, 29. b.)] 


Ser (T. 2) [4. If the prejenter of the king dies after inſtitution, and before in- 


p- 3. S. C. 1,12; this is a revocation in law, becauſe the king has not the 
awl the notcs © 


there. effect of the preſentation, and fo ſhall prefent again. Dubitatur. 
D. 18 El. 348. 12. Co. 9. Hort, 132. faid to be reſolved in 
the ſaid cafe of 18 Fl. D. 20 El. 360. 7. | Admitted, ] 

See (T. 2) [5. If the ting preſents, and after before injlitution revikes it, but 

3 ig betzre natice thereof ts the ordinary, the ordinary igſtitutes and in- 


preſents br duTs him, it ſeems that this preſentment was well revoked in law, 


cent ven and the conuſance thereof to the ordinary is not material as to the 


* 0 = 
adm tid ard 
nflitetea,yet 


ſubſtance of the revocation, but only to diſcharge him from being 


be may e- A diiturber, D. 12 El. 292. adjudged as it ſeems. But Dyer 


vie this makes a gurire thereof. Dubitatur, D. 16 El. 328. 6. Vide 
preſentment, Wis ied „ 
and preſent 25 E. 3. 47+ it ſcems will prove it.) 

another; for there is no plenarty aga nſt the King without induction; for where title falls to the king, 
and 2dmiſſion and inftitution is patled b:fore, and no induction, then the King may preſent. Et. 
Plenariy, pi. 13. Cites 34 E. 3. 4+. ——— C74 of a cemmen feen. Ibid, 


— 3 Cited 6 If a man preſents, and b-fore inſtitution dies, yet it feems that 
8 ne. this is not any revocation in law of the preſentment, becauſe this 
$50. 378. is paſſed from him by the preſentment. 24 E. 3. 30. it ſeems 
—_— wy it. 8 

For if bis prove ity 
erecutor preſents another clerk, this fecor:d preſentment is alſo good, and the biſhop is at his liberty 
which clerk to receive. Cites Le. 205. Trin, 21 Eliz. Smailwood v. the Pilkop of Litchticld, &c. 


— 58. b. Arg. Lane, 74. cites Mark Ogle caſe. 


7. The vicarage of Yutton, &c. came to the queen by lapſe of two 


years. Afterwards the 6:/b;p of the dioceſe collated I.. to it ; and 


f 34 3 ] afterwards the queen preſented ane P. to the vicarage, 20⁰ brought 
a quare impedit againſt the bithop and his collatee, pending awhic/) 


fat L. the collatee by fraud and deceit obtained a preſentation from. 


the queen, without mentioning her pleaſure to revoke the fir preſents 
tation, The gucen by letter ſigned, &c. by her, certified the court 
that fe had forg?! te firſt preſentation, and ſaid Fer pleaſure TwWAS 
that it Faid ſiaud firm. Aud in the term following the qucen 


had 


had judgment, becauſe L. having demurred, the fraud and deceit 


{hop of Bath and Lancaſter, 


Preſentation. 


done to the queen and the court pending the writ was confeſſed 
by it, though the notification thereof was not made under the 
great ſeal, &c. D. 339. b. pl. 47. Hill. 17 Eliz. Price v. Bi- 


8. A. was preſented by ſmony, and died; the patron preſented 
B. the king preſented J. S. and after a genera! pardon came out 
with a clauſe of reſtitution of forſeitures. And although the king 
may revoke his preſentation by expreſs words, yet whether or no 
the general words of reſtitution contained in the pardon ſhall 
amount to the revoking of the preſentation, and of reſtoring to 
his right of preſenting, was a great queſtion, Et adjornatur. 
Freem. Rep. 198. Trin. 1675. C. B. The King v. Turvill and 
the Biſhop of Lincoln. 


(J. a) Preſentment. Examination. What Time aner- 
the Ordinary ſhall bave to examine the Clerk. trial or 
probation, 
{1. B Y the ancient canons the biſhop had tavo months time to in- . 
| quire and inform himſelf of the ſufficiency and qualities ordinary 


of every clerk to him preſented, as appears by the canon in 1 Ja. Pez bee 


cap. 95.] miſſion of 

| any perſon 
to holy orders or to a benefice, touching the qualification of ſuch perſons for the ſame reſpectively; 
ſo that there are two certain times or ſeaſons eſpecially, wherein this examination is required; the one 
before an admiſſion to holy orders, the other before an admiſſion to a benefice. The former of thele is 
expreisly enjoined by the 3 5th canon eccleſiaſtical, whereby it is required, that the biſhop, before he 
admit any perſon to holy orders, ſhall diligently examine him in the preſence of thoſe miniſters that 
ſhall aſſiit him at the impoſition of hands; or in caſe of any lawful impediment of the biſhop, then the 
ſaid examination ſha!! be carefully performed by the ſaid miniſters, provided they be of the biſhop's 
cathedral church, if conveniently it may, otherwiſe by at leait 3 ſutfic: ent preachers of the ſame dioceſs. 
Godvipi. Rep. 270, cap. 24. ſ. 1. 


2. But by the canon made 1 Fa. cap. 95. it is ordained that the 
2 months ſhall he abridged to 28 days only.] Fol. 366. 
3. Examination of the clerk is 7 be dime at a convement time — 


' evithin the 6 months , for the ordinary cannot refuſe to examine 


the clerk during all the 6 months, and to ſuffer a lapſe to incur 
to himſelf ; for by ſo doing the patron ſhould loſe his preſentation, 
and the ordinary take advantage of his own wrong; but if the 
ordinary, when the clerk comes to be examined ſedet circa eu- 
ram pattoralem, he is nt then obliged to leave the bufeneſs in hand, 
and preſently examine the clerk ; but he may appoint a conve- 
nient time and place for the examining of him. Godolph. 


Rep. 271, cap. 24. ſ. 3. 


r 
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SeeRecu- (Y, a) Preſentment. Refuſal. What ſhall be good 


ſant— Out- 


— Cauſe of Refuſal In Refped of the Preſentor. 


So of t- [I. II is good cauſe of the refuſal of a clerk, that his preſentor 
yn the being the patron is excommunicated. 15 H. 7. 7. b. ſaid to 


Jeak. 259. be held in our books. Co. 5. SPECOT, 58.] 

in pl. 55. ny, : 

See (M. a) [2. If 3 jointenants are of an advowſon, or of a next avoidance, 
pl. 1. and one or tus of them only preſent ; the biſhop is not any diſturber 


if he refuſe him, for he is not bound to admit the clerk, if all 
the jointenants do not join in the preſentment. D. 14 El. 304. 54.] 
See (M. a) [3- But if there are 3 grantees of a next avoidance, and after the 


ple 1. church voids, and #9 of them preſent, the third being a clerk, the 


ordinary is bound to admit him, becauſe he cannot join in pre- 
fentment of himſelf, and he may relinquiſh his title, and accept 
a preſentment from the other two. D. 14 El. 304. 54] 

[A. If 4 coparceners are of an advcauſon, and the 2 eldeſt, or eldeſl 
and the zd preſent, and the others preſent another, and not all 
together, or the eldeſt alone, the ordinary may refuſe all their 
clerks. Co. Litt. 186. b. 1,] | 


(Z. a) What ſhall be good Cauſe of Refuſal. In 
reſpect of the Pre/entee. And for what Cauſes 
they may be refuſed. | Crimes, Cc. 


31e. 198. [I. D. 8, 9 El. IN quare impedit, the biſhop returned that at 
.. 284. the time of the prefentation of the preſentee, 
judgment. and all the time of his commorancy within his dioceſs he com- 
And. 189. monly haunted taverns and other places, and unlawful and prohibited 
games, ob quad & diverſa confumilia erimina, the ſaid preſentee was 
pl. 2 Mich. crimineſus. And by all the juſtices, the particular defects above 
8 & 9 Eliz. do not make the preſentce criminoſus, becauſe none of them de- 


—— Were. ſerve refuſal; for they are only mala prohibita. Co. 5. SPECOT, 58. 


wich, and Cites this caſe to be adjudged ; ana that the words o diverſa cris 


_ — mina are too general and uncertain. 

word (cri- 

minoſus) adds, viz. Et fic inhabilis & non idonea perſona eff» inſtituenda in vicariam prædictam, &c. 
ahi Hob. 296. cites S. C. But ſuch crimes as are ma/a in je, a. homicide, drunkenneſs, 
incontinen:y, ferjury, &c. are good cauſe of refuſal. Ibid. Nonage, f Laſtardy, or I outlanvry. 
Ibid.——* S. P. if theclerk be aitainted and not pardoned, Zu? crherwiſe if he be pardoned; for then 
be is refler:d to the benefit of the law. Jenk. 259. pl. 55. cites Hob, 289. Searl's caſe.— f S. P'. Br, 
Quare Imcedit, pl. 12. cites 33 H. b. 12. & 32. 34 H. 6. 11. 38. & 35 H. 6. 18.—1 S. P. Br. 
Quare Impedit, pl. 119. cites 5 Hl. 7. 19. Per Keble, —y S. P. and ſ of excymmiunication, Jenk. 2 59. 


N. 53 


[2. 5 Co. Syrcor, 59. Reſolved that all ſuch as are /uficient 
cauſes to deprive an incumbent are ſuiliclent to refuſe pretentee. } 
| {3. It 


ED 


ct 


'S 
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(3. It is not any cauſe of refuſal of preſentce, that he has an- * Forif he 
ether benefice ; for this is “ at the peril of the preſentee, and per- — 
adventure of the 2d benefice is better than the firſt, and the firſt months, 
ſhall be only void; and therefore it would be miſchievous to the boch thall be 


preſentee if he ſhall be refuſed on this account. 14 H. 7. 28. b. es 


Curia. is not at the 
peril of the biſhop.— Br. Quare Impedit, pl. 92. Cites S. C. 


[A. It is good cauſe of refuſal, becauſe the preſentee ar per- [ 347 ] 
jured, though no conviction was thereof. D. 13 El. 293. 3. f 38 E.. 


3. 2. b.] | "AY _— 
[5. Ss, it ſhall be, though he ves perjured in a ſuit between the +8. C. 
ordinary and another. Dubitatvr, 5 38 E. 3. 2. b.] * 5 Rep. 

58. 4+ In 


Specot's caſe, and ſays, the plea of the biſhop was, that the preſentee confeſſed himſelf to be perjured, 
&c. and ſo he was criminoſus ; whence it is (aid it appears that to allege criminoſus generally, is not 
good; for no certain iſſue can be taken thereupon, and it was doubted there if the biſhop ought not to 
lay in fact, that he is perjured, and not that he has contetied himſelf to be perjured. - Br. Quare 
Impedit, pl. 94. Cites S. C. 


[6. It is good cauſe of reſufſal of a preſentee, becauſe he 75 Br. Que 


4 * : ' p Impedit 
villein. 14 H. 7. 28. b. Curia. Co. 5. SPECOT, 58.] — — 3 
5. C. By Brian and the greater part ot the juſtices and ſetjeants.—8. P. Br. Quare Impedit, pl. 119. 
sites 5 H. 7. 19. Per Keble. 


[7. It is good cauſe of refuſal of a preſentee, that he has killed Br. Quare 


man. 38 E. 3. 2. b.] 2 
cites 8. C. 


(8. The ordinary may refuſe a clerk upon his conuſance of an gf 

fence dame by the prefentee, which is good cauſe of refuſal, though he 
be not convicted thereof by the law; and this ſhall be fried by iſſue 
whether it be true or no. 38 E. 3. 2. b.] 

[o. It is good cauſe of refuſal of a clerk, becauſe he is fmonia- 
cus in the fame preſentment, that is to {:y, has made a corrupt con- 
tract to be preſented. | | 

[to. It is good canſe of refuſal of a clerk, becauſe he i omoni= 
acus in other benefice than this, to which he is now preſented. 
Trin. 16 Ja. B. between Bovcurox and the BisHop or Ro- 
CHESTER in a quare impedit, per Curtam.) | 

11. Nenability and crimineſus are ſufficient cauſes for the ordi- 8. P. Per 
nary to refuſe the clerk. Er. Ouare Impedit, pl. 12. cites — * 
33 Hl. 6. 12. 32. 34 H. 6. 11. 38. & 37 H. 6. 18. Impedit, 


pl. 119. 
cites 5 H. 7. 19. 


12. If a miſcreant or {chiſmalic be preſented and inducted, IS. P. And 


this is good cauſe of deprivation. 5 Rep. 58. in Specot's caſe, 1 
Cites 5 R. 2. tit. Tryal, 54. and ſays, it was agreed to be good ef getufd. 


law ; fo if he be rrreligious, he may be refuſed, as it is ſaid in Jenk. 259. 


5 H. 7. 6. But when he is charged with the one, or refuſed for N 


the other, it muſt be alleged particularly, fo that the party may it dces not 
anſwer thereto. Ibid. | belong to the 


£3 king's courts 
to determine ſchiſins or hereſies, vet the original cauſe of the ſuit being matter whereef the court of 


the king has co:ulance, the cautc of {chilm or kerely upon which the preieatee is retuied ought to be 
ailrged 


TI 2 


p wc. , lip. 
2 a <4 - ( 
3 * 1 — * er ns 


_— —  ——  — —— 
ju n 
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See (Z. . z) (Z. a. 2) Refuſal, 


behaviour 
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alleged in certain, that the king's court may conſult with divines to know if it be ſchiſm or not; and 
in caſe the party be dead, then to direct a jury to try it. 5 Rep. 58. a. b. Rcelaived ia Specot's caſe. 


What ſhall be good Cauſe, 


Illiterature, &c. not being Crimes. 


Le. 230. 1. ] N quare impedit, the bp. pleads, that he demanded of J. 8. 


_ the pre/entee of the plaintiff, zo ſee his letters of orders, and he 
faid, that Turi nt be tu them and for this cauſe, for that he was not aſ- 
the biſhop certained, whether he were deacon or not, and alſo he demanded 
mie hm Of him letters miſſive, or teſtimonials teſtifying his ability; and 


upon oath if becauſe he had not his letters of orders, nor letters miſſive, nor 
he bas orders made proof of them otherwiſe to the bilhop, he deſired leave of 
js 8 the biſhop to bring them, and he gave him a week, and went 
letters away and came not again, and that the fix months paſſed, and 
——— he collated by lapſe; and upon demurrer upon it, it was ad— 
my judged for the plaintiff; for theſe were not cauſes to ſtay the ad- 
and ſuffici- mittance, * and the clerk is not bound to thew his letters of orders 
2 the or miſſive to the biſhop, but the biſhop muſt try him upon exa- 
— to mination for the one and the other; and the plea is not alleged 
examine the in facto, but pro eo quod non monſtravit, ſo that all cometh un- 
fame him- der the (eo quod) and ſo no part of it is traverſable; and for one 


N — - and the other cauſe it was adjudged for the plaintiff. Cro. Eliz. 


and defers 241, 242. Trin. 33 Eliz. B. R. Margaret Palmes v. the Biſhop 
o- mil- of Peterborough. 
on, becauſe 


he is not reſolved therein, he is a diſturber if the cletk comes to him in a convenient time; and the 
biſhop cannot refuſc a clerk for the want of let ers teſtimonial. 


*[ 348] | 3 
2 Lutw. 2. In quare impedit, plaintiff counts that he was ſeiſed in fee, 
1094+ 5 C. of the advowſon, and that the church becoming void, he pre- 


but only : x : 

fates the ſented one G. who died, and that it belonged to him to preſent, 
picadings, and the defendants diſturbed him; the li claimed nothing but 
ane goes dot as ordinary; and faid, that within fix months after the avoidance, 
report the VIE, ax 27 _ 

caſe. _— the plaintiff preſented Francis Hodder, who, at that time, wvas a 
+ He muß perſon 4 minus ſufficiens in literatura ſeu capax to have the ſaid 


ſhew in what 


particular he church; that be examined him, and finding him minus ſuthcientem, 


is minus he refuſed him, whereupon he gave tice to the plaintiff, and he not 
_ A preſenting within the 765 months, the biſhop collated the defendant; 
1 90 plaintiff replies, that Haadder, at the time of his preſentation, &c. 


1 TheCourt bag in holy orders, and had been admitted thereto upon f exami- 
joined. nation by the ordinary, aad was inſtituted a vicar into another 
tar he was . . = ' 

Ai fuer Church for divers years, and was in verbo diving doctus, &c, The 
n- plea was held good by 3 juſtices (there being then no chief juſ- 
tice) but was adjourned to be further argued ; afterwards Treby 
2nworo. being made Ch. J. it was held, per tot. Cur. to be an ill plea, 
m-tion, but 3 Lev. 313. Trin. 3 W. & M. C. B. Hele v. the Biſhop of 
Ft. Exeter and Hayman. — But this judgment was g reverſed in the 
Ca:rth. 311, Houſe of Lords. 


12. S. C. 
by name of the Ei hop of E x:ter v. Helr, ———- Show. Parl. Caſes, 88. 8. C. 
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(Z. a. 3) Refuſal. Trial. Where, and how the Sz a8) 
Cauſe of Refuſal ſhall be tried. And Pleadings. 


1. 9 E. 2. / T ts defired, that ſpiritual perſons whom our lord the Itis required 
cap. 13. Ling doth prefent unto benefices of the church (if the 2 
biſhop will not admit them either for * lack of learning, or for other — be 
cauſe reaſonable ) may not be under the examination of lay perſons in donea per- 

the caſes aforeſaid, as it is now attempted, contrary to the decrees cano- 5 . 
mical ; but that they may ſue unto a ſpiritual judge for remedy, as ofthe king's 
9 require. (2) The anſwer: Of the ability of a parſon pre- Writ, piæ- 


ſented unto a benefice of the church, the examination belongeth to a — 


ſo- 

ſprritual judge, + and ſe it hath been uſed heretofore, and ſball be here- — 2 
after. | | — 
eth in 


divers exceptions againſt perſons preſented; 1ſt, Concerning the perſon, as baftardy, villeinage, out- 
lawry, excommunication, a layman, under age, and the like; 2dly, Concerning his converſation, as 
If he be criminolus, &c. zdly, Concerning his inability to diſcharage his pattoral duty, as if he be 
unlearned, and not able to feed his flock with ſpiritual food, &c. and the examination of the ability and 
ſutficiency of the perſon pretented belongs to the bij-»p, who is the eccleſiaſtical judge; and in this exa- 
mination he is a judge, and not a miniſter, and may and ought to refuſe the perſon preſented, if he be 
not idonea perſona. And if the cauſe of refuſal be for default of learning, or that he is an I beretick, 
ſel iſma'ick, or the like, belonging to the knowledge of eccleſiaſtical law, there he muſs give & notice 
/ ertef to the pat on; but if the cauſe be temporal, as a felon, or &omicide, or other temporal crime, or 
if the di/abiliry grow by any af cf parliament or other temporal law, there no notice ought be given, 
unleſs notice be preſcribed to be given thereby. But in a quare impedit brought againſt the biſhop for 
refuſai of the clerk, he muſt || u the cauje of bis refuſal ſpecially and dire#!y (tor whether the cauſe 
thereof be ſpiritual or temporal, the examination of the biſhop concludes not the plaintiff) to the in- 
tent the Court, being judges of the principal cauſe, may conſult w.th I learned men in that profeſſion, 
and reſolve whether the cauſe be juſt or no; or the party may deny the ſame, and then the court ſhall 
write to the metropolitan to certity the ſame; or if the cauſe be temporal and ſufficient in law, {which 
the Court mult decide) the ſame may be traverſed, and an iſſue thereupon joined, and tried by the 
country; and yet in ſome cafes, notwithftanding this tatute, idoneitas perſonæ ſhall be tried by the 
country, or elſe there ſhould be a failure of juſtice, (which the law will never ſutter,) as if the inability 
or inſufficiency be alleged in a man that is ¶ dead, this cale is out of this ſtatute; tor the biſhop can. 
not examine him; and the words of this act are de idoneitate perſonæ preſentatæ ad beneficium eccle- 
fafticum pertinet examinatio, &c. And conſequently, though the matter be ſpiritual, yet ſhail it be 
tried by a jury; and the Court, being aſſiſted by learned men in that profeſſion, may inſtruct the jury 
as well of the eccleſiaſtical law in that caſe as they utvaliy do of the common law, 2 Inſt, 632... 
1 See (Z. a) ———þ See (R. a), &c. See Specat's caſe, S. P. 12 Rep. 67. Mich. 
% Ac. 
1 In quare impedit againſt the biſhop he pleaded, that he refuſed the clerk, becauſe upon examing.- 
tien be found bim to be cbiſmaticus inveteratus, and tor that reaion ne rerufed to admit him, as being a 
perſon by the laws of the church, unable and unfit to take a benetice with cadre of ſouls. This plea 
was adjudged in C. B. to be inſufficient. be cauſe it was general:y {chifmaticus inveteratus; and upon 
error brought in B. R. the judgment was afhrmed; for the ſtatute of Articuli ** ſuper Chartas, cap. 13. 
Jays, proprer defrctum ſcient æ, and other reaſonable caujcr, whereas cauſa vaga & incerta is not a reaſon. 
dic one; and though the biſhop (as it was urged) is judge in the examination, yet fince his proceedings 
are not of record, the cauſe of refuſal is traverſab.e; and if it be traverieJ, and the party refuſed bs 
alive, it ſhall be tried by the metropolitan, but if he be dead, it ſhail be tried by the country. And if 
ſuch general allegations be admitted, patrons will be much prejudiced no adays in their preſentations, 

5 Rep. 57. Hill. 32 Eltz. B. R. Specot's caſe. — Alias, Specot v. Biſhop of Exeter. — And. 189. 
pl. 225. S. C. adjudged. Goldtb. 35. S. C. but no judgment. 3 Le. 198. pl. 251. S. C. 
but no judgment. And it was obſerved, that it appears in our books, that the cauſe of refuſal! 
ought to be certain, as in 5 H. 7. 19. and 11 Hf. 7. 7. & 37. that the preſentee is a baſtard, willcin, 
within age, or ite ate, Oc. 5 Rep. 58. 2,—-—** Thele words ſeem to be wrong, and that it ſhould 
de articut- (cleri. ) 

+ 20 as this af is a declaration of the common lawy and cuſtom of the realm. 2 !nſt. 652, 


| +L 349] 

2. Quare impedit again/? the biſhop and others ; the bifhop ſaid, S. C. eit 
that he examined the cierk of the plaintiff at B. in the county of C. —— on 
D 4 4 Mo 
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and refuſed him for nonability, and gave notice to the plantf thereof, 
and he did not preſent another within ſiæ months, by which he preſented 

lapſe; and the plaintiff ſaid, that his clerk was able; and becauſe 
the clerk is now dead, this cannot be tried by the metropolitan 
by examination, and therefore it was tried per pais, and this by 
the county of C. where the examination was, and not by the county 
of D. where the writ is brought; quod nota, Br. Quare Im- 
pedit, pl. 102. cites 39 E. 3. 1, 2. 

3. In quare impedit if the biſhop juſtifies the refuſal of the clerk 
becauſe the church was litigious until he inquired de jure patronatus, 
he 41 not traverſe all refuſals appt the inquiry, by reaſon that he 
has juſtified before; and if the plaintiff alleges other refuſal after 
the inquiry de jure patronatus, zhis is a departure and je:fail ; for 
he relinquiſhes his firſt day alleged of the refufal which ought 
not be; for if he will have advantage thereof, he ought to have 
alleged this day at firſt; for he ſhall allege only one day. Br 
Repleader, pl. 41. cites 33 H. 6. 13. 

4. The ordinary commanded the clerk to come to him aftersvard; to 
be examined, becauſe the ordinary had then other buſineſs. And there 
the better opinion was, that it was a good plea for the ordinary, that 
he did not refuſe the clerk, but that the clerk did nit return to him 
again; and that the 6 months paſſed, ſo as he made the collation, 
and that the patron made his preſentation too late, ſo as he had 
not convenient time to examine him. 3 Le. 46. Mich. 15 Eliz. 
in C. B. cited by Lord Dyer, as * 14 H. 7. 


(A. b.) Difturbance by the Ordinary. What Act 
will make the Ordinary a Diſturber. 


[1, JF the ordinary admits and inſtitutes the preſentee of the chan- 
cellor, and ſends to the archdeacon to make induction, and 
after the king, before induction made, ſends an inhibition, reciting, 
that the church is of the value of 401. per annum, and ſo it does not 
belong to the chancellor to . preſent, commands the ordinary to re- 
ceive J. S. his clerk, whom he preſents , if the crdinary does not fend 
to the arthdeacon not to make indufion, but ſuffers the induction to 
be made a month after, he ſhall not be adjudged a diſturber; for 
there is not any default in him. 38 E. 3. 4.9. Adjudged.}] 

[2. But in this caſe if the inhibition had come to the ordinary be- 
fore the warrant made to the archdeacon to make induction, if he 
had made the warrant after, by which he had becn inducted, he 
ſhould be a diſturber. 38 E. 3. 2.] | 

3. In quare impedit, the biſhop pleaded, that he claimed no- 
thing in the patronage but as erdinary ; a writ to the biſhop is there- 

upon awarded againſt him, and after Ve c/lates ; this makes him 
a diſturber. 8 H. 4. 22. b. 23. pl. 8. Biſhop of Wincheſter v. 
Rye and ux. | 1 

4. Where a man preſents, and his title is found upin a jure pa- 

fronatus, and be ſucs ts have his clerk admitted, and after another 


preſents x 
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preſents ; there, if the biſhop could laue admitted and in/lituted the 
clerk of him who had the verdift, and does not, but defers it until the 
lapſe falls, and then preſents his own clerk, in this caſe he is a diſ- 
turber againſt both the preſentors; and iſue thall be taken, vhe- 
ther he, who preſented and had his title found, ſued to have his clerk 
admitted, or not, and whether the ſecond preſented to him fo haſtily 


bat he could not admit the clerk of the firfl by due proceſs, before the 


preſentation of the ſecond, or nat. And ſo the church is not litigious, 
but where * tao preſent ſeverally at one time, and both titles are found * S. P. Per 
by divers commiſſions ; or where one preſents, and his title is found by Paton oY 
commiſſion, and befere that the biſhop can admit his clerk, anther pre- | 
ſents, quod nota. Per Newton; if us preſent to one church at 

one time, now the church is litigious; and there, if after the 2:zle 

15 found by commiſſion, the hands of the biſhop are cloſed from 

taking benefit by the litigiouſneſs, unleſs the other ſucs a ne ad- 

mittas; for he is bound in right to admit his preſentee for whom his 

title is found ; and in this caſe divers commiſſions ought to be award- 

ed, and the biſhop ought to give to the commiſſioners divers days, 

and ought to warn the one of the day given in the other commiſſion, ſo 

that they may have notice to come and give their evidence, and 

yet ſuch titles found there ſhall not conclude the other party in quare 

1umpedit ; for it is only ingue/t of office. Br. Quare Impedit, pl. 80, 

cites 21 H. 6. 44. 

5. Where different per/ons preſent their ſeveral clerks, and the or- Refufing o 
dinary accepts the preſentee of the one without inquiry de jure patrona- eward a 
tus, he is a diſturber; per Port. Quod Newton & Markham — — 

. » en 
conceſſerunt. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. he is requir- 
3 1 Br. Nugation, pl. 3. cites 33 H. 6. 13. ——— Br. Quare Impedit, 2 
33 Hl. 6. 12. 


6. If a diſturber preſents, and the biſhop inquires de jure patronatus, * Orig. is 
and another is found patron, there, FA be will preſent within the fix S 
months, the biſhop is bound to admit his clerk ; but if he does not pre- the editions. 
ſent be ought ta admit the clerk of the diſturber. Agreed. Br. Quare 
Impedit, pl. 12. cites 33 H. 6. 12 & 32. 34 H. 6. 11. 38. and 
35 H. 6. 18. 

7. If there are two parſons, and the biſhop admits the clerk of 
the true patron, yet this is no excuſe in quare impedit; for it is no 
plea, that he was verus patronus. Per Priſot, quod non negatur. 
Contra, if he had inquired de jure patronatus. Br. Quare Im- 
pedit, pl. 12. cites 33 H. 6. 12 & 32. 34 H. 6. 11. 38. and 
35 H. 6. 18. 

8. Whether if the plea of the ordinary be inſufficient, he ſhall 
thereby be a diſturber ? Goldſb. 35. Arg. ſays, it ſeems that he 
ſhall, and cites 14 H. 7. 21. b. and 5 H. 7. 20, 

9. If after a jus patronatus, he admits the clerk of the patron againſt 
whom it is found, it is at lus peril, both as to the title itſelf, and 
ſuch patron's defending it. And it is againſt juſtice and the in- 
tent of the law, to put the party to the delay and charge of a 3511 
trial, and then act contrary to the finding. And the books, which 

D 4d 2 ſay, 
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ſay, that the ordinary is to judge of the better title, mean, that 
he is not to prejudge of his own head, but ſecundum allegata & 
probata upon verdict given of the right, and found according to 
the form ot law to give inſtitution, which is his judgment, and 
induction which is his execution. And if the patron bring quare 
impedit againſt the uſurper and incumbent, not naming the bi- 
ſhop, and makes good his title, he may have an action on the 
caſe againſt the ordinary for that wilful wrong delay and trouble that 
he hath put him to, and ſhall recover cg and damages, not in 
reſpect to the value of the church (for there is no damages for 
that by the common law but by the ſtatute of Weſtminſter 2d.) 
but for the other reſpects. But if he name the ordinary in the 
guare impedit, he can have no other action on the cafe; neither 
can he have ſuch action on the caſe before he has fried his title in 
a proper action, and againſt the proper parties. Per Hobert 
Ch. J. Hob. 317. Paſch. 17 Jac. in the cafe of Elvis v. Arche 
biſhop of York, Taylor, and Biſhop. | 
10. Biſhop refuſes a clerk for inſufficiency. Upon notice the 
patron preſents anzther, The biſhop within the 6 months admits 
the firſt. Per Cur. the bithop is a diſturber; for he cannot 
accept afterwards a perſon refuſed by him for inſuſſiciency. Cro, 
E. 27. Paſch. 26 Eliz. C. B. Bithop of Heretord's cafe. 
DPwenty-two 11. Ordinary may examine and refuſe, but both: muſt be in 
; 5 he convenient time, elſe by his delay he is a diſturber. 2 Salk. 539, 
de ay. Mich. 3 W. & M. B. R. Hale v. Biihop of Exeter, 
5 _ Tria. 27 Eliz. in C. B. Aitany v. Biſhop of St. Aſaph. 


12. It was objected, tint the biſhop ut giving notice of refuſal 
for literature unti! 32 days after, was a diſturbance ipſo facto; 


but the Court gave no opinion in this point, Carth. 312, Trin. 


6 W. & M. B. R. in caſe of Biſhop of Exeter v. Hele. 


(A. b. 2) Diſturbance. How puniſhed. Plead- 
ings, &c. : 

ng. % 1. H biſhep incumtered the church after a * ne admiltas directed 

gon mit- ts him 4vithin the 6 months, and the patron brought quare 
149 and 2 . . . . — 

the impedit, and recovered, and had writ to the biſhop to diüncumber 

editions, but the church, who ſaid that he had admitted the plaintiff; et non 

de Year- allocatur. The rcaſon ſeems to be, inaſmuch as he traverſed the 

+ 1 incumbrance, and upon the incumbrance found it was prayed that 

the temporaltizs be ſeijed, as upon attachment upon prohibition 3 

& non allocatur. Br. Quare Impedit, pl. 145. cites 21 E. 3. 3. 

2. Quare Impedit againſt the Lila of N. and others ; and at the 

40 60 the biſhop appeared, and the others made default. Chaunt. ſaid 

e biſhop claims nothing but as ordinary: judgment if without 

ſpecial ditturvance ſhewn, the plaintiff allign tort in him. Caund, 

ſaich 


— 
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ſaid, we releaſe our damages, and pray judgment and writ to the 
biſhop. But per Babb. this cannot bez for the damages are 
not taxed, but it Hall be recorded that you will not have damages ; 
and ſo it was, and he had writ to the biſhop. Br. Quare Im- 
pedit, pl. 150. cites 10 H. 6. 4. | 

3. The bie may be a diſturber within the 6 months, and it is no Ain quare 
plea in quare impedit or treſpaſs, to juſtify by matter happening — 
pending the awrit ; for it is brought of diſturbance before the writ biſhop of R. 
brought, which was a tort, and cannot be defended by matter and W. D. 


ſubſequent. Br. Quare Impedit, pl. 80. cites 22 H. 6. 28 & 29. 2 * 
Per Newton and Paiton. mr 
| nubing but 


at ordinary ; judgment if without ſpecial diſturbance action may he have, the plaintiff /aid that be pre- 
ſented bis clerk, and the 'fficer examined ard ferind him able, und the biſh:p would not receive him, bat 
preſented within ſix months one . &c. The defendant jaid, that he examined bim, and did nat find bim 

ufficient'y {-ttered 3 and they were compelled to join iſſue, able or not able; quod nota; and pending the 
Me the biſhep accepted, inſtituted, and inducted him; and therefore the plaintiff prayed his judgment of 
damages ; and judgment was, that he recover his pretentment and damages, notwithſtanding the bithop 
alleged that it might be that the clerk was nat able at the time of the cxamination, and had learnt better 
after, and yet, becauſe by the admittance after, he has admitted him always able; therefore judgment 


as above, Br, Quare Impedit, pl. 22. C:tes 40 E. 3. 25. 


*[ 352] 
4. And by ſome, where the biſhop pleads ne diſturba pas, yet 2 


this ſhall not conclude the biſhop, but he ſhall ſay that he pre- — 
ſented, and his title was found by jure patronatus, and he pre- ſverally, 
ſented his clerk. Br. Quare Impedit, pl. 80. cites 22 H. 6, and be pre- 
28, 29 2 
r and after 
the ine brirgs quare impedit againſt the ether, and he pleads ne diſlurba pas, yet the biſhop may ſhew the 
matter. Br. Quare Impedit, pi. 80. Cites 22 H. 6. 28, 29. | 


5. Quare impedit by two againft an abbet and M. C. proceſs con- 
tinued be the dijtreſs, and the defendants made default, and a writ ifs 
ſued 79 the biſhop for the plaintiffs, which was returned nit ſerved, 
and alias and pluries awarded, and then the biſhop returned, that 
the 13th of Octaler 1463, J. S. the parſon, &C. reſigned to him, to 
which he agreed, and accepted the reſignation 3 and the 4th of De- 
cember next the biſhop certified the abbot then patron of the reignation, 
and the church remained woid till the 28th of Fanuary, by which the 
biſhop by lapſe made callation tu M. C. clerk, who was inſtituted and 
inducted z and after this writ were delivered to him the 12th July 
laſt after the collation by lapſe. And by ſome the certification is not 
good; for the reſegnation and collation aere made pending the quare 
impedit, Per Cur. this does not appear to the court, nor if V. C. 
who is preſented be the ſame perſon who is defendant ; therefore it 
ought to be ſhewn by the plaintiff, And by ſome, he who is de- 
fendant ſhall be bound by the judgment of the plaintiff, if he be 
the ſame perſon who is preſented; for he is party to the writ, 
and he who purchaſes pending the writ ſhall be bound; contrary 
of the biſhop here, he ſhall not be bound, for he is not party to 
the writ; and therefore if the plaintiff will not plead certainly 
that the one and the other is one and the ſame perſon, it ſhall be 
intended that he is a ſtranger of the ſame name; and therefore he 
averred accor;lingly, and that the abbot was not ve-us patronus, 
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and there it is agreed, that upon death of the incumbent the bi- 
ſhop ſhall not give notice to the patron ; contrary upon reſignation. 


So upon deprivation ; and by the judgment in the quare impedit 


the abbot loſt his patronage, and was not any longer patron ; and 
therefore the notice made to him after the judgment, is not good 

by ſome. Br. Quare Impedit, pl. 123. cites 5 E. 4. 115. 
Ita good 6. The bifbep /aid that he claimed nothing but gdmiſſion and iuſti- 
2 * tution as ordinary ; judgment if without alleging ſpecial diſturbance, 
erdinary, &c. Action lies; and the plaintiff alleged preſentation to the faid 
_— bifoep fuch a day, and he refuſed, and 5 diſlurbed, & c. and then the 
es. 2 ſheawwed gal the church before this preſentation att“ litigious by 
Prooke ſays, Preſeutnient before made by ene N. And it was ſaid there, that upon 
* — * che firſt plea the plaintiff might have writ to the biſhop; contrary 
co0d, witt. upon the ſecond plea, and fee the pleading of thoſe pleas there. 
r Drrvirg And per Cur. the firſt plea is a good plea. Br. Quare Impedit, 


that be bad ; 
ny pl. 119. cites 5 H. 7. 19. 


gore fatranatus thereof, Br. Quare Impedit, pl. 119. cites 7 E. 3. 


7. In quare impedit againf? the biſhop of C. the plaintiff counted 
how he was {cijed of the advcauſon, and preſented N. who was ad- 
mitted and inſtituted, & c. and after N. died, and the church vcided 
by 6 months, and the biſh:p made collation te ene IH. by lapſe, whe vas 
in, and after died, by which the church voided, and the plaintiff 
preſented, & ce. The defendant ſaid, that J. B. preſented this ſame 
AH. to the defendant as ordinary, at wheſe preſentment he recerved him 

L 383 J « ordinary, by which he was inſtituted and inducted, ab/que hoc, that 
he made collation modo & forma prout the plaintiff ſuppoſes. And per 
Keble, Fineux, "Townſend, and Brian Ch. J. this is a gerd plea for 


the ordinary to fhew that another is patron and not the plaintiff, * 


though he does not make to himſelf title to the advowlon ; tor 


the ordinary has intereſt to meddle with the church, as in athie - 


of rent the tenant ſhall compel the lord to make to himſelf title to 
the rent; for there is privity between them and between the ordinary 
and the pairin ; as in walt the tenant may ſay that the leflor has 


granted the reverſion to J. F. to whom he has attorned. So of a 


leigniory granted, &c. And fo, that a ſtranger has recovered 
the ſeigniory againſt the lord; for the ordinary may traverſe this 
thing alleged againſt him, which proves him to be a diſturber, without 
alleging title in the ther perſon. And per Rede, Jay, Vaviſor, and 
Davers, this is no plea; for he does not plead as ordinary, as to 
ſay that he claims nothing but admiſſion, inſtitution, and induc- 
tion as ordinary; judgment if without ſpecial diſturbance, &c. 
or to ſay that he ne diſturba pas; for then the plaintiff ſhall have 
writ to the biſhop immediately, or to ſay that the church is liti- 
gious, or that his clerk is criminoſus, but cannot intitle a ſtranger 
without intitling himſelf. But Brian and "Townſend contra; for 
otherwiſe there ſhall be a miſchief, that the biſhop ſhall be bound 
to admit the clerk of whomſoever will preſent to him, which is 
not reaſon : et adjornatur; for the ordinary has lawful meddling 
with the church, as the tenant has with the ſeigniory or reverſion. 
Br. Quare Impedit, pl. 120. cites 5 H. 7. 33- 
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(B. b) * Admiſhon. Þ Inſtitution and 4 Induc- ; Sehe 


tion. Of what Things it ſhall be made. e upon 

— 
admits hi 

[1. A Donative may paſs by gift of lay patron without inſtitu- whe thi 
tion or induction. Da. 1. 46. b.] ad 


S. P. Fin. Law, $vo. 89.—8. P. Godolph. Rep. 272. 


babilem. Co. Litt. 344. a. 
cap. 24. ſ. 6. | 

Þ+ Ir/lituticn is when the biſhop ſays, inſtitus te reform talis ecclefie cum cura animaruim & accipe 
curam tuam & meam. But ſometimes in a more large ſenſe admifſus doth include inſtitutus alſo; cujus 
præſentatus fit admiſſus, i. e. inſtitutus. Co. Lit. 344. a.—S. P. Fin. Law, $vo. 89.—8. P. Go- 
dolph. Rep. 274. cap. 24. ſ. 8. 

1 Induction is nothing elſe but the putting of the perſon into actual poſſeſſion of the church and glebe, 
which are temporalties of the church, or the making of a clerk compleat incumbent of the church; 
this is induction, and it is by letters from the biſhop of the dioceſs directed to all and ſingular the clerks, 
rectors, vicars, &c. within the ſaid dioceſs, to put the clerk or his lawful attorney for him, and in his 
name, into the actual poſſeſſion of the church to which he had been preſented and inſtituted, together 


with all the profits, dues, members, and appurtenances whatſcever thereunto belonging cr appertaining z 
of the due execution whereof a certificate endorſed on the inſtrument of induction, and ſubicribed by a 


competent number of witnelles, ought to be returned to the ſaid biſhop as ordinary, who may appoint 


the archdeacon to give induction. Godolph. Rep. 278. cap. 24. ſ. 16. 


Induction is done in the following manner; one of the clergymen commiſhoned takes the perſon to 
be inducted by the hand, lays it on the key of the church, and pronounces thoſe words, By virtue of 
this commiſſion I induct you into the real and actual poſſeſſion of the rectory of, &c. with all its ap- 
purtenances ; then he pens the church door, and puts the parſon into poſſeti:on thereof, who commonly 
tolls a bell, &c. and thereby ſhews ar.d gives notice to the people, that he had taken corporal poſſeſſion of 
the faid church. If the key of the church door cannot be had, the clerk to be inducted may lay his 
hand on the ring of the door, the latch of the church gate, on the church- wall, &c. and either of theſe 
are ſufficient, So it may be by delivery of a clod of the gicbe, &c. Jac, Law Dict. verbo Induction.— 
Citcs Country Parſ. Comp. 21, 22. | | 


[2. In the Zing's chapel at Ii gſminſter, when a prebgnd is void, Br. Preſen- 
the king ſhall make ce//ation by a patent to whom he pleaſe, and —— 
ſend him with it, and by force thereof he ſhall take poſſeſſion. 4. 7. 
11 H. 4. 9. (without any inſtitution or induction is implied.) 

[Z. If the king grants a free chapel to another, he ought to be 


put in poſſeſſion by the ſheriff, 14 H. 4. 11. b.] | Fol. 357. 
Godo!ph. Rep. 279. cap. 24. ſ. 16. S. C. and P. Watſ. Comp. Inc. Svo. 276. cap. 15. cites S. C. 


[4. If a clerk be preſented, he has not poſſeſſion before induction.— D 354 
11 H. 4.9. Com. Hake v. Bick, 528.] | 

[5- If the biſhop of Sarum be patron of the church of S. which is 
preſentative, and hes within the dioceſs of Sarum, and it is the corps 
of a prebend in the church of Sarum, and the biſhop of Sarum is 40% 
patron of the church of D. which is preſentative alſo, and lies within 
the dicceſs of Winton, and after the church of D. ig united to the 
Jaid prebend, with the aſſent of the biſhop, and dean and chapter 
of both dioceſſes. By this union both churches are ſo annexed 
and united, that if the biſhop of Sarum c//ates a clerk to the pre- 
bend, and he is thereupon inflalled in the cathedral church of Sarum, 
he has thereby poſſeſion of both churches without any preſentation, 
admiſſion, inſtitution, or induction to, or by the biſhop of Minton 
for inaſmuch as he has poſſeſſion of the prebend, he thereby has 
poſſeſſion of the corps of the _—_— and by the union the church 
of 


4 
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of D. is parcel of the body of the prebend. P. 10 Car. B. R. 


between LEICH AND HELLIER | upon evidence at bar 
in an ejectione firmæ, upon the trial of a title of a leaſe made 
by ſuch prebendary before the ſtatute of 13 El. of the church of D. 
which was not contirmed by the bithop of Winton, but only by the 
biſhop, dean, and chapter of Sarum; and this held per Curiam to 
be good for the cauſe aforeſaid. ] 

6. By the laws of England, the acts of preſentation, inſtitu- 
tion, and induction, are all authorities given by law, and muſt be 
executed according to the form preſcribed by lax, and cannot be mo- 
dified ; for actus legitimi non recipiunt modum, For the law 
gives the church, and not the patron and ordinary, who are but 
ceremonious miniſters, and are appointed their manner and form, 
which they may neither exceed nor abridge, Hob. 153. in caſe 
of Golt and Glover v. Biſhop of Coventry. 


(C. b) By whom it ſhall be made. Admiſſion. In- 


ſtitution. Induction. 


inert / LI. IF archvilep viſits lis inferior biſhop, and inkibits him during 
= # av the wifttation, if the biſhop has title t collate to a benefice 
thop to in- zb hrs dioceſt by Cauſe of lapſe, yet he cannot inſtitute his clerk, 
* but 0g to preſent to the archbiſhop, aud he ought to inſtitute him, 
tion is vid; becauſe during the inhibition his power of juriſdiction is ſuſpend- 
becauſe it is ed. Trin. 13 Car. B. R. between Dopsox AND LYxx. This 
eee „. Mas a point upon a ſpecial verdict in the county of Lincoln, and 
irom wbien the Civilians who argued this ſeemed to agree it, but the cale was 


be is fuſ- argued upon another point, and this not reſolved. Intratur Tr. 


pended. But Z . 
Ks Car. Rot. 446.) 


queſtion in caſe of a cellatien, whether if a la>ſe happen the biſhop may collate ? but the better opinion 
Is, he cannot; becaule it is not by way of interef, but by way of proviſion for the cure, and to ſupply 
the negligence of the patron. This appears, becauſe the patron may preſent at any time after a lapſe, 
and before collation. 3 Saik. 202. cites Paſch. 13 Car. B. R. Lunne v. Dodſon. -—- Cro. C. 475. 
S, C. and becauſe this and another point there concerned eccleſiaſtical juriſdiction, the Court required 
to hear Civilians, and it was argued accordingly ; but the other point being clear for the defend unt, judg- 
ment was given for him upon that point, and then this not being material; nothing more is duν, laid 
about its 


Watſ.Comp. [z. The ordinary ſhall ſend to the archdeacon to make induce 


„ 382.3. 2. K 8 

cites S. C. [3+ The archdeacon ſhall make the induction. 38 E. 3. 3. b.] 
But the bi- 

Mop may direct his mandate to ſuch other clergymen as he pleaſes to make induction, and cites Parſons 
Councellor, 9. The archdeacon having received 2 mandate for induction makes a precept omnibus 
literatis infra archidiaconatura to induct, a clit net bel-nging te the archdeacenry made the induction, 
and held to be well enough. Arg. Vent. 320. Mich, 2y Car. 2. B. R. in caſe of Robinſon v. Welly. 
Cites Noy's Reports, But ſay:, (quare that caſe.) 


C 355] 4. By preſcription the dean and chapter of Lichfield make in- 


Godolph. duction. 11 H. 4. g.] 


oF _— ([5- Sof the dean and chapter of Paul's. 11 H. 4. 9.] 


16. cites 8. C. — i. Comp. Ine. 8 vo. 275, cap. 16. cite: S. C. And that if induction bo 
made by the Achbichop WLED it appertains to the dean and chapter by preſcription, that —_—_ 
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ſaid to be void, 11 H. 4. 9. but the contrary is held Fitzh. tit. Quare Tmpedit, 162, that in ſuch caſe 
It is only voidable, and fo reſolves. Hill. 36 & 37 Car. 2. C. B. 3 Lev. 211. in caſe of Wrighton 


v. Brown. 


6. An induction made by the biſhop is & void, aubere it belongs to S. C. cited 
the dean and chapter by preſcription. 11 H. 4. 9. b. Contra. 5 1 
f « n caſe of 
14 H. 6. Quare Impedit, 162. Adjudged of a + prebend.] Wrighton 
V. Bron 
But Br. Executions, pl. 32+ cites 11 f. 4. 7. 9. ſiys it is good at the common law. —Br. Pre- 
ſentation, pl. 13. cites S. C. accordingly ; becauſe he is othcer and ordinary immediate to the Court, 
and the Court will not take conuſance of peculiar juriſdictions.— Godolph. Rep. 278, 279. cap. 24. 
ſ. 16. Cites S. C. 
+ Induction of a prebendary muſt be by the dean and chapter, and not by the archdeacon. Pl. C. 32% 


in cafe of Hae v. Bickley, 


[7. An induction by the patron is void. 11 H. 4. 10.) Coley 
EP. 278, 

279. cap. 24. ſ. 16. cites S. C. Watſ. Comp. Inc. $vo. 275. cites S. C. and Parſons Coun. 
ſellor, 8. But Dr. Watſon ſays, he ſuppoſe: this is to be underſtood where it is done of his own authority; 
for he ſays, he doubts not but that a biſhop may give induction as well as inſtitution to a benefice of 
his ovn gift where the right of induction to a benefice within his own diccels is in him; or however 
that an archdeacon may induct to a benefice within his archdeaconry, although he be patron there- 
of ; nevertheleſs, the rule is, modus et conventio vicunt legem, and therefore de jure communi neither 
biſhop nor archdeacon may induct a clerk to their benefices of which they are patrons, yet by preſcrip- 
tion or compoſition their induction in ſuch caſe mutt be good. And accordingly, though the biſhop af 
Chicheſler does admit the dean of the <xempt juriſdiction of battel within that dioceſs, and does com. 
mit to him the cure and juriſdiction of that church, yet the patron thereof is to inſtitute and induct 
the dean, and the patrons accordingly have given the deans inſtitution and induction for ſome hundreds 
of years ; and without queſtion ſuch inſtitution and induction is good; but this deanry was originally 
given to the incumbent as a donative only by the patron, and the biſhop admits or approves of the 
tron's pieſentee, and commits to him the cure and juriſdiction by compoſition only. Watf, Comps 
Inc. Evo. 275, 276. cap. 15. R. S. L. 4 Vol. 17. S. P. 


8. The king's grantee of a free chapel ſhall be put in poſſeſſion Sodolph. 
by the ſheriff of the county, and not by the ordinary of the place. — 
14 H. 4. 11. b.] 10. cites 8. 

C. and P. 
w—Watſ. Comp. Inc. 8vo. 276. cap. 15. Cites S. Cs 


9. A. and B. 740 patrons, pretend a title to preſent. A preſent- 
ed ; the biſhip refuſed ; whereupon A. ſued in the audience, and 
had an inhibition to the biſhop. And afterwards, upon that ſuit he 
cbtained inflitution and induction by the archbiſhip ; after which the 
inferior % inſtituted and indufed the clerk of B. Whereupon 
proceſs iſſued out of the audience againſt the inferior ordinary. 
Thereupon a prohibition was prayed, becauſe the eccleſiaſtical 
court ought not to intermeddle after inſtitution and induction; 
for this would be to determine the incumbency. And there- 
fore quoad the incumbency the prohibition was granted ; but not quoad 
the contempt of the infericr ordinary in granting inſtitution after he 
had been inhibited. Moor 879. pl. 1235. Trin. 15 Jac. Middle- 
ton v. Lawrte. 

10. Though the Vg may preſent to a church, yet he ſhall not 
collate, admit, nor inſtitute 3 for he cannot exerciſe the ſpiritual 
function. And if he brings qua. imp. againſt the biſhop and 
recovers, he ought not himſelf to make an admittance, but 
muſt ſend his writ to the biſhop to do it. Arg. 2 Bulſt. 4. in 
Caſe of Stevenſon v. Wood. 


11. The 
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verſed in the Exchequer Chamber. Ste 3 Keb. S. C. 


3564 


— — 
Fol. 358. 
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(D. b) What Thing ſhall amount to Inftitution and 
| Induction. | 


Fr. 1 2 n F the pape is as an inſtitution, 17 H. 4. 


z. And when the clerk is put in execution by force of the 
proviſion, it ſhall be as an induction by force of the bulls, 


BR H. 4. 76. b.] 


3. A parſon, vicar, or chauntery prieſt may be admitted and in- 
ſtituted he not knowing it. As if the patron ſends to the biſhop 
to admit his clerk, and he agrees to it; and if the biſhop ſays, in the 
abſence of the clerk, to J. N. 1 admit thee te the church of D. in the 
name of the clerk, this admiſſion is an inſtitution though the clerk 
be abſent ; but there he may refuſe, becauſe he was abſent at the 
time, &c. Br. Quare Impedit, pl. 155. cites 32 H. 6. 28. by a 
doctor of the law. 

4. Where a recovery is in qua. imp. and the biſhop upon pre- 
ſentment will admit and inſtitute hrs clerk, and he ig indufted, and 
this without any writ to the biſhop. This is good, as well as a 
man may enter without an habere facias ſeiſinam after recovery. 


Hutt. 66, the third reſolution in the caſe of Rud v, Biſhop of 
Lincoln. | 


(D. b. 2) Admiſhon, Inſtitution, or Induction. 
Good. And the Effef thereof. 


1. PERSONA eccleſiæ nunquam dicitur imperſonata ante in- 
ductionem; nec habet jus in re, ſed ad rem, ante in- 


ductionem. D. 221. b. pl. 19. cites Hill. 38 E. 3. Per 
Thorp. | | 


2. Note | 


2 


1 


. 


ts 
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2. Note that a common perſon may have quare impedit againſt Bur it was 


another, though his clerk was not inducted ; for the entry is there aid, that 
quod admiſſus & inſtitutus fuit. Br, Quare Impedit, pl. 1. cites 7. 


22 H. 6. 27. does not ie 
; | qwitbout in- 
Cu#icn ; for he ſhall allege the eſplees, as in great tithes and ſmall tithes, c. Br. Quzre Impedit, 
pl. 1. Cites 22 H. 6. 27.—8. P. Ibid, pl. 10. Cites S. C. & 33 H. 6. 24.—8. P. Br. Ibid. pl. 33. 


cites 22 H. 6. 25. 


3. The incumbent has no remedy for the profits, nor can he try The cle 
10 ſhall not 


his right, till induction. Per Popham. Cro. E. 653, Hill. 41 jv 
Eliz. C. B. in the caſe of Quarles v. Fairchild. profits be- 


fore indue- 
tion, but the erdinary ſhall ſequeſter them. Per Nichols J. Roll. R. 461. Paſch. 14 Jac. in Cam. 
Scacc. in the caſe of Colt v. Glover, — Inſtitution intitles the parſon to the ſpiritza/ profits as ob- 
lations, &c. before induction, and he is liable to be ſued for neglecting the cure, but he can nat ſus for 
great tithes, for they are temporal. 11 Mod. 46. pl. 12. Paſch. 1705. B. R. Anon. 


4. Admiſſion, inſtitution, and induction without preſent- S. P. Ad- 
ation is vid, 6 Rep. 29. b. Trin. 44 Eliz. B. R. Green's — 
caſe, d Cro. J. 252. 
Mich. 8 lac. 
B. R. Huxsrox v. Cocxz , and cites 8. C. —8. C. Cro. C. 99, 100. Mich. 3 Car. in 
caſe of STEPHENS V. POTTER, and ſays it was reſolved accordingly, Anno 8 Jac. in C. B.—S. C. 
cited Arg. Gibb. 32. Paſch, 1 Geo. 2. B. R. in the caſe of the King v. the Archiſhop of Armagh. 
And cites Cro. J. 252. Hunſton v. Cocket. S. C. cited Gibb. 34. But ſays that it is to be 
underſtood, that they do not put the rightful patron out of poſſeſſion, but that he may at any time pre- 
ſent or bring quare impedit, and ſo it is taken in Lord Hobart, 301, 302. which proves that HunsTom 
AND Cocxr's caſe, which is founded on GEAR 's caſe, miſtook that reſolution ; therefore though 
the king might notwithſtanding ſuch collation either preſent or remove the incumbent by quare impedit 


any time during the life of ſuch incumbent, yet it does by no means follow, that the collatee 


was not a compleat incumbent during his life if not removed, and Cites Cro. E. 207, 24% 
Dy. 293, 294» 


5. If a gift be made to a parſon before induction, it is good, 
Arg. Goldib. 163. in the caſe of Robins v. Prince. 

6. If he alien by conſent of patron and ordinary before induction, 
it is good. Arg. Goldib. 163. in the caſe of Robins v. 
Prince. 

7. Before induction he is not patron to all intents; for a 
grant of annuity before induction is not good. Per Gawdy J. 
Goldſb. 163. in the caſe of Robins v. Prince, Cites PL 


C. 526. 


8. He, who is inſtituted, may enter into the glebe land before But before 
induction, and has right to have it againſt any ſtranger. Per Coke. yy 
pu : - e bas ne 

Roll. R. 192. Paſch. 13 Jac. B. R. in the caſe of Hitching v. fare la 
Glover. glebe, nor 
h ; can he re- 

ceive any tithes as incumbent. Watſ. Comp. Inc. 8vo. 241. cap. 13. cites 28 E. 3. 9. 26 H. 8. 

cap. 15. Cites S. C. & 38 E. & 3. 4. & 22 H. 6. 27. 

9. By inſtitution the incumbent has eficium, but beneficium Inditutian 
comes by induction. Per Doderidge J. Poph. 133. Mich. 15 Ste — 
Jac. B. R. in Rone's caſe. 5 ſouls, but 

the tempo. 


ralties paſs by induction. Arg. Pl. C. 528. in the caſe of Hare v. Bickley, = Watſ. Comp. Inc. 3. 


cap. 15 cites 8. C. & 38 E. 3. 4+ & 22 H. 6, 27» 
13 Io. By 


nl 
q 
| 
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5. P. Colad. ro. By inſtitution habe? curam animarum, the words of the in- 
_—— ſtitution being inſtituo te habere curam animarum, curam tuam, 
Mas v. & meam ; fo that curatus implies a parſon inſtituted. Per Do- 


Priace. deridge J. which Whitlock J. & Crew Ch. J. agreed. 3 Bulf. 310. 
Mich. 1 Car. B. R. in the cafe of Wrothmeal v. Gill. 


But Vent. 11. It was held, that /etters of inſtitution ſealed with an:ther ſeal | 


* than that of the biſhop of the dioceſe, aud made out of the dlioceſe, 


B. R. ia were good enough; for the ſeal is not material, it being an act 


_ of made of the inſtitution, and the writing and ſealing is but a teſti- 
rt. monial thereof, which may be under any ſeal or in any place; 
Pays ſays, * 1 * 


it ſeemed by but they would adviſe. Cro. C. 242. Hill. 9 Car. B. R. in the 


3 caſe of Cort v. the Biſhop of St. David's. a 
eters 
os ialitutioa muſt be under the epiſcopal ſeal. 


12. A preſentation may be without inſtitution and induction, 
the biſhop being party. Reſolved. Cumb. 302. Mich. 6 W. 
& M. B. R. in the cafe of the Queen v. the Bithop of London 
and Dr. Birch. | 


(D. b. 3) Admiſſion, Inſtitution, or InduQtion. 


Triable bow; and Puniſhment of refuſing them. 


1. Abe and inſtitution ſhall be tried by the ordinary, 
but induction ſhall be made by the archdeacon, and thall 
be tried per pais. Br. Quare Impedit, pl. 155. cites 32 H. 
6. 28. | 
£358] 2. Induction is triable by Le c::try, and not by the biſhop. 
Pl. C. 529. b. in the cafe of Hare v. Bickley——cites 21 E. 4. 7. 


& 33. | 
A. ford a 3. Matters of induction, and the validity thereof, are triable 
Pe ang t £20007 Jaw, and not in the ſpiritual court. Bull. 179. Trin. 
ana pen- 9 Jac. Holt's caſe. | | 
ding it, B. 


was inſtituted and inducted, and A. ſued B. in the ſpiritual court to rote him, and a prohibition was 
prayed, becauſe he cannot ſue for the lame caule duplici foro; and zuly, becauſe it is a ſuit atter in- 
auction, and upon this laſt point the Court granted a prohibition. Lat. 205, Tin. 3 Car. Oliver v. 
Huſſcy. 


It * d. 4. If che biſhop refuſes to give inſtitution, the clerk may have 
judged, that a guare impedit or duplex querela to the archbiſhop for it, but 


3 action ſur caſe will not lic againſt him. Roll. R. 64. in caſe of 
g inſt an Poule v. Godfrey. 


aichdeacon | 
who ictuſes to induct, but not againſt the ordinary who refuſes to inftitute ; becauſe there a quare 


zrnpecit nes, or duplex querela befoic the metropolitan. Mo. $36. pl. 1126. Mich. 12 Jac, Vule v. 


Codfrey. 

I the archdeacon refuſes to induct a clerk, &c. he hall have an action upon the caſe, Cited 12 
Rep. 128. as Fitzh. 47 H. 6. 8. and affirmed for good law by all the Court, and that with this agiecs 
26H. 8. 3. a. True it is, that it is held in 38 H. 6. 14. thac in ſuch caſe he fall have remedy againſt 
the archdeacon to puniſh him, but ſaving the opinion there, they cannot award him damages in ſuch 


Cate, but be ſbal recover them at common law. 12 Rep. 128. 
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(E. b) Reſignation. By what Words it may be. i 


Lr. HE word reſgnare is not the proper term of the law for This in the 9 
reſignation, but renunciare, cedere, and dimittere are the ge b. ol 
uſual terms of reſignation. D. 13 EL 294. b.] the caſe of 12 
> Walrond v. 3 
Pollard. And Ibid. 294. a. Marg. pl. 6. cites Hill. 20 Jac. B. R. FA] v. Gave, 
where the civilians held, that reſignare is not a good word of 1efignation, but the judges contra. 


(2. If a prebendary gives, grants, renders, and confirms to the or- 
dinary his prebend, and the poſſeſſions appertaining thereto, to have | "98 
and 10 hold to him and his ſucceſſors in fee, and ſubjects and ſubmits 14 
to him omnia jura by reaſon thereof qualitercungue acquiſita, thoſe 44 
words are ſufficient and amounting to a reſignation, though the 4 
proper words are not therein. D. 13 El. 294. b.] 13 

3. A reſignation was made, and afterwards in the ſame in- NI Com. 
ſtrument a condition was inſerted, declaring it void, if A. or B. = = 18 
were not admitted by atlent of the biſhop within 6 months. S. C. © 
The biſhop within the ſix months refuſed to accept the preſent- 
ation. It was inſiſted, that it is againſt the nature of a reſigna- 
tion to be conditional, and that it muſt be abſolute, ſponte, pure, 38 
and ſimpliciter, and that this is an act judicial to which a con- Wy. 
dition cannot be annexed z and judgment was afterwards given ':1 3 
accordingly, Ow. 12. 34 Eliz. C. B. Gayton's caſe. 1 

4. One that had a donative made a reſignation thereof by 
the words (de eccigſa ). Per tot. Cur. this reſignation extends 
to all the poſſeſſions; for as the donation to the church ex- 

tended to inveſt him with all the poſſeſſions, ſo the reſignation 
extends to the ſame. Cro. J. 63, 64. Paſch. 2 Jac. B. R. Fair- 
child v. Gavre, | 


[ 259? 
See Preſen- 
tation, Par- 


ſon, &c. (R) 


(F. b) To whom it may be. 


(1+ A Reſi gnation ought to be to the immediate ordinary, and not 
to the mediate ordinary. D. 13 El. 294. b.] 


pl. 2. | | 


For it is a 
rule in the 
canon law 


that apud cum ficri debet renunciatio, at u quem pertinere dignoſcitur c:nfirmati;, Godolph. Rep. 284. 
cap. 25. ſ. 3. —5. P. Dod. of Adv. 81. Lect. 15.— —A refignation (eſpecially of a benefice 
with cure) cannot be made to void the lame by the ſole act of the incumbent, but the ordinary muſt 
for that end alſo accept it, and declare the church void; and till then the patron's new preſentation 
Will be null; and the reaſon of the law in this caſe is partly becauſe the ordinary is to give notice 
of a reſignation to the patron, and that he may preſent again, and if he do not within 6 months after 


- 

ö notice, that the ordinary may provide for the church; but more eſpecially, I ſuppoſe, becauſe the 
biſhop havi g cure of all ſouls within his dioceſs, is to ſee that the paſtors to whom he has committed, 

— and who have undertaken the cure, and in whom thereby the people have an intereſt, do not without a 

s reaſonable canſe leave their charge ; that it be not for money, & «2 tolive a lay convetſation, which 

* he is not to ſuffer. Wati. Comp. Inc. 8vo. 68. cap. 5. 

R 


be the ſupreme ordinary, yet he is not the immediate ordinary 


[2. A prebendery cannot reſign to the king, becauſe though he Warſ Comp, 


© Vos 4)» 
1 3 (a0. 4 cites 
and 
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8. C. and and he is not bound to give “ notice to the patron as the ordinary 


. ought, nor can make collation of himſelf, but ought to preſent to 


v. War- the ordinary. D. 13 El. 294. b.] | 

AOND. | 

S. P. Dod. of Adv. 8 1. Lect. 15. Reſignation to the king by a dean of Wells, was adjudged 
good and effectual, in as much as he was held of the church of England, and as good as if it had 
deen made to the biſhop, and the deantry was void thereby. Adjudged, Nib. D. 293. b. Mich. 
32 & 13 Elis. Pollard v. Walrond. 


Watt Comp. 3. Reſignation cannot be but to a ſaperior, per Coke; quod 
Jac. vo. Haughton conceſſit. And per Coke, a biſhop cannot reſign to the 
Ses 8. C. dean and chapter. Roll. R. 137. Hill. 12 Jac. B. R. Anon. 
Watſ.Comp. 4. Where u perſons have the donation of a donative as founders 
Inc. 8V o. 3 reſignation to ene of them is good, Reſolved Cro. J. 63. Paſch 
Ses c. 3 Jac. B. R. Fairchild v. Gayer. 


And being 

made to one of the patrons and a ſtranger, yet it is good to both patrons, and void to the ſtranger, 
and eſpecially it being made (et quibuſcunque aliis per ſonis, who have intereſt, &c.) Yelvs 60. 
S. S. —Brounl. 201. S. C. N 


(F. b. 2) How Reſignation may be. And when ; 
and the Effef thereof. 


I. FF tibo parſons reſign cauſa permutatianit, the church is not 
thereby void; for this is not abſolute, but conditional. 
3 Bulf. 218. Arg. cites 4 E. 3. 

2. In ſcire facias upon an annu 
the defendant ſaid, that ſuch a day, &c. at B. in another county, he 
reſgned ints the hands of the biſhop of L. ordinary there, who accepted 
it, and ſo it remains in the hands of the biſuep: judgment of the 
writ, and no plea; for it is only argument, and fo it ſeems that 
he /hall ſay that not parſon, or traverſe that he was not parſon the day 
of the 1writ purchaſed nor after, Br. Traverſe per, &c. pl. 223. 
cites 7 E. 4. 15, 16. 

. Reſignation or deprivation ſhall not abate {he writ, and 


. yet ſuch acts by a parſon, prebend, & c. hall avoid leaſes made 


(. 10.) by him who reſigns or is deprived. Br. Depoſition, pl. 8. cites 
ic Aff. 8. S 
11 Mod. 2 If an incumbent reſigns, yet till the ordinary agrees there- 


275. Hill. to he remains incumbent ſtill. Arg. Lane 4. Mich. 3 Jac, 
* R in cafe of Bret v. Johnſon.Cites it as lately ſo adjudged 
Adams. in . B. g 
And if a pre- : 

ſ-ntation be made by the patron before the agreement, and the biſhop admits, inſtitutes, and inducts 
upon ſuch preſentation, it is void; for the church was full. Cro. J. 197. Mich. 5 Jac. B. R. 
Fauine Ve ++ + + it only puts the freehold in abeyarce till the ordinary accepts. Arg. 3 Mod, 
197. in the caſe of THomys0N v. LEACH, cites Cro. J. 158. D. 294. Br. tit. Bar. 81. Yelv. br, 
Sd. 337. ——Refignaticn ts @ prefer makes not the chus ch void till it be accepted by the biſhop, and 
acirowicderd by hem; fo that a preſentation in the meantime is void, and ſpecial verdict finding an 
infirument under ſeal of the biſkop, on which was indorſed, that the reſignation was acknowledged and 
ace; tid by the lie, is not an ablolute finding that it was a reſignation in facto. Noy. 147. Smith 


v. Fer. 


5. Aſter a clerk has talen inſtitution, he may avoid the church 
again by refegnation before induftion., Watſ. Comp. Inc. 8v0. $0. 


cap. 4. 


ty recovered againſt a parſon, 


Preſentation. 


(G. b) Voidance. Diſpenſation. In what Cafes 
the Diſpenſation of the Pope ſhall prevent a Void- 


ance. 


Ir. 6 the pope has granted to an incumbent, being a biſhop elect The lic 
before conſecration, hat he ſhall retain the benefice with the brought 


biſhopric, yet this ſhall not prevent the avoidance ; for it is void bie hcala® ; 


by the common law, and the pope could not change the law. R. biſhop 
Dubitatur. 11 H. 4. 38. 59. 76.] of Sarum, 


and H. C. 
biſhop of St. D. of the prebend of C. in the church of Sarum, and counted that M. B; of Sarum, 


preſented this fame H. C. now bifbop of St. D. to the ſaid prebend, and after th: 2 7 Was tranſlated to 
Bath and Wells, by which the temporaities came to the hands of the king, and after the {aid H. C. prebend- 
ary was made and created biſhop of St. D. by which the prebend voided, &c. (For it was agreed, 
that where an incumbent is created a biſhop, thgt his ancient benefices are void in fact immediately ; 
for ſovereign cannot uſe the office of a ſubject; quod nota.) And the biſhop of Sarum made bar as 
fatron as above, by which be male collation, abſque hoc that the prebend woided, the tamporalties being in 
the hands of the king, and the incumbent S. lh of St. D. ſaid, that the biſhop of Sarum prejented 
bim, by which be continued poſſeſſion, al gue hoc, that the church woided the temporalties, being in the 
lands of the king, & non allocatur withvut making title, by which he ſaid, tba: before he was created 
a biſhop, the pope granted to bim te retain bis ancient bensfices, 7 which be raained it, c. And 
there it is agreed by Thirn. Hill, and Culpeper, that the grant of the pope cannot change the law of 
England, and after the king left his count in anather term, and counted upon the flatute of proviſions ; and 
per Hank. and Thirn. this grant to retain is no collation, refervation, nor proviſion, and therefore out 
of the caſe of the ſtatute; but Hill and Culpeper contra; and per Hill, the king is patron paramount 
the biſhop, though the biſhop be immediate patron; and it was agreed, that by the creation into a 
biſhop the churck is woid in fad immediately, and the patron may preſent, Br. Quare Impedit, pl. 51. 
Cites 11 H. 4. 37. 59. Br. Prerogative, pl. 14. cites S. C. and ſays, quære de toto. Vaughan 
Ch. J. ſays, their meaning is to be learned, who ſay, that an incumbent's benefice is void by the 
common law, and not by the canon law upon his being made a biſhop. The words of Thirning, who 
was Ch. J. in this caſe of 11 H. 4. are, That he ſuppoſed, that when a man beneficed is made a 
« biſhop, ir is by the law of holy church that his benefice becomes void; and that the fame law 
« which give the voidance, may cauſe that it ſhall not be void, and that that concerns the power of 
de the pope.” And Vaughan ſays, the common law does not prohibit pluralities, nor make a voidance of 
his benefice when the incumbent is biſhop, but it is by the ancient ecclefiaſtical law of England. 
Vaug. 22. in caſe of Edes v. Walter, Biſhop of Oxford. ä 


2. In a quare impedit, the defendant pleaded in bar the fatute 
21 H. 8. that if the incumbent hath a benefice with cure of 
the yearly value of 8 J. and is inducted into another, &c. the 
firſt ſhall be void, and alleged that the former incumbent had, 
&c. The plaintiff replied the ſtatute 25 H. 8. that a chaplain 
to an earl might have a diſpenſation to hold two livings, and. 
that the former incumbent was ſuch, And the queſtion was, 
whether the pope before that flatute could grant ſuch diſpenſations at 
gommon law ; and it was argued that he might, for at firſt every 
biſhop had prwer to grant diſpenſations for pluralities, till they __ 
by their indiſcretion loſt their power, and it was abrogated by 361 
a general council held anno 1273, to which council this nation 
ſent two biſhops ;z and this conſtitution has been received ſince till 
H. 8.'s time; but the court did not ſpeak to it; but the plaintiff 
was ſo diſcouraged that he would not proceed. And fic pendebat. 
Mo. 119. pl. 264. Mich. 24 & 25 Eliz. Dolman v. Biſhop ct 
Sarum. 
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» There is (G. b. 2) [Voidance. Diſpenſation.] Plurality, 


no letter to 


this in Roll. | 
Lord Ch. J. [1+ IF an incumbent has a diſpenſation for a plurality from the 
Vaughan pope, and he takes a ſecond benefice, he may keep both, 


and neither ſhall be void, + becauſe it :s nt a voidance by come 
T Fol. 359. mon law, but by a canon and law of the church; and therefore 
takes once, the church may diſpenſe with it. 11 H. 4. 60. b.] 


that it paſſes in the new books for current, that in caſe of pluralities the voidance is by the canon 
hw, and therefore may be diſpenſed with by the ſame law; but that in caſe of a biſhop made ti.e voide 
ance is by the common law; but he ſays, that if the canon law be made, part of the law of this land, 
then it is as much a law of the land, and as well and by the ſame anthority as any other pait of the 
law of the land; and if it be not made the law of the land, then hath it no more effect than a law of 
Utopia ; therefore the canon law here is the law of the land. Vaug. 21. in caſe of Edes v. Waiter 


Biſhop of Oxford. 
C2. If a parſon has a diſpenſation 79 retain the benefice, if he 

enters into religian, the church ſhall not void if the entry into re- 

ligion be afterwards. Dubitatur. 11 H. 4. 60. b. 77. b.) 

. A monk or ſuch -religious cannot have benefice by licence, 

1 3 unleſs he has a bull of exemption. 11 H. 4. 78. Quære.] 


4. 37- where it was ſaid by ſome that it had been uſed to make diſpenſitions, and to grant to one who 
entered into religion to retain his firſt benetices. 


4. If an incumbent has diſpenſation e retain the benefice, though 
he be deprived ; this ſhall not ſave the avoidance, if he be deprived 
after; (for it ſeems it is repugnant.) Contra 11 H. 4. 60. b.) 
80 iffucha [5+ If a baftard be a parſon, if the pope mates him able before 
perſon ob privation, he ſhall retain the beneſice. 11 H. 4. 78. Granted, 
— (It ſeems he ſhall not be deprived in this caſe.] 
from the king or archbithop before he be deprived, he ſhall retain the beneſicz. Watſ. Comp. Inc. 8 vo. 
257. Cap. 14. Cites 11 H. 4+ 35, 76, 77. EC. 


(H. b) In what Caſes the Diſpenſation of the King 


ſhall prevent a Voidance. 


f Mo. 542. [1. IF the king gives licence to an incumbent 5h be incumbent and 


pl- 715.5. C. biſbop, if he be made biſhop after, the beneſice ſhall not 
. void. 11 H. 4. 60. II. 39 El. B. R. between tf ARMIGER AND 
Cro. E. 542. HoLLaxnD. Per Curiam reſolved.] 

Bil. ; 

Eliz. . C. adjornatur. Cro. E. 601. S. C. and P. reſolre 4.4 Rep. 73. a. S. C. by 
name of Holland's caſe. 


21 H. 4. 38. [z. Henry de Blois the brother of King Stephen, was bi of 


1 Wincheſter and abet if Glatſenbury. Liber Succeſſionis, 19.] 
this caſe, and ſaid that the ſame perſn had the poſſeſſions and the dignities of them at the ſame time. 


Ils the time of H. 6. Henry Baur! tlie king's grext uncle, bring mae cardinal, had the pope's 
& diſpenſation to retain the bh price of Winchetter; and though it was held then, that this diſpenſa- 
tion came too late, yet afterwares in the time of H. S. Cardin N having, before he was created 
cardinal, obtaine l the pop*'s bull to retain the ar liſbo ric of York as perpetual adminiſtrators and the 
abbey of St. All on's in perpetual c er, he Leld both Guring Hi it by v of this d.lp2niatoons 
Davy. ep. 80. . Cite. 27 Hes 3. 15 Us 
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afte: 
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both 
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the qu: 
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e Contr. 
cation e 


Vor 


fare into bath ; 
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(I. b) In what Caſes the Diſpenſation of the Pope 
ſubſequent ſhall toll the Benefit of a Voidance. 
[Voidance by the Canon or by Statutc, 
in what Cafes. And Pleadings.] 


vhen and 


[I. IF an incumbent be created bib, the diſpenſation of the Jo. 404. 


pope after to retain the bellefice alſo {al not ouſt the 
patron of the prefentment. H. 4. 38. b. 59. b. 78. b. clearly 
agrted. 

[2. If an incumoent of a church with cure under 81. per ænnum, 
tales a ſecond benefice with cure, in which he is alſo inſtituted and 
inducted, by which the firit is void againſt the patron, fo that he 
may preſent, but befere preſentation the archbi/vop by farce of the 
ſtatute of 25 H. 8. give; to him a /icence — walere ts N u the 
iſt with the 2d benefice, Heng“ be avas inſtituted and indu ed be- 
this is not a hy d licence, though coniirmed ac- 
cording to the ſtatute to take away the preſentment of tht pa- 
tron, though it is a voidance by force of the canon, and not by 
force of the ſtatute of 21 H. 8. For ! by the can the iicit benefice 
was ſo void, that the patron might have preſente.] before any de- 
privation; and therefore after ſuch time as the patron had power 
do preſent, this power e be taken away by a licence. 
Trin. 14 Car. B. R. between Balpock axD TRE K , in writ 
of error upon a judgment in 1 in quare impedit, where it was 
ſo adjudged upon a demurrer; and now per Curiam of B. R. 
accordingly reſolved, but day given over to Michacimas term. 
But afterwards in the fame Prinity term adiudged accordingly 
per Curiam. Intratur. 13 Car. Rot. 1259. ] 


3. . Les 


pl. 3. in the 


notes there. 


* If de ſore 
the ſtatute 
of 21 H. 3. 
m an had 
taken twWo 
beneſices, it 
bad wt ben 
Zed witheut 
a perinde 
valcre in the 
ſpir.cual laws 

nd che 
meaning of 
the law was 
to hcip one 
tha: was a 
chaplain to 
Noviernen, 
and not tech 
25 are Cunt 
ig coaplains 
tit hunt 
er benes 


fires, Per 


ropham. 
Culild. 164. 


Hill. 43 EI. in the caſ: of Robins v. Prince. 


{3. If an incumbent of a church with cure abzve 8 l. value, 


afterwards is preſented and i»/iituted inte a 2d benofoe with cure, 
but before induction into it he is made a chapluin within 21 H. 8. 
and after chtains a diſpenſe tion according to the 21 H. 8. to hold 
both; this diſpenſation is not good, becauſe though the 2d 
church was not void within 21 H. 5 before + induction, yet it 
was void by the inſtitution by the cane ; fo th at the patron might 
have preſented, the which cannot be taken away by a retainer 
and qualification after. Co. 4. DigBr, 79. Reioves. | 

doubted if the qualification an] diſpenſation which came after the 'nfiru = and beſoe t 


to the ſecond bene ſice, be ſuſticent by the proviio of the ſtatute cf 21 H. 


- 


and Popham and G _—_ thought that it was net fuſticient, becauſe the feds ction mal ht: 


the in{titutic on, ant the benelice is taken by the inſtitution ; and the inte me of the ſtatu 0 
the qual fication ſhou!d ferve thera who might obra.n two benefices, but that firf? they hh. 
lains retained, and qualſicd or graduates, and then to 
that the firſt * eſict ſhall not be void till induction, 


See S. Co: 
argued Mo. 
424 to 448. 
by name of 
Robins v. 
+ Fol. 300. 
— — 
Gerrard and 
Prince. And 
16 0. 445 4 
"* | 

6 + zu! ces 


kde 1nd: action 


to retain both bene 010 es ; 


” TC. ien O 
was nut, that 
uld be c_ 


ac qua: ing the benefices ; and it it mall be allcwed 
ne might by covin obtain 29 benefices, and not be 


Ol. 


indutted to ny, and tain never We: ding enſat on till ne had ben _ be nefice 3 ou Fenner ne Clenl 


cation of al! the — "of England, il. 41 El 
Vor, XVII. L e 


> 
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Clench and Fennet mutatis opinionibus 2:T-nted to the judgment for the plaiutiff.——Coldſb. 162, 


Pi, 77 S. C. 


Jenk. 273. pl. 42. S. C. 


4. King H. 4. preſented one that was incapable of his preſenta- 

tion, and the preſentee was thereby admitted, inſtituted, and in- 

f 363 ]) &@uded, and afterward the pope enabled the preſentee by his bull, 

| yet the king had a ſcire facias, and thereby recovered his preſenta- 

tion again, becauſe the incumbent was not capable when he was 
preſented. Dod. of Adv. 74. Lect. 14. 

21 H. 8. 13. 5. 21 H. 8. 13. / 9. enacts, That if any per/on having a benefice 

ir Sete eqpith cure of eule, being of the yearly value of 81. er above, accept 


L, and a ok 5” s . 

therefore &6rther with cure of ſoulr, and be inflituted and inducted in paſſeſſion of 
need not to he ſame, immediately upon ſuch prfſeſſion thereef the fir/? benefice hall 
be pended, . aajuaged * wid. | 
Cr any part : 

thereof. Cro. E. bor. Arm ger v. Holland. Mo. 542. S. C. and P. 
Hall be eceturied 51 it is valued in the valuation of the benences, and not according to the true value, as 

7 is upon improvement, though opinions have differed before; for the ſtatute intends as it was valued 

in the ancient book of Firſt Fruits and Tenths, which was taxed 29 E. 1. And after, when another 

valuation was made 26 H. 8, then according to that valuation. Cro. C. 456. cites it as adjudged 

$ Car. in C. B. in caſe of Drake v. Hill. 

A err.ng in gorerall, ba it is of 8 l. value, is ſufficient, without ſaying it is of ſuch value in the 
A s books, and it hell de taken to be 2ccorging to the true value thereof. Cro. E. 8 53. Bond v. 
Trichet. —It hell be accounted according to the very value of the church. Noy, 38. Bene v. Tric- 
ker. — Same caſes cited Watt. Comp. Inc. Sto. 6, cap. 2.——1n all precedents of pleadings founded 
a20n the ttatute f 21 H. S. it is expiet-1y alleged that the 1ſt benefice at the time of accepting the 2d, 
was of the annua! vue of $1. and ſo ate the precedents in Co. Ent. 369. c. 612. 2. Winch. 670 and 
857. And it ferms allo thet «here a ve diet fund rbat the 2d bencfice is niww f the clear yearly value 
of c J. it is utterly mmater! ; for in a trial at bar of B. R. Hill. 2 W & M. in ejectment by 
Jorxes litre of Da. Rascann can of Windlor v. De. SAMBRE dean of Curinſey, for the rectory 
of H. in the county of Oxtore, it was agreed by all the juſtices that the value ſhall be according to the 
valurtion in the king's doe ks; and tne fame refolution was per tot. Cur. in the Exchequer, C Nov. 
1692. in acaufe between STAMP AND ANL, by bill. 2 Lutw. 1305. in the caſe of SHARYE ». 
Farzxcy, the reporter fovs be 1d this by good Information ; and adds, that if the value ſhall be taken 
as it was fo many years betire the verdict, to what purpeſe can it be to find by the verdict, that then it 
das of the rea annual value of ict. Foiit the value theiect thall be taken, as it was in the laſt book of 
the Firn Ftuits, this was 26 H. 8. 

In gquzre inpedit the plaintiſt ſet forth, ther he was ſeiſed in fee of the advowſon, and preſented A. 
who took another benefice, and fo the church became void per acceptationem alierius beneficii z and 
the cofer Gant demanced, becgulg „ oth not ſhew the value of the 2d bencfice, nor that there was cure 
of ſouls belonging to it; and retolves per Curiam, that he need not, the plaintiff hinſelf being right- 
ful patron ; but ctherwite it „ the plainift did go to intitle himſelf by a lapſe, there he ought to thew 
theſe particulars, that it might apperr to be a ct ſſion within the ſtatute that the patron ought to take 
notice of ; but to the patron it is tuhicient that the benefice be void; and although the ſecond bene- 
fice be but ct the value of 205, per ann, yet the patron may take notice of it, it he will; but he is 
bound to teke notice of it according ta Horrtaxy's cagr, 1 Co. Ard if ifluve be taken on vacavit 
per ceſſionem, yet if it be found quod vacavit per mortem, it is for the plaintiff it he be patron, accord- 
ing to 1 Init. 232. And ſo the demurrer was over ruled. Fre:m. Rep. 241, 242. fl. 253. Hill. 
1677. Pridgecon's caſt. | 

If there are e parſons of ene church, and each of them has the entire cure of the pariſh, and both 
the benefices of the value of 8. per aun. one dies, ond the other is preſer!c4, this is a plurality within 
the 21 H. 1. . and i, within the intent of the ſtatute, that none thall have two livings or benefices 
with cure. Cro. E. 351. Anon. Hob. 158. S. P. but fays, that if the churches had been united 
b<fure, and then a pariſon had been preſented, &c. to the united churches, it had been otic: wile. 


2 * 2 . 10. Xt Hall be lawful fer the patron thercef to preſent another 
ve Of The 

church be : : R a 
70 bar ir c, diſpenſation to the contrary netwith/landing. 


the pi n, if 


he pleaſes, may preſent upon the t»king of the 2d benefice. Per Vaughan Ch. J. in delisering the 


opinion of the Court. Freem. Rep. 51, pl. 64. in caſe of Shute v. Higden. 


Sirce the ſtatute of 21 H. 3. there have been divers gcacral pardons, and no pluralities were ever 


conccives to be within them. Cro. C. 358. in caſe of the King v. Pryſt. 


11. 


81. value of a church 


. as if the incumbent had died or refigned, any licence, union, on other 
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S. 11. Every licence, union, or other diſpenſaticn cbtained centrary The pope 
to this aft ſhall be void. ®* cannot 


grant to 2 


S. 12. F any perſon obtain (from Rome or elſeaugere } any licence, man © bave 
union, toleration, or diſpenſation, to receive any benefice with cure, he three bfhrge 


/hall forfeit 207. to be divided betævixt the king and the proſecutor. dies. Er. 


Parliament, 
pl. 13. cites 11 H. 4. 6, 7. Per Horton, to which Hankford agreed. — [A the editions of Br. 
have the word (not), but the Vear Book is in the affirmative, if with the conſent of the patrons.]— 
And in the caſe of Edes v. Waiter biſhop of Oxford. Vaugh. 23. Vaughan Ch. J. cites S. C. accords 
ingly, and that if it wee without the conſent of the patrons, it was not dilpenſing to hold, but was a 
g:ant.ng away the property of the catrons, which a diſpenfation could not - Guliclmus Cot'on D. D. 
* chidiaconus + Lewenſfis [in Suſſex] & ecceliz Pauline canonicus reſidentiarius conſecratus eft in 
epiſcopum escleſiæ Exonenſis una cum Satiſpurienñ & Bangorienſi Novembti: 12, 1598. Gouawin de 
Præſulibus, 478. ſ. 38. | 

A. had a difpentation from the archbiſhop of Canterbury to hold a rrie!ry, and the gueen confirmed 
the diſpenſatien, with a n.n tante aliquo ſtatuto. A. had one benefice before of the gift of t e queen, 
and now took two moe; but adjudged that the firſt was void by the 21 21. 8. D. 351. b. pl. 25. 
Cox's caſe. If a man takes a triaity waici is not allowed him, he cannot by that take two bene- 
fices, becauſe his diſpenſation is void. Per H-bart Ch. J. Hob. 158. in cafe of Colt and Clover v. 
Biſhop of Coveniry. 

It a parſon has a benefice above $1. per ann. and then he rates 4 2d berrfice avith a diſperſatien, and 
then takes a 3d, his Ft benefice is only 3id Avjudged per Curiam. | Godb. 153. pl. 201. Mich. 5 
Jac. C. B. Anon. Reſolved that the firſt is void by the ſtatute of 21 H. 2. cap. 13. 4 Le. 237. 
pl. 378. Anon. ſeems to be S. C. —- —S. b. And the queſtion was, Whether both the firſt benefices 
or the firſt on'y ſhould be void ? And Heron ſi'd it was adjudged that bath of them ſhou'd be void. 
Noy, t49. Tne King v. the Biſhop of Chicheſter. 

If a man has a benece with cure worth above $1; he cannot without qualification and diſpenſation 
frovitre another with cure t be un ted to it after, though they make but one benefice ; for this cautel of 
union is provided for by expreſs name. But of unions before | am of another mind, and tole-ations 
te alſo excluded, which is a proper word for this caſe of commendam tempora y; for it is not allowed 
dut tolerated, non præcepto ſed permiſſione, as the crnon ſpeaks. Per Hobart Ch. J. Hob. 158. in 
caſe of Colt and Glover v. Biſhop of Coventry and Lit-hfictd.—— Watſ. Comp. Inc $vo. 328. cap. 16. 
cites S. C. But Dr. Watſon ſays, he rather thiuks that the ſtztute is nat prohibitury of perpetual 
unions, but hath reſpect to temporary unions only, as for the life of one incumbent, which the arch- 
biſhop may make, and ſometimes hath mace. 

03447 


S. 13. Provided that every ſpiritial perſon of the Bing's council way t The 
purchaſe licence or diſpenſation t beep J benefices with cee, and ihe 2 
I chaplains of the king, queen, king's children, brethren, ſiſters, uncles er cinaty is not 
aunts, may ſe keep each of them 2 leneſices with cure. capable of 2 

. P'iuratity 
within this ſtatute. 1 Salk. 161. Adjudget Mich. 12 M. 3. in B. R. and affirmed in Cam. Scace 
dy a majority of one. Brown v. Mugg. 


S. 20. The brethren and firs of temporal lords ( born in wedlock } 
may purchaſe ſuch licence or diſpenſation, to keep as many benefices with 
cure, as the chiplains of a due or archbijhep. | 
S. 21. The brethren or ns ¶ born in wedlock ) of every knight may 


teep teuo with cure. 
S. 22. Provided that the chaplain, /o keeping benefices with cure, A retatger 


Hall (where need jhull be have letters under the ſigu or feal of the king, within this 


or other their lord and maſter, teſtifying whoſe chaplains they be, or eiſe 8 ch 

not to enjoy ſuch plurality of benefices, feared wich 
. he hand and 
ſeal of the qualifier. Jenk. 273. pl. 1. — And ſo are the words of the ſtetute, and fo ſealing only is 
not ſufficient, Godb. 41. Quren v. Savacre. Ry the retainer of the number allow-d by the ſta- 
ture, the ſtatute is executed, and the perion fo qualiffed to retzin has no further power to qualify ang - 
ther, by doing it under ical; for the act is provided aizvays, that they ſlall dave, Sc. Savil. 190, 
The Queen v. Biſhop of Lincoln and Skilling.— Haig ſeen the retainer under the hand and feel os 
the peer that gives the qualiſcation, is good eviderce of the retainer. Litt. R. 1. Ihe ing v. 

Frank well. ; 

On a queſtion whether a leaſe gr:nted to W. the plaintiff, by a parſon of a firſt living with cure, 
and above 31. a year, was good, be having hs” „ 24 Fvipg with cue and of dl. beter the lestz 
2 2 | as 


1 
2 


; — - 
| 304 { reſentation. 
1 was confirmed by the biſhan, and he being chapliin to queen Eliz. but no tellimonial being produced 
(the parſon having been dead 30 deus, and the leaſe continuing, as being made for $1 years} it came 
in debate whether a retains Ly parcd by the queen, Was not ſufficient? Coke Attorney general in- fe 
| Gifted that chaplain may be retained Dy parg! without tettimonial, and that qualification comes timely 4 
encug , if mace b fer. be +: twplended ; ſo that he has it in pugno to ſhew to the Court, thongh he had it B 
not at the time of tak s tus ſecond beneſice. And adjudged acc —_ tor the feaſons aforeſaid, 
Sav. 125. pl. 213, Wh-iftone v. Hickford. Cro. E. 424, 425. Mich. 37 & 38 Elis. B. R. 97 
S. C. Pophem held that b. queen could not retain by patol only; but Aue e contra, It was ſhewn oa 
that V. during hes life was ieputed her choplain, ard oetformed the office of chaylain as well in her 
priva: e clo{et as e ſewhere, and had ail the benefirs 2s her chaplain, &c. Wherefore the Court ſaid that p 
| it ſhould be intended that he was her chaplain, and well and duly retained ; and therefore it was held 4 
that he was 2 pe: ſon able to make ſuch leat-; and the jury found for the piantiff 1 Salx. 162. oy 
1 in a rota, in the cafe of Brown v. Mugg, cites. S. C. 
| 
| S. 22. Dicters and tachelcrs of divinity, doors of law, and baches- 
brs if lawv canon, admitted to the ſaid degrees by either of the umver- ſec 
ſities of this realm, and not by grace only, may purchaſe ſiich licence to | Fs 
Te tavs benefices with cure. as 
365 S. 29. It ball be lawful to Jprrituc al per/ons, being chaplains to the — 
It- ore being 2 iT, ad. cept { gt king s gift 2 benefic es, I W hat number gever, 1s b 
the king's bit heut the incurri. 4 8 th e penalty of this act. : 
chap lun | fron 
tales a biſpopric, be ceaſes to be the King's chaplain, and b.ihops ate not in that reſpect chaplains 20 _—_ 
the king within tre mezing of this law z ſo that the clauſe of the ſtature which gives the king : 
power to give a: man, bencfices as he will of his own 4 - to his by h plain, will not ſerve them. Per N. 
Hobart Ch. J. Hob. 15-. in C ale of Colt and Glo * hop of C wventry. The 55 ag by a ſpecias 144} 
prew1/c in the flature 21 as may give 1 chat lui as v: n, bt 1 f. 4 be pt Ve. But other- 8 
wile i: 15 of a (Immo rin; . for tec are {ti teg by dne ſta: Urt. Ay ed 7 Les 247 . pl. 402» , 
Tin. 11 Jac. C. B. Biſhop of Exeter v. Watho p. varc 
ron, 
£ 8 
t The arch- S. 14. Every archbiſpbap and duke may. have each of them 6 chap- vid 
| b hof * J. 11715, | g 
Chaplin 8 riage 
having one benef ce of the gift of the queen, procured a diſpenſation to have and enjoy 3 H.fces i cem- 
patibie, which the queen contirmed under the gieat fral, ita quod, c. Al. que uinpeuimentu alicujus 6 
1 ſtatuti, aut alicua alia re quacungue non Gbitair e, by virtue wheieot be obrained two others incompa- 0 
N tible. And it was 2 queit en wacther the firſt was void by the t tute 21 H. S. or not? And the next Ben: 
4 term ja dg . nt ws given or the queen without argument. D. 351. b. pl. 25. rn. 15 Eliz. Coxe's then: 
" 0 I he repo; ter add 4 m ia, Uit fo much of the act of 21 H. $. as concerns the procuring 'F 
q oeiſrenſations from Rome for pur ities ornon reſidents, and all words and ſen ences concerning it, and Fain 
e alſo the entire act of the 25th tor granting diſpenſations at yp r are repeaicd oy; the act of 7. 
=” 1 & 2 P. & . cap. 8. nd by the act of Eliz. 1. che ent re act of the 1 and 2 F. & M. is re- there 
L pealed, and allo this part of the 1 FH, 3. and no words of reviving thereof ; for this had & been mee 
1 contrary to the intent of tic ad; baut in the act of the 25th whi ich is revived, there is a proviſo and 2772 
4 reftraint to Canterbury, for djipentations cerogatory or contrary to the Act of 21. which aſhzes the 21 77 
2 to be in eſſe and force. D. 352. pl. 5. at the end. 1 
1 7 . 
5 ng — 8 | VINX 
? An infart S. 15. Every marquis and carl may have 5 chaplains. and! 
. 2 * 5 . i 
3 e e S. 16. Every viſcouut and biſbap may have 4 
* var o! 282 
1 ee a chaplain, and held good wifhin the ſtatute. 4 Rep. 11%. cited in Acton's eaſe, as of the mou 
4 een v. the Biſhop of Salitbury, Paſch. 44 Fliz. upon a retainer by the (A of douthampton. 8 5 
Watt. Como. Inc. 8vo. 29. cap. 3. Cites S. C. 3 
1 If the he ard beir opparent of à lard retains a chaplain, his father dies; this retainer is not ſuffi- 4 on 
I cient, but there mult be a zew retainer. Jenk. 272. pl. g1-—Watf, Comp. Inc, Svo. 33. cap. 3. 3 
4 8 er 
.c . . e V 
F 4 C. 8 Guidhd. 
. 21 H. 
S. 17. The chancellor, and every baron and knight of the garter, 
may fo 3. 8. J 
®* By theſe S. 18. Avery dutcheſs, marchioneſs, counteſs, 2 baraneſs, * being ſecrati 
: - cg H-. videws, may have 2. tute o 
N 122725, & mat - l 
ue be 2 widow at the time of the retainer. 4 Rep. 118. b. Hill, 45 Eliz. C. B. in ARan's caſe. the b:; 
# S. 19. 
5 
. 


S. 19. The treaſurer and c:mptroller of the king's houſe, the king's Tie ehap- 
ſecretary and dean of his chapel, the king's almoner and offer of the _ 5 3 
Ralle, may each of them have 2, and the chief juſtice of tie ar + 5. t 
Bench, and warden of the Cinque Ports, each of them ane, and each fice> with 
of the aforeſaid chaplains may I licence ar diſþ RNs to i Cures wills 
tab benefices, with cure. coca 

0: Ipentition 


of the metropolitan, ſeems not to be ju danger of | 
becauſe the words are nut chat he inuſt tus tor a licence, &c. but that le may ue for ſuch licence, &. 
but he is Lucreby in danger by the fpiur:tual law. Cie bene inde, D. 312. b. pl. 88. Anon. 


9. 24. Provided that 2 archbiſbap, becauſe he muß uſe at con- 
fecration of b hops 8 cha; 1 and der biſbep, becauſe he muſt uſe 
at the giving of orders and ca; 2 ion of churches 6 chaplains, may 
have aus chaplains ever and abave the number limited, wwheresf ever 
ane may furc baſe diſter/atizn, aud take as many oenefices with cure as 
15 befo1 'e N d. 

S. 25. No perſon, to whim any number of chaplains by the provie 
Jans ufer boy 10 Ly mited, ſpall advance any ſpiritual perſs ny above the 
mumber appcinted, to receive more bene with cure than is above J. 
mited ; and 1 if they do, every ſuch perſon fo advanced tee the ſaid 
number ſhall incur the penalty in this act. 1 3 66 ] 


S. 33. Provided that every dutcheſs, marchianeſs, — and After mar. 


varone)s { widows ) 2070 Ball fale VT uſbands undo t/ D degree of au ba- riave with a 
ron, may hone ſu. hb number of chaplains as if they bud remained Per, the 


Cannot re- 

evidows, and theſe may take ſuch number of benefices, tain, though 
- after Mare 

riage with a gentieman the nay. Jenk. 273. fl. 91. —Watl. Comp. Ine. 8 3 34. cap. 3. Cites C. 8. 


6. 25 H. 8. 16. /. 2. enacts, That 28 judge of the 3 
Bench and Common Pleas, the chancellor and chief baron of the 
Heger, the king's attorney and /olicit;r-general ma 29 each of them re- 
tain one chaplain, having one benefice with cure of ſouls, 

7. Diſpenfations are inrolled iu Chancery in a paper-book kept Go'4b. 162. 
there by way of memorandum ; as tor inttance, 25% Aug u, & C. This 


; ento ment 
anne 29 Regine 1587. Diſpenſatum fuit cum Rober 4% Merick ar- na 


tium mag:/iro capellano domine Borough, ut ipſe una cum rectoria ec by the juni- 
cleſſir n de Herten eccleſi % de Staines recipdere & q, ces not to be 


zood either 
vixerdt reinere Hu Mo. 434. in cafe of Robins v. Gerrard r 


and Prince, ; ner or the 

; matter, bet 
ſhould be in a ; but the neglect of that is only the contempt of the clerk, and not conditional 
to the ditpentat! <4 Mo. 447. ut ante. — 8. C. cited Vent. 313 in caie of the Ironmongers 
Company v. Nailer, that where che ® 21 H. S. app ints the inrolment of di ſpenſations in Chancery, 
yet the not doing it does not invalidate the e iipentation. —Popham held the inrolment good, aue tt 
it Vas an Ctience in the cetk only, and fizable, but n» offence in the party ; fer he may bot procure 
the clerk to make his entry in another covite than the cuitom is, and conſequently no fault in! ms 
Guidib. 164, 165. in 8. C. of Robins v. Prince. [Ilie act appornting the inrol ment is not bu 
21 H. 8. dut the 25 H. 3. cap. 24. ] 


8. P. rector of C. was elected biſhip of Oxford. Before his con- 
ſecration the arch! ſhop gave him a diſper/ation purſuant to the ſta- 
tute of H. 8. zo retain his faid rectory with the biltopric, which 
the Ling confirmed by letters patents under the great ſcal, and that 

Ee 3 the 
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out a ſpecial 


ofing his plurality by force of the act of 21 Hl. 8. 


q! 
| 
: 
' 
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the biſhop might enjoy, &c. ſp long as he continued biſhop of 
Oxford, with a non obſtante aliquo ſtatuto, or other matter. 
P. died; W. was elected biſhop of Oxford, and got letters of 
diſpenſation, &c, to hold the ſaid rectory in commendam, &c. 
The patron of C. brought a quare impedit. Judgment was | 


F given by the opinion of the whole Court, that the avoidance 


was by death, and not by ceſſion. Vaugh. 18 to 27. Paſch. 0 
19 Car. 2. Edes v. Walter biſhop of Oxford. | 
| 0 
| a 
See(T.b)pl. [I. b. 2) What ſt all be ſaid to be Pluralitics. t 
5. in the | p 
notes. N 
S. having I. I the ſtatute of 21 H. 8. 13. is a proviſo, That no dranry, 
one ns ® arc dea onry, chancellorſhip, chanterſhip, or + prebend, nor L 
N parſenage that hath a Þ vicar endowed, nor ary benefice perpetually 1 
and then appropriate, be taken to be a bengice with cure of ſeuls in any of th x 
purchaſed 2 articles of this act. > 
diſpenſaticn, 11 
(which was too late, and then was qualified, and aſterwards accepted the archdeaconry of Glouceſter. | 
Wray ſaid, that a doctor af the civil law affirmed to him, that their law is, that it one having a be- 7 
nefice with cure of ſouls accepts an archdeaconry, the arcScearerry is void ; but Wray ſaid, that he P 
eon eived that upon the ſtatute of 21 H. L. the law is qualified by this proviſo. Le. 316. pl. 442. I 
Paſch. 31 Elis. B. R. Underhill v. S+vage.—S. C. ſhortly ſtated 4 Le. 88. pl. 18 5. by name of 
Savage Cale. ———— + Talirg a prebrnd docs not mak a church void. Mo. 261. pl. 411, P. 
tit faid, that the 2 ff of H. 8. againſt pluralities does not extend to reffories ꝛc here there are wie 8. 
carages endoxved ;, 21d Lind wood deſcribes a benefice without cure, viz. cujus cu:a vicariis perpetuo b. 
exeicendg ed, otherwiſe, where the vicar is temporal and remova le. Arg. Vent. 15. Paſch. 21 N 
Car. 2. B. N. in te caſe of Heath v. Þryn. A man was preſented te a church with a wvicarage 
endowed, the parſon accepted 4 a preſentation to the vicarage without diſpinſatica ; whether this were 3 
plurality by the law, and by the Ratute of 21 H. 8, was the queſtion. obart Ch. J. was of opinion, 0 
that not vi thſt and ing they v re ſeveral ad you ſons, and ſeyeral que impedits might be brought of them, * 
and ſeveral actions maintained for their ſeveral poſſeſſions, yet the preſentment of one man to the par- n 
fanage and vicaage was no plurality, becauſe the parſun«ge and vicarage are but ore cure; and there iz a hg 
proviſo in the ſtatute, that no parſonage, that hath a vicar endowed, ſhall be taken by the name of a — 
deneſic: with cute within the ſtatute, as to make it a plura.ity- Godolph. Rep. 296. cap. 26. f. 5, ie 
cites Mich. 22 Jac. B. R. Wceodley and the Biſhop cf Exeter and Manwaring's caſe. Cro. par. 2.— = 
Bat I do not ve this point there.] ys 
$C 367] i . 
| 2. In quare impedit, it appeared, that the incumbent of a 
thurch in England was made a biſhop of Ireland, and afterzward: i 
F the king granted to the ſaid biſhop to have and retain the ſaid * 
. church for 6 years in commendam. It was held that the com- . 
; mendator, notwithſtanding this grant for 6 years, hath yet power . 
$ to retain during his life, and cannot be abrzdged by the limit- a 
2 ation for 6 years; and it is like a confirmation or attornment, or YE 
4 | aſſent to a legacy, and cannot abridge the <ſtate which is con- w 
4 firmed, but that it ſhall enure according to the eſtate which is fon 
Y limited. Per Hutton & Winch Juſtices. Cro. J. 692. Mich. ls 
3 22 Jac. C. B. in the caſe of Woodley v. Manwaring, &c. 
4 pot 
3 mad 
2 &c. 
Rep 


RRR 


Preſentation. 


(I. b. 3) Voidance. At what Time by Pluralities. 


1. I was held per Cur. that if any par/on who was cnſted of 
his parſonage in the late wars, by that which they then 
called ſequeſtration, for not conforming to the preſbytery, &c. 
had accepted another benefice by preſentation, and contirmation by the 
commiſſioners or triors, (there being then no bithops) this was ot 
any voidance ; /t living unleſs he continued in ſuch ſecond living 
the 25th of December anno 1659 (which is the time mentioned 
in the new Ratute), and ſhewed his liking thereto. Sid. 163. 
Mich. 15 Car. 2. B. R. Brown v. Spence. 
2. It has been reſolved in HoLLaxD's caſe, and likewiſe in 


 DicBy's caſe, in the 4 Rep. and often before ſince the council 


of Lateran, anno Domini 1215. that if a man has a benefice 
with cure, whatever the value be, and is admitted and inſtituted 


into another benefice with cure, of what value ſocver, having 79 


qualification or diſpenſation, the fir? is ipfo fo vcid, /o as the 
patron may preſent another to it if he will; but if the petron will 
not preſent, then if under the value, no lapſe thall incur until de- 
privation of the firſt benefice, * and netice ; but if of the value of 
81. or above, the patron at his peril muſt preſent within 6 months 


367 


S. P. Lane, 
20. in the 
caſe of Den» 
nis v. Drake 
— Cites 4 
Rep. 79. b. 
in Digby's 
caſe, —But 
in Mo. 12. 
it ſeems to 


de allowen, 


that ad mi ſſi- 
on and inſti- 


by 21 H. 8. 13. Vaugh. 131. Hill. 22 & 23 Car. 2. C. B. — 
Shute v. Higden. fut cure 
v withe 


out induction. Tiin, 1 & 2 Ph. & M. Agar v. Biſhop of Peterburgh and Denn — By the taking the 
ſecond benefice, and by the inguction thereto, the àrſt is clearly void. Cro. E. 601. Mich. 39 & 40 
Eliz. B. K Armiger v. Holland. he incumbent after taking the ſaid i<nefice may officiate the 
cure until the king himſelf takes care to doit, or until another ſhall be admitted and inſtituted to it, 
and ſha d be ſubject to payment of tenths, and 11bjeRt to diſtreſs for rent-charge and other charge which 
!ies upon the reQory, becauſe he takes the pr ut as one that enters without 2dmiſſion, and inftitution 
Mall be, but neither the one nor the vther can bring action of juris utrum, or writ of annuity, nor ſue 
for either, nor ple ad as incumbent in poſſeſſion in quare impedit, without a Qualification and di ſpenſa- 
ton, Jo. 339. Hill. g Car, the King v. Prick, ® Godb. 23. pl. 33. | 


3. Where a parſon is preſented to a 2d benefice there is a dif S.C.Vangh. 


ference between non-ſubſcribing and net reading after ſubſcription, as 25 m: 

P * . . K 2 ar. . 
to the making the firſt church void; for the ſtatute 13 Eli. Cn, A4. 
prohibits admiffion before ſubſcription, and makes the admiſſion, judged.— 


inſtitution, and induction void; and in ſuch caſe the party never S. 
. Per Vaughan 


was lawful parſon, and ſo the firſt church not void; but other- (h. x 
wiſe, where he ſubſcribes and does not afterwards read them ani he 
within the two months; for in ſach cate, the firit is void and the! s? 


Wc Alle that 


ſecond alſo. Per Vaughan Ch. J. and that the value is net ma- yum 
terial. And judgment accordingly. 2 Jo. 18. Shute v. Higden. in, the _ 
tic- cs i208 
pot make the benefice void ab initio; but the ſtatute is, that admiſſions, inſtitutions, and invuctions 
made contrary to the act ſhould be void ab initio; now he that doc, not ſubicribe is Hot infticured 
&c. according to the act, and ſo it is void ab initio. Judgment for the plaintift per tot. Cur. Freem 


Rep. 52+ pl. 64. Mich. 1672. 
103681 
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(J. b. 4) Diſpen/ations. Granted by what Words, 


and neceſſary in what Caſes. 


Thovehhe 1. CHAPLAIN advanced to two benefices with cure ought to 
has not the Have the i wing J 4. 1ſperiſc tion for 7701 efedtency, and ought to be 
—— refuaent upon one of them. Confirmation of the king and diſpenſa- 
biſior, be tion of the archbiſhop are neceſſary regularly to maintain pluralt- 


— y 9 5 Fo 

22 t ties. Jenk. 273. pl. 91. cites Rep. Drury's caſc. 
IN i ger . ? 

of loting h's plurality by fore* of the act of 21 H. 8. becauſe the words are oniy, that be may ſue for 


ee "A He: dut he is in danger by the ita aww. QE e, bene inde. D. 312. b. pl. 88. 
Wu comp. 2. Quare impedit by the queen for having taken a 2d benefice, 


Inc. Ivo. , 
38. cap. 3 and a lapſe incurred; the . def, naant ple 4 diſpenſation from the 
- 1 * 


cites 8. C. arch ih. Upon oyer of the diſpe nſation, 20 ?ich recited the tw 
benefices to be of ſmr!l value, and the n faid, wnimus, inco1 Poramus & 
a?! r the wy / 3; the other. or the life of the preſent iucumbent, 
without the word / diſpenſam. ws) f or the takt ing thercof, it was obs 
jected, that this clauſe could not enure as a diſpenſation, becauſe 
there was no ſuch intention, but to make an union; and this 
cannot be an union, becauſe there is not the concurrence of the 
patron and ordinary, fed non allocatur; for per Curiam, though 
there cannot be a perpetual union without the concurrence of the 
patron and ordin: ary, becauſe it is a loſs to them, yet there may be a 
tempzrary uniau, i. e. to the perſon ; as in this caſe, for the life 
of the incu umbent, and this (as was ſaid at the bar, and not de- 
nied by the Court) might be done by the metrepolitan alone ; for after 
the death of the incumbent the union 1s diſſolved, and no loſs 
accrues either to the patron or crdinary in the mean time, for 
one of them had his preſentation and the other his admiſſion z 
and this is a complete diſpenſation, and allowed. by the ſtatute 
21 H. 8. (viz.) any licence, uſe, union, or diſpenſation to the 
contrary, and no neceſſity for the word diſpenſation). Cro. E. 
719. Mich, 41 Eliz. C. B. the Queen v. Page and the Piſhop 
'of London. | | 
75 7.8 C. . A parſon who hald « one benefice, and being chaplain to an 
where the met. got a diſpenſation to hold another, made fit infra 10 miles of 
1 the fir? ; and he accepted another, with cure, and was inſtituted 
Fri and inducted, but it was 17 miles diſtant from the ſirſt; and the 
nies the patron not preſenting to the firſt bene fice within 6 months, the 
_— biſhop collated to the firſt, and his coliatee was inſtituted and in- 
tha: the jo ducted ; and in ejectment, the queition was, Whether the words 
vices agreed, ¶ mado fit } made it a conditional diſpenſation, and the firſt bene- 
_— face void, when he took the ſecond. Adjudged, that though 
co ditton theſe words uſually made a condition, yet by the civil law they 
to m. ke the were only a Caution or admonition, unleſs other, words are ad- 


fi ft void. 
Wa ct mp. ded, viz. that it he do otherwiſe, then it ſhall be void; and 


Ire. 5 36. therefore in this caſe all the court refolved, that they ſhall not 
e cee make a condition, and thc rather becauſe of the great inconve- 
| niency 


8. C. 
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niency which might follow, to make a great many benefices yoid 
by lapſe, which have been quietly enjoyed under ſuch diſpenſa- 
tions. Cro. Car. 475. Trin. 13 Car. B. R. Dodſon v. Lynne. 

4. The defendant was chaplain extraordinary to the king, be- 
ing incumbent of Stockton, and afterwards inducted to the rec- 
tory of Inkborough, being above the yearly value of 81. by reaſon 
whereof Stockton was void, and fo continued two years; and 
then he was again preſented to it by the king, as upon his [3691 
title of lapſe, and was inſtituted, and inducted again to Stockton, 
being likewiſe above 81. value. Per Cur. 1/f, A preſentation of 
the king of his own chaplain * imports a diſpenſation, which the king * S. P. D. 
himſelf hath power to grant as ſupreme ordinary, and ſuch pre- 5 * 1 
ſentce ſhall hold a plurality without any previous diſpenſation; ce, Ia. 
but if ſuch a chaplain be preſented to a ſecond benefice by a ſubject, 11 Jac. C. B. 
he muſt have a dijpenjaticn before he be inſtituted to it. 2dly, A casted 
chaplain extraordinary is not a chaplain within the benefit of the Sir Henry 
act 21 H. 8. cap. 13 & 14. but only his chaplains in ordinary, Wallop v. 
Judgment for the plaintiff, which was athrmed in Cam. Scac. by — — 
a majority of one. Nota, He has no waiting time, but his name , 
is only entered in the book of the king's chaplains; whereas a 
chaplain within that ſtatute ought to be retained under ſeal. 
1 Salk, 161, Mich. 12*W. 3. B. R. Brown v. Mugg. 


(I. b. 5) Qualification. What is g50d, or may be- 
come good. Ex pot Fadto, 


I. JN quare impedit by the queen to preſent to the church of M. Owen, 5. 


which was void by the incumbent's taking another benefice, 2 . A. 
. 8 h 1udged. 
not being qualified, the defendant pleaded, that he wwas chaplain ta Sax. 59. pl. 


Sir James Croits, comptrelier of the houſeheld, and who by the ſta- 157. S. C. 


tute of 21 H. 8. might have two chaplains, and might qualify — — 


them to take two benefices, and that he had a diſpenſation aC- the Court 
cordingly. The plaintiff replied, that the ſaid Sir James Crofts was accord» 
had tas other chaplains advanced to two benefices, and who are — 
ill. alive, and ſo the third could not be qualified, &c. The de- 236. S. C. 
fendant rejoined, that one of thoſe two chaplains was diſcharged 
by the ſaid Sir James Crofts to be his domeſtic chaplain, ſo he 
hath now but two chaplains, of which the defendant is one; and 
upon demurrer it was adjudged, that after a perſon hath retained 
his full number, and they are certified ſub ſigno & ſigillo to be his 
chaplains, and thereby qualified to have two ben: fices, though 
he afterwards remove them for any diſpleaſure, or otherwiſe, out 
of his ſervice, yet during their lives he can qualify us other, for 
they are ſtill his chaplains at large, though not his domeſtic chap- 
lains, and fo are chaplains within the ſtatute. Godb. 41. pl. 47. 
Trin. 28 Fliz, C. B. Rot. 1130. The Queen v. Savacre. 
2. A lord retains 6 chaplains at one and the ſame time by letters D. 312+ b. 
teſtimonial, where he is only entitled to retain three. All fix pl. 88. S. F. 
3 Jenk. 272. 
are preferred to fix ſeveral pluralities. — The three who are firſt pl. 4 
| promoted that neicher 
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of chem is promoted are warranted by the ſtatute, and yet the retainer was 
wald. not according to the ſtatute, but 7 equali juri meliar conditio 
foſſidentis, 4 Rep. go. Trin. 43 Eliz. in Drury's caſe.— cites 
D. 132. 

3. Retainer of a chaplain more than the act allows is not made 
S.C.- Jenk. good by the death of the other chaplain afterwards, but he muſt have 
3 C. B 2 new retainer. Per 3 J. v. = and adjudged accordingly, 
312. b. pl. and the judgment affirmed.  Cro. E. 


21. v. the Queen. | 
4. If a man be a gualified chaplain to any ſubject, and then be 


made a biſhop, his qualification is void, fo as he cannot take two 
benefices de novo after by force of that qualification. Per Ho- 
bart Ch. J. Hob. 157. in the caſe of Colt and Glover v. the Bi- 


ſhop of Coventry. 
[370] (I. b. 6) Retainer. How. And Qualification an- 
Ef age nulled or agreed by what Act. 


Y A Lord's chaplain being ſufficiently qualified with his 
maſter's teſtimonial ſigned and ſealed, that he is his 
chaplain, and having alſo 2 ſpecial diſpenſation for a plurality, 
and being once advanced to the plurality, ought to enjoy it dur- 
ing his life, notwithſtanding his maffer's death, or departure from 
bis maſter's fervice. Per Catlin, Saunders, and Dyer. D. 312. b. 
pl. 88. Trin. 14 Eliz. Anon. 
But the re- 2. A counteſs had 2 chaplains by patent, and a 3d without. He 
porter _ without was firft retained, and took 2 benefices by diſpenſation, 
— and adjudged lawful; for the patent is not of neceſſity, but only 
thecaſe of in caſe ho he has cauſe to ſhew it. The retainer is good 
Whetcomb Mo. 277. pl. 432 Paſch. 31 Eliz. C. B. The 


We. without patent. 
— „Queen v. Biſhop of Lincoln and Skifling, 


Sav. 101. pl. 181. S. C.—— 4 Rep. 39. b. $.C.—ſerk. 272. pl. 91.— Mo. 561. pl. 763. Mich. 
41 & 42 Eliz. adjudged by Anderſon, Glanville, and Kingſmill, that be who was futt retained ſhould 
de preferred, and not he that firt took a 24 benefice and got diſpenſition ; but Walmſley e contra, 
The Queen v. Drewry, as to the firft ritainer,—Cro. E. 724. 2 ju tices, who before inclined ctherwiſe, 
changed their opinions; and ſo it was adjudged that the 3d chaplain was not within the benefit of the 


Katute 21 H. $. 13. The Queen v. Drury. | 


| 4 Rep. 119. 3. Baroneſs widow retains 2 chaplains, and they purchaſe a 
An difenfation; and the baroneſs marries before the chaplains accept 


— a double bene fice; yet they may take two benefices, becauſe the 


In . *vo. 34. marriage is no diſcharge of the fervice ; but otherwiſe it is if [he 


Dr. 3. cites dier, or if the baron diſcharge the chaplains, as he may, but if he 


c. And f a 
fo D.War. does not diſcharge them, but dies, there needs no new retainer, 


fon ſays be Mo. 678. pl. 924. Mich. 44 & 45 Eliz, C. B. The Queen v. 


Conce;ves 2 
— Biſhop of Peterborough. 
other perſon capable of qualifying a chaplain to bold a plurality, diſcharges his chaplain before he has 
taken the benefit of his being quaiified, he caunot atterwards lawfully hole two benefices within the ſta- 


tute 21 H. 3. 


4. Attain- 


839. Trin. 43 Eliz. Drury 


ain 
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4. Attainder of the lord, &c. is diſcharge of the ſervice and The earl of 
power to qualify ; and thoſe chaplains retained and qualified be- be —_— 
fore, who have not taken double benefices, are diſabled by the a chaplain, 
attainder. Mo. 678. pl. 924. Mich. 44 & 45 Eliz. in caſe of the and after was 


- attainted of 
Queen v. Biſhop of Peterborough, | — 
and afterwards during his life, the chaplain having one benefice of the value of $1. accepted a ſecond 
benefice with cure. And it was adjudged that the firt benefice was void; for though the earl was 
alive, yet the quality of his perſon was altered; tor by the judgment he was become ignoble. 4 Rep. 
117. b. Hill. 45 Eliz. C. B. in Acton's caſe, —Cites it as the Earl of Weſtmoreland's caſe. 


5. If an officer allowed by the ſtatute to have one, two, or three 
chaplains, retains a chaplain, and after is removed from his office, 
in this caſe the retainer at the common law remains, but the re- 
tainer upon the ſtatute is determined ; for after the remotion the 
chaplain cannot be non-reſident or accept another benefice, 
4 Rep. 118. Atton's caſe. 


(k. b) Advowſon. Avoidance. What will be an 
Avoidance. Acceptance of a Biſbopric. | 


{1. FF an incumbent be made biſhop, the church is void. D. 4, The church 
5- Ma. 159. 34. Doctor and Student, 136. b. 7 H. 4. 25. ho in 
b. 11 H. 4. 37. b. 24 E. 3. 26. b.] — pe 


the patron 
may preſent. Br. Quare Impedit, pl. 51. cites 11 H. 4. 37. $9-————All his benefices void, and 
the king ſhall preſ-nt, whoſoever be patron, Br. Quare Impedit, pl. 47. 
*[ 371] 


[2. If the incumbent of a provgſtry be elected biſhop of the biſbop- Watt Comp. 
ric which is patron of the proveſiry, and afterwards the king grants Ine. 8vo. 
the temporalties to him, yet the provoſtry is void before conſecra- 2 
tion; for he may refuſe before, and he is not biſhop before conſe- : 
cration. 41 E. 3. F. b. Adjudged.] | 

C3. But after conſecration the provoſtry is void. 41 E. 3. 5. b. 
Admitted. ] 

{4 So ſhall it be of 4 prebend. 11 U. 4. 37. b.] 

(5+ If an incumbent be created a bi of the ſame dioceſe where 
he was incumbent, the church is void thereby; for he cannot be 
ſovereign and ſubject. Da. 1. Commendam, 69. ] 

[6. So if he be created biſhop of another dioceſe, the church is 
void thereby. 11 H. 4. 37. b. 77. Becauſe he who has taken 
upon him the office of a ſovereign, ſhall not retain the office of a 
ſubject.] 

(7. If an incumbent be elected biſhop, yet the church is not 
void thereby before conſecration. 11 H. 4. 37. b. 

[8. If an incumbent in England be made a bifhop in Ireland, yet 
the church here is not void thereby. 24 E. 3. 2. b. If + dean. IS. P. Soof 
F York be made biſhop of Limerick in Ireland, this makes a void- * Larger. 
ance of the deanry as well as if he had been made biſhop of any = for ths 
place in England. P. 3 Car. Regis, between Evans aD As- conſtitution 


COUGH, CIP per Curiam upon a ſpecial verdict, and ordered Al ne 


| | Per void is gene- 
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ral, and got per Curiam, that this ſhould not be ſpoke to any more but only 


limited o t the Powe in the caſe.) 


any place, 
and fo it is reſolved ; Z. 3. Fitzh. Trial. And fo it was. adjudecd 21 Jac. C. B. in the cafe of Wood - 


key and the Biikop of 8440 and Manwaring. Jo. 58, 159. 5. C.—in this cate, the dean, before con- 
ſeeration or connt mation, obtained a patent, with W 19> of non ob tante retinere valeat in com- 
mendam the said ceanry, Kc. and atterwards he was chofcn bilop of Briftsl, and then alſo before in- 
fallaticon he obtained another patent With a mote ample dupenſauon of iet dning the ſaid deanty in com- 
mendam. It was agreed by all, that the church or deaury. &c. in England thail be void by ceſſion, it 
the parſon or dean, &c. be made a/bithop in Ireland; ror tne canon law in that point is one through all 
the world; allo Ireland is n d by the laws of England, andes now a> part of England by ſubordi- 
nary. The judges ar two days, and reſolved that al. conmendanis are di een, and that ceſ- 
non commenced by the canon ad council of Lateran, Secondiy, i bat he king may ciſpeaſe with that 
Canon, I1 H. 7. 12. Ic r the pope M' zht, 211d now by ge torun! e 21 U. 8. * power P eiven 5 has 
eee ative, by Way ot Cxy011::00 veteris, and not by inmydedtion novi juris, and by that ſtatute a 
CONCUITent power is givea to the aichbifiop of Cantel 2; and nen be granted be the King, axe the 
ar chbiihop, & c. 2dly, That that ditpenlation, after election to the it vith prie e e e 
tion, &c. and alſo the ditpentation after elect on to the ſecond b:ſhopric and before the confirmation, is 
good enough in both caſes, and he remains 2 good dean, to cunntrin, &c. And atterwards the judgment 
in the caſe, being an action of tieſpals, was given accyt Ny Nov, 04 94 5. He nn Jo Bo R. 
Evaas and Kiffin v. Aſcuith, —— Latch. 233. S. C.- a n. 458. ö. C. 


[o. If an incumbent had been created biſliop, this had made a 
voidance by the common /aw. 11 H. 4. 38. 60. 77. 29 E. 3. 44. it 
was ſaid that heretofore when the con/7i7:17i525 were made, by 
which plurality was orfled, the which conſtitutions commenced 
from Rome, 15 from that time it Was cauſe of voidance in 
Banco Regis. 

[10. 26 E. 4 55. b. it is ſaid, That the pope J. made conſlitution 
that a perfſ;n ſball nat have but one benefice with cure, Sc] 

S. C. Show. - 11. Ina quare impedit, for hinderin ug to present to the pariſh 
273 to 425. church of St. James, the plaintiſſ declare , that St. Martin's be- 
& 441 to 
505: ing a large pariſh, by a ſtatute made 1 Jac. 2. the pariſh of St. 
James's wes to be taken out of it, and made a parifh of itſelf with 
cure, and Dr. Tenniſon, then wicar of St. Murtin's, firſt rector, and 
appointed the patronage after is death to the bijſhzp of London and 
his ſucceſſors, and 0 the lord Fermyn and his ik alternately; that 
Dr. Tenniſon was afterwards made biſhop of Lincoln, fo that it be- 
longed to the king to preſent by his prerogative ; to this decla- 
ration the biſhop of London demurred, and Dr. Birch pleaded 
the ſtatute 25 H. 8. and that by virtue thereof, the archbiſhop 
[ 372] of Canterbury granted a diſpenſation to Dr. 'Tennifon, to hold 
this church in commendam, which the king confirmed from the 
22d of Oflober till the firſt of July folioaving, &c. Lo this plea the 
Attorney General demurred. The Court held, that the king's 
For tat turn is not ſerved by“ confirming this commendam, becauſe the 
""{teforr diſpenſation was only to fre the avoidance, and the confirmation 
cannot de continued the poſſeſſion, but transferred no right; it was objected, 
proper'y fad that 4 nobody can ſay the king ſhall preſent, when the act of 


do de com- 
mended to him; it is true, if the ircumb nt bad diud during the continuance of ſuch title, the ing * 


bave le bis title ts prejent. Per Cur. 4 Mod. 212. S. C. Snow. 489. S. vp. ty Kyre J. and lays 
appears by PArxnHunsT's CASE, D. 228. b. & 233. a. & 2 Roll. 344. 

+ Holt Ch. J. ſeemed at the farit to incline to this, but af erwards it was reſol.ed; that this at 
enly Giretird the merkcd, ard turns of prejentirg bernveen the patrons, and net to exclude the king of br 
prerogatine. 3 Lev. 382. S. C. And notwithſtanding this oigection, the right of „ even in 
this caſe is veited immediately ; it is like a reverſion for fe grante cum acciderit per mortem of the 


tenant for lite, which veſts an intereſt immediately, —_— to cotmmence in polſcſhon in futuro. ter 


Cur. — Mod. 214 S. e. 
| parlia- 


3 


8 6% 
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parliament ſays otherwiſe, and that this was therefore a caſe ex- 

empt from the prerogative ; but the Court held that this act did 

not interfere with the prerogative, becauſe a new advowſon muf 

be ſubjeft to the prerogative as an eld one is ; like an eſtate- tail cre- 

ated by act of parliament, it is ſubject to ſuch bars as other eſtates- 

tail, and the wife ſhall be endowed of it. Then it was objected, 

that this new church, as to Dr. 'Fennifon, was a kind of dona- 

tive, he coming in without inititution and induction; and that 

by the very words of the itatute, the preſentable right doth not 
commence till after him; and that in * caſe-of a donative, the * The Cour 
promotion of the incumbent makes no ceſſion. But Curia con- meu 
tra; for in point of eſtate the right of preſentation commences :2mitted to 
by the paſſing of the act immediately, but in point of intereſt, not be law; but 
till the avoidance. 2 Salk. 540. Mich. 7 W. 3. B. R. The King 4 
v. Biſhop of London and Dr. Birch. 2 
rade rectey 
by ad of parliament, as Dr, Tenniſon was in this caſe, then the King has a prerogative to preſent upon 
the promotion of ſuch rettor. 4 Nod. 213. per Cur. S. C. | 


(L. b) Tiuting of ſecond Benefice. 
[1. JF an incumdbent takes a 2d benefice, the firſt is void iþ/o facto oY 3 

without any deprivation, fo that the patron may preſent. induction 23 
24 E. 3. 30. Adjudged. 26 E. 3. 55. b. Co. 4. HoLLaND, 75. b. _— bene- 
Reſolved. D. Reports. Commendam, 69. 81. Doctor and Stu- 2 wy 

: a . , 1 2 

dent, 126. b. 29 E. 3. 44. Co. 4- DicBy, 79. 26 E. 3. 1. 9 L. 3.— 
22. + Hobart's Reports, 224. Contra 11 H. 4. 37. b. 66. f Tr. f Fol. 367. 
14 Car. B. R. between the KING axD BALpock. Adjudged per 


Pay * o . . 1 P 6 . 1 1 5 the 21 | 
Curiam in writ of error upon fuch judgment in Bank upon de- gases 
g 1858 hr{t be under 


murrer. Intratur Hill. 13 Car. Rot. 1259.] l. 
2< if it was 

above that value. Ver Jones J. Jo. 404, 405. the King v. Blecock. ——-- Dr. Watſon ſays, if one 

of our clergy be created a bi hep luffru an of Friis d, not any (as he conceives) of the preterments he 


Al 
had before, do become void; but on the other hand, it be exerciſe the otftee of 2 ſuffragan by com- 
miſſion he is thereby qualified to hold at one time two benctices with cure, and cites ftat. 26 H. 8. cap. 
14. However, his benefice with cure, taken fer he is ſuffragan, may (unleis diſpenſation prevent) 
void any dignity he had before. Watf. Comp. Inc. Svo. 43. cap. 3.— 1 Hob. 158. 106. 


C2. At common law, if an incumbent had taken a 2d benefice, 
with cure, neither the firſt nor ſecond had been void. Co. 4. 
HoLLAND, 75. b.] | | 
IZ. But by the general council of Lateran, held anno Domini Pluralities 
1215, it was ordained, that if a man tafſes divers benefices with were fit 


.* > . . . * prebihi: 
cure of ſouls, the firſt ſhall be void, if he has net the difpenſetion of , Ca 


the pope. Co. 4. Dich, 791 Latoras, 

| beid under 
* pop* Alexander the third at Rome, in palatio Lateranenſi ibidem inceptum in anno 1170 & contizua= 
tum uſque annum 117%, Which was anno 26 H. 2. Arg. Mo. 436, in the cafe of Robins v. Gerard. — 
4 Rep. 79, in S. C. by name of Digby's cale, it is ſad by the reporter to have been under Inn cent 
the third, Knighton's Chronicle inter decem Scriptores, page 2422. JI. 19, 29. ſays this council 


was he:d under Innocent the third in anno 1213. ——— 2 Init. 361. mentions it in te year 1179. 
. . * [ wy 1 * 
. . . . . . 3 / 3 4 
4. This is ſo recited in Linwood, fol. 81. in the Conffitutions 
of Peckham, where by the provincial ſynod the conſtitution of the 


oeneral 
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general council is confirmed, and the conſtitutions of Orhobon in 
Linwood, that the laſt ought to be void, is repealed as too hard 
and ſtrict. Co. 4. Dicsy, 79.) | 
[5- 27 E. 1. Rot. Pat. M. 16. in appellationibus. Papa diſpen- 
Javit cum F. de Langeton cancellario ſuper pluralitate beneficiorum ſuo- 
rum cum curis five cura, que obtinet, & ulterius diſpenfavit quod 
duo alia beneficia cum prioribus recipere & retinere poſſit , regi 
placuerit, & eidem cancellario convenienter offerantur & rex be- 
neplacitum ſuum intimat per patentes literas.] | 
S.C.cited2 (6. If an incuslent takes a ſecond benefice with cure, by which 
w_ the firſt is void by the canon againſt the patron, ſo that he may pre- 
Sharp v. ſent before any deprivation, yet till deprivation it it not void as to a 
French-— ranger ; ſor if he ſue for tithes againſt a pariſhioner, it is not 
4 corp any bar againſt him that he has taken a ſecond benefice. Tr. 13 
Warſ.Comp. Car. B. R. ſaid by Juſtice Barkley, that Juſtice Yelverton in his 
Inc. 30. 9. argument of the cafe of Pxusr ſaid, that ſo it was adjudged. ] 


Wa Comp. [y. H. 11 E. 3. B. R. Rot. 27. The biſhop of Durham pre- 


inc. 89-10, [ited B. to the prebend of WH. of the church of St. Andrew, and 
422 8. C. 5 ter prefented the ſame B. te the dennry of the fame church. Et 
which caſe pro co quod non liceat aliqui duas præbendas in una & eadem 
the Dr. ens eccleſia collegiali poſſidere, [it was] adjudged quod rex recuperet 


- 


it appears, : - : 
that if the freſentationem ad eccleſiam de W. predifta.] 


cherch, void | : 1 | F 
by ceſſion upon account of the canon, be of the gift of the biſtop, and within his dicceſs, it may go in 


lapſe by the biſuop s neglect to collate, though nv deprivation be made of the incumbent, or notice 
given of the av dance. 


But it aas 8. Quare impedit by the king, and counted by the poſſeſſions of the 
ſaid eiſe. biſhop of B. {vhs was patron of the benefice) being in his hands, 
whe:e, that W d . 3 4 hey be b 
this cuzlr co and that A. the clerk and incumbent accepted anot nefice, by 
bawe been which this benefice is void, and remained void quoſque, &c., and 
1 5 . it was admitted for a clear voidance. Br. Quare Impedit, pl. 98. 
the metro- Cites 24 E. 3. 32. 
politan, and 2 og : 

that it is no woidance in fact til be be deprived by the jpirituel law, and it is only 2 voidance in law be- 


dures Ibid. cites 11 H. 4. 37. 59. | 


9. If a man preſents one, who has a benefice, and is admitted and 
inducted, this is a ceſſion without more; but in quare impedit the 
Court ſhall not take there notice before it be certified, becauſe it is a 
thing ſpiritual z per Brown Serjeant. Br. Quare Impedit, pl. 87. 
cites 14 H. 8. 16, 17. | 

10. Where the king preſents by reaſen of a plurality and want o 
qualification, and verdict is found for him; inaſmuch as the firſt 
benefice is abſolutely void by the taking a 2d, the verdict ſhall be, 
that the church was full of the king's preſentment modo & forma, 
as was alleged, and now is wad ; for Crook ſays, that if it be 

found that the church is full of the defendant by the preſentment 
of the king, that it ſhall be intended that it was void by the 24 
benefice, and that the king preſented him anew, Litt. R. 1. Hill, 


2 Car, C. B. the King v. Frankwell. 


made 
and. 
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can 
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_ 


Preſentation. 


(L. b. 2) Avoidance, by not reading the Articles, &c. 


1. 13 Eliz. 12. EN ACTS, That every perſon hereafter to be ad- A pteſentee 
* mitted to a benefice with cure ſhall, * within tead the ar- 
ticles, and 


two months after his induction, publicly read the articles of religion in 
the church wheresf he hath the cure, in commammprayer time, with 
declaration of his afſent thereunts, and be admitted to auminiſler the 


ſaid, J give 


my affent 


unto them ſo 


ſacraments within ene year after his ſaid induction, { if he be nat ad- 110 = 4 
mitted before ) in pain upn every /uch default to be deprived igſo facto. with tbe 
S. 7. All admiſſiaut, inſlitutrons, and inductions to benefices, and _— _ 
all tolerations, diſpenſations, qualifications, and licences whatſoever ts judged, 
the contrary here, fall be void in law. That this 
ss not ſuch 


unſeigned aſſent as the ſtatute intended, but that it ought to be abſolute and without condition. 
Cro. E. 252. pl. 19. Mich. 33 & 34 Elz. B. R. Smith v. Clerke. | 

Upon a trial at bar in quare impedit, the plaintift proved, that he read the articles pen the 5th of 
November, ⁊cbere bis induftien was 5 Soptember ;, this was ruled inſufficient, becauſe not within two 
months after the induction, computing 28 d:ys ts the months Lev. 101. Paſch. 15 Car. 2. B. R. 
Brown v. Speiice. 

In quatre impedit, the plaintiff proved, that he read them in_a ferch of a chapel of eaſe within the 
fame pariſh within 2 month atter his induction, the |eys of the chap:| being detained from him by the 
defendant, and this was admitted by the Court to be a ſufficient feading of the articles within the 
ſtatute. Lev. 101. Brown v. Spence. : 

Immediately upon not reading the aitic'es according to the ſtatute, the incumbent is deprived ipſo 
facto; and the patron may prelent upon luch a deprivation prefently if he will, and his cierk ought te 
de admitted and inſtituted. aug. 132. in caſe of Shute v. Higden, [But no lapſe ſhall accrue 
till! after notice to the patron. 13 El. 12. 1. 8. F 

A man had a benefice compatible, and without ſuſſicient diſpeniation took another beneſice com- 
patible, but did not ſubſcribe the articles as required by this ſtatute, and yet he was admitted, inflituted, 
and indufted to the tecond benefic: | and oied]. And upon iſſue whether the church voided per mor- 
tem, &c. a ſpecial verd ct found 2, abcve. And the opinion of the Court was, that the firſt benefice 
voided per mortem, and nut by the taking the 26 beneßce; for he never was lawful parton thereof, 
by reaſon of this ſtatute. D. 377. b. pl. 31. Mich. 23 & 24 Eliz. Anon. S. C. cited Vaugh. 
133+ in caſe of Shute v. Higden. — In ſuch cate the admiſſion and inftitution are void, fo that he 
never avas incumbent there, and contequently cannot be deprived. And. 63. pl. 136. Trin. 24 Eliz. in 
caſe of the Queen v. Biſhop of Lincon and Cuck, —— Relolved by all the Juſtices, abſente Popham, 
That in caſe of the preſente-'s not reading the articles, the church becomes void preſently, and there 
re-ds net any deprivation ; tor otherwiſe the ſtatute would be detiauded at the pleaſure of the ordinary, 
it he would not deprive. Cro. E. 679, 680. Irin. 41 Eliz. B. R. Baker v. Brent and Robinſon. —_— 
The church in ſuch caſe voids preſently, without any ſentence declaratury ; for the ſtatute provides, 


that he ſhall be ipſo facto deprived, and the aamiſſion, inſtitution, and induction are merely void in 


law; and voidance by act of parſiament need not have any ſentence declaratory. 6 Rep. 29. b. Tris. 
44 Eliz. B. R. Green v. Baker & al. | 


2. In debt, &c. the plaintiff counts, that H. dean of Lincoln 
by indenture dated 24 July, demiſed to the defendant the rectory 
of M. &c. who therein covenanted to find a ſufficient prieſt to 
ſerve in the church of M. to be approved of by the dean and his 
ſucceſſors, and to pay him 40 marks per annum at the leaſt; and 
then ſets forth the ſtatute 29 Car. 2. for perpetuating augmenta- 
tions to poor vicarages, which enaCts, that every augmentation 
made payable to any vicar, curate, Fc. ſhould continue payable ts then ; 
and that they might recover the ſame by diſireſs or action of debt ; 
then he ſays, that 5 July, 32 Car. 2. by the approbation of the 
dcan at the nomination of the defendant, and with the licence of 
the biſhop he was admitted; and from that time to this was cu- 
rate of the church of M. and for 40 marks penſion, due for 1 

year, 


WIE IE Hr 


- 
nr — 


m _ 
* rn 


Preſentation. 


ear, he brings this action. The defendant pleaded in bar, and 
confeſſed the leaſe and covenants; but ſays, that the plaintiff was 
nominated, &c. 5 Nov. 1677, and had poſſoſſion; but further 
ſays, that the af of conflrmity. 13 Car. 2. by which it is enacted, 
that all minifters, & c. ſhall, within two months after the aut 
poſſeſſion of their vicarage er curacy, declare their afſent and conſent 
to all matters in the book of Common Prayer, and upn neglect 
theresf jhall be ito fats deprived ; and that the patran may preſent, 
Sc. as if the incumbent was dead,; and that the plaintiff did not 
within two months after his poſſeſſion declare his aſſent, and that 
at no time after the 5th of November the defendant did nominate 
the plaintiff to the dean to be curate, &c. The plaintiff in his 
replication confeſied the nomination 5 Novemb. and that he con- 
tinued in poſſeſſion till the 5th of July following, and being in 
poſſeſſion by the conſent and permiſſion of the defendant, and by 
the approb: tion of the dean and licence of the biſhop, he, within 
two months after the faid 5 July, declared his affent and conſent 
2 to the ſtatute. The defendant demurred; the Court 
agreed, that ſuch ſtipendis ry may be within the act of con- 
formity, though that is, that the patron ſhall preſent as if he were 
dead, and here was no preſentation requiſite in this caſe, but only 
a nomination. And that though he was ipſo facto deprived for 
his neglect in not declaring his aſſent within two months after 
his firſt nomination and polleſſion, yet this ſtatute not diſabling 
him from being nominated de novo, and he continuing always in 
poſſciſion, and performing his ohe by the allowance of the de- 
fendant and the dean till the 5th of July; this amounts to a new 
nomination, and therefore his declaring his aſſent within two 
monthis after the 5th of July, makes him a curate wichin the ſta— 
tute, and enables him to bring action, and judgment was given 
for him by the whole Court. 3 Lev. 82. Mich. 34 Car. 2. C. B. 
Carver v. Pinkney. | 


— 
OS] 
— 1 
Wy 
— 


Ders. (M. b) 1 And of Caveats to prevent 
— Inſtitution, &c.] | 


charge of 
the incum- 
— 5 [1. IF the eng be deprived, the church is void by it. 11 H. 
miniſtry, 4 60. b 77. ] 
when ſum- | 
cient cauſe againſt him is conceived and proved; for by this, he loſes the name of his firſt dignity, 
and herein two manner of ways, either by a particular ſentence in the piritual court, or by a gene- 
ra! ſentence by ſome pofitive or ſtatute law of this realm. 1ſt, Deprivation is in the ſpiritual 
court for that, that it is grounded upon ſome defect in the party deprived, although it be by act of 
law, * t it is dremed as the act of the party himſelf. The cauſes of ceprivation, by cenſure in the 
ſpirit ual court, are to be referred to the common law. iſt, Want of aps 4 9. 2dle, 1 Contemſit. 
dy, 1 Crime. As concerning the firſt, although by the common law, if a lay 5 1 be pre- 
ſented, inſtituted, and inducted to an eſpecial benefice, which curate is altogether UnCapab'e e of the 
me, yet the chanel is not therefore to be ſaid void as if no p:el-ntation had been, but it is ſtill full 
of an ir: n Ae fact: i1:et en de jure, unt:! by ſent: ne decla r1t- „. tor hi want of cap city, the - 
church de adjudged 
{of ſuch incapacity and — of deprivation thereup:n) to him given. Dod. of Adv. 73, 74 
Lect. 14. | 

+ Con'empt may likewiſe be a cauſe of deprivation, as if the parſon or other incumbeat be even- 


Fat. uit, ard be bo rimains in his cblinacy for the ſpace of 40 dej:, he is for this Ceprivable 91 55 
bens 


| void, and upon this no lapſe ſhall incur againſt the lay patron, without notice 


void. 
Incur 
the p1 
12 tie 


* 


| So 1 


2 
iy 
V 


— 22 


rn 
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= T 5 pavCa | | aon given againk lim; | 
and it before lucn depron tne RATING, 45 tupre ne GIG!H Wy and thę head of the church, * vald give | | 


[ 


a diipeniation tothe incumbent, that tor all the tznience of devrivation for his coniempt had, he thall | 


2 


Hold nis bene fice, uch aily enial on were void %, quiere] and thuuld reitraia ihe patron from his pre- | 
lentati n acc dend t. him b. means of fach dcp ivation after enluing. Lad. of Adv. 76. Lect. 14. 4 
Q I he 4 caule 18 crime, — watch may be comprehended atupidatiin, or 1501¹6 of the | 
church benetice, once in our books worthy of deprivation, eve /ch:ſm or hereſy ; for the which, 
or it for ſome other caules the incumbent were deprived in aacieat ume in the court of Rome, 
upon ſuch deprivation coming in_queition in our law, the iiſte thould be upon the avoidance, and | 
it ſaould be trie where the church or digrity is. Uod. of Adv. 76. | 
[So that] 1ſt, Our law adjudges no! the church actuolly vid, qvitheut a ſentence of deprivation, 
as has been betore proved. zdiy, That though Luck ſenterce of Ceprivatian be merely 4orongfſul, yes 
' T7 , - 4 „ , 72 20 * . "*y © 7 9 - 
the dignity is Void, and the Jenrence remaius in his For. until it he releaſed. ;4ly, and laftly, If the 1 
| | party deprived within tme require by thus law an * appeal, (upon ſuch ſentence of deprivation given 
againſt him at the court of the high juriſi;ction) tuch is the nature of an appeal that it Zolds (the | 
Jentence upon which It Was firit bryught) in Juipence 3 becauſe in the Son. us 5 Gaid Fa | | 
a nave effectum ſuſpenzum prioris pronuntiati; and therefore if it be brought upon deprivation, it voids 
\ the vigour thereof, and revives the former d:gnity ; tor ſuch church ſha!l not be void until the fictt | 
lenence ot deprivation chance to be ame in t e appeal, and thus much of deprivations in the | 
ſ ſpiritual court ſhall ſutſce at this time. Dod. of Adv. 76, 77. Lect. 14. * The chu 
1 I woid pending the appeal ; tor it the ſentence be reveiſeg, he hall not be inſtituted and inducted again. 
d 
d 


SY 


Br, Depoſition, pl. 13+ Cites 2 R. 2. and Iitzh. Quaie imp-dit, 1 
+[ 376 ] 


a J : A . . 2 
[2. If an incumbent e doprivalle, yet the church is not void If a parſon 
before deprivati Contra, 17 L eo, | takes ſeveral 
e Ore U epriva 1011. + 7 Lis 2. yo U. 8 f 
2 22 bencnces in- 
y compatible without licence or plurality, this is a g e in law, but nf in fa; for he cupbe f 
to be deprived by the biſhop, and then the patron may profent, and che patrin nay fire for the u 


T . Br. Quatre Impedit, bl. SI, cites 11 H. Lo Yo Se wenn nn Parton t k 2 20 benetce ab ye 8 . per an- 
T num, by which the firſt was void. But Y patron's e ent comtinned . Per R.chartſon J. He 


cannot be any way removed till lapie incur, Het. 11%, Fuwler's cafe, 


* * * . — + - * 
13. If after caveat entered, & c. a cl:rb be preſented, inftituted, If a church 


e- : g Sa ; been 
* and indufted, though it is not good by the can lar, yet the cn , 

1 2 . . . a py © 8 1 1 * 3 <0 133G-& IT{ Cie. 
* church 1s ſtill in our law ; for the breach of the caveat is but a ger enters a 


breach of the canon, and docs not mike the inſtitution void, ener with 
5 ry % % r ”3 ” _—_ 7 52 — 2 h eg! ter 
Mich. 15 Car. between Pips .axnd Hivrrrr, per Curiam, and © Fe 
* 22 1 Ks 8 3 ot the bi- 
B. prohibition granted to ſtay a ſult in the Arches aſter the indue- ſhop, that 
tion, to avoid the inſtitution for this cauſe.] one be ins 
; i : 8 TER {tituted to 
that church until he be made privy tlereunto, and the 4 Lef,re that he have vente of the cavent 


inſlitutcs an irncumint, the in Mtution 15 ere, Void IN die Tpiritual law; tor the re-itter ought 83 
3 8 i 4 8 f 5 . ' a : 8 1 1 1 6 5 1 my 1 ! N * 2 , Www % * . 
notify the caveat to the b op; azad aus ngen in 124% mall 2.900 Pre d 1.cc mm dat entered the 
3 . is N 199 5 * » * 1 TY 1 5 242 7 77 4 2 * tt &% : 7 
nt caveat; and if the biſhop have notice of the caveat, and gives day to him that puts it in, and be- 


— Ny! 

* 2 1 . * NN 0 / 1 E © C . ” 1 ” . 
fore that day he inſtitutes an incumbent, this is merely void; for the entering of a caveat is as 4 (upere 
. 4 . . 1 « * y* . * _ — 2 a a 3 * 
ſeaeas in cur law. Goldſb. 146. Hill. 47 Lz. cites it as fail per Dr. mias in the Lord Zouch's 

7 * FD pe - I 33 * - 7 1. XY \ . | z 4 # +a: * * A * 
caſe. Inſtitution and induction ſtand good, though a caveat was entered before; and the ecclefi- 
. 1 . * = " xj; BY 22 * 8 XS. « 2 
II aſtical court cannot meddle with it. Litt. R. 155. Stephens v. Criſp. 
1 \ „ f 12 & Ide 4 72 +, iſh o k tr 4 » t T hn: * 6 SOS. 7 9 rat „ - 4 
4) CVCAtT Was Centered Wil THE ZNOM 7: Ad TIP: Ziten notice, yet 2 miſnn 13 gg; but 
if he admits one that has no right, he is a diftutber, but otnerwite the caveat does rotiing but only 


DO 


to make the biſhop careful what pe:fon tc admits. 2 Prown!. 119. Anon. A caveat is F force tor 
nity, 3 months, and any one may ſafely pretent after the end of 3 months, as if no caveat had been entered ; 
gene- per Dr. Talbot. Cro. J. 464. Hutciings v. Glover. 
itual The lig qvas patron of the church of D. and H. incimbonts I. entered a caveat in the life-time ef 
ct of B. then lying in ex remis, Viz. caveat epiſcopus, ne quis admittatur, &. niſi convocatus the faid W. 
the — 3. dies. J. S. a frarger preſented M. bo cds initituted and inducted, and 3. preented bis 
mpts clerk, hs was likewiſe inftituted and irufted ; the & ng Uk wiſe preſented Lis clerk, au <vas inftitated 
pro- and induced; and it being a queſtion in the fpiritual court, which of thoſe clerks had the beſt right, 
the ſentence was given there, that the nrſt inſtitution was void by reaſon of the caveat, and then the 
1 full chu ch being full of the 2d incumbent, che king was put out of polletion, and fo his preſentment 
„the void, But it. was reſolved, 1, That the caveat was void, it being Þ entered in the life time of the 
notice incumbent. 2diy, That the church was full by inſtitution agaiaft all perions but the king, and then 
„ 74* the preſentation by W. was void, by reaton of the fuper-inititution of tae clerk of the ranger; and 

10 the preſentation of the king was good. Poph. 133. Hiil. 15 Jac. B. K. Morgan v. Roan. ms 
en- { S. P. per Mountague Ch. J. Cro. J. 454. Hutchinzs v. Glover, 
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It is a rule 
of the canon 
Jaw, that 


Preſentation, 


If the patron preſent one that 1s merely a layman within the 
age _ 25, and he upon this be admitted, %½%ituted, and inducted, 
and afterward a gua. imp. be brought againſt the patron and the 
ſame incumbent, whereof Lr t is given by the default of the 
recumbent, where indeed the incumbent was never at any time duly 


fummened according to the law, by reafon of which judgment the 


ſame incumbent is "removal ; if upon this afterward the ſaid in- 
cumbent by ſentence declaratory be deprive in the ſpiritual court 


for want of « capacity in ſuit there, for the cauſe of his incapacity 


exhivited againſt him, ſuch ſentence is good, and available in the 
common law, although the ſaid incumbent were before removed 
from his benefice by the judgment given againit him in the qua. 
imp. For though fuch dec] aratory ener given againſt him by 
the ſpiritual! law Cannot remove him that i is removed already, yet 


it ſhall make this incumbent anfruirable ts the next incumbent for all 
the mean profits received by him 3 was the firit incumbent, from 


the time of his induction. Tet if the irt incumbent ſo deprived 
will afterward bring a writ ddeceil upon the u gent given againſt 
him in the quare impedit by default, becauſe he xvas not ſummoned 
as aforeſaid, he ſhall have judgment herein, and the {ame depriva- 
tion had in the mean ſeaſon in the ſpiritual court 7 19 inibediment 
thereunto; for in the ſaid ſuit of deceit the incumbency thall not 
be in queſtion, but only the diſturbance of the plaintiff 1 in the 
quare impedit. Dod. of Adv. 74, 75, 76. Lect. 14. 


(N. b) Entry into Religion, 


F an fncumbent enters into religion, the church it wad 
thereby. 11 H. 6. 60. b. 756.) 


beneficium non vacat fer religionis iagreſſum ante profeſſionem, niſi de conteaſu ingreſſi. 


[2. But otherwiſe where the diperſation is after. Contra, 
11 H. 4. 60.} | 


(O. b) Lapje. What it is, and the Commencement. 


[Di. Mich. 3 E. 1. B. Rot. Fog: Staff. The biſhop of Co- 
ventry and Litchfield pleaded a co!laticr: by lapſe gutoritate concilii 
againſt the prior of Landa to the church of Patingham.] 

2. * 1. Rot, Patentium Memb. 25. In a quare non ad- 
milit by the abbot of St. Mary Eborum againſt the biſhop of Nor- 
wich ; beg biſhop made title by lapſe, ſcilicet, that he collated 
autoritate concilu poſt lapſum ſemeſtre, ſcilicet, tali die, &c. and 
there after in the Judgment 1 it is faid, quia temprus ſemeſire autorita- 
te concilii nan iucipit verſus patronum niſi a tempore ſcientiæ mortis, 
Sc. Are, what council is intended.) P. 9 E. 1. B. Rot. 51. 


it appears that lapſc was givin fer concilium Lugdunenſe poſt tem- 
pus 


> DB & Y 0 = 


Preſentation. 


pus ſemeſtre. In a writ in the time of E. 2. cited Co. 6. Catef- 


oy, 62. according 4 ] . 
[3. Bracton. liber 4. fol. 241. Lapſus temporis de Conflitutione 
Later, 21101, 2 5 
[ 4. Bricton. fol. 225. If the church remains diſ-ounſelled be- 
yond 6 months, then according to bog Council of Lyons by the 
diſcord of the parties the | bithop hall be in the place of a coun= 
ſellor, and ſhall give the church to auy clerk taving eve 2 onc's 
right. But Matter Selden, in his Book of Tithes, 390. f ys that 
the manuſcripts of Breton have for de Liaus de Lali. which 18 
ithout doubt for de Lateran.] 
[5. Sclden in his Book of Tithes, fol. 388. holds that lapſe was 
received in the laws of England from the General Council of Lateran 
held in anno 25 H. 2.] 
[6. In Hoveden, fol. 326. t! ere, among the canons of the 
Council of Lateran held uiter . the Third, anno domini 
1118. in time of king H. 2. there is ſuch canon, cum vers præben- 


” = * . 
ans, ECL lehas, CU qualibet isi tl aliq. 14 eccleha © UVacure contigerets ”, 


vel ſi ettam mado vacant, 2 din moneant 11 ſufpenſs, 2 1670 ex 


menſes perfonis, qui digne adinifirare ved, — ine Si au- 
tem epiſcapus, ubi ad eun [peFaverit, corferre diſlulit, per e 0. 
ordinctur.] 

[7. Before t e faid council the patron was not limited to any 
time, but might preſent at his pleaſure without any lapſe. Sel- 
den in his Book of Tithes, 387. Bracton. lib. 4. 241. 
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2 Inſt. 273. 
in the com- 
ment on the 
Sturt de 
Bigamis, 
Cap. 8. takes 
notice of the 
difference 
between 
Bracton and 
Briton, as to 
the council 
whether of 
Lyons and 
Lateran, and 
favs that 
Ficti, lib. 1. 
Cap. 32. [fe 
34+] men- 
tions Ly ons; 
he adds, 
That the 
pop endea- 
voured to 
take away 
the preſenta- 
tions from 
princes and 
lay patrons 
o preſent by 
lapſe; for 
that the 


Conſitution ſays, quod colluio beneficii ef res ſplritual's & aliter eredentes eſſent hæretici. And th 


common law ſays, I hat a preſentadlon to a beneſce 15 
parliament, At this council, after 6 months, t! 
preſent by lapſe was dioceſanis ſpec aliter ind! 
patron preſents before the dioceiun collaie, .. 
council; but when the king's turn came to 
tempus occurrit reg! ex co! 
the right of the king, nor couid the dioceſan p. 
it was allowed to him by conſent of the realm, w th ſuch Umita 


him in many caſes to give notice, as was thought } b and 


„ un til ir was ei indultum; 


— 
© % 


tempotel, ® and is 9 declared by divers acts of 
he diocel3n ſhall preſents The Re wiſer darch, That to 
um after: months, and yet it after the 6 mon the 
2 cught to ꝛcceive his clerk, notwithſtanding the general 
p:ef nt jure coronæ by lapſe, the Regiſter 12 th, Nals 
\ ſnetud ne kaRtenus obte * in iegno Ane 23 10 23 he Council did not bind 


that is, until 


gens and reſtrictions, ** with binding 
| reaſonable in ſabjects cafes, for the better 


the king e V ho is lupremus dominus, loſet + not his 


ſervice of God and i iſtration of the pec ple; but the 
preten' ati: 'N by any la} t© at all, the {aid Cont: 1710 1 NR. wv {tan * 
nullum currebat tem pus contra præſentantes ; but the brin-» was to pr 


\ vide IC T3 ſerve 


a * nt — CONC! 111 um Late nenſe 
e cure in the 


1 ; but our lapſe is not according to the times 


mean time, and the patron might preſent when he would 
and perſons exprefied in the canons ; 
eccleſiaſtical, &c. neither hath the: ein the king eny fu; 
the council tempus ſemeſtre is to be accounted per 

hoid, that the time and title to preient by lapſe, is pe 
be by realon of the ſaid general council. 


gem Angus, occaſiened and cl 


[8. In the book which is in the Exchlequer, LR the title 
is Tranſcriptum Chartarum Comitis Cor nubie, chere is a charter 
60. & 168. by which the bil! 100 of Norwich rocites, Cum per 
laßſum temparis autoritate concily 45 —_ preficiendo in Maugſteri 10 
de Nya 2 ft de patronalu Ricardi- Cæmtis Cieruubiæ h "ac vice ad 
nas devoluta / Hot, las, and left this mould draw a right to him 
and his ſucceilors, they put their ſeal thereto, Kc.) = | 

9. Kegirum Originalium, fol. 42. b. Inter prohibitiones, 93 


ſecundum . agen C3 C07 y ſuetudinem regen ngſiri Angliæ epiſcopi per 


lapſum temporis, ante 6 menſes conterre non 3 Kc.“ 
Fi 2 | C10. P. 


for they give four ment, to 2 lay patron, and fix mo! nths to an 
preme title by them to conter by lapie; and by 
we & non per menſes anni; and therefore we 
er abliched it may 


2 Iuſt. 361. Ang lays, fee 11 0. 0. fol. 02. in ma 0 ' bye 's caſe, 


*[378] 


Fol. 363. 


— — 
2 Inſt. 3517. 


4.42 "At 
— — 
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/ 

Ito. P. 9 E. 1. B. Rot. 51. In aſſiſe of darrein preſentment 
by the abit of Lyra ag ainſt the e of beans tlie 
defendant ſays that the church is full of his c://ation rations conci- 
li; Lugdunenjis, and being demanded, per quem articulum ae "HA 
C oncilii contulit eandem eccletiam, dicit quod ipſe eſt archigpiſ- 
copus & primas Anglim & quod non vult nec debet ad hoc con- 
cedere in curia iſta, and becauſe the plaintiff preſontavit ante lope 
ſum temperts ſemęſtris, & archicpiſcopus nihil dicit ted quod ipſe 
ad eccleſiam contulit autoritate concilii Lugdunenſis nullum cer- 
tam rationem ſuper eo exprimendo & ſic Polit omnibus de regno 
— auſerre, & conſuctuds regu Anglie fit quod nullics 
paironus dobet a prefontotigne ecel: fra ſug excludi autoritate cane, nift 
neghtgens fit, & re 1. Ni in Pr 4 % and; %. a Teinpu, 7 ah * re, ide 
querens recuperet, &c. and writ to the biſhop granted, &c. ] 

Watf.Comp. 31. A lapſe , an act and office of truſt repoſed by law in the 
. ordinary, metropolitan, and laſtly in che ki ng to provide the 
the Church 7 a rector in default of the patron, and yet as for him 


Lapſe to the 
orc Inary 15 and 9 his behoot. Hob. 154. 4 Mich. 10 Jace 1 111 the Cate of Colt 


ry ect * : 
EY v. Glover. 
ki: epiſcopal 
care, ' but to the king is as ſupreme patron, and is the reaſon that Rome did not claim it, Per Dode- 


ridge, Roll. R. 464. in the cafe of Colt v. ry cites Doctor and 8: os nt. Alt is not an intereſt 
but a truit or adminiſtrations Per Hobart Ch. J. RU. R. 475, in 8. C. 


(P. b) By what Time the Patron may preſent before 
Lapſe thall incur. 


*[ 379] 

Watt.Comp. ſi. D the common law of England as «vel! clerks os laymen 
—. ſhall have 6 months to preſent betore lapſe ſhall incur, 
cites S. C. Doctor and Student, 116. b.) 

Godo'ph. * [2. By the common ws of Scotland laici patroni 2 wdrimeſtire 


. ſeu ou Hor me num, eccle ici wer 7 fex 11s nfm pati. 71¹ hab bent fbi 
3 . . 
8 5. cites conceſſum ad e Rap e perſonam idoneam eccleſia vacanti. 


the ſame Skene Regiam Majeſtatem. 10. b.] 

book, and 

fa ve need [3. But Ja. 6. pl. by cap. 7. pl. 7. cap. 102. * 12. cap. 119. 
not ind ue 15 8. Cone edit Parrong laico- ſpatium ſex menſium, infra quod præten- 
into the rea- tare debet. By the petit cuſtoms of Normandy, the patrons as well 
33 3 laic as mare = have fx months to preſent after the death of 


d ſpropur- the laſt poſſeſſor. Quod vide Chapter of Patronage, 1. 70. 

tion; let it 585 | 

ſaffice the iaiety, that it was the canonifts pleaſure to have it fo, for reaſons beſt known to their own 
intereſt; the common law impa:tially levels them both to one a.d the lame equal ſtandatd of tix 


moaths. 


(P. b. 2) hw the ix Months ſhall be rechoned. 


Put XI. 
lac. 


7 * 
„ 


. n ARE _— againſt the biſhop of A. who juitified for 


pſe, the p laintiff replied, that before the 6 months 


e UC 
ck ended, he preſented, &c. The defendant rejoined, that the 


voided by nk to which the preſentment w a5, is a Church with cure of 
G piivali yn 
; | touls, 


T La * go ee I IND 


LD 
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ſouls, and the pariſhioners there are Welchmen, and ſpeak and of the in- 


underſtand no other language but Welch, and that the prefentce — 


could not ſpeak or underſtand the Welch language; tor which ea that the 6 
cauſe he reiuſed him, and gave notice of the plaintitf of the refuſal menths 


. — - ” 1hyuld be 
and caute thereof; and it was agreed and refolved by the whole counted 


Court, that the computation of the ſix months in ſuch caſes, according te 
ought 1:7 ts be according ts the halendar January, February, &c. but the kalen- 


g 8 f dar fix 
ſecundum numerum ſuigulcrum dierum, allowing 28 days to every months, and 


month, Le. 31. Trin. 27 Eliz. C. B. Al. _ v. the Biſhop of not accord- 
St. Ataph. ing to 28 


days to A 
month, and this judgment w2s aMrmed in error. Rep. 62. Cateſb;y's caſe. Yelv. 100. S. C. 
by name of Cateſby v. the Biſhop of Peterborough. Cro. J. 141. Tan. 4 Jac. 5. C. —— Jenks 
252, pl. S. Cite? So C. 5. P. 2 Iuſt. 361. and ſeys it was ſo reſolved in the time of E. 2. and 
in tie time of li. 8. — Verba accivienda ſunt ſecundum ſubject m mater am, and therefore, becaute this 
computation of m —_— concern thoſe of the church, there | is great reaton that the computation ſhould 
be according to the cmputotios , the church wwbich they 4% kn'we 6 Rep. 62. Mich. 3 Ja.. C. B. 


Ca: 109 'S cal . —8. F. 2 I: it. FOES 


(Q. b) How the fix Months ſhall be reckoned. 


From what Time, 


Pr. EMPUS ſemeſtre aiteritate concilii non incipit verſus pa- Codolph. 
tronos nil a tempore [cientix mortis perſcne ( that 1s to ſay = 2 

of the laſt incumbent). 6 E. 1. Rot. Patentiam Par ads 28. 

Adjudged in a writ oi the time of E. 2. cited Co. 6. CaTESBY 62. 

accordingly, and ſays per legem & conſuetudinem regni hattenus igſi- 

talas.] 

[2. As if the incumbent dies beyond ſea, the 6 months ſhall not Godolph. 
by reckoned from the death, but from knowledge of the death by Rep. = p 
the patron. 6 E. 1. Rot, Patentum Membrana. 25. between the "= 
abbot St. Mary Chorum and the biſhop of Norwich, adjudged in 
a quare non admiſit.]) 380 

[3. The fix months ſhall not be reckoned from the death of the Godolph. 
laſt incumbent, but fr: the time that the patron might by computa» Rep. 248. 
tion per rationabiles dietas, having regard to the diſtance of the — 
place where he was oft the death S the incumbent, if he was within the notice 
* the realm at the time, come to the knowledge of the death of the in- in ou 
cumbent; for he ought afterwards to take notice at his peril, © 2 
and + not before, inaſmuch as he «cas in other county than where + ra. 464. 
the church is, and than where the incumbent died. 5 E. 1. 


75. adjudged. QUrEx ELEaxor's Cafe, Contra, Co. 9. CATESBY, deration 


ought to be 
62. b. had to the 


d {tance of the place wi:ers tlie patron is. D. 327. b. Marg. pl. 7. cites S. C. Mich. 5 E. 1. 
Rot. ico. Lib. Record, fol. 14. Qucen Eleanor v. Biſhop of Lincoln. 


[4. $2 a fortiori it would be, if the patren were over the ſea at Godolvh. 
the time of the death of the incumbent. 5 E. 1. Queex ELta- EY _— 
Nok's caſe. 75 ag reed.] 5 ; 

LF. Apud Scotos, by the common law of the rea'm the time li- 
mited for the pation to preſent, is to be computed a tempore ſc en- 
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tie non autem a tempore vacations beneſicii. Skene Regiam Na- 
jeſtatem, 10. b. 8 

[6, See the pelit cuſloms of Nen andy, Ch: apter of Patronace, 
. 7 70. The 6 months {11 Ti be C* JUnted /e ee day that He death 
of the laſt pair is commons #n5zw0n. In the ancient book, fol. 
40. b.) 


Gy 
D 
O 


* 2 l 1 8 1 * T 4 * 9 7 1 2 * * 
7 Regiſtrun N Orig f 3 ſol, 12. n! 11 prohibition * Ortba e- 
* — — 
1." * * _—_ — 574 „ TY D379 2*,'79 1 A tc . E . 
4 1 id. im le 8e — 42 fe ett * C01 * "mw 2 Fs. {tC * Chi, — = CO® 


A , Sec. vacunlia per * 4 te an per ande ſex men{es a 10Mp3re Vas 
atianum Crunderi trauſactes c eite non devent nec © ire ciſtee— 
verunt temporibus relrœactis, Sc. 
© p. per 8. If the ordinary refige a clerk becauſe he is criminoſus, in 
Cur. 2 Sale this caſe the patron ſhall nut have 6 months to pretent err no- 
. x tice given, but from the vnidance. 14 U. 7. 21. Curia, 18 II. 


J 
u. B. R. Kell. 50. b. xe.) 
He e v. the 


Biſhop of Exeter. Fer the crime is a: much in the conulance of the patron as the Nichop. 

— [o. If the or din ary refiile a clerk for ca uſe 2 tliterat:, 2 the 
ep. 249. 4: ? 
at Og 6 Pa: ron ſhall not 33 0 m gu 5s from the n:7;ce 2 heresf but | rem Ie 

— _ Salk, U3idance. JD. 1553 16 El. 7 2 i 7. 7 Dr Sena 


£20. lays, 
that the lapſe nal! incur from the refuſal, Per Cur. B. R. Hcelc v. the Eiſhop of Excrer. . This 


ſhould be 327. pl. 7. 


+85. - Tro. If a church voids by re” nalen r + deprivati:n, the 6 

— months thall be reckoned. 7e n the notice ti eres Oo the * ron, and 

Biſiop of net from the teidance. 1 1 H. 7. 9. b. D. 15, 16. El. 327. 7. Dr. 

Lond 'n.— and Student, 116. 5 E. 4. 3. b.] 

S. P. D. 32-. = 

b. pl. 7: Mich. 15 & 16 Ez. an g- Ce ph. Rep. 245 cp. 22. CC Br, Que 

Impedit, pl. 162. cites S. C.— . P. Br. Quzze Im, dit, pl. 150. cites Doct. & Stud. lib. 2. 
12 6 x 1h: des b, creation, ard : 52 ww LOSS the 5 months ſno!! be accoun ied from, tbe tim of 

the deaty, creation, and COHN. . os Gnoop MN. Red. 248. Cap. 22. =D. 8. b Lord 

Dyer, becauſe it may be fa ſecretly in the chlmbes of the diary; and therefore the biſhop js to 


give notice there! to the pauon. 3 Le. 45. pl. £5. Mich, 15 Euz. Anon. 


11. In quarc im pedit the time of the lar = ſhall be accounted 


from the voidance, and nt from the time of the preſentaticn made. Per 


Cur. Br. Quare Impedit, pl. ook Cites 14 ft. 7. 21. 
The fir 12. The fix months ſhall be accornt- A /7 en the time of the ad 
monty (hail for end infittutin as te an rift; -_ and not from the time of the 


82 4c cn arte! 
from the n. voidance; but the biſhoh as to the tate ſhall count the 6 months J 2m 
altut on be- He me of vacation; and nga: aff a common pe Zen, it is full by ad- 


tween Cm ooo —HE⅛ñ ititian without indu ction, ar 0 from the induction 


mon pe: ſons i, / a 

to a the 6 months ſhall ke accounted there; and fo where the bir: g fre 

right pation ſente, he ſhall account the 6 monthis frem the time af inſtitution. Br. 
— 0 

of 55 de Preſentation, pl. 46. 

Imp*d.t by | 

the tta ute of Welt. 2. Fin. Law, Leo. 156, 


[ 281 ] 13. If the incimmbent diet, and the patron pr:/-1its another, and the 
8. b. Wai. bi Hep upon ex tamination. fir:ds hin nadie . Merature, 1 in this cafe 
2 Inc. the Juſtices wire of opinion that the 6 months thou}d be accounted a 
v3, 350. _ f 712 
Cap. — Teinpore martit, &c. D. 327. b. pl. 7 7 Mich. 15 & 16 Eliz. 
S. P. Becaule the patron ought to preſent a c. elk that is qualified, cus. w;ilc tis preſcatation is void, 


and 
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ard fall not prevent the lapſe. 4 Mod. 140. Trin. 4 W. & M. B. R. in caſe of Hele v. the Biſhop 
et Lxcter. 


14. If an avoidance be cauſed by an union (for fo it may be) then 
the 6 months ſhall be computed tam the time of the agreement upon 
that union; for in that cafe the patron is not ignorant of, but privy 
to the avoidance ; for there can be no union made, but the patron 
muſt have the knowledge thereof z and then it is to be appointed 
who ſhall preſent after the union, as whether one or both, either 
jointly, or by turns one after another, as the agreement is upon 
the union. Godolph. Rep. 245. cap. 22. ſ. 2. 


(R. b) Lapſe. Notice. In what Caſes Lapſe ſhall 
incur without Nozzce, and where with Notice. 


Refujal, [Oc.] 


[1. JF the ordinary refuſe a clerk becauſe he “* is criminaſus, he Br. Quare 
ou;ht to give notice thereof t the patron 3 otherwiſe no 64 
lapſe ſhail incur. 38 E. 3. 2.] S. C. Per 
1 Finch. 
S. P. Per Pil ine, quod Needham conceſſit Br. Quare Impedit, pl. 130. cites 8 E. 4. 2. 
D. 203. b. pl. 3. cies Fitzh. N. B. it. Quare Impedit. * As tor being a heretick. Dal. 5. 
pl. 19. 


— Whe the ordinary, atter that the patron has preſented, inquires, and finds rbe clerk eri- 
minfus, and the time of pte by this paſtes, ther: he ſhall not make collation by lapie, but muſt firſt 
give notice to the parry ii he be a /cyman ; contra it he be a ſpiritual man. Note the difference; for 
he may know bis oxen (/erk. Br. Notice, pi. 6. cites 14 f. 7. 21. Br. Quare Impedit, pl. 90. 
cites S. C. 5. . Cired by Mounſon J. 3 Le. 47. Mich. 15 Eliz. Anon. —— Watſ. Comp. 
Inc. S vo. 370. cap 20. Cites S. C. Put 2 Selk. 539. fays, that if the ordinary refuſe quia crimi- 
noſus, he ne*4 not give notice of his refuſal 5 for the crime is as much in the conuſance of the patron 
as of the b.ſhop. Ver Cor. Mich. 3 W. & M. B. R. Hee v. the Bithop of Exeter. 


(2. If the ordinary refuſe a clerk for a private cauſe, as if the 
clerk upon the examination of the ordinary confeſſes himſelf to be a 
common adulterer, or that he comes to the preſentation by uſury and the 
like ; in this caſe the ordinary 1s bound to give notice thereof to 
the patron, or otherwiſe no lapſe ſhall incur. 18 H. 7. Kell. 

50. b.)] 

[3. So notice ought to be given of a refuſal for a notorious 
crime, as becauſe he is a common adulterer, or a common murderer. 
18 H. 7. Kell. 50. b. Contra per Frowick.] 

[4. If a Jay patrin preſents a clerk who is refuſed becauſe he is a 
net well lettered, no lapſe ſhall incur without notice given to the $5 
patron of this reſuſal. 18 H. 7. Kell. 49. b.] bopſe hall 

be to the 
biſhop if the pa ſon docs not preſent another within the 6 months after the church became void. And. 
30. pl. 70. Palch. 3 LAZ. Anon. —-— f I vrecent my ci to the bithop, and he finds bim nat able, 
and refuſes him, there 1f he gives notice to me, and Ido not preſent within 6 months, he may preſent 
by lapte; but if he qves not give n-tice, but prefents by lapſe, there after the 6 months I may 
have quatre impedit again hin. Per Newton and Paiton. Bi. Quare Impedit, pl. $3. cites 22 H. 
6. 25. | 


Cs. If a ſpiritual patron preſents a clerk who is refuſed for de- See (T. 3) 
fauit of literature, there lapſe ſhall incur without notice, be- * 
cauſe the law intends, that he might have ſufficient knowledge 

Ff 4 | of 


— — — — 


Impedit, pl. 


138 Prelentation. 
. of his ſufficiency before he preſented him. 13 II. 7. Kell. 
1 49. b.] . : 


7 4 4 I . £+,7 - } » _ } % 4 
1 362 ] 6. If an incu mbent 27 „ g ROY) E Of 1.9 VALE ON eh 0 
Bu: it the T. F EY ia LES a 20 0 2 4 es 44 142 TON T6 TO, ele 97 21 | 7 


ir nas El. though no lapſe ſhall incur to the ordinary by this voidance by = 


1 n the canon before notice Swen to en. alter n ticc lapſe E - þ 
4 — dall incur if he docs not PFULent WIN h MONTS, Prin. 14 1 
= above Rl, Car, B. R. in BaLDock's vaſe, by Jones and Barkley.) it 

'Y te patron g * 

. mut takte rotice at bis . for it is void by act ef parliameat, and the wds are, tha it He wid : 
A #5 if the mut dia, drags Per jones J. Jo. 205. S. C. It a man be prefentes te -berrelice . tl 
- Rf ? ol. der ann. and atfer tO another Of Cl. ITC 15 J pron ea / Fed, the diih Ja muſt give notice : 11 
„ to the patron; for it is at the common law, and until deprivation it is no Cen. Gesb. 23. Tach. oF 
4 26 EI. C. E. 

9 Where an arcidance is 5y ſtati te, no notice need be given o the biſnop. Browni. 16. 3 


S. F. Br. 7. It a reſignatian he made the biſhop, no lapſe ſhall incur 
8 & 


without notice thereof given to the patron, 18 H. 7. Kell. 49. b. 


1 245 * ; 5 a 
— 18 El. D. 397 12.7 N a \ 


mY. 27 
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— 


, 2 70 Js 
. B 1e e. 
4 Impedit, pl. 117. cifes S. C. — The patron ſhui take not'ce „fe ery v] e of an advowſon, except 
7 reſignation, and it this the :dinary ſha'l give notice o him. B.. Notic:, pl. 27. cites Frowick's Read- | ft: 
% | lt 


ing, 117. I: the avoidance cf a church is by Tefgnatien, or ſuch like, obere the biſecp is pri, or 
1 ; 
party : Fear 57 ID2 UIUC, OCs 
wite the ordirary tÞall not take benefit of tire apa. D. 243. b. pl. 2. Mich. 12 & 11 Eliz. in the cats 
ot Becir-$cl4 v. Pickeriag. It an ſurfer he awvith be & mantis, and the preſentce'is i fir 6 12 
monies, v ice being grven of ths reſig na: ion, yet tl at fn bind him, and he ſhall be put to his neh Cai 


* 


NO.iCC MUM de gen OI ich avoticarce to t! = arr n, or Others 1 N14, 


N 


* 


Fog Le 
& 


ct aCyr *. 1. Secus it ti 32e ord: FEATY nad GG ted, eee THE If duction 18 notori US LO the CUUIUYS 
and the patron enght "0 ta ke 1 jotice 01 IT 4c his ; i oo © o 0 [TRIED Le e 410 tion oft A it Tanger, Noy, 995 


Serviea v. Biber or Lincoins 


[8. 8 if the biſhep dies 7: xk the ref gnalion, vet lapſe {hall not 4 


incur to His ſiacteſſor wit out ne tice given. 18 II. 7 Kell. 49. 52 


P BZ 
1 


8 
a 5 
| _ of [9. So after ſuch | eig natien no lapſe ſliall incur to the king aft 5 
1 FR nf | : 
2 „ 2 YEAT and a half wy default of the ordinary and meropolitin; He: 
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+ S. P. For 10. Un + deprivation the ordinary ſhal gire notice. But 
mY e, it is ſaid elfew here,: it of vcidance, ce fron, end creation, the pa- 
tron ſhall take notice at 7 11 peril; and the ſame law of * 0 

I. 24. (bis) cites 5 E. 4. 4.7 


— ag ener PT * 9 12 5 


whic!. be 
® #-, 2 kv . » *% 

par n i not as of depriv ation. Br. N Notice, 1 
237d to EY 

tke conuſance before notice given. Pr. OE Impedit, pl. 127, cites S. C. 


aq 


The notice of de- 


privat'cn or refignatuc! ohh to be given by toe ordinary bimlelf, and xt by a firarger, Br. Notice, p. [ I. 
2 5. cites Doct & Stud. 9. 2. Ch —31.— 17 a paiton te deprived Us the ordinary, or reads not bis 
riiclet, in wh cn cafes the church is void, yet rie muſs ve giver th the tr us patron for the time, {or ; 
_— * eſe the laple incurs not, (which is 3 the church, and a piciudice to the or- ere 
dinary; for how ſhall he in this cafe aſſure h milf of a ſufficient notice ? for if | le r give notice te him 18 
tat 11 wet ie 42 2 ½ | Fer tte y ferns, i nt. ce. fs „ aNC the true 2 in erh 17 cou not of the Cee 4 
privationg 07 37 2. e knows it, needs not preient without notice given him. In thi this caſe Sir H. Hobazd 4 


Ch. J. holds, that I. way i 14 a4 rd a jure patrenatus, with folemn premonitiens quarum intereſt; Jear 
nd then inquiry Ling made who is pat ron, to give him notice; and if he preſents not within 6. tice 

. 1 hs . hom t te Gra nary May CO 15 de, tea 25 irgt 2 il nit bi 'd "re very fat, vet it ihall excule the 

b (ho f;* diſturba: ce U; C0 i c al matte: "hewed ; ; but if the other 121 5 Oed p2tron rretent, and the { 

6 wo "ng de q Tre if tie toe patron be bound, fince there was nv notice given hm. Ard the mie 

opinion of Hobart is, that tough without notice the patron is not buu: 9. by the tepl:, yet that is no- 

thing to ſave tre ſurpation vi another pretended pation, who is not ſubject to give notice, Godolph. 

Reps 167. cap. 16. ſ. 3. cites the cale of Elvis v. the Arc, biſhep cf Your, 

| In 


Prelentation. 


11. In quare impedit againſt the biſhop and his collatee the 
biſhop pleaded, that 4 preſented J. S. to him at B. and he being 
vetting on horſeback, commanded J. S. to attend him at N. within the 


fame digceſe nvithin 3 days, that he might examine him and inquire of 


his ability ; but J. S. came not then, nor in 6 months ajter, by which 


he cillated by lapſe, abſque hee, that the ſaid M. IL. (as the plaintiff 


had counted] gave the faid manzr to R. L. in tail, priſt, &'c. And 
it was at length held, that the ordinary ſhall have time to be ad- 
viſed ; for in examination he is judge, and not oſſicer; and that 
the time and place given were convenient, and that he need not give 
notice to the patron, that J. S. came not to be examined, becauſe 
Le had not refuſed him. Br. Quare Impedit, pl. 91. cites 14 U. 
7. 21. 15 H. 7. 6 7, 8. 

12. If the biſhop refuſe a clerk becauſe he is a villain, as he 
may do, he ſhall give notice thereof to the patron, whether he 
be lay or ſpiritual. Br. Quare Impedit, pl. 92. cites 14 Hf. 7. 
238, Per Brian and the greater part of the Juſtices and Ser- 
ſeants. 

13. Patron preſents a mere layman, who is admitted and in- 
{iituted, notice muſt be given before lapſe ſhall incur. And. 16, 
vl. 34. Paſch. 12 Eliz. Benneheld v. Pickering. 


12 & 13 Fliz. Adjudged, 2 Show. 54. Per Scroggs Ch. J. Paſch. 31 Car. 2. 


14. 13 El. 12. enacts, That 1 /apſe ſhall acerue until 6 months 
after netice of deprivation for being under age, not reading the 39 
articles, or oppugning the fame, given ts the patron by the ordinary. 


a benefice, the queſtion was, whether the patron ſhould have notice, or that lapſe ot 


383 J 


Br. Notice, 
pl. 7. cites 
S 


S. C. Bendl. 
19 5. pl. 234. 
Aq;udged. 
S. C. D. 292. 
b. pl. 1. Mich. 


B. R. in the 


Where one 
under the 
age of 23 


years was 


pre ſented to 
herwite ſhall 


not incur to the biſhop, which is grounded upon this ſtatute. And it was held clearly by Mallet, 
Heath, and Brampfton Juſtices, that the notice ought to be given, or otherwite that la ſe ſhall not 
incur. But they agreed, that if the act had avoiced the preſentation alſo, as well as the admiflion, 
anftitution, and induction, that in ſuch cafe the patron ought to have taken notice at his peril, being 
#1 avoidance by ſtatute, if the proviio kelp it not. Mar. 119. Mich. 17 Car. the Biſhop of Heres 


tord v. Okeley. 


(S. b) In what Caſes, and in what not, Lapſe ſhall 
incur without Notice for Collateral Cauſe, where 
de jure Notice ought to be. 

(1. IN fuch cafes where of itſelf no lafſe would incur without no- 

| tice, if the ordinary who ought to give the notice dies le- 

jcre notice, yet no lapſe ſhall incur to the /ucee//or without notice. 

18 H. 7. Kell. 49. b.) 

(2. Where notice is to be given, and none ig given within a 
zear end a half, by which lapſe ought to run to the bing if no- 
tice had been given, yet no lapſe ſhall incur to the king, becauſe 
* no lapſe thall run to the king, where 2 7itle of lapſe was to the 
mfericr ordinary, inaſmuch as he comes to ſupply their default. 
10. 18 El. 348. 12. 


S. P. Hob. 
154. in the 
cate cf Colt 
and Glover 
v. the biſhop 
of Coventry 
and Litch- 
field. 


S. P. Cro. J. 93. in the caſe of Lancaſter v. Lowe. 
(3. If 
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1 83. Tf notice > ought de jure to be given, he temporalties of the 

ordinary being in the hands of the king, yet it ſeems that no lapſe 
ſhall run to he kit ag without notice to the patron z for it ſecins 
that the guardians of the ſpiritualties ought to give notice. D. 22 
El. 36g. 54. will prove this.) 


384) (T. b) N ſhall be /afficient Notice where it is 
| requiſite. 


* 4 - 6 — 17 7 . . 
Salk P. 2 [I. FF an crdinary re a clerk for iſlit. erature, and notifies it 
Salk. 53c.in 

et of to the =—_ by publick inlimatian fixed on the door of the 
Hele v. the church to which the clerk was pretented, it is not 2 without 


Bithop of notice 7 the per/-n of the patron. D. 16 El. 327. 7. Ad; judged.] 


Exon. —— 


The vichep [2. But where the patron cannot be aum, P eradyenture ſuch 
*fuſed a publick intimation ſhall be ſufficient, D. 16 El. 327. 7. 


1 
cſei x, de- 


cauſe the rice ee be rend in the church, to which the preſentment was, mf * in 55 "Weick 

ter ge, ard the pretertee could nat cal Welcb, and that _ pariſons underſt. 1; e Engl ſp, and 
* 1 85 1 

etulu, zor he cannot int truck 


thereiore he refuſed him; and all the Juſt ices held this a go. d cauſe of 


his Rock according to his du: ty an a charge; but in this . ne plaintiff had ref ntd 16 days 200 in 


the 6 er b:, and the b:ſhop gave ns Hatice 4 the inability of the cierk, 777! 2 d:35 ter tb 6 months 
expired; and the court held tnat notice ought to be given to the patron himlelf, it he be reſident in che 
county, and if not, 2 public intimation ought to be on the church door, and notice cf this matter 
ought to have ben given darch when he was n nd examined, or within ſuch conve- 
nent ſpeed as might be; but when the biſhop is to ind 8 of e tenaviour of the clerk, he ſhali have 
longer time; and fer th's cauſe judgment was given for the plalntiff. Cro. Eiz. 119. Mich, 30 & 31 
Eliz. B. R. Aibany v. Bp. of St. Aſaph. Le. 31. pl. 39. S. C. And andert n ſaid, that 22 days 
between the preſentment and the notice was too large a delay, and the defendant has not ſhewn in Bis 
plea any cauſe for the juſtifying or excule of it, and therefore upon his own hhewing we adjudged him 
a 2itu; ber. S. P. Carth. 312. ia the caſe of the Brs#oy oF EXETTR v. Hy . E, where not giving 
notice g 32 days after retuſal, 23 inſiſted to be too long a deiiv, and to amount ton diſturbance ipſo 
tacto, becauſe in ſuch calc the biſhop is bound to give notice to tne patron with all potitble ſpeed. But 


tue Court gave no opinion in this points 


3. The 6 months ſhall be accounted hn the death, creation, 
and ceſſion of the inc umbent, from the time of the death, creation, avid 
ceſſion; but upon 7 gualiam or deprivation, it ſhall be accounted 
rom the time of the notice given by the 7570 ; and if another biſhop 
gives notice, this is void as it ſeems. Er. Ware Impedit, pl. 159. 
cites Doct. et Stud, lib. 2. But ſee F. N. B. that notice of re- 
ſignation ſhall be given by the bithop, where he intends to pre- 
ſent by lapſe. Quod vide ibid. fol. 35 

The ftatu'e 4. In quare im] npedit, &c. the biſhop, as ordinary, entitled him- 
Ne! ſcif to preſent by laple, by reaton of a deprivation, for nt ſub- 
Mall nat a2. ſeribing the 29 Articles ; and on iſlue taken, if notice of the de- 
ciue without privation was given by the ordinary to the patron, it was found 
1 that the biſh5/ i1stified in the church the not {ubleribin; 25 by a Cie 
though the Zain animation feated by him,. viz. R. epilcop: us C. univerſis rec- 
patron made toribus, ente, curatis, non curatis, clericis & literatis ibi 
ed ek Cungue infra diocclim noſtram C. falutem. Cum R. T., &c. nan 
tas gears elſcriaſce, Kc. juxta ſlatut., & c. commanding them all, and 
af er de pri- cl; DEC1at! ly tine cur ate of C. to declare in the {aid church of C. 


va ion of 2 & 
"25 reren t; 12 {arc x 20611 1-ſu! „erigi IE , . 1 hi 3 thou gh ound tO have bo Cil 
te 7 I0T nc. frecticks) i} read 17. Let 4 — 171 tte pupil 01 the church, & c. and afier 2 
— 
ward: 
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wards fixed at the church door, was held by all the Juſtices in ſubſcribing 


Cam. Scacc. except Harper and Mounſon, abſente Gawdy, to be 
inſutiicient to prejudice the patron, becaute it is upon a penal 
atrte to the incumbent, and allo to the patron, to make him loſe 
his preſentment, and therefore ſuch notice to the patron ought to 
have been perſonal, and the intimation ought to have notified, that 
the ordinary had deprived him by declaratory ſentence for his 
not aſſenting and ſubſcribing to the articles according to the 
ſtatute; for otherwiſe it ſhall be intended, that the ordinary is 
contented to permit him, &c. D. 346. pl. 7, 8. Hill. 18 Eliz. 
Bacon v. the Biſhop of Carliſle & Witton. | 


the articles, 
yet no ad- 
Vantage can 
be taken of 
iaple againſt 
tie patrons 
And. 62. pl. 
136. The 
Queen v. the 
Piſhop of 
Linccln and 
Cock. 
S.t, D. 369. 
b. pl. 54. 


Paſch. 22 Eliz. ſems to be 5. C. and that it ſeemed to the Court, that the queen ſhould not preſent 
by lavie, though the patron had :otice of himſelf of the not reading of the articles by his preſentee, 


notice not having been given by the ordinary. 


5. If A. a ſpiritual man Jas the preſentation, and B. a layman 
the nominatizn, the preſentation ſhall be made only in A's name 
that hath the preſentation, and not in B's name that hath the 


diſubility, notice thall be given only by him, to him that hath 
the prefentation, and not to him that hath the nomination. 
Dod. of Adv. 66. Lect: 12. 


(U. b) In what Cafes Lapſe ſhall incur to the Ordinary. 


{[1. JF the church be litigiaus between two patrons, and the one 

brings his guare impedit, cr aſſize of darrein preſentment 
againſt the other, <vithout namiug of the biſtop, and recovers 
againſt him, if the 6 months be paſſed pending the writ, lapſe 
mall incur to the bithop; for no default was in the biſhop. 
1 E. 1. Rot. Patentium. NM. 15. 6 E. 1. Rot. Patentium. Memb. 
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See (B. c. 2) 
pl. Jo 


In a quare 
impedit, if 
the ord:rary 
be not named, 
he may pre- 
ſent by lapſe, 
if .the 6 
months incer 


25. between the Abbot Saint Mary Eborum and the Biſhop of prndentebres | 


Norwich admitted. 33 E. 3. Quare Impedit, 19.4. ] 


%; but be- 
ing named 


he cannot take ad.antage of any lapſe, bu! ouzht to ſee that the cre be ſcrved, by allowance out of the 
5 Oo * » — 3 - - 1 
© . * . - . 
protits to be taken by ſequeſtration, and as he can take no a1vantaye of the lapſe, io neither can the 
et, litan, or the king; for no laptc ,being againſt the ordinary, there cannot be any lapſe againſt 


c 
them, and one Lurr s CASE was cited uy Coke to have been 10 ad; udged. 
of Lancaſter v. Low. -— Jenk. 281. pl. 7. 


Cro. J. 93. in the caſe 


If i209 pre ont ααο , there da! be awarded os comm fene de jure patronatus: and if the one 
4 » > 


de found tat 
are not co.icuilcd within the 6 che, te biih a; ptelent by lapſe 

is C 1111 ee 0 mon 3 1K 11 1p im J t C11 y ap Cs 
C:(tS 21 11. 6. 44. 


(2. Put if the biſhop refuſes my clerk without cauſe, and after 


* ty the mes and the det by the other, there te church is litigious, and if their titieg 


Br. Quare Impedit, pl. 80. 


the church * becomes litig iaus, ne lapſe ſhall incur to the biſhop; for * Fol. 366, 
. . * - * . 
this comes by his own a7. 5 E. 1. 75. Queen Eleanor's caſe, . 


52 F. 3. Quare Impedit, 194.] 

3. In a gquare impedit againſt a diſturber, the % not being 
roamed in tle writ, if the plaintiff recovers within the 6 months, 
yet if the 6 months incur before the writ to the biſbap taken out, 
the lapſe ſhall incur to the ordinary. 17 E. 3. 75. Fitzh. Na. 
48. b. 5. E. 1. 755. Admitted] 
ved, When writ to tue biliop come, te him he ought to receive his clerk, Per Hii 


Where a 
manrecowers 
in ture in- 
pr eit afier 6 
manthe, and 
the church 
remains 
quod nuſius 


ne gavit. 
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— LP Contra, where he had made collation by lapſe before. Br. Quare Impedit, pl. 53. cites 11 4 * 

H. 48 do. 0rd 

I. a man brings gate impedit, and 6 months paſs before rer-wvery, and after he recovers, he can. S agal 

not have execution by force of his recovery, and yet the law adjudges this advowſ,n in him, and writ cer 

of right of advou ſon ſhall * brought againit him that recovers, and yet he ſhall never babe execution. S fog 

Nl. 19. pl. 28. recd 

J ira 

[4. Ss if er the recetery within the 6 months the defendant 4s 

brings writ of error, and the 6 months paſs pending it, lapſe ſhall ma 

1 into the ordinary. 17 3. 4H | bes 
'3 [ 5. If the Ei bp be dive, no lapſe ſhall run by his diſturbance, . 
: though the church be void by 6 months. Tr. 3 Ja. B. R. be- ⁵ the 

3 tween PALMER and SMITH, Reſolved per Curtam. ü 
* . . Ul 

(6. As if the p. atron prefents to the 5 7 and he wil nt exa- * 
K 8 


mine the clerb, but delays him, by 4vh:ch the 6 manths paſs, yet no | wh 
lapſe ſhall run to the biſh op; becauſe he is a diſturber, and this 
comes by his own diſturbance. Tr. 3 Ja. B. R. between PA l- 
MER and 5MITH. Reſolved per Curiam. ] | 

7. Lapſe may be of a wicarage appendant to a prebend. Br. fx 


n 4 F* Kt DNA- a, 
ns Ig 


de 7 Fig ＋ "8 


see (U. b) LI. IF a church becomes void by the deat! of the incumbent 


Pl. 1. in 09» or otherwiſe, and the patron within the 6 months brings 6 
112 


4 Preſentation, pl. 26. cites 24 E. 3. 26. 5 
1 C286] 8. Of a chantery, which has not cure, the ordinary {ha!l ct have "bi 
2 advantage of lapte, unleſs it be expreſſed in the fournaatian, Br. ha 

A Quare Impedit, pl. 1 E. 4. 3. =. 
1 If a mere /a;:man be preſented aud inſtituted, and no e vg 
1 of nullity or deprivation given, the ordinary cannot collate by lapſe. 10 
| Fin, * 8vo. 89. A 
.Y If in a quare impedit againſt the erdinary, he confelſes th 8 
3 diſt Purbance, he cannot afterwards have lapſe. Br. Quare ined: "on 
4 103. eites 39 E. 3. 15. 70 
iY 11. No lapſe can be after in/{iz1izn, though there be no in- ach 
8 duction. Per Popham Ch. J. Coldib. 164. in the caſe of Robins 8 
i v. Prince. 128 
"42 Qu? 
1 $ po 
14 (J. b) Lapſe. In what Caſes it ſhall be prevented by m.. 
1 the naming of him in a IWrit. a | 
1 28 


a guare rmpedit againſt the biſbap, and after 6 . ths paſs evithocut 


4A Hob. 17. a preſentment by the patron to the biſhop, Iapte all incur to 

b 1338 the biſhop, notwithſtanding the * lency of the writ; for it is 

2 Jos not reaſon that tlic ordinary thou! d loſe his title of lapſe without LI. 
. erg any tort done by him, by a fraudulent action of the patron with— 

fl oo of ee by V hich ny ordinary mall be put to expences without 
1 6 — We and by Inch fraudulent means the patron may keep che ſer 


C 
A :4 there, chur ch perpetually void. Hobart's Reports, 279. | 
1 201. 


Hava:t Ch. J. puts another cafe, viz. If a church becomes void, and A. the chap omg) 2, 94. 5a clerk, 7 
and likewiſe /. S. a firarper, who ha no tight, preſents au- other, ; in this caie the o ina p, though he may 5 
receive either of them at his peril, yet receives neither (as he may la fu do) till the rig cht be in- c 
quired, without doing himſclt any act of diſtutbance; in this caſe if A. brings his quare impedit 0p ain, ; L. 


B. an, tic biſto may cult laple ut qus lion. But in that caſe, if A. rames the ordinary 4 
4 ne- 


e 11 


can. 
writ 
THR 


lant 
hall 


ice, 


be- 


N- 
no 
this 


Al.- 
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4er lant, together with the ſturber, and then the biſhop comes and pleads that he claims nothing but as 
ordinary, &c. and then the //a.ntiff hath a <urit to be biſhop With a et executis, &c, and then recovers 
acainit the difturber, and the % in the mean time callates by lapſe; in that caſe perhaps the biſhop's 
derk may be removed, for jt differs much from the former caſe, for bere qvas @ true and nit a 
foigned diſturban's, whereunto the ordinary gave way fo far, that the plaintiff could not get his clerk 


received, but waz driven to his quare imp. For if he had proceeded to his jure patronatus without quare 


impedit, and the time had incurred, the biſhop might have prefenced to lapſe remedileſs ; and there 
tre firice he did his endeavour to preſent, and was interrupted by a ſtranger, and the ordinary alſo 
refuſed his clerk, for which he had rather have an excuſe than a juſtification, and now both being 
made defendants, and the plainrift's title is proved againſt them both, as if it had been ſo from tne 
beginning, it ſaculd be hard that the biſhop ſhould make advantage of this refuſal, which now ap- 
pears to have been againſt right and {he} the party to the ſuit, Hob, 201, Mich. 15 Jac. Brickhead vs 
Archbiſhop of York. Ibid. in Marg. there is the following note, (viz. That it is not ſo much 
the preſentation of the diſturber, as the biſhop's refu.il of the patron's clerk that preſents, which in- 
titles him to the quare impedit; and therefore it is enough for a biſhop to eicape the charge of a di- 
ſturber, and nut alſo to make advantage of a lapſe cauſed by himſelf. It guar? impedit is brought 
azainit the biſhop without ary preſentation made to him, or without naming any dilurber with him, or 
where no diturvarce wwas made, in this cafe though the biſhop was par'y to the quare impedit, yet he 
ſnall not lote his lapſe ; for fiction hall not take away right. Jenk. 281. pl. 7. 


C2. If a man recovers againf/ F. S. iu a quare impedit avithin the 
fix months, and the defendint brings writ of errer, and A ſues 
a quare incumbravit againſt the biſhop, and aſter the 6 months paſs, 
yet no. lapſe ſhall ineur to the ordinary; for the quare incumbra- 
vit ſhall prevent it. 17 E. 3. 75.] | 

[3. If a man brings a te impedit again? patron, ordinary, and 
mcumb-nt, and the cr dinary pleads that he claims nothing but as or- 
dinary, aid after the plaintiff recovers, and the patron and incum- 
bent bring writ of error in B. R. pending «chich the biſhop dies, and 
another is made biſhop, and after the incumbent takes a 2d bene- 
fice, by which the firſt is void by the ſtatute of pluralities, 6 months [ 387 J 
paſs, and after the judement is armed, no lapſe ſhall incur to the 
ordinary. P. 3 Ja. B. R. between Jaurs axD BoLTox ad- 
judged, this matter being returned by the new biſhop upon the 
writ to the biſhop to him directed.] 

4. A church is wid for a year, where a quare impedit was brought 
within fix months againſ{ a biſhip and a diſturber ; neither the metro- 
politan nor the king ſhall have any lapſe; for the biſhop being 
made a party has no lapſe; and where the biſhop ſhall not have 
a lapſe, neither the metropolitan nor the king ſhall have it. Jenk. 


281. pl. 7. cites 1 Inſt. 344. b. 


(Y. b) Againſt what Perſon being Patron, Lapſe ra. 367. 
ſhall incur, 


Lr. IT an infant patron does not preſent within ſix months, lapſe Watt Comp. 
{hall incur. 33 E. 3. Quare Impedit, 46.] Inc. Svo. 


2. 50 lapſe ſhall incur againſt a feme covert, if the does not pre- _ 2 * 


ſent within ſix months. 33 E. 3. Quare Impedit, 46.] F. N. B. 24. 
(T) S. P. 
2. 17 E. 2.8. enacts, That 4% for fix months ſhall nat prejudice It the ting 
tis ing's preſentation to a church, perents @ 
. lap/e, the 
„ rxot preſent by lapſe, but /queft.r the profits, and find the cura till the king will preteat. 


Li. Gus 1rapecit, pl. 90. cites 14 He 7. 21. 


4. If 
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ES 1 4. If the ting has preſentation in any other right than in right of 
151. cites Ide crown, lapſe thall incur againſt him as well as againſt any other 


S. C. and perfon. But Brooke ſays, quzre legem inde, becauſe it ſeems not, 
anno F. 3. Br. Preſentation, pl. 56. cites the Regiſter, fol. 31. 

5. Where the 97's tenant grants proximanm praſeutatiunem, and 
dies; this thall hold place againſt the king, and the biſhop may 
preſent by lapſe upon the king before othce found; but when 

office is found, the king ſhall have the preſentment, and the in- 
cumbent ſhall be removed. Br. Pretcntation, pl. 24. cites 
14 H. 7. 20> | 


(Z. b) Lapſe. To whom it ſhall accrue [ for a Col- 
lateral Reſpect. | 


1 1. IF 2 metropolitan archbi/i: vit an inferior biſhop, and his 
NC. 360. ; + 1 d , s 5 * — N . 
794. cap. VIS 10119 Gai toe UVIlitalign as utual, and after during the 
ra. cis Viſitation and inhibition, and before any relenſe made by the archbiſhop, 
8. C- a lapſe incurs loi rrdinary; though the acts of juriſdiction of the 
ordinary are ſulpended during the viſitation, fo that he cannot in- 
ſtitute his clerx, yet he ſhall have benefit of the lapſe and not 
the archbiſhop, but he ſhall collate to the archbiſhop, and he ought 
to inſtitute his clerk. Trin. 13 Car. B. R. between Dobpsox axD 
„ x7 »/» » ai ane Eh — „** > 
Lixx.. Agrecd by the civilians in their arguments. ] 
If the lapſe 2. If a biſhop dies, by which the fempsralties are in the hands of 
EAR. 10 EE indo Lrroffnes tals, 1 nw 
ED foe king, it during Hts time tenipus ſen Ar- payes, by rich a lapte 
+-dincrydice, happens, the Ling thail have it, and ust the guardian of the ſpiritual. 
33 tier. Bracton, lib. 5. fol. 404. ſ. 10. where in his writ it “ is ſaid, 
ail pretent „ . x 3 - . 
3 cum vb & univerſe. de regus n:ftro netorium ſit, Se debet, 7 
executors of eccleſiæ vacantes & pertinentes ad collati;nem epiſcaporum, abbatum S 
the ori- friorum ſede nan vacumte dum viverent, pertinere debent ad nos ratione 
, SER ov 2 WJ 1 
e dane cuftodre tempore vacationis. (But it ſeems this intends voidanccs, 
admin ſtra- to which they have right as patrons. ] 
tlon than an 
intereſt. Hob. 154. cites F. N. B. 34. (G) 25 E. 3. 24.— The matter and fellows of Merton col- 
lege in Oxford were, patrons of a benefice within the biſhopric of Durham; the incumbent died; the 
church remiined void for 6 months and more. The biſbip was deprived. It was a queſtion before tre 
chancellor of England, whether the collation belonges to the king or to the archbiſhop of York, ho 
was the metropolitan, or not. Quzre. D. 87. b. pl. 103. ——Ibid. Marg. cites 18 Eliz. as awarded 
that it belonged to the guardian of the ſpititualtie,; and ſays it ſeems to be, becauſe it comes by rea- 
fon of the fp.rituultiesg and ſys, quære it the patron may now preſent, inaſmuch as living the biſhop 
he migh-, nIO: withſtanding the lapie, pretent at any time before the collation, 
* (388 ] 
Godolph, C2. If the patron preſents and his clerk is inſlituted, and remains 


_— without induction 18 months, no lapſe ſhall incur to the king; for 


(3) s. p. the 4 king cannot have a lapſe but where the ordinary might have 
And the : & 1 por 08. 

Aer had it before. Hobart's Reports, 2 ] 

metropolitan. Hob. 1:4 Mich. 10 Jac, in caſe of Colt and Glover v. the Biſhop of Coventry and 
Litchfield. Cites 5 Rep. 52. a. —_—Watl. Comp. Inc. S vo. 196. cap. 12. cites S. C.- S. P. 
Co. Litt. 344. b. 


S. P. Br. 4. If the patron does not preſent within 6 months, the ordinary 
Prefen'a- ſhall have other 6 months, and if he docs not preſent within this, 
6 


uon, pl. 58. 
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the metrepolitan ſhall have other 6 months, as it is ſaid; and if —=s. p. 
they do not make collation within this 6 months, the king ſhall 2 Plenar- 


I. 1.86 
have it, 18 it 13 ſaid. Br. () ard Impedit, pl. 5 3 jd. bod 


5. If a lapſe devolves to the ordinary, and within thoſe months & Stud. lib, 


K 2. 06. 
he is Han, gated to another biſhopric, per Noy attorney general, in re it 1 


default of the patron's preſenting, the avarden of the ſpiritualties but à meer 
ſtall pretent, wholoever he be, Noy, 69. Anon. Cites D. 87. tuft in law, 
q and has no 
relation to 
the tempora ties, which g to the king. Watſ. Comp. Inc. 8vo. 195. cap. 12. Cites 5. C. 


on 


Pl. 103 


(A. c) Lapſe. In what Caſes after Lapſe incurred 
it ſhall be lagen away. 


[i. JF lapſe incurs to the ordinary, yet if the patron preſents befare Br. Quare 
the church is fu. „ the ordinary ought to nice e hs clerks For 2 pl. 
the lapſe to the ordinary was, becauſe upon neglect of 3 1C patron S. . 
he ouglit to ſee the clurch ferved „Which is now performed by &. P. Br. 
the patron. * 11 H. 4. 80. 18 E. 3. 21. + 38 E. 2. 2. b. Ad- — 


1 . « pedit pl. 
judged 27 E. 3. 85. 18 H. 7. Kell. 50. { Hovart's Reports, 208.] 131. cites 
13 E. 4. 3. 
+ Br. Preſentation, pl. 51. Cites S. C.-Br, Quare Impedit, pl. 64. cites S. C. if the 


patron dies net pro} ent wwithin 6 N nths, the £ ordinary may rate collation within ether 6 16 L; and: TA he 
fail, the metropolitan within :ther 6 months, and in defau lt *f kim the kj! 'Z but during allt: this tics 
} 


if the patron 5 the chaveh being void and the lavſe not taken, the ordinary ought to adenit 
his clerk. Br. Preſentation, pl. 58. —8. P. Though it be ty > years after the avoidance. Prooke ſays, 


and from hence it ſeems, that as long as the church i: wid, the patron who is diſturbed ſhall bade guare 
impedit ; for plenarty is n9 piea, units it be by 6 months bei we the writ purchaſed, as to him who 
pretends to be patron 3 but ae the bop or mutr pelitan makes Cllation ty lapſe, the flerarty by one 


day before the preſentment oF th e patrun, is a good plea, Br. Picnarty, pl. 15. cites Doct. & Stud. Ib, 
* | | 'p ? 

2. 94. S. C. —— Laple | incurred te the kirg, "ad yet the clerk 0 the naht patron is admitted, inſti- 
tuted, and induced by the — waether this prejudices the king? D. 277. pl. 55. Trin. 10 
Eliz. Anon. T Hob. 152. 166. 


C2. But if the o, dinary collates by lapſe, and aftcr and before 389 ] 


induction the g patron pre . the ordinary 1 is not bound to receive 
him. D. 10 El. 277. 56.) Fol. 368. 
— mn 


[Z. If pending a quare impedit lapſe incurs to the ordinary who Br. Quare 
is not named in the writ, and the plaintiff has writ * * biſhop, _— pl. 
at which time the church is not full, yet if the ordinary callates 528 ! 
before the receipt of the writ, his clerk ſhall not be removed. 11 
H. 4. 80.] 

[A. If lapſe incurs to the inferior ordinary, and ab his 6 Br. Quare 
months after the ſuperior ordinary collates, by which the church is * pres. 2 
full, yet if the patron preſeuis his clerk zuithin tleſt 6 months he C. -Warf. 
ought to be received; for the collation of the metropolitan is Corp. lac. 


tortious, and a collation ſhall not put the party to a quare impe- = "—— 


dit, and therefore this tortious collation againſt the patron is, S. C. 
as if no collation had been. Dubitatur. 11 H. 4. 80. where it 
is objected, that the tort is between the ordinary and the metro- 
politan, and not to the patron. ] _ 
LC. If hi: ordinary collates within the 6 months, and after 6 
months paſs, yet the patron may preſent before a new collation by = 
ordi- 
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ordinary; for the firſt collation was by tort, and therefore cars 

not become rightful; and the firſt does not put the patron to his 

quare impedit, becauſe it was but a provition for the time, and 

therefore there ought to be a new act before it ſhall be a good 
collation.) 

— (6. If the ordinary collates, and his clerk is inflituted and in- 

_ arg ducted Within the G months of the lapſe incurred to the metropolitan 

cites $.C.— and after his 6 months which he himfelf had are paſſed ; though 

Ir the firſt © this collation be tortious to the metropolitan, yet it ſeems, that 

— this ſhall take away the preſentation of the patron ſo that lie 

that the {hall not preſent. Summer vacation at the aſſiſes in the county 

e. 32 of Somerſet, between S1R FRaxcis Poynan plaintiff, Ax Dp THE 

ved 1: the DISHOP OF BaTH AND WELLS axD 1415 sox defendants in a quare 


De to the 


rbb, impedit, this was a queſtion, but ſo held by the lord Finch, the 


or to the judge of the aſſiſes; for there was a right of collation. And 
king if the e 
bith:p ol ates f ty ; 4 
ebeugh ite the metropolitan, and an uſurpation only to the metropolitan.] 
Fifi i ve 
pa//ed, and his incumbent be in, the patron by quare impedit ſha!l not remove him; becauſe his poſſeſ. 
non is not taken away; for the collation does not toll the poſſe fin of a patron, as a preſentment ſhall 
do, for by this the wrong is done to the metropolitan or tlie king, and not to the patron. As it the 
arc li iſbep preſents within the 6 months te the biſhop in the place of the biſi-:p, the patron ſhall not hae 
quare impedit thereupon, becauſe the church is full by one who does it are epiſcopal as officer, and by 
colour of this; but if any ffranger who has no colour preſ-nts, it is otherwiſe ; for by this the 
ſz! be put out of poſleſſion; per Dyer and Walſhe J. but Weſton and the Ser- 

zeants contra in both caſes; for by preſenting an auter temps they are diſturbers as any ſtranger, 
Dal. 59. pl. 9. 6 Eliz. Anon. | 

The archbiſp:p bas a title to c:l/ate by lapſe ; the biſhop cel ates Lefore lim, this ſhail bind the arch- 


biſkop; for at common law when a clerk was once admitted, he was not removeable ; and collation ' 


remains at common laws Weſt. 2. helps only in caſe of preſentation. Jenk. 281. pl. 7. 


(B. c) Lapſe 5% the Ring. [In what Caſes; and in 
what Caſes taken way.] 


If the ting [I. IDE in caſe of the king when lapſe may be talen away, 
—.— Stamford's Prerogative, title Advowſon.] 

lapſe, or by outlawry, or wardthip, and does not preſent in his turn, he ſhail loſe it. Cro. J. 54. 
the King v. Biſhop of Winton and Campion. 


[ 399 

The patron's 2. If lapſe comes to the king for default of the ordinary and 
title con- metropolian, if the patron preſents ts the king before any perſon is 
3 te preſented by hin, yet the king is not bound to receive him; for 
ordinary the preſentation being once ſettled in the king, ſhall not be de- 


and me  yeſted. Dubitatur. ID. 10 EL 277. 55.] 


king till | 

the laxhe is executed. Hob. 152. in czſe of Colt v. Clover. —— But Doderige J. ſaid, that the 
patron cannot preſent againſt the king, becauſe he has the lapſe not 2s ordinary, but as patron. Moe 
goo. in cle of Colt v. Glover, Though the 6 months paſs, yet if the patron preſexts, the biſhop 
ought to admit, though it be after title dev alwed to the metrepulitan 5 and this the court held clearly; 
and tl.ey thought it ſeemed reaſonable alſo, that he ought to admit though title by lapſe be accrues fs 
th- lirg; for he claims it as ſupreme erdinary, Hutt. 24. in caſe of Pooton v. Biſhop of Rocheſter. 
Watſ. Comp. Inc. S vo. 198. cap. 12. cites S. C. — Palm. 311. Mich. 20 Jac. B. R. it was 
reſolved in the caſe of TRHORN TON v. SAVIL, that the preſentation of the king by lapſe is as ſupreme 
patron, and net a5 ſupreme ordinary, and the king is never {aid to Coiltc. my. P. Cro. J. 651. 
in S. C. by name of Sir Georg: Savile v. Thornton, 


[3- After 


though his time was paſſed, yet this reſts only berween him and 


ö for 
de- 


gat the 
M9. 
biſhop 
learly 3 
rue.) fv 
heſter. 
it was 
upteme 


J. 651. 


After 


JPretiniation. 390 


Z. After a lapſe incurred to the king for default of the ordi- 5s. C. cited 
nary and metropolitan, if the patron preſents, and his clerk is in- Roll. R. 
du. ted, yet this ſhall not toll the lapſe from the king, but he may 48 
remove him by quare impedit. Co. 7. BaSKERVILL, 28. Admit- Olover.— 


ted. 27 E. 3. 85. Adjudged. Dubitatur. D. 277. 55] Mo. 260. 
cites it as ſo 
aijudged in the cate of Rindleton v. Thornwell. D. 277. Marg. pl. 55. S. P. Gibb. 37. 


in the Houſe of Peers. The King v. the Archbiſhop of Armagh and Whaley. 

The guten bad a tit!” to preſent by late, but before ſue preſented a clerk, the patron preſented ZE. who 
das admitted, inftituted, and inducted, and died. The queen has loft her preſentation, becauſe the 
had unam & unicam præſentatiorem hac vice, which cannot extend to the ſecond avoidance, other- 
wiſe ſhe may ſutfer one or more ſtrangers to preſent, and take her turn when ſhe pleaſe ; and the f- 
tute de prerogativa regis, which enact, that nullum tempus occurrit regi, muſt be intended when the 
King nas an int eros permanent ard certain, and rot eu It is ſpecially limited when and bxv be ball takes 
ard not ctbernwiſe ; for the time is the ſubſtance of his titie 3 and in ſuch cafe tempus occurrit re- 
gi. 7 Rep. 28. Trin. 27 Eliz. Baſkervill's caſe. 


Eliz. C. B. between Beverley and Cornwall. 
148. S. C. S. P. Arg. Show. 42 5. 


[A. If lapſe comes to the king 1% preſent a prebendary of his free 
chapel, becauſe the dean thereof does not collate thereto within 
6 months, and after % re the king preſents the dean collates, yet 
the king ſhall have it, and ſhall remove the clerk. 27 E. 3. 84. b. 
Adjudged.] 


king ſhall give them. Br. Prerogative, pl. 129. cites F. N. B. fol. 33. 


Ibid. ſays the ſame was adjudged, Paſch. 28 
S. P'. Mo. 259. Beverley v. Cornwall. And. 


If the dean 
of the king's 
free chapel 
des nat give 
the prebend's 
within fix 
months, the 


And if the temporalties 


ef a bithop are in the bands fe ling, and alvcuſon becomes void, and the biſhop and patron da not 


preſent within 6 months, the king ſhail preſent as the biſhop ſhould do if there was a 
Ibid, Br. Quare Impedit, pl. 155, cites T. N. B. fol. 34. S. C. 


(5. If a lapſe incurs to the king for default of the ordinary 
and metropolitan, and after tlie ordinary collatec, and his clerb 5 
inſtituted and inducted, the which clerk fo de ſeiſed of the church, 
it ſeems the king may preſent, for the lapſe devolved to him 
for it ſeems the church was never full, neither againit the pa- 
tron nor againſt the king, in as much as the collation of the or- 
dinary gains no poſſeſſion againſt the king, but the king might 
have preſented without being put to his quare impedit; and it 
ſeems that the church was not full againſt the patron. (But 
quzre this.) 


b. Mop there, 


If the !:ing 
has a title 
to preſent by 
lapſe, and 
the patron 
preſents, yet 
the king may 
prejert atary 
{ime as long 
as that Fre- 
ſertee is in- 
cambent. 
Cro. ]. 216. 
Hill. C Tac. 


B. R. Cumber v. the Biſhop of Chicheſter and Greens 


6. When the queen's preſentee by lapſe has 4% the incumbeucy 
by i, pleading, which he may do as well as by reſignation or de- 
privation, yet the fame ſhall not turn to the advantage of the 
queen ; for where the queen preſents for lapſe, and her clerk is 
inſtituted and inducted, ſhe has no more to do, but the 71cum- 
bent muſt hifi as well as he can for the holding of it ; for by what 
manner ſocver he [es his incumbency, the queen ſhall not preſent 
again. Otherwiſe if the queen be patron. Le. 194. Mich. 31 


& 32 Eliz. C. B. Arundel v. Bp. of Glouceſter and Chafhn. 

7. Quare impedit; the cafe was, after lapſe incurred ie the queen 
the bi/h:p being patron preſented, and afterwards the fneceſor e 
= 2 3 , a = 
the bifhop certified, that this incumbent had refi.fed to pay the tenths, 
and that the biſhop c ted the defendant wvho was inducted ; the 
queen broucht a quare impedit, and it was adjudged, that the 
Vol. XVII. > - Queen 


[ 391 ] 


Mo. 289. 
pl. 406.S.C, 
thus, the 
biſhop being 
patron and 
ordinary 
coliaced D. 
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In $Eliz. queen had not loſt her preſentation, but if the incumbent had 
13 died it were otherwiſe; for here the church became void by the 
withourqua- incumbent's. own act; fo if he had reſigned or been deprived; and 
* it would be inconvenient if the queen ſauld loſe her preſont- 
ee ment by the incumbent's own act. Cro. Lig. 119, 129. Mich. 
bot nothing 30 & 31 Eliz. B. R. the Queen v. the Piep of Lincoln and 
TO rug wy ; 
eech. 
till 1S Elz. wh. 
avoidance, or teſignation. 


when C. biſhop of Lincoln preſ-nted agun one E. but'non conſtat, whether by death, 


dip certified, that E. did not pay the tenths, whereby The church avoiced, and thereupon F. collated 
Lee. The queſtion was, if the queza might now remove Lee, au have her pretentment which ace 
erued by lazie upon avoidance of D. who took another benence without plutaiity [qualification]? 


In xrcuing this cate, the c-ſe of RINDLETON v. NEWELL vas agreed, that if lapſe is devolved 


1 
* 


Nea, the qusen ſhall not tak» the next pretenta- 


to the queen, and a franger prejert', and eile in unh ar, 
tion; but ſome lad, there was a difference it the iIncunivent ® r-41gns, becaule reſignation may be by 
comin to defraud the queen, 25 it lapſe accrues io the queen, and then the patron preien:s by covin, that 
the incumbent ina teſiga, ard frelentrert ſnall accrie to the pation ufon a new avoidance, and 
bee gacen be barred F ber eld lapſe, which is nxt reatonable. Others ſaid, that in ſuch caſe the covin 
cught to be averred bat they agreed, that =» comin is irtendak e n this c rift . becauſe ze is a judi 
cir! a7, which the biſhop mutt make by command of an act of pariiament, as of deprivati n, which he 
mutt do by the laws of the church as judge. And the zullices inclined againſt the qucen. Notwith- 
#xnding which, it was af:erwards acj udged for the queen an he diop. S. C. Goldſb. 53. 
pt. 3. 78. pl. 10. 82. pl. 4. & 86. pl. c. ſeement was given for the queen. Ow. 39, 90. 
S. C. adiudged tor the queen. 4 Le. 15. pl. 105. S C. anjudged. ——* In the caſe of Cu zx 
V. 1 8. Bianco? or CHICHESTER AND CrereEexN, Cro. J. 2 — pl. 2. Hill, 6 Jac. 3 R. it was 
held, that by death or refignation before the {1g in ſuch cate has preſented, his preſentment was loft, 
unleſs it be dy covin to take away his title, in which cate he (hall have his preſentment. But that if 
3 refires the ſirit benence, ard rhe fate pre ente, and this preſenter reſicns upen cot in 


115 
the pres dies, 


or des, the King bas 10. retentment ; tor lapie is but unicz proxima vice. 


. . 
„ * 
* nat —— 


8. P. was tenant for life of an advowion, remarnder in fee to A. 
H. preſented his clerk, who was admitted, inſtituted, and 
inductel : but by the ſtatute 13 Eliz. the benefice was void for 
avant of reading the 39 Articles; however, he continued in the 
church, and by reputation was parſon during his life; afterwards 
P. died, and then the inenbent died; then the queen reciting her 
title to preſent by lapſe, pr. her clerk, who was admitted, 
in{tituted, and induced; and A. preſented his clerk, who was ad- 
mitted, &c. 9 rtice was ever given to P. of the avoidance for n:t 
reading, &c. Adjudged, that the queen's preſentation was void, and 
that the other was good, though it was objected, that it belonged 
to the executors of P. becauſe as to P. himſelf, the church was 
full till notice. Yelv. 7. Trin. 44 Eliz. B. R. Grendit v. Baker. 
Jo. 334. 8. O. If a church becomes waid by acceptance of a 2d benefice with 
oo rs cure, and continues void ſeveral years by lapſe in the time of one 
Lit. Rep, Ling, who dies, the ſucceſir of the king may preſent, and is not re- 
238. 302. ſtrained by the ſtatute 25 E. 3. 1. for by the expreſs words of the 
1 85 ſtatute, all rights and titles to preſent in his cxvn time until before this 
fRlatute, and in his time after, and all his heir, after the death of E. 3. 


are ſaved ; and it ſhall not bar the titles which the king had in 


another's right fallen, or to fall in his own time, or in the time of 
his heirs ; and that there was ſuch a ſaving appeared by the copy 
out of the parliament roll, and by an ancient book in the Exche- 
Juſtices and Barons beſides Vernon. And they held, that the 
words in tlie ſaid ſtatute (of old titles ) is intended in the time of 


the 


ur wrote in parchment, which has ſuch a faving; per all the 


— 
* 


and 
ſhall 
71199 
ſac. 
F. 
lapte 
Cites 


I, 25 


fat roi 
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the progenitors of E. 2. and not of: any titles of preſentments to 
fall in the time of E. 3. or of any o f his heirs „but intended to ex- 
clude E. 3. and all bs heirs from titles of preientation in others 
right fallen before the time of E. 3. whereof any church was full, 
and which title is only in another's right; ; and that the expreſs in- 

702 of that /{atute was to take away the Satute 77 14 E. 3. cap. 2. in 
this paint, Cro. C. 354. Hill. 9 Car. in Cam. Scace. The King 
v. Pri it and the Archbiſhop of Canterbury. 


(B. c. 2) In what Caſes Lapſe ſhall be to the King or 
Others; and what may be done after. 


1. VIDE many precedents, that by determination of commend- 

ams retinere, be it by death, reſignation, tranſlatisn, or pro- 
matigu, it belongs to the king to preſent. Noy, 138. And it 
is ſaid there, that there are infinite numbers of ſuch precedents. 

2. In the time of H. 3. there were in Com. Northampt. 2 rec- 
trie, ſc. Maidwell and Relmarſh, whereof there were 2 patrons ; 
afterwards the patron of M. in the time of H. 3. purchaſed the 
advowſon of K. and always after they were came into one hand the 
purchaſer preſented only to the church of M. cum capella de K. as it 
appears by the biſhop's regiſter. The queen preſented B. who 
brought bill in the Exchequer againſt the incumbent of Maidwell, 
who occupied the glebe of K. It was decrecd for B. that though 
the patron of M. after his purchaſe had pecſente d only to Maidwell, 
yet K. remained a church in right, and the franktenement is in ſuſ⸗ 
pence and not in the patron of M. as a difleitor, For entry of the 
patron in the time of vacation is no tort, nor gains any franktene- 
ment. Per tot. Cur. Savil. 17. pl. 46. Paſch. 22 Eliz. Lewis 
v. Predreth. 

3. If after alienation in martmain the church voids, and the ab- 
bot preſents and 6 months paſs, the Hhrd at any time within the 
year may remove the incumbent ; for the act of parliament gives 

all this time to the lord to enter, and therefore when he p 
{ve fatute no laches ſhall be imputed to him. D. 25. b. Marg. 
cites it adjudged. Mich. 19 Jac. C. B. 

4. When a lapſe is in the king he 1s not compellable to preſent, 
and wntil he preſents the ordinary has the cure de animis, and he 
ſhall provide for it; ſo the difference is between the cura anina- 
rum and the patror: age. Per Doderidge J. Roll. R. 464, Trin. 14 
Jac. in Cam. Scacc. in the caſe of Colt v. Glover. 

5. The king cant grant over a preſentation which he has by 
lapſe. Per Croke J. Roll. R. 467. in the caſe of Colt v. Glover, 
cites D. 18 Eliz. 339. and 4 Eliz, 


(B. c. 3) Pleadings in caſe of Lapſe. 


I. 25 E. 3. flat. 3. FACTS That when the erdinary preſents by In quare 
impedit 
cap. 7. lapſe, and the king takes the ſuit againſt the againſt W, 
patron, hz in deceit ſuffers the king 19 recover; in this eaſe, when the and N. oy 
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connred rear bing's right is not tried, the erdinary or incumbent may c:unterplead the 
M D ting 's Tlie | 
%% of the 
manor ard cdw;xvſ.n, end preſented ene P. and from T. it deſcended to R. as ſen ard beir, ard that R. 
adberrd lim, ty the enemies of the hirg in Scotland, by woich be avas ntiaru.d ; and the church woided 
by r:fignation, and the kin ſetjed be manr and advinv)en, and preſertcd, &c. and is diſturbed. Chelre 
® cemanded judgment of the count; for it does nat appear if the king bag tenure of the manor and ad wo- 
fon er anrum et dum et non allocatur. Chelre, judgment of the count; for it does vet appear if the 
EVI) n 45 appergart cr net, et non allocatur, And after, al! exc: pt BY, pleaded ne diſiu ba pas, and 
W. the incumbent frleaded, that the jame R. eobo was cutlexver, a (iro time before the. outlaxory, leafed 


oO 
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TCA recti ved AHA inglituted, abſg i. NOC that N. had any LIZ the aay 0 i tlic teiony, * $1 ai ker. Priſt, Judge 


ment if any diſturbance, piſt, &c. The irg lead eee“, toit it was found by office, tbat R. war 


ſe ſed the day of tbe felony 3 ard he in remeiruder after the en of A. traverſed the N. 2 in this point, 
rd fund again Lin, juegment it againſt this matter found againtt the patron he ſha!l be received; and 
decaule the Satute does 147 giæ e, that the incumbent all be received but where the patron bi, ads faintly ; 
and when he traverſes, and it is found againtt .him, this is not faintly, and ſo he and the incumbent 
etopped ; and becaute that which is found Wainſt the patron inall be tried by the incumbent again, and 
he claims by the patron, therefore he ſhall be bound by that which binds the patron ; by which it was 
awarded, that the King have w::t to the biihop. Br. Qua Impcdit, pl. 66, cites 38 E. z. 31. 
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Pol. 369. (C. c) Uſurpation. The Leck. 

——— 

8 I. RE who uſurps gains the fre thereby. 9 H. 6. 30. 


i 1. 


234. cap. 13. | 


eites S. C. U ſurpation gains the church, fo that the adrowſon cannot be granted over. Cro» 
E. 811 in the caf: of Leake v. the Biſhop ut Coventry and Babington, S. P. Watt. Comp, 


1 
Irc. Evo. 222. (ap. 13. 


e e If an infant, ſcijed of a maner with ad inaνον, appendant, ſuf- 
nes: for life, fers uſurpation, and after he mater fecffment of the manor cum perti- 
the romaine i : 

der ner, nentiis, neither the feoffee nor the feoffor has any remedy of the 
Herta: uſurpation. Br. Preſentation, pl. 62. cites 16 E. 3. 

87/57 28G : 

6c: he in remainder is without remedy of the uſurpation. Ibid. 


3. If I grant advotuſon to a parſon and his ſucceſſors, and the 
church waids, and a ranger preſents his clerk, who is inflituted and 
indufted, and the 6 months paſs, he has loſt the advowſon for ever; 
for the parſon cannot have ꝛubrit of right, becauſe neither he nor any 
of his predeceſſors zuere theregf ſeiſed ; and he can net have quare im. 
pedit, beeauſe the 6 months are paſſed ; and he can nat have aſſize of 
darrein preſentment, for he never preſented, and this lachefle ſhall 
bind the ſucceſſor for ever, Br. Preſentation, pl. 20. cites 19 H. 
6. 40. Per Aſcue J. Quod non negatur. | 

4. If the king confirms the patronage of an uſurper that has pre- 
ſented ſeveral times, and the ſeveral clerks inducted, ſuch con- 
firmation is void, for the uſurper has no patronage ; but if the 
king confirms the incumbent, it is good to the incumbent, for he 15 
incumbent de facto, and the king cannot remove him with- 
out quare impedit by the ſtat. 25 £, 3. 13 R. 2. Jenk. 312. 

L of.  -- 
l is a man preſent by uſurpation to my advowſon within 6 
months, I may have a quare impedit ; but after the 6 months if the 


church become void, I cannot preſent, but am put to my «urit f 


right of advowlon. And if a man uſurps on the king, he is put 
t9 


a ad a ©. a As _ ooo i ww 


— 
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to his quare impedit within the 6 months, and that a double 
uſurpation on the king puts him to his writ of right. Godb, 
263. pl. 362. Mich. 13 Jac. C. B. Anon. 
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(C. c. 2) Uſurpation at Commen Law. How and f 394 1 


remedied by Statute. 


1. 13 Ed. 1. * EREAS of advenuſons of churches there be but 

cap. 5. three original awrits ; that is to ſay, one writ of 
right, and teuer Palin, which te * darrein preſentment and quare 
impedit. | 


4 Pr cſemtment in bis own times 


And hitherto it hath been uſed in the realm, that «when any having 
rn right to preſent, had + preſented | to any church, whoſe clerk was 
$ admitted, he that awas very patron could nit recover his advowſon 
but only by a writ of right, which ſhould be tried by battail or by 
great al/iſe p whereby heirs within age, by fraud, or elſe by negligence 
of their wards, and heirs 6th of great and mean eflate, by negligence 
er fraud of tenants by the courteſy, women tenants in dawer, or ober- 
wiſe, for term of life, or for years, or in fee tail, were many times diſbe- 
rited of their aduowſens, or ot leaft ¶ which awas the better for them 
were driven to their awiit of right ; ill which cafe hitherto they were 
utterly diſberited. 


Br. Preſentation, p'. 45. —— Br, Plenarty, pl. 16. cites S. C. 


An aſliſe 
of dartein 
preſentment 
no man can 
have with 


' out alleging 


2 Init. 356. 


It appears by 
this ſtatute, 
that every 
preſentment 
which was 
admitted 
would put 
the very 
patron out of 
poſſeſſion at 
common 
law, and d 
his writ of 
right of ad- 
vowſon. 


By the order of the common 


law, if one bad prefented to a chuici; whrreunto he bad no right, and the bithop had admitted 
and inſtituted his clerk, this incmbert could not be removed for divers reaſons ; 1ſt, for that 
he came in to the church % @ j dicial af from the biſhop, (Who the law intended, ſcrutatis 
archivis, to do right,) the incumbent could net be r:om:wed neither by writ of right of advowſon, nor 
ale of dartein pretentment, nor quare impedit, only the patron ſhould recover his advowſon in a 
writ of right of advowlon, whcn by the uturpation was diveſted from him. 2dly, That by the 
common law, in every town and pariſh there ought to be perſona idonea, and this appeareth by the 
words of the writ of quate impedit, &c, Quod permittat preſentare idoneam perſonam, &c. And when 
the b ſhop had admitted him able, which implied that he was idonea perſona, then the law had its final 
intention, viz. "hat the church ſhould be ſufficient.y provided for, and then the church was ſaid to be 
tien & confulta, zdly, That the incumbent having curam animarum might the more effectually and 
peaceably intend fo great charge the common law provided, that after inſtirution he ſhould not be ſubject 
% any action, to be removed at the ſuit of any common perſon, without all reſpect of age, coverture, 
imprilorment, or non ſane memory, and without regard of title, either by deſcent or purchaſe, or 
of any eſtate; wherein you may (as often it hath been ſaid) obſerve what inconveniencies follow when 


the rigat inſtitution of the common law is not oblerved. 2 Intt. 357. 


+ By this word ( preſerred ) it appeareth that no n ry doth put the patron, that hath title to preſent, 
out of poſſeſſion, but only plenarty by preſentation ; but plenarty by cal/ation doth put him that had right 


to coll ate out of poſſeſnon. 2 Inſt. 257. S. P. 6 Rep. 30. in Green's caſe, 
207. Smallwood v. biſhop of Coventry and Marth. 


S. P. Cro. E. 


If tenant fer years or guardian in chivalry bring 2 quatre impedit, although the defendant hath a writ 
to the biſhop againſt the termor or guardian, and his clerk is admitted, inſtituted, and inducted, not- 
withſtanding the tenant of the free old of the advowton is not put out of poſſeſſion. Note a diver- 


lity beeween a mere uſurpation and him that comes in by courſe of law. 2 Inſt. 357. 
1 This is intended of a church preſentative. 2 Inſt. 357. 


& Albeit that ad uud im its proper ſenſe is, when the biſhop upon the examination findeth him able, 
(that is) idonea pertona, vet here it is token for inſtitution; tor here is implied ad eandem ecclefiam, and 
theretore of neceſſity it muſt be here taken for inititution, and the rather for that before inſtitution 


the rightful patron is not put out of paſſe ſſion. 


And it is to be obferved, that by the inſtitution the 


church, as to all common perſons, i: plena & conſuh as to rhe [piritual'y; that is to ſay, the cure of 
louls ; fog when the biſhop doth inſtitute bim, he fut, inftitug te ad tale beneticium & habere curam 
863 


anima- 
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animarum, & accipe cur2m tuam & meam; but before induction the parfon hath ge ebe getręrralgs 
belonging to his rectory. 2 Ink. 288. 
But the church is ret tull again? 


* 

* 
* 
or 

TA 


etcre induce on, becauſe in tie wing's caſe plenarty is to 


$ 5 £ © 
be intended of a tu! ang co nt Ca: Pienarty 43 well tO die lem), railics as to the ſpirite a es. And nota, 
preſent, pre: entations] = 119 5, inftitutions, &, ate the life of auvouſens; ant therefore, if pa- 
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torari tothe biihop to certi:y bon into the chancery. 2 Inſt. 35 3. 

This is to be underſtocd were the patr en had a fee hinple, and that he or ſome of h's enceſtors 
bad prejinted bat if tte patron Claimed tne ice ſi: mpye of the agyoriyion by *urctgajlte, an.! t ad reveor Pre. 
ſented, there he could have no writ of richt of advowſon, but, bafo! : this ſtatute, Hal loft the on 


— 
ſon; and like wiſe if tenant in tail or tenant for life had ſuffered any vuiurpyion, they Lad been 


temedileſs by the cemmon law, becauſe they could have no writ of richt. 2 In. 2 8. At com- 
mon law if cenant f. r life, or by the cc: rte, or in dsocr, or the guard.an or tenant in t, had ſuf- 
fered preſentment, t hoſe put bim in rew: ien or the beir ” DS Writ of riget of advouwln; and is as to the 
* if the baren lad ſuffered uſurpaticn ; and js if the HH, arch ν, father, and the like, ad ſur— 


® fered uſurpation ; and thoſe are remedied by this ſtatute, and that the heir, or he in rever{ n, 
or the feme or ſueceſſor Hall have guar: imt edit at tte next ag] .,. Br. Preſentation, pl. 40. — 
Br. Plenarty, pl. 16. cites S. en P. 6 Rep. 50. Mich. 3 Jac. B. R. „ Bobwell's Cafe, 

If a bijSop, atvet, or pricr, &c. puriboje an advowlon, and ar an ee bet, re they preſent, 
they and their ſucceſſors are barred tor ever, unleſs by force cf this act the uſurpation be avoided 
quae impedi t. 2 Inſt, 353. Co if a man furcsajes a manor wita the advowt-n avncidan t a rd f 
fers aſerpaticn at the firſt avoidance, he is <virv-ut remedy for ever; for he cannot dart qu ue impeuit 
after the 6 months, and he cannot hae wr.t of right of adyowſon, becauſe le never had poſſeslon. 
Per Thorp. Nota. Br. Quare Impedit, pl. 29. cites 43 E. 2. 14 —A purchafer is not within ve aid 
of this ſtatute; for he cannot have an action poiſcſſiry, becauſe ie cannot aiiege a preſentation in h m- 


173 4 


ſelf as he ought to do in his count; and he cannot have a Al writ of right, becauſe my cannot atlege 
ſeiſin in the eſplees as he ought to do by tne law. Per Dede . 3 Built; 2 0. 'Frin. 13 j=C. B. K. 


Harris v. Auſtin.— S. P. But he may have 2 quae — ard ailege a prejertatin in Lim [rom whom 

be purchaſed the lame ; and to that end, ſaith Pritton, was the quare impedir provided, tor r-medy of 

fuch purcbaſers; but the guare impedit is mere act than the tine of E. I. as apycareth by Glanville, 
2 Inſt. 356.—In 8 E. 1. it appeareth quod ſunt tria brevia de advocatione placitabilia, brevia de 

r:&o, quaze impedit, & ultimæ præſentationis, but yet the original wits of dener and cavity &c. 

do lie of an advowlen, and io doth the judicial writ of /c:re faciase 2 Lnit 356. 

"L395 ] | 

t The pre- I is provided, that ſuch prefentments hall net be fo prejudicial 


amble ex- 3 1 . : 4 
a the right heirs, || or to them unto whom ſuch adviwſons ought to 


to heirs in 9 revert after the death of any perſons. 

ward, per 

fraudem & negligent.am cuſtodum, cc. Ard the words of the body of the act are, quod hajufmodi 
piæſentationes, (C ucb preſentations, ) but theſe words are to be expounded, ſuch preſentat.uns as be in the 
{ame miſchief; and therefore this act exicnds ro beirs of advowſons, tLougb tliey be out of v. 
2 laſt, 358. 

And this being a law that ſuppreſſeth wrong and advanceth right, doth Cid ee lig, though he be 
not named in the act. 2 Ink. 359. The king being informed that he had intereſt, preſented 
curing nun-age of the patron; and on another avoidance, the patron preſented, ard the king brought 
aware impedit, and he. pleaded as before; and it was held, _ the ſtatute of Weſtmintter 2, does not 
a:d the defendant, though he te an infant; for the farure mentions, ache ulur pation is had upon an in- 
ſant, feme covert, termor, tenant for lite, or the like, Ly negligent keeping, that he ſavii bave the lame 
action and exception as their laſt predeceſſot might have had; and ris of heirs aut 9 come in by decent, 
who may be in ward, or have actions as heirs cf their anceſtor. But ** infant purchaſer bas no guard an 
er actian anceſtrel of that which is purchated, and therefore ufurpation tad upon him now thail bind 
him, as it hu.d bawe brund an infant er fome covert at common law, by the opinion there, ard this 75 
medliateiy wit! uin 6 months; +T tor the 6 nontis is 2 by the ſtatute to brin p the quare impedit : 
reform it. Br. Quare Impedit, pl. 18, cites 35 H. 6. 55,—** 5. P. 2 lift 558. — 1 S. P. Bro 
Preſentation, pl. ———— Plenarty, Pt. 16. tes 8. 0. — And it was held, ha! if the ſtatute ſhall 
ſ-rve the infant © yet t 45 e 1 7 foal nut be bund rely; for Where by the lame Fatute Precen ment had 
and enjoyed b months by lap e all bind, yet the kirg hall not Le bound ther: 53, but ſhall hare 
cute impedit after the 6 — by waich the detendant amen dded his piea. Br. Quare Impedity 
pl. 18. cites 35 B. 6. 59. 

A rier was ſeiſed of an advowſon, and granted the treo next preſentation: to W. F. ard his k:irs. The 

church voided. VL. prejented an did. Ife church voided- again, and his Jon and heir prejented where 
his ; i: enly a chatile ; ; and it was agreed, thiat this is In uſurpation, ich put the party tv His writ of 
right of aJvowſon at common law; but now this is expret>ly aided by this ftatuie, Br. Quaie Impedir, 
pl. 14. cites 34 H. 6. 27. 

Nota (tho!) toc eft illis heredibus, 72 % heits that have the reverſion of the advowſon by de- 
ſcent ; for the preamble ſaith, hereces et am ſive majotes, hee mines, &c. And the percivie of this 
branch is, qu-lem haceret uliimus anteceilus huuſmodi helene, Ag So as this Ratulc goth ketp the 

| belt 
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heir of him in the reverſi;n, and not the leſſor bimſelf; but the heir of him in remainder is not 
within the purview of this act. 2 Init. 359. 

That is of tenant by the courteſy, tenant in dower, or otherwiſe for life, or for years, or in 
fee tail. 2 Inſt. 359. Uſurparion had «por tenant in tail hi bind him, for bis life, but not 
the de in tail; for he is aided by tbe flatute. Per Belk. Br. Quare Impedit, pl. 29. cites 43 E. 3. 
14 It the advowſon was in g s, then the preſenm ments aie but ulurpations, and ſhall not pite 
judice the heir in tail by reaſon of the ſtatute. Br. Que Impedit, pl. 31. cites 43 E. 3. 24- 


The * ſame ſhall be obſerved in preſentments made nd churches, If a ſeme 


covert hath 
being of the + inheritance of wives, what dime they ſhall be KA u. 2 


the power of their huſbands, which muſt be aided by tis Statute by the ton ty pur- 
chaje, ſhe is 
not within 


the remedy of this act. 2 Inſt, 360. — f This is intended of an advowſon by d. ſcent. 2 Inſt. 360. 


remedy aforeſaid. 


Alf religious men, as bi/hops, archdeacons, parjons of churches, A — 
entationan 


and other Hir itual men, all be aided by this flatute, in caſe any uſu 
having no right ts preſent, do preſent unto churches belonging to prela- in time of 
cies, ſpiritual * dignittes, parſenages, ar ta houſes of religion, what time 2 al- 
4 e 1 3 - 8 1 elt the tree - 
ſuch hawuſes, prelactes, ſpiritual dignities, or parſonages be vacant. Naas 
heritance is in abey ande in gremio legis, yet the uſurper gaineth a fee- ſimple in the advowſon; like as 
it one entetietli iato lands during the vacation, and claim the fame as his inheritance, he gaineth an in- 
heritance by wrong; but yet, as the dying ſciled of lands in that cate during the vacation ſhall not take 
away the entry of the ſuccetſOor, no moe {hall the uiupaiion during the vacation take away his right of 
prefentation when the church becomes void; and it he be diiturbed, he thall have his quare impedit. 


2 Init. 300. Sec lupra, Page 394, 395. 
* [395] 
Sect. 2. Neither ſhall this act be fo largely underſtood, that ſuch So great re- 
perſons, for whoſe remedy this flatute was ordained, Hall have the — N 
recovery for of. uid, ſurmiſing, that guardians of 1 tenants in tail, jadgnents, 


by the courteſy, tenants in dowwer, for term of life, or for years, or as this act 


bybands which taintly have defended pleas moved by them or "— 
againſt them. — 
words of 


this act they foal! not be avoided by preterce of faint Lefence 3 quia judicia in curia regis reddita pro 
veritate accip,untur; & judicia ſunt tanguam juris dicta. 2 Inſt. 300. 


Becauſe the judgments given in the king's courts Pall not be an- * is one 
Ot te max- 


nulled by this flatute, the Judgment {hall ſtand in his force, until i- ns 


be reverſed in the court of the king as erroneous, if error be found. common 
law ; that, 


« Judicla in curia regis redd; ta non adnihilentur, fed ſtent in ſuo robore quouſque per exrazemg 


aut attinctam adnullentur. 
„Nihil tam conveniens eſt natural! æquitati unumgquodgz diſſolvi eo lgamine, quo ligatum ec.“ 


« Intereſt reipublic res judicatas nou teſcindi.“ 2 Init. 360. 


Or by de ef darrein preſentment, or by inqueſt by a writ of 
quarc impedit if it be paſſed, or be anmulled by attaint or certification, 


which Shall be 75 eely £4 ed. 


And fomelimes I ꝛbben an agreement 2s made betaveen many claim- I This 
ing one adv3wufon, and inrolled beſci e the juſlices in the rolls or by fine clauſe ex- 
tends as well 


in this form, that one ſhall pretent the ſirſt time, and at the next ;, rangers 
avoidance another, ed the third time another; and fe Og in of bloxd as to 


copatceners 
Caſe th any 
iſe there be many. that argprivy 
in blood; ; and if one of the parties or his heirs, or any ſtranger uſurp in the turn of anott er, the party 
wronged js not driven to his quare impedit; for fo it may be, that the « Ks impedit, or ate of pre- 


leutiment, may fail, and; jet he may have remedy by tlus branch ot the act; 3 tot Abeit theie be a ple- 
85 4 narty 
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na ty by 6 months, vet the prty mov have a leire factas upon the roll or fins, ind therein recover the 
preicataticn and damages. 2 Init. 302. ; 


— (G. a) Ana when one has preſented, and Pa d his preſentation, which he 

2 4 ought to have according te the form of t/ ein gg. 0E7647 0 nd fine ; and at 
the next at oidance, Le to ham t. ee, c preſent, ion belon, gel is dif 
turbed by any g vas party to the ſaid tine, or by 6 me other in 
his ſtead, 


It is . that from henceforth they that be {7 diſturbed fhall have 
no need to ſue a quare impedit, but J all retort to the real wr 
ue ＋ 

And if the ſaid concord or agreement be #7 zund in the roll or fine, 
then the fheriff ſt. il be comma: ded, a? he give kr:awuledge unto the 
aifrurber, that he be Dead at — day, containing the " ſpace of 15 
days er 3 qweeks, { as the place happeneth to be far er near ) for te ſbeæu 
if he can ; allege a'y th ng 70 heref: re the party that is diſtui bed ought 
not 20 preſent. 

And if he came not, or perady _ doth come and can allege nething 
te bar the party of his prejentat: on, by reaſ;n of any deed made, written 
1 nce the fine was made or iurolled, he ſhall 1 recover his preſentation with 
Dis damages. 

No da- Sect. 3. And if the 6 months be nat paſſed, but the preſentment le 
_ dercigned within He ſaid time, then damages hall be awarded to the 


this act are 
to be * reco- half year” 3 value of the 4 
rered — And if the di fturc ber have not awhereof he may recempence damages, 
again bim ; he. . 
z. I caſe u here the biſh:p conferreth by lapſe of time, he [hall be puni 52 a | 
retitor or by two years wks, i 
diſtur ber. 
2 inſt. 363. In a quare impedit againſt the patron and incumbent, the plaintiff recovers the ad- 


N PM. er eſtre teu; and decauſe the incumbent w as impeditor, for that he had counterpleaded the 
title of be pia if, theretore he recove:ed the value for twwo years as well ayairſt the incumbert as the 


patron, 2 "4 303. 


*[397] 
And if the advoauſon be dereigned within the half year, get the 


d:;?urber ſhall be puniſhed by the impriſonment of half a year. 

2. 7 Anne, cap. 18. Foraſmuch as the pleading in a quare im- 
edit is found very difficult, whereby many patrons are either defeated 
of their rights of pr eſentatien, or fut to great charge and 0 A477 2 
recover their right, which is gccuſioned by the law as it now ig; 
remedy wheresf, be it enacted by the queen's me? excellent majeſty, by 
and with the advice and conſent of the lords ſpiritual and temporal, and 
commints, in parliament aſſembled, and by the author ity of the ſame, . that 

20 v/urpation upen any nh in any church, vicarage, or other 
ecelefin/iical promoticn, ſhall diſplace the late er intereſt of any perſon 
entitled to the ade whſon or patronage theresf, or turn it * a right; but 
be cr fbe that would have a righ t if no uſu ation had been, may 
preſent ir maintain his or her quare unpedit ; upon the next or any ther 


aucidance, (if diſturbed ) notwithſanding ſuch uſurpation, 
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(D. c) Upon what Thing Uſurpation may be. 


[i. JF a d;native becomes void, and after a ſtranger preſents 

thereto, and his clerk 1 is l inſlituted, and inducted, 
yet this is not any uſurpation to the true patron; but all this is 
merely void. Co. Litt. 344. 

2. If the ordinary deprives an incumbent for crime or other Watſ. Comp. 
eguſe in avhich he ought to give notice thereof to the patron, but he —- - 
does nit give notice thereof to the patron, but after a franger pre- cites 32 ; 
ſents his clerk, who is inſtituted and induced, and 6 months paſs ; 
it ſeems that this is an uſurpation upon the patron ; for though See the ita- 
the ordinary ſhall not have any advantage of any lapſe without a of 7 

nnæ, cap. 
notice, yet the church of itſelf is void, and againſt ſtrangers the 18. 4 (C. c. 
patron is bound to take notice of it at his peril, See Trin. 44 2) ſupta. 
El. B. R. GREENE axp Baker's caſe.] 

Z. If my clerk, being inſtituted and inducted, reſgus into the 
hands of the ordinary by covin between him, the ordinary, and 
J. S. of purpoſe that J. S. ſhall preſent J. D. to the intent 10 
defi eat me, the very patron, of my preſentation, and J. S. preſents F. D. 
accordingly, and 6 3 paſs, yet this ſhall not be any uſurpation, 
becauſe the ordinary hath not given to me any notice of the reſig- 
nation; for otherwite every one may be defrauded by ſuch cove- 
nous dealing. Tr. 40 El. B. between Lacox and the BisHop or 


Lixcolx. Per Curiam, ] 


(E. c) Uſurpation. What Act or Thing will make 
an nr or put a Man out of Poſſeſſion. 


LI. F a man recovers in a quare impedit, and has execution, every — > 
* mpe it pl. 
other is out of poſſeſlion thereby. 9 H. 6. 57.) 1 


C2. If a man brings guare impedit againſ} the incumbent only with- [398 J 


out the patron and recovers, and by awrit to the biſhop the incum- oy _-_ 
bent is removed, and the clerk of the recoveror inſlituted, this ſhall 3 


put the patron out of N though he was no party to the —Recovery 
ſuit. Dubitatur. 9 II. 6. 32.] | 2 
ſtranger, or 
againſt rhe incu oo ent ihe W pores ret rawed, ſhall not bind the patron 3 quod nota, Br. Quare Impedit, 
pl. 47. cites 7 H. 4. 25. 37. And Brooke ſays it appears elſewhere, that where the king or the 
fope prefents the qUare } robe ſhail be againſt the incumbent alone, and in other caſes it ſhajl be more 
commonly ayainit the patron and incumbent, or againſt the patron alone, unleis in ipecial caſes. Br. 


Quare Impedit, pl. 47. 


T3. If the / be a diſturber, no lapſe ſhall incur by his diſtur- 
bance, though the church be void by 6 months. Tr. 3 Ja. B. R. 
between PALMER AND SMITH. Reſolved per Curiam.] 

1 A if the patron preſent to the biſbep, and he avi not examine 
the clerk but delays Lim, by which the 6 months paſs, yet no lapſe 

a incur to the biſhop; becauſe he is a diſturber, and this 
comes 
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comes by his own diſturbance. Tr. 3 Ja. B. R. between Par urn 
AND SMITH. Reſolved per Curiam.] 

(5. If a frenger preſents to my church being void without any 
right or title, but merely by tort, but he preſents by , and bis 
clert is admitted, inſtituted, and indufed, and 6 months paſs, vet 
this is not any uſurpation to me; becauſe the preſentation, admit- 
hon, and inſtitution are made void by the ſtatute of 31 El. and 
the preſentee is not incumbent de facto. Co. Litt. 120.] 

6. If I preſent my clerk, who is admitted, and alter anther pre- 
fents and oufts my preſentee without title, now notwithitanding that 
preſentee will nat fue ſpoliation, yet I am nat out of poſſeſſion, but 
after the death of my preſentee 1 ball preſent again. Br. Confulta- 
tion. pl. 1. cites 44 E. 3. 33. Per Tank. | 

7. In ſcire facias it was agreed, that if the Ling /ciſer ad 
of a prior alien for wer and preſents, and aſter the prizr is reſtored, 
this does not put the prior out of poſſeſſion, nor ſhall the preſent- 
ment of the guardian in chivalry put the heir out of poſſetſion; 
for the poſſe fuer of the king affirms the title of the prior alien, and of 
the heir; but the heir nor the prior alien , not make title by 
this preſentation of the king. Pr. Preſentation, pl. 47. cites 46 E. 
. 8. Where the defendant preſents in jure uxcris, vet if ſhe has no 
right, this does not velit poſſeſſion in him. Br. Quare Impedit, 
pl. 108. cites 14 H. 6. 23. 

9. Between patrons, if one of them be preſented and admitted, 
and inftituted by the ordinary, and is in by 6 months, this ſhall gain 
poſſeſſion; contra where he preſents a clerk, and puts him in prfſeſſean 
without the ordinary; as where I have a free chapel, to which I 
may make collation, and put my clerk in myſelf without preſent- 
ing to the biſhop, there if a man at an avoidance puts in his clerk 
who is in by 6 months, this does not put me out of poſſeſſion, nor 
if he preſents him to the ordinary, who admits and inſtitutes him. 
So where an abbot is elefive, and not preſentable, there preſentation 
does not gain p:ſſiſſion, per Markham, quod Danby conceſſit; but 
Newt held contra, and that in thoſe caſes of preſentation to the 
biſhop, where the clerk is admitted and inſtituted, he is a clear 

gainer of poſſeſſion; otherwiſe it ſeems clearly to be, where he 
puts him in poſſeſſion of his own authority, by which he continuss 
till the 6 months paſs ; this does not gain poſſeſhon clearly as it 
ſeems, contra of the biſhop who makes. collation by lapſe; for 
there 6 months make poſſeſſion. Br. Quare Impedu, pl. 83. 
Cites 22 H. 6. 25. | 
3991 10. A prier was ſciſed of an advowſon, and granted the 2 next 
er 3 reſentatians to W. F. and his heir, the church voided, V. preſented 
1 and died, the church voided again, and his fn and heir preſerited, 
ral ofa auhereas it is cnly a cbatile; and it was agreed that this is a uſur- 
eee pation which puts the party ® to his writ of right of advowſon by 
ſon azpurte. the common law, but now this is exprefsly aided by the ſtatute 
rant grant Of V. 2. that uſurpations permitted by termors ſhall not grieve 
ker wo him in the- reverſion, by which at the next avoidance the prior 
dane, 


6:2 dics, 2 preſented, and iſſue was taken by the other, that the prior did 
not 
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not grant modo & forma, &c. and would not ſtay the matter in the iſſue en- 


aw. Br. Quare Impedit, pl. 14. cites 34 H. 6. 27. | ters into'the 
law 2 5 pedit, pl. 14. cites 34 H. 6. 27 „ manor, then 
the grant is vid, as it ſcemed by 3 Rep. 81. And although ſuch granree preſents by colour of ſuch 
grant, yet that is a uſurpation which ſhall bind. Noy, 143. Anon. 


11. By the gn of the king by preſentation, or by the poſſeſ- Ne preſenta- 


' ＋ herlo : , - tion ſhall 
ſion of any other perſon by preſentation, every other is out of poſſeſ- _ — * 
ſton. Br. Quare Impedit, pl. 18. cites 35 H. 6. 59. Ce Ls 

evbich is a 


perfect preſentation, ard where the incrmbert continues by 6 menths; for 10 preſentments within 6 


months mall not gain paſſeſfion. Br. Quare Impedit, pl. 149. cites 12 H. 8. 12.8. P. If all 
tua cle, ks dic within the 6 monchs. Br. Preſentation, pl. 22. cites 14 H. 8. 2. 


12. He who preſents hin;ſolf by a ſ[range name, where he 1s patron it j. x. 
and takes, he ſhall be put out for ſpoliation; for he may pray the pray the er- 


ordinary to admit him, but not preſent himſelf, Br. Quare Im- I 
pedit, pl. 18. cites 35 H. 6. 59. Jn Pay 
docs, this 


does not gain poſſeſſion : for there is ns preſentation 3 for he cannot plead plenarty of his own preſent- 
meut. Br. Preſentation, pl. 23. cites 14 H. 8. 2.— Br. Quare Impedit, pl. 86. cites 14 
He. 8. 2. 29. 


13. If a church becomes void, to which I have cauſe to preſent, 
and a ſtranger makes preſentation, and his clerk is inſtituted and 
inducted, againſt whom a ranger brings quare impedet, and reco- 
vers, this recovery ſhall not grieve me who am rightful patron, 
and a ſtranger to this recovery, &c. Agreed per tot. Cur. 
Keilw. 49. pl. 4. 18 H. 7. 

14. If a flranger preſents the very patron, this will not put him 
out of poſſeſſion. Br. Preſentation, pl. 23. cites 14 H. 8. 2. 

15. If the ordinary makes collation within 6 months, this does Coilation | 
not gain poſſeſſion to the ſucceſſor : for he has colour as ordinary; 22 
cortra, where he preſents without colour, Note the diverfity. Br. "ouſt the pa- 


Preſentation, pl. 23. cites 14 H. 8. 2. tron of his 
poſſeſſion; 


but preſentaticn with adm ſſian gains poſſeſſion, Per Coniſby and Fineux Ch. J. accordingly. Idid. 


16. If a man preſents Limſeff, and is inducted, and dies, this So it is of 
does not toll the action of the very patron; but he may have . 
quare impedit, and this does not gain poſſeſfion. Br. Preſenta- 
tion, pl. 23. cites 14 H. 8. 2. 

17. A college was founded by the name of Aulz Schelarium Re- 
gimte de Oxon. The prov? of the ſaid college preſented to a 
church being void by name of the prove? of the college of the 
queen in Oxon, and omitted the word ( ſcholarium ): and it was 
hd clearly by the court, that this pretentation thus made, by a 
contrary name of their foundation, ſhall make ns v/urpation, nor 
gain any patronage to themſclves; for there was no ſuch name 
oi incorporation as they preſented by, and ſo conſequently no 
uſurpation thereby by them gained. Bulſt. 91. Mich. 8 Jac, 

Dr. Ayray v. Sir Richard Lovelace. 

18. It was held by Brampiton and Crooke J. that a naked 
preſentment without any induyftien, does not gain any right, and 
the very patron by this is not put out of poſſeſſion, but that * 
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the inſtitution and admiſſion by the ordinary, which is a judicial 
act, that makes the uſurpation, and there is not any intereſt 
gained before; for if there be a preſentation without inſtitution, 
nothing is done, therefore if the uſurpation is gained by the in- 
ſtitution, which is ſubſequent to the preſentation, the uſurper in 
his declaration cannot ſay that he was ſeiſed in fee and preſented, 
f 400 ] which is precedent to the act which makes the uſurpation, viz. 
the inſtitution, and till inſtitution no eſtate is drawn out of the 
uſurpation ; that if after preſentation and before inſtitution the 
very patron grants his advow ſon to a ſtranger, the grant is good, 
though afterwards there be inſtitution of the clerk of the uſurper. 
And they ſaid that in truth there cannot be an uſurpation to gain 
the fee till the inſtitution, and by relation, which is a fiction in 
law, it ſhall not be ſo taken; for relation and fiction is to pre- 
ſerve, and to prevent miſchief, and not to do a tort, as the caſe 
in queſtion is. But Barkley and Jones held, that the preſenta— 
tion is the ſole act of the party which gains the advowſon, and 
the inſtitution is only a ſucceeding ceremony; and when the 
ceremony is performed, it ſhall have relation to the precedent 
act; and cited 6 E. 3. 41. b. that preſentation in time of war, 
and inſtitution in time of peace, ſhall! be an uſurpation in time 
of war. Et fic pendet, Jo. 427, 428. Hill. 15 Car. B. R. in cafe 
of Sir Henry Harper v. the Bailiffs and Burgeſſes of Derby. 


(F. c) Uſurpation. For whom the Uſurpation ſhall 
| be ſaid to be. | 


Wai. Comp. [I. JF the ting preſents in right of his ward, ho has not any right 
= 3 to the advow ſon, this veſts the inheritance in the ward by 
e uſurpation, becauſe he has expreſsly preſented in his right. 42 
caſes. E 3. 4 b. 43 E. 3. 14. b. Contra 22 L. 4. 9. b.) 

2. £2 it is of a common guardian. Contra 17 E. 3. 60. 7 II. 

4. 26. b.] | 
Watſ.Comp. [Z. If I preſert as precurator 19 J. S. to a church of which 7. N. 
8 . - F 1 . 

* ir ſeiſed ; this ſhall be an ufurpation for J. S. if I am procurator 
207. cap. 13. E. 6 » | 
cites S. C. Of J. S. 17 E. 3. 60.] ; 

[4. So it ſhall be it I preſent as his procurator, though T be not 
| his procurator. 17 E. 3. 60.] 

Watſ.Comp. [F. So if I myſelf am ſeiſed of an advowſon, and I preſent as 
_ _ procurator to a firanger, this ſhall be an uſurpation upon myſelf 
5. C8. p. for the ſtranger. 17 E. 3. 60.] 

Admitted | 
per Cur. Ow. 142. in C. B. 42 Fliz. in the caſe of Ruryv. Torsrv. And uron the. reaſon 


was ſ-iſed of an advowſon in fee, and did let it to the defendant for years, and during the leaſe be pre- 
ſented the d:fendant ; and the doubt was, wietier this was a fur;cader or an extirguiſhment. Aud it 
was held by ail the juſtices, that this couid not be a ſurtender, but i; cleazly an extingulſhment. 


6. So ſhall it be, if I preſent as attærncy to a franger of an ad- 
8. P. Co. 7 7 a 7 2 ; 
Litt. 52. a- yowſon whereof I myſelf am ſciſed, this ſhall be an uſurpation 
nn for the ſtranger. 17 E. 3. 60. b.] 


putting my- 


ſelt out of f ff:Tion, becauſe the patentee comes in by the nſtitut on and in:vuliion of the ordinary. 
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(G. c) Uſurpation. What Perſon [may] uſurp. 
he King. 


LI. T king may uſurp. 42 E. 3. 4. b. 43 E. 3. 15. D. 18 raged ng 


EI. 351. 22. and cites Trin. 35 H. 8. The king may ect 
gain an adyowſon by preſentment, and plenarty by fix months Windban {A 

: 5 . . or true ic 
without any title. Alſo againſt an infant purchaſer.] 1 
king cannot do wrong to any; but that which makes the tort, and cauſes the uſurpation, is the in- 
® ſtitution and induction, which is not properly tort, becauſe they are judicial acts. Sid. 163, Brown 
v. Spence. 

23 impedit by the Ling, who counted hot be bimſelf was ſeiſed of the advowſon, and preſented 
his clerk, &c. who evas inſtituted, &ce. and after died, and he preſented again, and the defendant diſ- 
turbed him, the deſerdant ſai.!, that before the King preſ-nted, or any thing had, J. S. was feiſed, &c. and 
preſented, and bis clerk inſiituted and inducted, and conveyed the advowſon to bimſelf by grant of J. F. and 
after the church weided, and M. S. informed the king that be bad intereſt, by which the king preſented, 
and his clerk was received and inſtituted, &c. and after the ch:rch vsided again, end the defendant tre- 
ſented, by reaſen that be was within age at the time of the preſentation of the king, abſque boc, that the hin 
bad ot ber title but by the infirmaticn. And it was held that the king was in poſſeſſion by reaſon of his 
preſentation ; and therefore leg that the king may be an uſurper. Br. Quare Impedit, pl. 
H. 6. 5$9.——}Þr. Prerog. pl. 6. Cites S. C. 


18. cites 35 


| 401 
For whom. | 


See (F. c) 


[2. If the king preſents in right of his ward, who has not any | 
Pls I, 2. 


right to the advowſon, this veſts the inheritance in the ward; 
for he has expreſsly preſented in his right, and is an uſurpation. 
Ergo 42 E. 3. 4. b. 43 E. 3. 14. b. Contra 22 E. 4. 9. b.] 

C3. So ſhall it be in caſe of a commor. guardian. Contra 7 H. 4. 
26. b. 17 E. 3. 60. 


Fol. 371. 


(H. c) Who may uſurp in reſpef of the Eſtate. 


4k JF a man ſeiſed of an advowſon in fee, grants the three next Hob. 315. 
avoidances of the church to J. S. and after the church 8. 


— ——— — —7 NCI 
* 


eee eee 


Fx . 


— — 


voids, and the grantor himſelf preſents, and his clerk inſtituted and — — 
inducted, though the grantor himſelf has the fee, fo that he can- 
not gain a new fee by an uſurpation, yet this ſhall be an uſurpa- 
tion as to the grantee, by which the two other next avoidances 
to him granted are turned to a right; and fo becauſe he cannot 
have a writ of right, he is without remedy for them. M. 16 Ja. 
B. between Sir WILLIAu ELLWAYES AND TaiLoR, Per Curiam. 
Intratur. Contra. Co. Litt. 249. there cites H. 18 El. B. per 
Curiam, for the privity between them makes it] no uſurpation, 
and becauſe he cannot uſurp upon himſelt. ] 


of the three 
avoidances 
is all one en- 
tire intereſt, 
and he can- 
not have 
writ of 
right by 
reaſon of 
the feeble» 
neſs of his 
eſtate, and 
this uſurpa · 
tion is not 


remedied by the ſtatute of W. 2. 3. And fo his right being remedileſ+, it is gone, and he in 
reverſion is ſeiſed in fee diſcharge by this grant, and having uſurped within the 6 months, the in- 
| tereſt does not continue divided in him; and if he dies, his executor ſhall not have it but his heir, for 
it is drowned in the reverſion ; as if tenant for life he diſſeiſed by him in reverſion, and dies ftifed, 
this is a deſcent of the eſtate in fee, and ſo the reverſioner is ſeiſed in fee of the advowſon. 


accordingly. But Hutton contra; far he held that they were 3 {ſeveral intereſts, as if 3 ſeveral grants 
| 2. But 


had been made. Jo. 6. pl. 4» S. C. 


Adjudged 


— — 


= 


2 


— — — 
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_ 8 C2. But P. 12 Car. B. between Lr AND SR ANTHONY AGFR 
9 2A. an * * * . . . 
ache end of in ejectionæ firmæ, adjudged per Curiam, that if r of an ad- 


pl. 1. next vowſon wſurps upon his leſſee for years, that this ſhall not ouſt the 


leſſee of the next turn, becauſe leſſor cannot make any uſurpation 
upon himſelf for the privity between them; and therefore this 
preſentation upon the leſſee only bars the leſſee for this turn only, 
and his eſtate not turned to a right; and in this caſe they de- 
nicd the faid cate of Sir WILLIAu ELLwavyes axp TailouR 
to be law.] 


C4021 (H. c. 2) Who ſhall be faid to be the Lyurßer. 


i; IT a head of a corporation, by a «rr:ng name of incorporation, 
preſents a clerk, who is admitted, inſtituted, and inducted ; 
the party who is preſented ſhall not by the prefentment be the 


uſurper, becauſe the preſentment as to him (being by a void name 


of incorporation) is void in itſelf, and he by this gains nothing 
at all (the preſentation of him being by a contrary name differ- 
ing from the name of the foundation ;) but this c://a7iz12 here by 
the biſhop ſhall make him to be the uſurper. Per tot. Cur. 


1 Bulſt. 91. Mich. 8 Jac. Dr. Ayray v. Sir Richard Lovelas. 


Se(B.c) (I. c). Uſurpation. Upon whom. Upon the King. 
4 Ir others] EA 


For the ad- CI. FF the king be /ci/ed of a manor to which an advowſon is ap- 

3 pendant, the church becomes void, and a ſtranger uſurps; 
SA * . * . . * . 

— this is not any uſurpation as to the inheritance; for the king may 


the inherit · grant the manor with the advowſon appendant, and the patentee 


afſe roſe * _— , 
— ſhall preſent to the avoidance. * Hobart's Reports, 189. ] 


tee, and is not made diſappendant, 25 in caſe of a common perſon; for the king cannot be put out of 


ſſeſſion; but the patentce ſhall not have quare impedit of the firſt diſturbance ; for that preſentment, 


being 2 choſe en action, doth not paſs unleis mentioned in his grant. And if the patentee brings quare 
impedit on the 2d avoidance, he ſhall rake bis ritle by the preſentment of the king not making mention 
of the uſurpation. 3 Le. 17. pl. 47. Mich. 14 El'z. Anon. 3 Le. 61. pl. 89. Mich. 18 
His. C. B. the S. C. in the lame words. Dal. 75. pl, 1. Anno 14 Eliz. S. C.—“ Hob. 242, 


2. But a man may uſurp bn the queen ; for the plenarty, 
&c. is good plea againſt her. 18 E. 3. 2. Adjudged. But there 
quzre.] 
[3. This uſurpation ig only te the preſentment.] 
Aman may 4. A man may uſurp upon the king, and put him to his worit 
his clerk be received, as well as upon a common perſon; quod nota z and this puts the king out of 
| n. Br. Quare Impedit, pl. 39. cites Fitzh. Quare Impedit, r5. and 18 E. 3. 15+ But 
Brooke ſays it is ſaid elſewhere, that lapſe ſhall not h II place againſt the king ; for nullum tempus oc- 
currit regi; and fiom hence it ſeems that the king may have quare impedit after the 6 months, if 
the church be void; but if it be full by preſentation, and ng fatren nor incumbent alive wwh5 may be ſaid 
Aus ber, againſt whim the king may recyver, the king is put to his writ of right of advowſon ; contra it 
m: where they are alive; for plenarty is no plea againſt the king. Per Cand. Put Belk. contra, 
In auars impedit it is admitted, that mus preſentations ſhall put the king cut of poſſeſſion, and put 
bim to bis 401i of right of advowlon, Br. Freſcutation, pl. 9. cites 47 E. 3. 4.— And lays, - 24 
| y% 


3 — 234 — 


Dreſentation. 402 


FP. 3. 37. that the king ſhall have quare impedit or writ of right of advowſon, and ſome other 
actions. And Brooke lays, from hence it ſeems that the king may be out of poſſeſſion. Ibid. 
Br. Prerogative, pl. 9. cites S. C. — Br. Quare Impedit, pl. 39. cites S. C. and 21 E. 3. accord- 
ingly. S. Þ. Br. Prerogative, pl. 110. cites 41 E. 3. 10. Vaughan Ch. J. faid, that the 
rea on why tvs uſurpariins put the king out of prſjeſſion is, that after the death of the firſt incumbent 
there is none againſt whom he may bring his action. 2 Jo. 10. in caſe of the King v. Jervice, cites 
Stamf. Prer. 39. 54. 62.——Bur lee pl. 5. 


[5. A man cannot uſurp upon the king for the inheritance and [ 403 ] 
put him to his aorit of right though he preſents tavice. P. 13 Ja. B. + 1 7 ** . 
Contra adjudged between the KING plaintiff, AND THE BisSHoP ;. * . 


or WiNCHESTER AND MaTTHEws defendants. D. 18 El. 35 1. the opinion 


2 a 25 71 of Anderſ 
22. D. 28 H. 8. 24. 153. Co. 6. GREENE, 30. cites P. 25 El. Chi china 


3. Intratur. NI. 21. 2. El. Rot. 2218. between + PESCOD AND thartheking 

YarDlEY. Adjudged, that double or treble uſurpation by ſeve- is put to his 

ral perſons does not gain the“ inheritance of the advowton out 2 
2 — 0 


of the king; for it is permanent, and is not diveſted thereby.] error being 
brought in 

E. R. this judgment was reverſed, by the opinion of Popham Ch. J. Yelverton, Williams, and Tan- 
field, Fenner being e contra; and they alleged two reaſons; iſt, The right of patronage, and the 
atvowton itſelf being an inheritance in the crown of record, the law fo protects it, that by no tort 
done by a ſubjeR it can be diveſted; for in caſe of the king there ought to be the ſame means to 
Civett it cut of the king, (viz. a record) as there is to entitie him, and here is no matter of record 
againſt the king; for the preſentation by a ſubject is only matter in fact, which act, though it is 
mixed with the juricial act of the biſhop, yet it ſhall not prejudice the king, inaſmuch as it is 
grounded only upon the tort of the ſubject. 2diy, No man can th-w when and at what time the uſurp- 
ation upon the king commences ; for there is no doubt, but after the 5 months paſſed from the incum- 
bency he may well preſent ; for plenarty is no plea againſt the king, & nullum tempus occurrit reg, 
and after ſuch uſurpation upon the king, there is no doubt per Cur. but that the patronage is yet in 
the king to grant. And they ail held, that during the life of the firit preſentee, there is no doubt 
dut that the king may preſent, and then the death of the incumbent cannot make that an uſurpation 
which was not to in his life; for his death is a determination of the firt tort, which will rather aid 
than hurt the king. And per Tanfield, according to this reſolution it was reſolyed alſo 23 & 24 Elia. 
C. B. in one BAR DLT s caſe, though in that cafe there was not any induction, which was the reaſon 
that the opinion of the judges was not delivered in point ct judgment, but all were of opinion as they in 
this court now are; and no bo in the law is contra, but only a glancing opinion in 43 E. 3. 19 E. 3. 
and 18 E. 3. Yelv. 90, 91. Prin. 4 Jaw B. R. th, King v. Matthew. —Noy, 18. S. C. 

+ Mo. 338. S. C. accordingly, by name of Yardizy v. Preſtwood And. 81. pl. 147. S. C. 
accordingly. Cro. J. 123. S. C. accordingly, by name of the Ring v. Champion. 

Quare impedit by the king, the defendant pleaded, that the church was full the day of the aorit fur - 
shajſrd, &c, and I his counſel demanded judgment of the writ ; et non allocatur againſt the king. 
And there it is. agreed in a manner, that plenarty is no plea again the king claiming in his own 
right, or in another's right, by which the def:ndant alleged tao proſertments in bis anceſtor one m— 
| another, to prove uſurpation to put the king ont of pPeſſicn. And per Belknap clearly, this ſhall not ſerve 
againſt the king, by which Candiſh dated not demur, but traverſed the preſentment of the king. Br. 
Plenarty, pl. 1. cites 43 E. 3. 14. Uſurpation upon the king does not gain poſſeſſion. Br, Quare 
Impedit, pl. 28. cite: S. C. But Brooke ſays, quære inde 7 Orig. is (counſe! de luy in judge 
ment, &c.) 

In a ſpecial verdict in treſpaſs, it was adjudged, that an uſurpation on the ling's title by preſenta- 
tion will put him out of poſſeſſion, and he is put to his guare impedit, and cannot preſent, till the in- 
cumbent is removed by judgment. F Bur double or treble ufurpations by ſeveral perſons ſhall noe 
gain the inheritance of the advowlon cut of the king 5 for that is permanent, and cannot be deveſt- 
ed. Whereas, as to pieſentation, the king may be put out of poſſeſſion, becauſe that is tranſitory, 
Adjudged 6 Rep. 30. a. Trin. 44 Eliz. B. R. Green's caſe. —-S, P. oetermined on a writ of error, 
Cro, J. 122. the K1NG v. CHAMPION, with this further reaſon, that the king is put to his action 
of quare impedit, becauſe reaſon requires that the church ſhould be ſerved Cro. J. 38 5. the 
King v. the Biſhop of Norwich. S. P. adjudged, — 5 Cro. El. 519. in Huſſey's caſe. S. P. 


[6. The patentee of the king of an advowſon preſents tævice to the 
church, and his clerk is inſtituted and inducted where the patent ua 
void, in law, and || it did not paſs by the patent, yet the patentee || Fol. 372. 
has ſo gained the poſſeſſion of the advowſon by this uſurpation wm 
againſt all frangers, that at the next avoidance, it he be ROY 
© ; : al 
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he may maintain againſt a ſtranger, «vb9 mates m title therets, an afſiſe 
of darrein preſentmeat. D. 18 El. 351. 22. Adjudged. | 

If = feme [7. An uſurpation may be hn a feme covert, 50 E. 3. 13. b. 
purchaſe 2 at common law. ] | 
advowſor, 
and take a huſband, and the church voids, and the firanger doe: preſent, and the hyſhind ſuffers an 
uſurpation, &c. By this uſurpation the wite ſhall be out of potlethon after the 6 months paſt, and 
the ſhall be put to her writ of right of advowſon if ſhe have preſented before; and if the have 
not preſented, ſhe is without remedy ; but otherwile it is, if the teme hath an advowſon by deſcent, 
or by courle of inheritaice. F. N. B. 34. (Ss) 


Buttheking [S. If a common perſon ufurps upon the king, and his clerk. 


org is admitted, inſtituted, and induFed, the king is put to his quare impe- 
impedit at dit, and cannot preſent till the incumbent is removed, Co. 6. 
any time (GREENE, 30. ] 

during the . "20> 

Fres of the patron and incumbent, or of the incumbent only, thouzh it be after the 6 months. Br. Quare 
Impedit, pl. 39. cites 47 E. 3. 4. If theie be an Aſurpation upon the ling by a c:mplete plenarty, 


the king cannot preſent to the church before he has removed the incumbent by quare impedit, 


leſt contentions might grow in the church between the ſeveral claimrz of the benefice, to the diſ- 
turbance or hindrance of divine ſervice, and this was by the common law. But in that caſe the 
king is only put our of peſſe//on at to the bringing of an action, but the inheritance of the advowſon is not 
deveſted out of him. 2 Inſt. 358. 


L 404 ] Co. If the ward of the king has an advotiſen in groſe, whereof he 


3 is ſeiſed in fee, but this is not found in the office, and after the church 
= * voids, though the king may preſent thereto without any office 


Hazrza v. thereof found; yet if a ſtranger preſents, and his clerk is in by 6 
3 months, and after the heir ſues livery, this is an uſurpation en 
Buscrsezs he heir; for the king without ſuch office had not any poſſeſſion 
er Dzzxv, therein to protect the inheritance of the heir. Hill. 14 Car, 
who fre- B. R. between HareER AND WIERSDALE in writ of error upon a 
Wierſdale, judgment in Bank in quare impedit adjudged per Curiam. In- 
and there tratur, ] 

ſame point | 

was agreed; becauſe the king for want of an office found had not gained any particular eftate, and fo this is 
fuch uſurpation as vi diveſt the whole intereſt in the advowſon, and put the heir out of polſeſſion. But if 
an eſſice be fourd in ſuch caſe, and thereby the king entitled to the advowſon during the non-age of the 
heir, and a ſtranger preſen's to an avoidance happening after the death of the anceſtor and the office 
found, this thall not diveſt the reverſion out of the heir; for though the ſtranger has by his preſenting 


gained the poſſeſſion of the advowſon pro hac v.ce, yet this does not diveit the eſtate of the king during 
the non-age of the heir; and if the eſtate of the King was not diveſted out of him, the inher tance 


ſhall not be; for ſo long as thr particular leſſee or grantee for years, or the lord by reaſon of ward is in 


poſſeihon, the reverſion tha'l not be diveited or turned to a naked right, 


10. If an infant prrchaſes an advowſon, and uſurpation is had 
upon him, he {hall not avoid it by nonage ; for the ſlatute ſays, per 
. negligentiam cuſtodum, which is of an infant who is in by deſcent ; 
for an infant and feme covert were bound by uſurpation at common 

lato after 6 months, Br. Coverture, pl. 70. cates 35 H. 6. 62. 
4 Le. 209% 11. The king was ſeiſed of a manor to which an advowſon was 
pi. 339+. appendant, and the church being void, a franger preſented A. who 
Eliz. B. R. was in by 6 months wnkngwn to the council of the king, who after- 
S. C. Anon. quards granted the manor with the advowſon to M. R. Then A. died. 
It was held per Cur. that the grantee ſhall 3 becauſe the ad- 
vow ſon was always appendant, and the inheritance thereof paſſed 


with it to the grantee ; for it was not made diſappendant by this 
| uſurp- 


Preſentation. 


vſurpation unto the king, though in the caſe of a common per- 
{on it had been ſo, until he had continued it and made it append- 
ant again by a writ of right of advowſon. And it was agreed, 
that W. R. the king's patentee ſhall have the next avoidance, 
(though he could not have the preſent avoidance for want of be- 
ing mentioned in his grant, ) and in qua. imp. to be brought by 
him, he ſhall make his title by the laſt preſentation of the king, 
without making mention of the preſentment of the ſtranger. 
Hob. 140. pl. 192. Mich. 13 & 14 Eliz. Anon. | 

12. It was held by all the juſtices, that no uſurpation can be 
upon parſon imparſonee, Pl. C. 501. Mich. 18 & 19 Eliz. Grendon 
v. Biſhop of Lincoln. = | 


(x. e) Uſurpation. Upon whom. Ins refte# of 


Eſtate. 


[i. 17 tuo jointenants are ſeiſed of an advowſon, and the one 8. p. If the 
preſents alone, yet this does not put the other out of poſ- adronſon be 


a ant 
ſeſſion. P. 7 Ja. B. between KITE AND THE BIsHO or BRISTOL. but it ſorter 


Becauſe the ordinary might have refuſed the clerk, and by reaſon for che 
of their joint title. 27 H. 8. 11. b.] | „ 
quare impedit after his death. Br. Preſentation, al. &c. pl. 1. cites 27 H. 8. 1. But he ſays, quzre 
it it had been an advowſon in groſs. — If one preſents alone, and his clerk is inducted, the other is out 
of poſſeſſion. Br. Quare Impedit, pl. 52. cites 11 H. 4. 54. per Hanke. And Brooke ſays, the 
king's attorney in 35 H. 8. agreed with Hanke clearly, 

4051 


[2. So one tenant in common of an advowſon preſents alone, Br. Proſe 
this does not put the other out of poſſeſſion. P. 7 Ja. B. be- el 


eween Kite and the Biſhop of Briſtol.] — 

tis point. 

[3- One coparcener cannot uſurp upon the other by preſenting where ere 
alone without the other. 17 E. 3. 37. b. P. 7 Ja. B. D. 9 El. Parcener pre- 


259. 20. Dubitatur 15 E. 3. Aſſiſe Darrein Preſentment, 11. a 2 
0 E. 3» 39-] Coparcener, 

| this does not 
put her to her writ of right of 2Svowſon as uſurpation made by a ftranger ſhall do, by reaſon of the 
privity, ſo that ſhe loſes nothing but this turn, and ſhall have her turn again when it comes to her 
turn again. Br. Quare Impedit, pl. 139. cites 22 E. 4. 8. ———S. P. Br. Quare Impedit, pl. 157» 
Cites 2 H. 7. 14. So of grantees of coparceners. Br. Quare Impedit, pl. 139. 


Ten preſentations by one coparcener ſhall not ouſt the other of his turn, though the E months paſs; 


for there is privity, and the claim by one and the ſame title; per Brud. Ch. J. in C. B. Br, Preſenta- 
ilon, pl. 23. cites 14 H. 8. 2. 


[4. If two coparceners make partition to preſent by turn, the one Fin. Law. 


. vo. 198.— 
may uſurp in the turn of the other. 30 E. 3. 15. — 


[g. But ſuch uſurpation dies not bind her upon whom the uſur- Inc» 8vo. 


pation is at her next turn, but that ſhe may preſent.) „ —"—— 


[6. If 2 coparceners make partition in chancery, or make compo- Watſ.Comp. 


k . | . Inc. Svo. 
ſition by fine to preſent by turn, and after the one preſents in the 210 . 
turn of the other, yet this doth not put her out of poſſeſſion, ces 5. C. 


but that ſhe may preſent to the next turn, and this by the aid 
Vor. XVII. H h of 
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Watf Comp. 
Inc. 8vo. 
218. cxp.13. 
cite, S. C. 


Fol. 373. 
Watſ. Comp. 
Inc. Zvo. 
218. cap. 13. 


Preſentation. 


of the flatute of Weſtminſter 2. cap. 5. or by the common law. 33 
3. Quare Impedit, 196.7 
[7- The dean may uſurp a the 4 by preſenting alone, 
without the chapter, to an advoruſon, whereof the chapter is ſeiſed 
theniſelves (as it ſeems), though both are ſpiritual og 17 
1. 3. 64 b.) 
[8. If 2 churches are united and confilidetes! 1 in one by the aſſent 
of 5eth patrons, and it is agreed they {hall preſent thereto alternis 
vicibus for ever, and after the one preſents in the turn of the other, 


this is an uſurpation; for they are not like to coparceners who 


are privy in blood. D. 9 El. 259. 20.] 

ſg. So if A. ſeiſed in fee of a manir, to which an advow ſon is 
appendant, mates compoſition with B. by fine ts preſent by turn ; by 
this compoſition the advowlon is appendant every 2d turn, and 
if the one uſurp upon the turn of the other, this ſhall put him 


=_ , out of preſentment z becauſe they are nt privies by blozd as copar- 
pl. nag cenvrs are, ner in gate, as jointenants, or tenants in common 
43 E. z. 35. are. D. 9 El. 259. 20. 

oo B. 35 (10. If Tam ſciſed of an advowſon, aud preſent thereto as pro- 
y 2 curatzr 5f J. S. this thall be an uſurpation upon myſclf. 17 E. 3. 
Ow. 142. Go.. adjudged.] 

Rudd v. 


Topfey, cites 1 E. 3. 3. and 24 H. 6. — See (F. b.) pl. 5. 


Watſ.Comp. [II. If a man grant: 2 next avcidancet to J. S. and after a 
ever frranger uſurps upon the fi avoidance, this thall be an uſurpa- 
cites S. C. tion upon the 2d avoidance, fo that it is turned to a right ; ; and 
ver where becauſe the grantee cannot have a writ of right, he is without 
bini remedy. M. 16 Ja. B. between Sin WILLIAM ELLIs and Tax- 
uſurps upon I. OR. Per Curiam.] 

tne frſt 


voidance, Sce (II. c pl. 1. and the notes there. But ibid, pl. 2. is contra, 


Ser pl. 1. 


[ 406 ] 
By the com- 
mon law, if 
an advowlon 
geicer.ded do 
G1 VETS CO. 


C12, If 2 jointenants of a manor to which an advowſon is ap- 
pendant are, and the church voids, and the ene preſents alone, 
this is not any uſurpation to his companion, but it is good title 
at the next avoidance in a quare impedit to allege this preſent- 
ment by the one to ſerve for both. 27 UI. 3. 11. b.) 

13. 13 E. 1. cop. 5. / 5. enafts, That when an advowſon de- 
ſcends unto parceners, th:wgh one preſents twice, and uſurps upon 
his ec-heir, yet he that was negligent, ſhall not be clearly barred, but 
another time ſhall have his turn ts preſent when it falls. 


Parceners, if they cannot agree to preſent, the eldeſt ſhall have the 1 turn, and ſo every one 1 


io ſeniority, and this privilege extends not only to their heirs, but to their aſſignees, whether they have 
their cftate by convey 2nce, or by act in law, as tenant by the curteſy, and therefore although the copar- 
ceners 60 make compufit.un to prelent by turn, this be ng no more than the law appoints, (expreſſio eo- 
rum qua tacite inlunt niht operatur) they remain coparceners of t the ady 'owlon, and the inheritance of 
the ad vou ſon is ht divided; an notwithſtanding this compoſition, they may join in a quare impedit if 
ary itranger ufurp in the turn ot any of them; and the ſole preſentation out of her turn did not put her 
fiiter out ut policſlion in relpect of tue privicy of ettate, no more than if one coparcener takes the whole 
pin s. 2 inſt. 36c. 

Tis law dats excend te u/urfation by one coparcener upin anther as well before partition as after. 2 


In! — 3+ 3* 


14. A 


« 


— 
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14. A man ſeiſed of a mancy with advoawſon appendant had iſſue 
four daughters, and died, and they made partition of the manor, and 
that each ſhould preſeut by turn in degrees, as their age was, by which 
the eldeft commenced, & e. and her clerk <vas in, and after the eldeſt 
died, her heir within age, and found by ier for the king, and he 
ſeiſed the ward, and after the church voided again, and the king 
preſented in turn of the ſecond daughter : and per Cateſby, the king 
preſented in right of the ſecond daughter, and therefore his pre- 
tentment in the turn of the ſecond daughter does not put her to 
writ of right of advowſon; but to this Brian and Choke were 
ſtrongly contra, and that it was ufurpation; for there is 19 privity 
of the partition in the king, and Hi preſentation is in jure regis 
proprio, as bord, and never thall make title to the heir in quare 
impedit. Br. —_— Impedit, pl. 139. cites 22 E. 4. 8. 
15. Where there is a corporation of maſter and confrerers, and 
the maſter preſents in his 9wn name, this will not put the ſucceſſor 
out of poſſeſſion; for he cannot do a tort to himſelf; per Fitz- 
james Ch. Juſtice ; and all the Juſtices in B. R. were with the firlt 
judgment. Br. Preſentation, pl. 23. cites 14 H. 8. 2. 
16. If 2 jointenants preſent one of themſ"tves, this does not gain 
poſſeſſion; for /z i net a preſentation, but a prayer to be admitted. 
Per Fitzjames. Br. Preſentation, pl. 23. cites 14 H. 8. 2. 
17. Where a bifbep ſuffers an uſurpation of a church in right But if a 
of his biſhopric, it ſhall not bind his ſucceſſor, but himſelf only dine be 
. "SF . . 7 purchaſer of 
during his time; and it was reſolved by all, that uſurpations /hall an agyow- 
bind the bifhops who ſuſfer them, but not their ſucceſſors ; becauſe it fon, and ſuf- 
is within the ſtatute 1 Eliz. which reſtrains alienations and grants ©: _ 
by biſhops, &c. And judgment accordingly. Cro. J. 673. Mich. 2 3 
21 Jac. B. R. Dalton v. B«thop of Ely. bind his 


ſucceſſor. 
Per Hobart Ch. J. Ibid. 


18. When one uſurps upon a % for years, this gains the fee, Br. _ 
and puts the true patron out of poſſeſſion; and though by the a 9 
ſtatute of W. 2. cap. 5. he in reverſion after the leaſe may have a 
qguare impedit, when the church is void, or may preſent, and if he 
does preſent, and his clerk is admitted and induded, then he ig re- 
mitted, yet till it be recovered, or his clerk be in, the uſurper 
hath the fce, and the writ of right lies againſt him, and that 


deſcends to his heirs. Hutton. 66. Rudd v. Bithop of Lincoln. 


(L. c) Uſurpation. Upon whom. In what Caſes L 407 


Uſurpation “ upon one ſhall be upon others, at the »$ee(H. c). 
Common Law. 


[i. IF leſſee for years, or guardian, brings quare impedit, though 

the defendant has writ to the biſhop againſt the termor or 
guardian, and his preſentee accepted, yet the tenant of the frank- 
tenement is not put out of poſſeſſion thereby. 50 E. 4. 14. b. 
Curia.) 
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LI . 
— P. 1 (2. If 3 ceparceners make partition to preſert by turn, and the 
„nk dc. eldeſt uſurps in the turn of the middlemęſi, this thall not be any 


vo. 214 0 p 

cap. 13. Uſurpation upon the turn of the youngeſt. * 30 E. 3. 5. 

cites Keilw. 

1. 2 Inſt. 365. 2 H. 7. 4,5. 22 E 4 9. This ſeems miſprinted for 30 E. 3. (15+) and 


is the cate of Sir Richard Talbot w the Biſhop of Hereford, 


The Court [3. LS ] if 3 coparceners are, and the ee preſents in her turn 
— chat qvuithout partition, and after a firanger uſurps in the turn of the 
r e ſecond, yet this is not any uſurpation as to the 3d or iſt coparce- 


all out of peſ- 

cen, 2 ner, but only to the 2d. 12 H. 7. Kell. 1. per Curiam. 

would not 

permit a ſpecial verdict upon the motion of Serjeant Maynard, but a caſe was made of it for the con- 
deration of the judges. 2 Vent. 39. Patch. 35 Car. 2. C. B. Anon. Watſ. Comp. Inc. 8vo. 

214. Cap. 13. cites ſame caſes. And Dr. Watſon ſays the caſe of Vent. ſeems to be upon this rea- 

ſon, that partition made of an advowſon does not fever the right and inheritance thereof, but is 

only of the poſſeſſion, and cites 2 Co. $7. Coxntr's calc; theretore the inheritance remaining entire, 

an uſurpation a ſeverance in the turn cf one coparcener, guns the whole inheritance by wrong until 


avoided, and conſequently muſt put all the coparceners out oi poſleſlion. 


See (M. e) [4. Ss had it been, though partition had been made 0 preſent by 
* . turn. 12 Hf. 7. Kell. 1.) 
5. If tenant for life, the remainder over in fee, ſuffers iſurpation, 
and the tenant for life dies, he in remainder has no remedy for 
this uſurpation. Br. Quare Impedit, pl. 162. cites 16 E. 3. 
And though 6. An advowſon deſcended to 3 coparceners infants, and before 
upon a dii- preſentment by any of them, a flranger uſurps, it ſeemed to the 
dee Court that uſurpation ſhould be h all ; for one right deſcended 
them, the to them, and they may join in the preſentment. 21 E. 3. 31- 
— A it is but a privilege which the eldeſt daughter may waive. Trin. 20 Car. 1. C. B. Rot. 
1849. Hoy v. Blevy. | | 


(M. c) Uſurpations. Defcating of Uſurpations. 


4 br. Quare LT. JF the diſeifr of a manor to which an advowſon is append- 

3 * ant, preſents to the advowſon, and his clerk is indufed, 
(Ile ; . . . 

$2 and after Ae re- enter, at the next avoidance he may preſent; 

1 Br. Pre- for this defeats the meſne poſſcibon and uturpation. f 3 H. 4. 8. 

ſentation, pl. 1 14 H. 6. 16. ] 

31. Cites 

S. C. Fe- the advowſon never was diſapnendant; and by the re-entry of the diſſeiſee all meſne 

eſtates are defeated, and the diſſeiſee remitted. Per Fulth, which was neither denied by the Juſtices, 

nor affirmed. Br. Preſentation, pl. 32. cites 14 H. C. 24. It was ſaid for law, that by his re- 

greſs he has recontinued the manor, and the adyowion was always appendant, and ſo remained after the 

zegrels ; but contra of ad n in greſts Br. Quare Impedit, pl. 107. cites 14 UH. 6. 15. 


Preſentation 2. But if he re-enters within the 6 months, his preſentee ſhall 


is in nature . at 
ee, be received, and the other ouſted. (It ſeems it is intended upon 


und uſurp. recovery in quare impedit.) 14 H. 6. 24. Quzre.] 


adion by one 


that hath a former right, but which was uſurped upon, ſhail work a rcmitter, Cart. 44. Cornwallis v. Hood. 

[408 | | 

—— 13. But otherwiſe it is [of] advawyn in groſe, || 3 H. 4. 8. 14 H. 
Fol. 374. 6. 16.] 

— —_ 


| ; At. Quare Impadit, pl. 45 Cites 8. C. 
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; - 
UA. If a feme ſuffers on uſurpation upon her advowſon, and after F. N. B. 34. 


TR . g : S) in the 
fhe takes baron, who preſents to the next avoidance in right of the . — 


feme, (and clerk indutted,) this veſts the poſſeſſion in the feme. in marg. 
14 H. 6. 24. Qurere.] | 

(5. If the patron of an advowſon creates a vicarage out of it Watt Comp. 
lawfully, and after a franger uſurps upon him in the parſonage, and = = 
after that in the vicarage, and then the patron recovers the aduotuſon 
in writ of right, yet this ſhall not defeat the uſurpation in the 
vicarage, becauſe the vicarage is not appendant to the advowſon, 
as it is implied by the caſe; for this is put to prove it. 17 E. 3. 
51. b. Curia. (It is to be admitted here, that the patron of the 
parſonage is patron of the vicarage.)] | 

(6. If an advowſon deſcends upon 2 coparceners, and after an Watſ.Comp. 
uſurpation is made upon the one who dies without iſſue, by which her —— = 
right deſcends to the other coparceners, this ſhall defeat the uſur- cap. 13. citas 
pation; becauſe ſhe cannot have action of parcel of the advowſon 5+ C. but 
being ſeiſed of the remnant. 17 E. 3. 22.] a _— 

[7. If 3 coparceners are of an advowſon, and the eldeſt preſents See (L. e) 
in her turn without partition, and after a ſtranger uſurps upon the p. 
turn of the 2d, and afterwards the 3d preſents in her turn, this re- Inc. 8v0. A 
mits the 2d again, fo that ſhe ſhall preſent again when it comes to 239. cap. 1. 
her turn; for their right is joint, and ſo the uſurpation being © S. C. 
avoided by one, it is ſo for all. 12 H. 7. Kell. 1. Per Cu- 
riam, ] 

[8. The /awv would be the ſame though there was a partition, be- If an ad- 
cauſe the partition doth not ſever the inheritance; for they ſhall vowſon de- 


5 ; CO ſcends to 

join in writ of right, and the partition is only as to the poſſeſſion. — 

Contra 12 H. 7. Kell. 1.] 1 and they 
make parti - 


tion to preſent by turns, and the 3d preſents when the 2d ought, for that time the preſentment is gone, 
but when it comes to his turn again he ſhall preſent. 4 Le. 2. 22. pl. 356. cites 22 E. 4. Per Brian. 


9. A manor with advowſen appendant deſcends to an infant, who 
ſufers uſurpation, and after makes feoffment of the manor cum perti- 
nentus ; the feoffee has no remedy for the uſurpation. Br, Quare 
Impedit, pl. 162. cites 16 E. 3. "> 

10. If a recovery in quare impedit be within ſix months againſt Judgment 
the incumbent, he is removed by the judgment; ſo that if the re- ;,? — 
coverer ſuffers the incumbent by agreement to continue incumbent during brought 
his life, yet his patronage is reveſted by the judgment. Per Coke, er, * - 
Doderidge, and Haughton. Roll. R. 213. Trin. 13 Jac. B. R. ent te 


Harris v. Auſtin. right in 
the patrons 


Per Coke Ch. J. but he ſays he will not call it a remitter. Roll. R. 214. in cafe of Harris v. Auitin- 


11. Pemberton took this difference, where the king has a good title, 
no recovery againſt his clerk ſhall affect the king's title; for he 
ſhall not be prejudiced by a recovery, to which he is no party. If 
the king have a defeaſible title, as by uſurpation, there if the right- 
ful patron recover againſt the king's incumbent, the king's title 
ſnall be bound, though he be not a party ; for his title having no 


other foundation than a preſentation, when that is once avoided 
h 3 the 


* 84 «ws 0 1 
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the king's title falls together with it. But though the king's title 
be only by uſurpation, yet a recovery againſt his clerk by a ſtranger, 
that has nothing to do with it, ſhall not prejudice tlie king; covin 
| may be betwixt them, and the king be tried, And North Ch. J. 
[ 409 ] faid, he was clearly of opinion, that the king's title by ufurpation 
ſhould be avoided by a recovery againſt his clerk, though the reco- 
veror were a mere ffranger. Mod. 255, 256. Trin. 29 Car. 2. 
C. B. the King v. Thornborough and Studlcy. 


' 
| 
| 


4 
| 
5 
| 
: 
4 


See 7 Ann. * 2 ted {te 

"Sho * M. c. 2) [Defeated by] Nemilter. 

2) — See 

(M. c.) pl. 1, Li. ] Lo. FF a F man u, upon me, and at the next awiidance I 


2. 7, 8. BE f : IDE 5 8 
There iſſurp upen him, I am remitted to my ancient right, and 


is no letter the uſurpation upon me deteated, 17 E. 3. 37. b.“ 

to this in 

Roll, and the p'cas go on 9, 10, &c. but to pievent confuſion 1 ave added a letter, and altered the 

number of the pleas, yet to as the old numbers appear at che ſame time. 
+ So if the king uſurps upon me, and | ufurp upon him again, and preſent, and my clerk is in by 

6 months, I am now remitted z and fo it was adjudged in Dye:'s time, upon Fitzherbert's caſe ; becauſe 

his clerk was legally in by 6 months, and ſv a remitter, which thail bind the king, Per Coke Ch. J. 

3 Bulft. 38. Trin. 13 Jac. in the caſe of Harris v. Auſtin, f 


i Prog - pon 
8 r Nee e * 
; * SS n 


2 


a 


— 


ee e ee 


t Watf. (2.] Cro. If an advan be aſſigned to 2 daughters coparceners 
mp agg in Chancery, and the eldeft after preſents to the | next avoidance, this 
cap. 13. cites {hall be in her ancient right, and not by uſurpation, becauſe the 
S. C.—But firſt preſentment of right belongs to her; and this ſhall avid the 
rl aſſignment in Chancery. 17 E. 3. 30. 38. Adjudged.] | 
preſentment of the eldeſt to be contrary to the aſſignment. 


r SE. 


[3.] CIT. If a man rp upon me, and his clerk is in by 6 \ 
months, and after 1 bring a quare impedit againſt patron and incume- j 
bent, and they do not plead plemarty by 6 months, but I recover upon 
non ſum informatus picaded, I am by this remitted. M. 12 Ja. 4 
between AUSTIN and Hark1s. Per Curiam. Trin. 13 Ja. B. R. i 
Same caſe.) | 5 
- Tf A. für- [g.] [12. $5 the /:xv would be though I was a purchaſer of the n 
daun , advowſon, and never preſented before the uſurpation. M. 12 Ja. ( 


vowlon, ard 


before any B. Dubitatur. My [Reports.] Tr. 13 Ja. B. R. Same caſe. ] : 


prejentatin 


had by him, arether uſurps upon A. and preſents, and A. brings a quare impedi* after the 6 mor ths, and Ri 
a plea of nn /um ir formatus is entered for the ir.cumbent, the advowlon is kereby ievefted ; for here * 
was but 4 remeciels richt, and if you will not take advantage of it, A. ſhall kereby have his right * 
again. A. bd @ right, and having a judgment to tecever that to which he had a right, his right At 
ſhall thereby be recovered. Per Coke Ch. J. 3 Euiſt. 46. Trin. 13 Jac. E. R. in the caſe of Har- to 


1 Vs Aultin. 


The king's 5. ] [13. If I [am] ſeiſed of an advowſon, and after the church 


tit! ; . f . X pe 
%%% 
tion, the pa- bring a quare impedit aguinſi the incumbent of the king, aue does not Ve 
tron by this tale advantage of the plenarty, but upon nan ſum informatus pleaded * 
rect % I recover, I ſhall thereby be remitted. M. 12 Ja. B. between * 
his ancient AUSTIN and HARRIs. Tr. 13 Ja. B. R. Same caſe.] ws 
icht, and | al 
Judgment accorgingly, Brownl. 165. Paſch. 12 Jac. S. C. by name of Auſtin v. the Biſhop of ar 
London & A. 3 Bultt. 36. S. C. by name of Harris v. Auſten, Roll. R. 210. S. C. 


(6.) L 


2 


H 


. 


8 
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[6.] £14. But otherwiſe it would be, if Jam a prrchaſer of the 


advow ſon, and the king uſurps before any preſentment by me, and Fol. 375. 
; — 


6 montlis paſs beſore the quare impedit brought againſt the in- 
cumbent, and after I recover in a quare impedit brought after the 
6 months pailed againſt the incumbent upon non ſum informatus 
pleaded, without taking advantage of the plenarty, I ſhall not he 
remitted z becauſe by the uſurpation and 6 months paſſed, I have 
but a remedileſs right, without any action to recover it, and the 
king is not party to the action. M. 12 Ja. B. between AUSTIN 
and Harris. Tr. 13 B. R. Same caſe. ] 

ſ7.} (15. If A. ſeiſed in fee of 6 acres to which an advowſon 
is appendant, dies ſeiſcd, and this deſcends to B. and after A is at- 
tainted of treaſyn by a of parliament, by which the k:ing ſeiſes the 
6 acres, and he ſo ſeiſed, the church voids, and 7. S. u/urps upon 
the king; and after the a? of parliament is repealed, and B. re- 
fired, by which he enters into the 6 acres, and after the church 
voids; the ſaid uſurpation continues not defeated by the repeal 
of the act of parliament, in that B. nor his feoffee of the 6 acres 
cannot maintain a quare impcdit againſt J. S. who uſurped before, 
if he diſturbs them. D. 28 H. 8. 24. 153. Adjudged, as it 
ſeems, upon this reaſon.] 3 

8.) (16. If A. uſurps upon B. a purchaſer of an advowſon in 
fee, and the clerk of A. is in by 6 months, and after the church 
vids, and B. preſents C. and he thereupon is inſtituted and in- 
dufted ; but A. brings quare impedit againſt B. and C. This is no 
remitter to B. the writ being brought within the 6 months; for 
during this time that the clerk is to be removed by the writ, this 
is not any remitter, II. 14 Car. B. R. between HareER and 
WILRSpALE. Adjudged per Curiam, in writ of error upon a 
judgment in a quare impedit in Bank Intratur.] 

9. If tenart in tail be diſturbed, and where he ought to have a 
quare impedit he brings a worit de droit d' advowſon, and in this 
reccweht, he thall be in by force of the taih and not in fee-fimple, 
notwithttanding the gift of the action be fo; for where a judg- 
ment and my right do meet together, I ſhall be in my right. Per 
Coke Ch. J. 3 Pultt. 46, 47. in the caſe of IIarris v. Auſtin, 


cites 4 E. 3 f. 19. by Wilby. 


apperndan', diſcontinue the manor in fe with the advowſon, and afier the diſcontinuor 


advewton unto anotiier in fee, and aftcrwa: ds doth re-infeoft the tenant in tail of the mene 


3 Bulſt, 36. 
S8. C. by 
name of 
Harris v. 
Avuttin, 
Roll. R. 
210. 5. GT 


410 


Noll. R. 
214. 8. Xs 
cited per 
Coke CB. J. 


in 8. C.— 


If tenant 
in tail of a 
manor, unto 
which an 
advowſon is 
granteth the 
r, who deth 


ſeed of the munor; his heir (hall preſent unto the advowſon when it thall happen void ; and it he be 
diu bed, he (all have, a quaie impegit, becauſe he is remitted unto the manor, and hath not rem.dy 


4 


to come at the advent. I. N. K. 35. () cies 29 H. 6. Quare Impedit, 79. 


10. Vhere the king recited, that whereas he had recovered an ad- 
viw/on by default in a quare impedit againſt a ſtranger, which ad- 
vowſon was lawfully appropriated to the abbat long time befere this 
recadery, and after the king, by his letters patents reciting the 
recovery, grants the advowſon to the abbat and his ſucceſſors, it was 
adjudged that the abbot ſhould not be in by the king, but by his 
ancient right in his remitter according to their appropriation, 
and not by tlie laſt grant; becauſe the letters patents recited, that 

H h 4 : | they 


S. C. cited 
by Coke 
Ch. J. 23 
mentioned 
by Rulley ; 
but Coke 
ſays, he has 
the book, 
but cannot 
find the cad 
there. 3BDu 
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410 Preſentation, 
46. inthe they had other right before the recovery. Per Huſſey Ch. J. 21 


caſe of Har- 


vio and E. J. 49. a. Cites it as adjudged 32 E. 3. 


Auſtin, 
Roll. R. 11. If the Ling uſurpt upon J. S. and afterwards by his letters 
2 — patents grant this unto him again, this judicial patent, reciting his 


Coke Ch. J. @#cient right, ſhall reveſt this in him, and he ſhall be in again in 
in S. C. his ancient right. As where he uſurped by preſentation to the 
advowſon of a houſe of religion, and afterwards, reciting the 
ancient right of the abbot, grants this advowſon again to him and 
to his ſucceſſors for ever; the abbot, by this grant, is in again in 
his ancient right, Per Coke Ch. J. 3 Bullt. 46. in the caſe of 
Harris v. Auſtin, cites it as adjudged 2 H. 7. f. 17. 

Br. Preſen- 12, If huſoand and wife preſent to an advowſon in the right of 
_ _— the wife, which is appendant unto a manor of the wife's, and after- 
S. C. But wards the H, aliens one acre, parcel of the manor, with the 
—_—_ advow ſon in fee to a ſtranger, and dies, and the ffranger preſents 
2 and aliens the acre to another in fee, ſaving the aduoauſon to him- 
ſelf, and then the church voids, the wife ſhall preſent; and if 
L 4117 fre be diſturbed, ſhe ſhall have an aſſiſe of darrein preſentment, 
| becauſe the advowſon was ſevered from the acre ; but if the ad- 
vowſon were appendant to the acre, then the wite ought to 
recover the acre before ſhe preſent to the advowſon. F. N. B. 

= 2. (K) | | 
For in that F 13. If a man traverſe an ice found of a manor, unto which an 


_ eaſe the 


leaſe advowſon is appendant, and upon the traverſe * the king leaſes the 
amounts to a an unto him who tendered the traverſe, without mentioning 
my preg the advowſon, and afterwards the church voids, he who ten- 
King 75. dered the traverſe ſhall have the preſentment, if the traverſe be 
priory alien, found for him. F. N. B. 34. (P) 

and leaſes 

the priory to farm during the war, without mentioning the advowſon, the king ſhall have it. F. N. B. 
34+ (P) in the notes thee, (f) cites 29 E. 3. 18. (or 98.) 


5. C. cited 14. Where an infant has an advocuſen by deſcent, and the church 

— N voids, and he, who hath title paramount, uſurps and prefents unto 

B. R. in the the ſame church, and the 6 months do paſs ; he is remitted by this 

caſe of Wade uſurpation, and the infant out of poſſeſſion, and without remedy 
RE by that uſurpation, F. N. B. 35. (M) | 

15. Two ſeveral purchaſers are of the reverſion in fee of an ad- 

vowſon after a grant of the next avoidance. An avoidance happens, 

and by confederacy ene of the purchaſers preſents in the turn of the 

grantee of the next avoidance ; but upon a bill by the other pur- 

chaſer, it was decreed, that no benefit ſhould be had by this 

uſurpation, ſo as to defeat the plaintiff's title, nor ſhould it be 

given in evidence againſt him at a trial at law, which was then 


ordered. N. Ch. R. 4. Paſch. 3 Car. Markhall v. Hide. 


21 


Preſentation, 411 


(N. e) * Ruare Impedit. Of what Thing it lies. Ma 
| the nature 
Lr. A Quare impedit lies of a donative, and the writ ſhall be © — 


quod permittat ipſum preſentare ad ecclęſiam, & c. and de- 2 . 4 
clare the ſpecial matter in his declaration. Co. Litt. 344. J darrein fre- 
ſentment. 


The writ of right of advowſon complains of the deforcement of the whole advowſon ; the quare impedit 


and darrein preſentment complain only of a chattel, viz. of the preſent avoidance. Jenk. 13. pl. 25, —— 


On a writ of error upon a judgment in a quare impedit brought out of Ireland, exception was taken 
amongſt others, that the writ of error was quia cum, &c. per breve noſtrum de quare impedit z 
whereas the words of the writ are, gurd permittat ipſum projentare, Ec. and there is no ſuch writ as 
gquare impdit ; but it was anſwered, that Bracton, 246, 247. diſtinguiſhes between the writs of quod 
permittat and quare impedit; that quod permittat was either an old antiquated writ, or taken away 
by ſome old ſtatute now loft, and cited the ſtatute 13 E. 1. cap. 5. and Maynard's E. 2. fol, 300. Mich. 
10 E. 2. to prove that there never was ſuch a writ as quod permittat ; that in all judicial records it 


is called a quare impedit, and ſo in writs of inquiry, and ſo in writs to the biſhop for admitting clerks, 


and cited ſeveral other books. And per Cur. as to the calling the writ quare impedit inftead of quod 
permittat, the fact is, that there was formerly a writ of quare impedit, now out of uſe ; and the writ 
quod permittat is now erroneouſly called by the name of quare impedit; this error has prevailed in 
judicial writs and acts of parliament, but never yet in writs of error; however, it being become now a 
legal name, the writ of error ought not to be diſallowed for uſing of it. 10 Mod. 308, &c. Paſch. 
3 Geo. B. R. the King v. the Biſhop of Meath, 


2. 13 E. 1. cop. 5. ſect. 4. enacts, That + from henceforth I It appear- 


+ writs ſhall be granted for || chapels, prebends, $ vicarages, hoſpi- 2 — P. 


tals, abbies, priories, and other houſes which be of the aduswſens of z. that be- 

ether men that have net been uſed to be granted before. fore this ac 
writs did 

not lie de capellis prehendis, &c. and yet it is adjudged in 14 H. 3. which was long before this ſtatute, 

that a quare impedit did lie of a chapel ; and it was reſolved in parliament, Hill. 19 H. 3. quod nulla 

aſa ultimæ prefentationis capiatur de ecclefiis prebendatus, nec de ptebendis; but now this act hath 

made it clear, and the writ ſhall be ad capellam. de 2 Inſt. 362, 364. | 

1 That is, writs of advowſon, quare impedit, and aſſiſe of darrein preſentment, which in this act 
had been named before. 2 Inſt. 364. 

A quare impedit lay of a chapel at common law. F. N. B. 33. (C) in the notes there (e) cites 2g 
H. 3. Quare Imped't, 183. And ſo it did of a prebend. F. N. B. 33. (e) in the notes there (e) 
Cites 13 R. 2. Brief, 643. 

¶ As to the word (chapel) when the queſtion was, whether it were eccleſia, aut capella pertinens 
ad matricem eccleſiam, the iſſue was, whether it had baptiſterium & ſepulturam ; for if it had the 
adminiſtration of ſacraments and ſepulture, it was in law adjudged a church. Trin. 20 E. 1. in Banco. 
Rot. 177+ in quare impedit, Ric' de SMITH's caſe. Mich. 21 E. 1. in Banco. Rot. 1. Hertf. Pxioz 
DE-EL1E's caſe. Hill. 8 E. 1. in Banco, Roc kN DE Bicon, AND CouxT DE NolFFE's caſe. Hill. 
8 E. 2. coram rege Cornub. pro capella Sancti Berione. A capella venit capellaniaz Rot. Cart. 26. 
Nov. An. 28 H. 3. in Cart' Fact! Will. Oxon. epiſcopo & capellan' ut patet. Mich. 32 E. 1. Coram 
rege Gloc', capeliania Sancti Oſwaldi prioratus, Sancti Oſwaldi de Gloc' quæ eſt de libera capellania 
noſtra. 2 Inſt. 363. . 

If a patron of a chapel preſent unto it by the name of a church, and the clerk be inftituted and in- 
ducted thereunto, &c. it hath loſt the name of a chapel. 2 Inſt. 364. | 

$ Quare impedit was brought by a prebendary of an avoidance of a vicarage, which was apperdant ts 
bis prebend, quod nota. Br. Quare Impedit, pl. 95. cites 24 E. 3. 26. Br. Pretentation, pl. 26. 
Cites 24 E. 3. 26, —— 8. P. Br. Quare Impedit, pl. 156. cites F. N. B. fol. 32, 33» 


| T[ 412] 
3. Quare impedit lies of an archdeaconry. Br. Quare Impedit, It was ob- 


( f jected, that 
pl. 100. cites 24 E. 3. 42 quare impe= 


dit does not lie of an archdeaconryſhip; for it is not local, nor any indenture made thereof, but it is 
only a matter of function, but it was not allowed; for an archdeacon hath locum in choro; and by 
the ſtatute a quare impedit lies of a chapel, and by equity thereof, of a prebend, Le. 205, Trin. 31 


Eliz. C. B. Smallwood v. the Biſhop of Lichfield. — Ow. 99. S. C. by name of Sale v. Biſhop of 


Lichfield. The king ſhall have a quare impedit of the ſub-deaconry of York, which is voided 
when the t:mporaltics of the archbiſhopric were in the king's hands, F. N. B. 34. (G) 
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412 | Preſentation. 


s. P. 4. A quare impcdit lies of a * chantery of Saint T. in O. Br. 


where there . „ 
was 2 com- Quare Im ens } . 5 * * 8 J H. 6. 1 0. 
pofition, that if the patron did not preſent within one month, that then the ordinary ſhould preſent, 


Br. Quare Impedit, pl. 131. cites. 13 E. 4. 3. do of a chantery, which is donative by letters patents. 
F.N.B. 33. (C) A quare impedit of a chantery ought to ſne in what church or chapel the 
fame is. F. N. B. 33. (C) in the notes there (e) cites 12 il. 4. 19. See Lib. Entr, 499. 


4 P. RY 5. A man may have writ of right of advowſon de advocatione 
22. 2 - X 5 Fa - : . Fw 5 HT a * 
3 ail medietatis eccleſize, but not quare impcdit for this is quod ipſum 
have quare Preſentare ad eccleſiam, fo that this is all lor the preſentation only. 
impedit pre- Br, Quare Impedit, pl. 10. cites 33 H. o. 11. 

ſentare ad Qu P © 35 

medietatem eccleſæ, but when there ate 2 feu patrons, and 2 ſeveral in umbents of the church 


within one and the fame vill, ſo that the one patron has a dift.c.& and ſeparate advowſon of one haf of 


the church, and his incumbent ha, a diſtinct and ſeparate half of the tithes, and other eccletiaſtical pro- 
fits within the ſame vill; ſo of the other patrons, mutatis mutandis, and in this caſe the advowſon and 
the church are ſevered in right and in poſſemion; but when there is on) one incumbent, though the ad- 
vowion is divided and ſevered in ſeveral hands, yet there never ſhall be a quaze impedit preſentare ad 
medietatem ſeu tertiam partem eccieſia, &c. and the realun of this diveriicy is maniteſt ; for every 
guare impedit is in the poſſeſſion, and er ſpects the church which belongs to the incumbent, Reſolved. 
10 Rep. 135. b. Trin. 10 Jac. C. B. Smith's caſe. | 

F. N. B. 39. (G) ſays, it ieems (within the writ there] above-mentioned, that) a man ſhall have a 


quate impedit quod permittat ipſum przeſentare ad tertiam partem ecclefiz ; and that it ſeemeth to 


ftand with reaſon; for a conſolidation may be made of 3 advowlons, and every patron to preſent by 
turn, and then every one hath a right to a third part. 


6. Quare impedit lies of a priory, or of an abbey, F. N. B. 
33. (F) =. | 
7. A man ſhall have a quare impedit of an Hermitage; and a 
writ to put him into corporal poſſeſſion. F. N. B. 34. (E) 
8. It will lie for a diſturbance to preſent to a church in Wales ; 
_— = it will lie alio for a diſturbance to prefent to a church in ancient 
I do nd op. demeſne, though it concerns the very poſleſſious in ancient de- 
ferve, that meſne; for the common law, being as ancient as thoſe privileges 
ris wa which men have in their lands held in ancient demeſne, will not 
ranted by —_ . - 
either of the ſuffer that there ſhould be a failure of juſtice, under pretence of 
b-oks any manner of privilege whatever, 3 Nell. a. 35. pl. 3. cites 


cited, NI. » E - Re . ; J 
— Hob. 48. Cox v. Barnſby. 5 Rep. Alden's caſe, S. P. 
there ſaid of a church in ancient ccmeſne. ; 


[413] (O. c) Who ſhall have Quare Impedit. 


See 5 . THE grantee of a next avoidance ſhall have a quare impedit 

— 8 "oh againſt the patron who granted it. 39 H. 6. Quare Im- 
A; pi . . . . . . 

150. S. P. pedit, 95. Per Curiam, and ſaid to be oftentimes adjudged. ] 

admitted. 

And Br. N. C. 4 E. 6. pl. 410. by name of Ogle v. Harriſon, A. grants that whenſoever the 

church becomes void, that B. and his heirs ſhall nommare a clerk to the grantor and his heirs, and that 


| be and bis beirs 401/! preſent him er to the ordinary, and the beſt opinion was, that every of them ſhall 


have quare impedit, if B. preſents to the ordinary, A. ſhall have quace mpedit, & e contra; and though 
the one has a writ to the biſhop, this ſhall not ouſt the other of the poſfieſſion. Mo. 49. pl. 147+ Paſch. 
5 Eliz. Anon. 

If the * xt aw; dance be granted 1 2, and one, before the church avoids, releaſes to the other, the re- 
lefſee may have quare impedit in his name alone. Adjudged and affirmed in error. Mo. 467. pl. 664. 
Trin. 39 Eliz. Lewis v. Bennet. 


C2. Be- 


| Preſentation, 413 
\2. Before the ſtatute of 27 H. 8. of uſes, if cy gue uſe of a Quareim- 


manor to which an advowſon was appendant, preſents to the church et by the 
&ing, and 


when it becomes void, and this by ſufferance of the feoffee, yet if mage tint, 
he be diſturbed, he cannot maintain a quare impedit; for he has becauſe J. N. 
not any eſtate at will. 17 H. 7. Kell. 42. b.] who was pa - 


fron as outs 


lawed, and the church voided, and the king preſented, &c. The defendant ſaid that before the outlawry, 
tbe patron mfeoffed 3 to bis uſe in fee, and the church voided after the outlawry, and he preſented nel 
will of the feoftees, and therefore writ awarded to the biſhop for the king; and ſo it ſeems, that upon 
voidance ceſty que uſe haz a chatrel, and there ate it fha'l be forfeited by outlawry, quæte if he had pre. 
ſented nomine fectFati. Br. Preſentadon, pl. 16. Cites 3 H. 5, 3. ; 


3. Quare impedit hes for the 4p, who is diſturbed, to have Br. Preſen- 
preſentment to the prebend; ſo for the king, the temporalties being tation, pl. 


We : . 25. cites 
in his hands. Br. Quare Impedit, pl. 94. cites 24 E. 3. 26. S. C. And 
adds, that 


in ſme places the dean ſhall preſent to ſome prebends. 


4. _ impedit by the king of the vicarage of B. and found 
againſt him, and the defendant prayed writ to the biſhop; and 
Thorp J. took time to adviſe; for he doubted whether a layman 


could be patron of a UVICAarage, but a parſon or parſon imparſonce, 


Br. Quare Impedit, pl. 105. 39 E. 3. 33. : 
5. Diſſeiſee of a manor, to which an advowſon is appendant and 
voids, may have this writ. F. N. B. 33 (Q 
6. The iſſue in tail ſhall not have formedon of an advowſon in 
groſs, aliened by his anceſtor, but quare impedit at the next 
avoidance in his turn. Br. Quare Impedit, pl. 60. cites 14 H. 
1 1 e 
7. Where a prior was parſan iniparſante, and J. N. preſented his But as to 4 
clerk to the ſame church, who was admitted, inftituted, and indufed, 22 77 _ 
. . . 8 - . tit 
by this the prior is not out of poſſeſiion ; for he cannst have writ ,, f. dent, 5, 
of right, nor quare impedit ; for he is in poſſeſſion, and fo he hall ſhall be ad- 
have no action, but treſpaſs, or ſpoliation in the ſpiritual court, be- Judged void; 
R . . for parſon 
cauſe the church is adjudged always full of him. Per Priſot. Br. ne 


Preſentation, pl. 36. cites 39 H. 6. 20. cannit plead 
plenarty, but 


it is always full as to him who no right has, and the admiſſion, inſtitution, and induction ſuppoſed is 


not to the purpole, if he who preſents has not titie; but the prior continues parſon, and the opinion f 


the court was, that the church is always ful! of the prior, and that the other who was admitted, inſti- 
tuted, and induQed, was not parſon. Ibid.— Br. Quaie Impedit, pl. 114. cites S. C. —— Ibis 
pl. 111. Cites 35 H. 6. 11. S. C. 


8. 7 H. 8. 4. enacts, That recoverars of manors, c. and ad- 
voruſons, their heirs and aſſigus, fhall have quare impedit for an ad- 
vowſon, if upon avoidance any diſiurbance be made by a ſtranger, as 
the recoverees might have had, albeit they were never ſeiſed thereof by 
preſentation, 

9. If the patron ſells the fre of the advowſon after the avoidance, [ 414] 
neither he nor his vendee can have a quare impedit, becauſe the 
avoidance makes it a choſe en action; ſo that it does not paſs 
to the grantee, and the grantor has deſtroyed his action by his 
conveyance, and ſo none can have it. Cro. E. 811. Hill. 43 Eliz. 
C. B. Leak v. Biſhop of Coventry and Babington. 
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414 Preſentation. 
And. 244. 10. _— impedit lies for executors. 4 Le. 15. pl. 53. Mich. 
3 


— 1 32 & 33 Eliz. Smallwood v. the Biſhop of Coventry and Litch- 
Sale v. the . | | 
B. hop of 


Coventry and Marſh.—Cro. E. 207. S. C.—4 Le. 205. S. C. 
Sale v. the Biſhop of Litchfield. | 

It was faid that if huſband has an advowſon in right of the wife, and the church becomes void, and 
the huſband dies, the executors ſhall have the preſentation ; and that there are many books in that 
Point; and Anderſon ſaid he knew that well, but that he doubted of the law in that caſe. Goldſb. 
37+ Pl. 10. in Specot's caſce.— See (P. c] pl. 1. 


Ow. 99. S. C. by name of 


11. A. preſents B. and before inſtitution revehes that, and pre- 
fents C. Quare impedit lies for C. Agreed by all. Latch. 248. 
Hill. 22 Jac. in caſe of Evans v. Aſcough. 

12. He that has the nomination is only patron, and ſhall have a 


quare impedit or a writ of right, as his cafe requires. Dod. of 
Adv. 66. Lect. 12. | 


(O. c. 2) One or ſeveral, and where 2 ſhall Join. 


Bur now the 1. N the regiſter the king ſhall join 4vith another perſon in 2 
common 3 

— quare impedit. F. N. B. 32. (G.) 

that the king ſhall have the whole preſentment alone, and alone ſhall have the action; but methinks 
that it ttands with reaion, that the king and the other join; as in a popular action the party ſhall ſue 
for the king and for himſelf; and the. words of the writ are, qui tam pro domino rege, quam pro ſeipſo 
ſequitur, &c. ard that in an action of debt, &c. and by the ſame reaſon the king may ſue for himſelf 
and for the party. And the common experience is, that a man ſhall hold lands in common with the 
king, and alſo chattels ; and by the fame rcaſon they may have the preſentment or advowſon in com- 
man. F. N. B. 32. (G.) | x 


2. If a man has an advowſon, and the church wids, and tae 
rangers do ſeverally preſent their clerks to the biſhop to that ad- 
row ſon; the patron ſhall have diverſe quare impedits againſt them, 
if he will, and ſhall have ſeveral judgments, and ſhall recover 
ſeveral damages for their ſeveral preſentments and wrongs done. 
F. N. B. 35. (N.) | 
Note, They 3. If coparceners make compoſition to preſent by turns, and a 
— waive ffranger uſurps and preſenteth in the turn of one of them, yet if 
nen of the they will, they may join in a quare impedit againſt the ſtranger, 


advowſon notwithſtanding the compoſition. F. N. B. 36. (D.) 
and the al- i 
lotment thereon, and preſent by a new partition. F. N. B. 36. (D.) in the notes there (a) cites 21 E. 


3. 31. 13 E. 3. Qua, Imp. 58. 33 E. 3. Qua. Imp. 196. by Skipw. 


> 


(P. c) What Perſons may have it upon the Diſturbance. 


rare impe- LI. IF the baron be diſturbed to preſent to an advowſon which 
5 _ | he has in right of his wife, and dies, the feme ſhall have a 
. N. 05 quare impedit of this diſturbance. 3 E. 3. Quare Impedit, 57. 
counted of 3 H. 5. Quare Impedit, 71. admitted.) | | 


egrecmert ts 

preſent by turn between 3 fifters of the advowſon appendant, and that he married the one, and this is the 

turn of bis ſeme, &c, and the defendant demanded judgment of the writ, becauſe it is in jure uxo- 
| f 1155 


RR 


— - oi — ls. wn dts. 8 as 
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ne, who is in full life not named; and yet the writ awarded good, becauſe nothing is to be recovered 
but tbe preſentment and net the advywſon z and if writ to the biſhop be awarded againſt the baron, yet 
by this the feme is not out of poſſeſſion; for ſhe is not party to the judgment, and alſo the is aided by 
the ſtatute of Weſtminſter 2. Br. Baron and Feme, pl, 28. cites 50 E. 3. 13. 

If baron be ſeiſed of an adv: wſon in jure uxoris, as in dower, and the church woids, and the feme 
dies before diſturbance, and after the baron is diſturbed, he thail have this preſentation. Per Thirn. quod 
non negatur. Br. Preſentation, pl. 15. cites 54 He 4. 12. 


[2. Guardian in focage of a maner, to which an adyowſon is a-. 
pendant, if he be diſturbed, ſhall have a quare impedit in hs own Fel. 376. 
name, though he cannot make account thereof, Jime of E. 1. as 


fol. 132. adjudged.] . | guardian in 

| ſocage of a 
manor, unto which an advowſon is appendant, and the church voids, the heir ſhall preſent, and not 
the guardian, becauſe he cannot account for the ſame. F. N. B. 33. (T)—— It feems the preſent- 
ment ought to be in the name of the heir, and yet a guardian in a quare impedit againſt him may 
make title againſt the ſtranger in right of the heir, and alſo have a writ to the biſhop thereupon, 
but he cannot maintain quare impedit. F. N. B. 33. (T) in the notes there (a) cites 29 E. 3. 5. 10 22. 
27 E. 3. 89. a. 8 E. 2. Preſentment, 10. 


3. One coparcener, upon agreement to preſent by turn, ſhall So where 


have quare impedit againſt the other who diſturbs him in his — 
turn; quod nota. Br. Quare Impedit, pl. 139. cites 22 E. 4. 8. tion x. deed 
to preſent 


by turn, and one of them, or the grantee of one, is diſturbed in his turn, he may bring quare impe- 
dit. See 1 Salk, 43. Mich. II W. 3. B. R. Biſhop of Saliſbury v. Phillips.-And 12 Mod. 
321. S. C. . 


4. Three jointenants were ſeiſed of certain land to which an ad- But by 7 
vowwſen was appendant, and the one preſented alone, and his clerk 2 = 
admitted and in, and after he who preſented him died, and after ufurpation 


incumbent died, and the other 729 20ho ſurvived preſented and were ſhall not d- 


diſturbed, and brought quare unpedit, and ſhewed this preſentment — 


for their title, and admitted. Brooke ſays, and ſo fee that the patren- 


preſentation of the one jointenant does not put his companion 
out of poſſeſhon, and adds a quere if it had been an advouſan in 
greſt, and quęre if they had been tenants in common. Br. Quare 
Impedit, pl. 3. cites 27 H. 8. 13. But by P. 37 H. 8. Hor- 
wood the king's attorney was clear in opinion, that ſuch preſent- 
ment of the one puts the others out of poſſeſſion; and Bromley 
and Hales Serjeants contra, 


[P. c. 2] Againſt whom. By what Perſons. 
Ct.] [Z. THE chapter may have it again/? the dean of their ſeve- Watf.Comp. 


Inc. 8 vo. 


ral poſſeſſions. 40 E. 3. 28. b.] 4. 
; cites S. C. 

[2.] [q. A priar may have it again? the abbat. 40 E. 3. 28. b.] The fourder 
| of a prizry 


ſhall have a quare impedit apain/? the ſubtrior and the convert, ii they diſturb him, to preſent to an ad- 
vowſon which belongeth to the houſe, it it voids during the vacation, where the founder ought to have 
the temporalties during the vacation. F. N. B. 34. (O) cites P. 9 E. 3. The patron of an abbey pteſen- 
tative brought a quare impedit againſt the ſuperior (ſubpriar) and convent. F. N. B. 34. (O) in the 
zates there (e) cites 11 E. 3. Quare Impedit, 157. 18 F. 3. 15:5, P. F. N. B. 38. (G) cites 
T rin. 3i E. 1. | | 
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3. Where guardian ent, in right of the har, whether the heir 
has right er nd right, he who will have thereof quare impedit, 
ſhall have it againit the guardian, and not againſt the heir. Br, 
Quace Impedit, pl. 47. cites 7 H. 4. 25. 37. | 

S. P. For 4. Where the Ling er the pape preſents, quare impedit ſhall be 


there thoie . . . * 
— againſt the incumbent al;ne. Br. Quare Impedit, pl. 47. cites 7 


cannot be HI. 4. 25. 37. 
impleaced. Eh x 
Br. Quare Impedit, pl. 149. cites 12 H. 8. 12.——Quare impedit by the king againſt the incun:- 


bent alone, who pleaded, which <vas found againſt the king, and it was pleaded in arreft, becauſe the 


patron wwas not named in the writ; but “ becauſe the writ was admitted, it was awarded that the plain- 
tiff eat inde fine die. Br. Quare Impedit, pl. 44. cites 3 H. 4. 25. 


. 416 ] | 
l 5. The maſter and confreers of D. preſented the maſter, and the 
maſter and confreers of E. brought quare impedit againſt the maſter by 
a ſirange name; and it lay well, and they recovered per judi- 
cium; for it was a void preſentment. Br. Quare Impedit, 
pl. 149. cites 12 H. 4. 12. 

6, When a man difturbs and dies, quare impedit lies againſt his 
heir and the incumbeut, becauſe he ſhall make title and ſave his 
poſſeſſion : but by ſome, in quare impedit when the patron dies 
as above, and the plaintiff proceeds againſt the incumbent, this ſhall 
not bind the heir of the patron, becauſe he is not party; and 
there is no reaſon to give quare impedit againſt the heir, for he 
does not make any diſturbance; and alſo the plaintiff ſhall reco- 
ver damages againſt him, which is not reaſonable where he does 
not make any diſturbance. Br. Quare Impedit, pl. 6. cites 9 
H. 6. 30. | 

S. P. for by 7. Quare impedit lies well againſt parſon imparſonee ; for the 
— church 1s void, having regard to ſtrangers. Br. Plenarty, pl. 6. 
S ins cites 38 H. 6. 20. Per Priſot and Forteſcue. 


no plea un- 
leſs he ſays of his own preſentment, and parſon impat ſonee is not in by the preſentment of any, Br. 


Que Impedit, pl. 1:1, citcs S. C. 


8, One ßyointenaut or tenant in common ſhall not have a quare 
impedit for the advowſon which they have in common or in 
jointure, if one of them preſent ſolely againſt his companion. 
F. N. B. 34. (U.) | 

9. If A. wrongfully by uſurpation preſent B. and B. is re- 
ceived, and afterwards A. having gained the patronage grants the 
patronage to R. S. Walmſley J. thought the quare impedit ſhall be 
brought againſt R. S. which Anderſon Ch. J. doubted. 2 Le. 58. 
Mich. 32 Eliz. C. B. in cafe of Hall v. Biſhop of Bath. 


zee (N. c) r. 4 Of what Thing. 


{1.] [5- F there be a preſentment to the appropriation by a | 
ſtranger, and the clerk inducted, yet the patron of 


the appropriation cannot have quare impedit, becauſe he cannot 


be put out of poſſeſſion. 44 E. 3. 33. b. J 
5 | 12.1 C6. 


. 


e. 
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2. ] (6. A quare impedit lies of a free chapel which a man has 
by the patent of the king, if the ſheriff will not put him in poſſeſ- 
on, 14 Hf. 4. 11. b.)] | 
[3-] [7- A quare impedit hes of an ho/pital. 18 E. 3. 1.] Watf.Comp. 


| Inc. vo. 
4330, cap. 22. cites S. C. and Regiſt. Orig. 31. as 


C4.] (8. If it be brought againſt the incumbent and B. as patron, Br. Quare 
it is uo plea for the incumbent that C. preſented him, upon whoſe ace dit, pl. 
preſentment he was inducted ; ior he has named a diſturber, and SC per 


complained of a diſturbance by him. 22 E. 4. 44. b. (R. quære Brian, that 


| this.)] | having 


named a diſ- 

turber and an incumbent the writ is good; for the plaintiff is not diſturbed by C. but by B. and there 

is no reaſon to have action againſt him who does no wrong to the plaintil?, and therefore was held good. 

And Brooke ſays, 10 ſee that the writ is ge] diſturber and incumbent, though the diſturber is net 
' VErus patronus. 


[5.] o. A quare impedit lies of a deanery by the king, though Watſ. Comp. 
it be electiue by others. 17 E. 3. 40. adjudged. Inc. 8 vo. 


430. cap. 22. 
cites S. C. 


(Q. c) Of what Things, and fr what Cauſes iv may [ 417 3 
be brought. And what will * be ſufficient Seiſin SR. 
to maintain it. In what Cafes it is r necellary to t Sees. e 
have Seiſin. 


{1. JF a man creates a church at this day, and is diſturbed to pre- Watf.Comp, 
ſent, he cannot maintain quare impedit, becauſe he can- las. So. 

| ih. * xv 4 442. cap. 22. 

not allege a preſentment. Dubitatur, 20 E. 4. 14. b. Contra 21 cites S. C.— 


E. 4+ 3+] A man thall 
not have 
quare impedit if he cannot allege a preſentment in himſelf or in his anceſtors, or in another perſon, 


from whom he claimed the av, pn, and that in his count, unleſs in ſpecial caſes; as if a man at 
this day I crect a church par: chial by a licence of the king or other chantry, which ſhail be preſent- 
able, &c. If he be diſturbed to pretent to the lame, he ſhall have à quatre impedit, without alleging of 
preientment in any per ſon, and ſhall count upon the ipecial matter. F. N. B. 33. (H.) Wati. 
Comp. Inc. Svo. 442. cap. 22. cites S. C. and to, the doctor tays, he ſuppoſes the law is now taken 
to be. 1 S. P. if he be diſturbed to preſent at the firſt time, he ſhall have quare impedit Witte 
vut alleging preſentment. 2 And. 50. in pl. 37, in cale of Sir i twmas Cecil v. Hall. 


[2. If advowſon be granted by furliameut, he ſhall have quare Br. Que 
impedit præſentare upon the matter. 21 E. 4. 3. b. 16 H. 7. 8.] 1 
21 E. 4. 1. 3. per Choke. Vatſ. Comp. Inc. 8 vo. 442. cap. 22. cites S. C. — S. P. that he 
ſhall have quare impedit without alleging prelentment before. 2 And. 50. in pl. 37. Cites S. C. 

In quare impedit to preſeut to the church of St. Andrew Wardrobe, plaintiff declared, that by the 
act 22 Car. 2. for re-huildins Londn, it was cnafed, that the pariſhes of St. dndrew Wardrobe and St. 
Anne Blackfriars ſbeuld be united, and St. Andrew Wardrobe to be the church to be rebuilt, and the 
pariſh church, and the pairuns 15 preſent by turns, and the Art preſentation to be by tbe patron of the 
church the endowment of wwhich was of the greatiſt value, which vas that of St. Andrewo ; that 1 July 
25 Car. 2. the incumbent of St. Andiew Wardrobe died, and that the king as patron preſented J. 8. 
which was the firſt avoidance after the act; that J. S. died, whereby it belonged to the plaintiffs (pa- 
trons of Blackfriars) to preſent as in their turn, and that the defendant hindered them; the biſhop 
claimed nothing but as ordinary; and Blake the defendant demurted to the declaxation, for that it 
did not appear that the plaintiffs, or axy by oben they claimed, had f reſented to, or ever were in peſſeſſren of 
the || church of Blackfriars ; and that ſuch a preſ-ntation muſt always be allegal in a qua. imp. As to 
this it was faid, that this being an union by act of parliament, which appoints that the patrons 
* . | fi a: 
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mall preſent by turns, and that the greater value ſhould preſent firſt, this was not neceſſary in thi- 
ale; to which the court faid, that the act did not intend to reſtore a title to one who had loſt it 
by uſurpation, but to leave the title as it was before; and perhaps here might have been uſurpation 
before this act made; and if fo, then the uſurper, and not the plaintiffs, is patron within the act 


till they had regained their right by a writ of right of advowſon; and thezeupon it was adjourned to 


be further argued. But judgment was afterwards given for the plaintiff upon this point, and affirmed 
in error in B. R. but reveried in the Houſe af Lords on a writ of error. 3 Lev. 435. Hill. 7 W. 3. 
C. B. Reynoldſon & al. v. Biſhop of London and Blake. || [The word is (vicarage) ; but in 


Chis caſe of union by act of pailiament, and the rectory being appropriate, the court ſaid, they 


would intend it a church now within the meaning of the act, and therefore I thought it better 
here to uſe the word (church). ] 


Br. Quare [Z. If the king be entitled to the advowſon by office, he ſhall 


Impedit pl. 4 - 2 + - 
bo AY have quare impedit without preſentation. 21 E. 4. 16 H. 7. 3.] 
E. 4. 1. 3. and this as well to an advowſon in groſs às to an advowſon appendant, and by all the juſ- 
tices the king is patron by the office till it be traverſed in Chancery. Watſ. Comp. Inc. Svo. 


42. cap. 22. Cites ſame caſes. 


Watſ.Comp. [4. A recovery in quare impedit againſt B. and damages for taube 


Inc. So. years becauſe the church was full of C. is a good title in a quare 


es. C. impedit after the death of B. without alleging preſentment. 42 
See (R. c) E. 3. 8. b.] | 
pl. 3. 
Watſ. Comp. [y. But in this caſe, if he had once preſented, and the church 
= = » Full after the recovery of his preſentment, this recovery is not ſuf- 
cits S. C. ficient title. 42 E. 3. 8. b.)] | 

418] 6. If an add: has been parſer imparſonce time out of mind, 
®Bothtranſ- and afterwards the abbey is * diſelved, he of whom the advowſon 
— is holden ſhall preſent, and if diſturbed ſhall have a quare impedit, 
but the without alleging of any preſentment in the count, but ſhall ſhew 


French is the ſpecial matter. F. N. B. 33. (K.) 


(4ifolvee). | 
7. If a man be diſſiifed of a manor unto which an advowſon is 

appendant, and the advotuſon becomes ward, the diſſeiſee may preſent 

and have a quare impedit, though he has not entered into the ma- 


nor. F. N. B. 33. (Q.) 


see (Qc) (R. c) Mat will be ſufficient Seiſin to maintain 
this Writ. 


Lr. THIS writ is all in the poſſeſſion, and the preſentment is the 
poſſeſſion. 21 E. 4. 2. 
[2. If my clerk be inflituted and not inducted, when it voids 
| again I may maintain this writ. 38 H. 6. 15. b. by Mark.] 
pm nee Iz. A recovery in quare impedit, without alleging preſentment, is 
1 Fol. 377- not + ſufficient, becauſe it lies againſt the deforceor, who claims 
War Comp. nothing in the patronage. 4 39 H. 6. 25. b.] 


Inc. $yo. 
443+ cap. 22. cites 8. C. 8. P. For he ſhall recover only the preſentation in this writ ; but a 
recovery in writ 75 right ade ot ſon, is a good title without preſentment, becauſe there he ſhall recover 


the advowſon. Br, Quare Impedit, pl. 142. cites S. C. —1 F. N. B. 36. (D.) — See (Q_c) pl. 4+ 


Br. Quwe [. A preſentment by lapſe to the ordinary 1s ſufficient ſeiſin. 9 H. 


Impedit, pl. 
2 b. 6. 24. b. 
cites 21 H. 6. 44. be Curiumy 
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[ 
& + % & Sa AE 


is ſuthcient to have quare impedit for the vicarage, without 


. 
. 102 8 GCLAICI 


' 42. cites 
preſentment for the vicarage. 50 E. 3. 27. 8. 
9. If pr efentment 3 — 2en 10 feu courches, and after they are Br. Que 
ited, he who is made patron 1 the union may have quare im- Imped I, pl. 
P f. 0 * 1 1 3 : 2 * 4 42. cites 
beat tor this, Without the! 2 ah þ ſentment. TO Ls : S. C 
1171 y A 4 2 * 
[to. The /me lau where a church parockial is made ca} [ecial, Br. Quare 
50 E. Jo 27. f Impedit, pl. 
2. cites 
$07; Pl. 10. in Roll is placed after the ſub- diviſion of (In whom), but it ſeems more properly 
pi-ced before it, as here it is done. 


Impedit, pl. 


In whom. , 


$: 1. The preſentment of the grantee of the next avoidance is ſuf- Br. Quare 
cient title = the patron in fee to have this writ, ® 9 H. 7 23. Impedity pl, 


1 0 
i 122 


* * — + cites 
„% rr [ — I 1 
Co: 5 . Cov 44 >) VF NoPT! I. 9 /* b. ach I : 8. 0 


— Ro . Ä 


V atſ. Comp. 


"Pg 1 Ping » 1 ' : 
irc. $0, 444. cp. 22. Cites S. C,— S. P. for he made it in right of the gra ntor, and therefore it 
: G * - py } 2 1 * 3 * vol x 6 ? 3 - = 7 p * 
nu ierve for him to make title in c':are 2 impadit. 5 Nep. 97. b. Mich. 39 & 40 Elis. C. B. the 
"Ls . * A . 4 * As * 2226 L % 8 1 3 
1 VU, of Not thumberl. na 2 Cdle. SST) 459. Is Ks And, 4. S. 8 Or E. LED 


c 2 1 * 3 4 
—ͤ—P —y— — wo 15» 114. 


{[12. It ought to be alleged in the plaintiff, or in bim whoſe 
8/7 te he has. 21 E. 1 2. b.] 


Vorl. . I 1 For 
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Impedit, pl. „ 


419 Preſentation. 


For whom, 


I gra nee of the next avoidance prefe nter, and after the Beir 
grautar grants the next avoidance, the faid preſentment 18 


Br. Quare r 
5 
tutti ent for the gra. 9 H. 7. 23.3 


222. Cites 
S. C. 
Wati.Comp. 

Ine. Svo. 445+ cap. 22. cites S. C. 


Watſ Comp. [I. $2 if grantee of the next avoid: incegpreſents, and after 
Eee. Ern. grantzr grants the adusauſan t A. who grants it to B. ns faid pre- 


4435 Sap: * Is 

22 cis lentment is ſuſkcient for B. in this wi it, without alleging pre- 
0 » — o „ . 

8. ©. ſentment in the grantor or A. Dy. 1. 2. Ma. 106. 18.) 

1 E- - * 6: * > . +a — p * \ oh. 
See pl. Is LE. BE 1 en ment of grantee pe next avoidance is ſuſſicient 
TJUDTl, coo 3 - ag 7 1 3 C I J 
8 # v. c\ fot Sas 3r . DIS heirs. 0. 5 . Adjudg 0. 
pl. 3, 4. infra. -In quare impedit the plaintiff counted that bir arcſter avis ſeiſd of the advowſon ant 
his cler & Ny ard after te grauted the advowion to J. S. fr life, the church voidel, J. S. p ſented and 
his clerk in, an d J. S. &:d, and after ve el ureb ⁊ 101 * wich the plantiff as ber of the auc te; 
7 2 exted, and the defe.:dant diſturbed him, and it was held tia Biull 9 ane prijen 2 - 
er ber; for tlie preſe Ntation of he tenant tor lite does not make tiile (lo the platniitt, nor th p elentat.ion 
of a guardian or termor, ard we dfengunt anſeoucred te the fil prelentutn, aud bad ifſ.e upon it, ond v 
pen both. And per Littlet ”" ” 0 * to anſwer to both, but the iiue ſhall be upon the firſt only, 2 
the plaintiff ſhall not reply 20 h the ſecond preientment. Br Quare Impedit, pi. 129. cites 7 E. 4.27 


ey*1. 8 - * 1 * 11 2 * 51 — 4 & * 0 X * - 
The books ate not 5ireftly t. that preſentment alleged in the grantee is not good; but that where a 
prelentment is aleged in the grantor and grantee, there the preſentment in the grant ir is only traver- 
8 


table ; for that is the principal, and the alleging of the preſent: ment: in both is not double. Cro. E. 518. 
Mich 38 & 39 Eliz. C. B. Fiton v. Hall 
. a 39 AZ. . * 42410 — —— 


— 3 C16. If tenant for years preſents during his term, this is ſuſſi— 
mpedit, pl. 
A cient for him in Fever fron. 22 E. 4. 9. b.] 


139 Cites 
„ $91 if 22 e for life Pre! ents. 22 E. 4. 9. b. ] 


22 E. 4. 8. [ 17 

Per Choc. 18. $2 if tenant at will preſents. 22 E. 4. 9. b.] 

Watſ. Comp. D & 

Inc. Svo. 445. cap. 22. cites Se Co —5. P. and with thi; agree divers opinions in 7 E. 4. 20. 22 UL. 
4. 9. b. 16 H. 7. 18. a. 9 H. 7. 23. Bro- k t t 'Q Luare l npe lit, 122. 13 Elz. D. 300. And! true it 15, 
that it is generally undeiſtood i in our books, thit where ten: for years or for life brings quatre impedit 
he ought. to allege ſeiſin in him who has the fee, and this is regulel true; and yet preſentations 
by themſelves futhce, as appears 8 H. 5. 10. ani th's reſolution does not imipugn the faid rule; fot 
preſentation of the grantee of - the next avoidance being made in the title and right of the grantor, 
mall ferve az well for him as his on prelentment, and is tantamount. 5 Rep. 98. the Counteſs ot 


Northumberland 3 caſe. 


C 420 J 3 $7 if a grardian preſents during the wardſhip. 22 E. 4 
Wal Comp. g. b. though the king be the guardian. And ſo 42 E. 3. 4. b. 


Inc. 8vo. - J : 
= phy where a manzr deſcends, and ng preſentment has been befo1 . 
22. cites . C.— But per Brian clearly, the plaintiff : in guare j MN; edit ſpa 1 aller e a pref. i "nt i” his 


enceſter ever and aleve the preſentment of the guardian, and otherwiſe ill, and theretore thall not have 


guare impecit, but it is put to the tit ot ri; cht. Br. Quare Impelit, pl. 139. cites 22 E. 4. 8. 


Wal Comp. [20. Sz if the Ling preſents in right of Wis ward, though the 
_ 8 - ward has no right, this ufurpation for the ward 1s ſufficient pre. 
SSC ſentment for the king, if it becomes void during nonage, ard 


c 3. Co 
The ting for tlie heir after. 42 E. 3. 4. Contra 21 E. 4. 9. b. as to the 


* 6 * 

570 * heir. 

quare impe- 

dit, 259 rt of a preientat on of 7 S. 20h; 204 ſeiſ a in fe, &c. ond of 2 cebert in Bi im/elf by tot 
z rds the Feis uf the ſaid J. S. and that the 1 je now void, and it belong» to him to preient, 

and tis det-t at dib m. Caund. ſaid, :e 647k 6iiig't by , ts oe nfticuredy &c. ty 7 


* 
„ „ 


Lei 
t is 


Preſentation. 420 


aid J. S. was mt received nor inſtituted by the preſentatien cf J. S. and it ſeems to be a good plea; for 
1,0 2 prefentments of the king during cuſtody did not make title to him nor to the heir, without alleging 
un by the preſentment in the anceſtor of the heir, or in the feoffor of the anceſtor of the heir, et 
«djornature Er. Quace Impedit, pl. 143. Cites 43 E. 3. 4+ 


; . . . , 5 
21. A preſentment by the bi/b;p as patron is ſuſſicient“ for the 1 * * 
a 3 Ws We mpedit 
king to maintain a quare impedit to the church, when the tem- 2002? 
{ - > © * » . 7 » * ! 6 4 > > 'foa c . *44+ " 4]. , Loh þ 
poralties come mto the hands of the king for vacancy of the biſbap- s pol. 378. 
Ne. 5 E. 3 20. ] — — 
pl. 42. cites 
S. E. Watſ. Comp. Inc. Z vo. 446. cap. 22. cites 8. C. If the biſhop dies, and the ad vou ſon 
happens void before his death, the king ſhall preſent unto the ſame by reaſon of the temporalties, and not 


the bithop's executars. F. N. B. 33. (R) cites 8 E. 2. Preſentment, 10. 39 E. 3. 21. 


— , ' "> . FE ©. * © * 
O22. A preſentment by the father is ſuſſicient for the wife of the OO 
a . . 8 . 5 or” 7 = nc. CV). 
fon tenant in derten thercof. 14 H. 4. 12. admitted; and aljo for 4464. cn 
tz? 2d bars # | 11! . . C7 the feme. 14 H. {+ I2.| 


cites S. Co 
1 * „ * p oY 1 I bd i 4 . . - * 
23. If the % han by the je? Venter prelents, and dieth with- 


out heir, and aftervards the church become void, the vaunger by 
the 2d venter ſhall not prefent, nor have this advowſon; but 
Devon ſaith, if à man hath vo daughter by divers venters, and 
they enter and make partition to preſent by turn, aud one dieth 
without heir, the other filter ſhall be her heir; quod fuit conceſ- 
ſum ; but after the partition, if one ſiſter hath preſented, and 
afterwards died without heir, it ſeemeth her ſiſter of the half- 
blood ſhall not be heir unto her. F. N. B. 36. (E.) 


(8. c) See (Q. 2) 


In“ «hat Cafes there needs a Seiſin. 


of IH the king be entitied to an advowſon by office he ſhall have Watſ. Comp. 

quare impedit without preſentment. 21 E. 4. 16 H. 7. 3. Ine. Bro. 
Contra 17 E. 3. 10. b. 12. 14. ſor there a preſentment is al- Ge: 8 &” 
leged and traverſed, and the traverſe allowed per Curiam, where See (Oc) 
the king makes title by the ſeiſing by office of the pain of Pi. 3. 
Prior alien, and the preſentment alleged iu the procurater of the prior. 

[2. But 17 E. 3. 14. b. it is faid that if the efcheator ſeiſes an Watſ Comp. 
advowlon pen particular command to ſeiſe it, the king may have by. = _ 
quare impedit without alleging any preieutment for the /eiſure cites 8. E. 
makes title without more. ] 5 

(3. If a man recovers in writ of richt of advowſon, and has 1 
execution, he may have quare impedit without alleging any ſeiſin; a —_— 
for the recovery 1uihciently. enough athrms his right. 14 E. 2. citess. C.— 


Quare Impedit, 171. Adjudged.] — , "= 
* pl. 37. in the caſe of Sir Tho. Cecill v. Hall. — A man ſhall have quare impedit upon @ recovery ly 
default in writ of right of advino/on without alleging any preſentment ; by the Juſtices. Br. Quaze 
Impedit, pl. 138. cites 21 E. 4. 1. 4- ——— And whete cc is found again an abbot in recovery of 
edveiroſ;n, the king ſhall have quare impedit without alleging preſentment ; per Choke J. Br. Quare 
Impedit, pl. 138. cites 21 E. 4. 1. 3.— See (Ce) pl. 4. & (R. c) pl. 3. 

*[ 421 J 


[4. 17 E. 3. 10. It is ſaid that he may allege ſeiſin in recovery „ 
by preſentment; but it is not traver/adle.) a4 . 
5. If the king /ei/cs an advowſon, which has bee Led always cites fame 
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caſes, and in prefer uſe, he ſhall have quare impedit without alleging any pre- 
20 E. 3-15. ſentment. 17 10 = 
6. If the ling has cauſe to preſent by the teniporalties of the bi- 
cap, he ſhall not have quare * without alleging ſeuin by 

3 


16.1 


<. 9 * — 


1 
* o of 
4 
1 
4. 
i 
1 = * 
N 
1 
2 
7 = 
* 
, _ 
+ 
. 
. A 
7 
i 
3 
2 22 
J 
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2 
5 
* „ 


preſentn ent . 


| F | [7. m_ ** has no right ſhall not have quare impedit without 
us reſentme 3. 5 
15 * 2 8 * » 
18 Se of an d 8. It a +: be void at this on y, and the patron pre ante; and 
ns 2 7 is diſturbed, he {hall have quare ir a it, though he / bad never 22 
1 » 
* 2NC att er the 4 [ron befor 7s Dr. Quare Impedit, pl. 138. cites 21 E. * 1. * 1 Cr 
'm aboey is d, Cateſby. 
2 faxe d, Fe. . 
13 d ner of the e have uare infedit. Ibid. 
1 | : | f 
* F. N. B. 24. 9. If the ng recovers by quare impedit, and e ratijies 


* 


in the . . l 4 

(F) in the , e efrate of the incumbent; yet at the next avoidance the king ſhall 
there (d) preſent, becauſe his recovery and judgment for him was act ex- 
ſays, See a ecuted. F. N. B 34. (F) cites J. 9 E. 3 

good cale : f 

that accords herewich. 18 E. 3. 21. And ice 9 E. 3. 20. 
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2 . c) What ſhall be ſufficient Seiſin. 


[1.] AIS writ is all in the Peſſ on, and t entment is the 


7 


— =_ 
poſieſſion. 21 E. =_ 2+ | 


4 S. % + - 4 , 
een 
A * 
, 1 


* 2 
r 


see (R. ) (U. c) Quare Impedit. Seiſin. By 2whom the Pre- 


i 
fentment beins ſhall be ſufſicient. 


rr 


air 


8 HE preſentment ought to be alleged ir the plaintiff, or in 
him wheſe eſtate he has. 21 E. 4. 2. b.] 
King Ed. 6. [2. A preſentment in him who grants the advowſon to B. a pur- 


was XG fed of chaſ; /er, is ſufficient in a quare unpedit brouglit by B. Co. Magna 
{ve adv: {IC - 4 7 


ſen of the "iy 356. b. ] 


n * * * a 
eee ee dee 
5 0 - . * 
3 3 mg : 
— * 4 o 1 


+ chur 4 of [3- A prefentment alleged i» the grantee of the next avoidance is 
x Ts. ſufficient in this writ. Co. 5. CounTEss OF NORTHUMBERLAND, 
| parc” ; of ? le 97 b. Adjudged. ] 
1 poſſem̃ons : 

of the la'e counteſs of Sarum, (attainted of treaſ-n by parliament anno 31 H. 8.) as of fee, and 
: by his letters patents he granted the next aViidanc', nomination, right of patronage, and free diſ- 


pofition of the ſaid church to A. and B. conjunctim & diviſim, ita ut bene liceret eijdem ad ecel:fiam 
pra dictam cum primo & proxime vacare contigerit pre/en'are N. M. &c. At the next avoidance they 
preſented the ſaid N. M. who was admitted and inſtitu: ed, and afterwards the king granted the aviav/en in 
e is the Guke of Scmerſet, and be granted it weer before bit attain der, to Sir John Thynn, and the church 
1 berams vcid; and whether Si. ir John Thynn might make to himie'f a gocd title in a quare impedit by 
5 the preſentment aforeſaid, or not, without alieging a preſentment in the king, or any other by whom 
4 he caimed quare bene. D. 105. b. pl. 18. Mich. 1 Ph. & M. Sir john Thynn v. Larl of Pembroke. —- 


4 
Gr - 


The reporter Cites 9 H. 7. in quare impedit, and ſays, he thinks that, by the be tt-r 0 pinion, he mays 
but that it is a queſtion there, if the grantee of the alvowſon in fee cught to ſhew the firſt deed of 
'* grant of the next avoidance, or nor? I>id. Marg. fe 18. ſays it Is void, and that it was fo ad- 
* judged Irin. 31 H. 8. Rot. 1 co. in the cale of Sir Godfrey Fulgicam v. Sir William 0s. 
dee (R. c. pl. 11. 15. 


JF ; | [4 A 
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[4- A preſe ntment alleged in a leſce for life or years is ſuffſi- . 


cient * title in this writ. Co. 5. 97. DU 6. BRED. 5 To b. Fol. 379. 
—  wmnmmenced 


9 H. 23. Br. Quare 
Impedit, pl. 138. cites 22 E. 4. 8. Per Choke. S-e (R. c) pl. 16, 17, 18. 

[ 5. So a preientment all eg ed in a tenant at wil i is a ſulficient Br. Quare 
title in this writ, | | Impedit, pl. 

128 cites 
22 E. 4. 8. Per Choke. See (R. c) pl. 18. 


[6. So a preſeniment alleged in a tenant in deer or tenant by 
the courteſy is ſufſicient title pi this writ. Co. 5. 97. b.] 
7. So a prefentiment alleged in tenant by ffatute merchant, fla- 


ple, or elegit, is ſuilicient tit Ic in ng writ. — 97. b.) 
[8. The preſentment He procurater of an abbot in right of the Mutes 
abbey is ſuſſicient ſeiſin for the * 17 E. 3. 14. Admitted 93 
2 | 446.cap 22. 
00. 7 9. cites S. C. 


o. $2 this preſentment by the procurator Hall be ſuſſicient for ati. Comp. 
n * ' 47 1 Inc. 3vo. 
the , he Paving 4% P%) 272 S jor Cauſe of 40 the about being an cap. 22. 
an alien. 17 E. 3. 10, 14. Admi red 60. Adjudged 76. cites 8. C. 

10. DO a pretentment aleren by the guard. 4 in chivalry Or = * 
„ mpedit, pl. 
ſocage 15 ſuſh client title 111 this writ. Co. 5 97 15 b.“ 88. Cites I4 
E. 2 30 37. gee (R. Cc) pl. 20s 


[11. Upon an alie nation of an advowſon in nartmain, if the lard, For there is 
no other en- 
of whom it is held, at the next avoidance brings quare impedit, it e ind 
15 ſuflicient for him to allege a preſe atmen in his tenant, who advowlon, 
aliened it in mertmain. 21 E. 3. 27. b. but to pre- 
9 : L ſent, and he 
has no other remedy ; for * cannot have writ of right of advowſon, becauſe he cannot allege ſeiſin in 
himſelf or his anceitor. « Qua:e impedit, pl. 70. Cites S. C. 


112. It a Ice for bife or years preſents, and his clerk inſtituted, 
it is ſufficient title for kim in guare impcdit at the next avoidance 
without alleging any preſentment by the leſſor. Co. 5. SpECoT, 
57. b. Adjudged. Co. 5. CounT NoRTH. 98. 11H. 7. 29.] 

(13. If the {ins be ſeiſed of a manor in fee, t9 which an advowſon 
18 2 appendaut, and the c! iurch voids, and 3 uſurfs, and after 
the king grants the manor and advawſon in fee to J. S. as he may, be- 
caule the taid angel is not any uſurpation to the king as to the 
inheritance z and after the church voids, J. S. ſhall have his quare 
impedit, being d iturocd, and make his title by the laſt preſent- 

ment of the king, without making mention of the preſentment of 
the ſtranger. Hobart's Reports, 189. 

14. If o fointenants be of an advo! „ ſon, and the ene preſents to 
the church, and his clerk is admitted and initituted, this in reſpect 
of the privity. ſha!l not put the other out ot poſſeſſion, but if that 
jointenaat Wo pretents dies, it {Hall ſerve for a title in a quare 


impedi: brought by a furvisor. Co. Litt. 186. b. 
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22 Dreſentation. 


(X. e) At ꝛchat Time the Preſentient being ſhall be 


ſufficient. 


Wu Cem. CI. A Preſentment before time of memory is not ſufficient, becauſe 
me, , 14. b. 20 E. 4. 16. 42 

E. 3. 4. d. Admitted.] i 
2. But in ſuch caſe he may allege the preſentment ge be within 

Warſ.Comp. ime of memory, and then it is good; for the time is unt 7raverſable. 

Inc. Svo. 17 L. 2 : h ? 

447. £20.22. / 4 bo 14. 0. 

r . 


(F. c) Quare Impedit. At what Time it lies. 


[1.5 A Quare impedit lies againſt the patron ter 6 months ples 

£ 2 zarty of his incumbent. . 18 E. 3. 2. 13. b.] 

2. If a man gives land and aduowſn appendant in tail, and the fe- 

= ? 858 - nant in tail ſuffers uſurpation, wich continues by 6 months and dies, the 

C., iſſue in tail tha!ll not have quare impedit, nor aſſiſe of darrein pre- 

r tue anccf. ſentment till the next avoidance. Br. Quare Impedit, pl. 141, 
en cites 46 Al. 4. per Finch. | 


Br. Qui e 


PE? [5 £&P- 

perl . after the 6 ment aß, and after the heir ſuffers other 6 months, he may 
preſent, and may hate quere imped:t or datein preſentment. Ibid. - Br. Quare linpedit, pl. 148. 
cites S. C. for upon appropriauon be church remains void to him who has title. Where a 
man makes difturbance, and the diu ber appropriate: the ade ſer, there the party miy have quare 
;mpedit againſt the twenti=ih abbot who is in after the appropriation, and foity years after, for all 
tue e art only 43 One and tne ſame incumbent, and is no Pitiiaity which puts a man from his action. 
Br. Cate Impedit, pl. 10. cite: 33 H. C. 11. 


3. The ling may have quare impedit of ary time during the lives 
of the palren and incumbent, or of the incumbent only, notwithſtanding 
its being after the 6 months; for nullum tempus occurrit regi; 
quod nota. Br. Quare Impedit, pl. 39. cites 47 E. 3. 4. 

4. Quare impedit by the Zing, who counted, that T. held the ma— 
nor of D. of him in capite with this advan appendant, and preſented, 

v2: 3d - and after the church woided, and after he altened in mortmain, and the 
mie there biſhop of R. prejerited, and his clerk admitted, inſtituted, and inducted, 
l and the hiſpep died, and the king within the year brought quare? inißelit 
comes with- again the incumbent alone, and well per judicium; for he may plead 
por deb - againſt the king by the ſtatute, and alſo the biſhop, who now is, 
„ai, was no diſturber, ſo that the action does not lic ay2inſt him, and 
mrimain, it lies well within the year though the other has gaingd poſſeſſion 
eee by preſentation, and this becauſe the Ling in this caſe cannot hn de 
war r writ of right, becauſe he has has no right, but oily a title, by reaſon 
of alienation in mortmain, ſo that if he comes within the year it tuf- 

him. 4nd fices, Br. Quare Impedit, pl. 40. cites 47 E. 3. It. 


O it ſoems 


that the king by uſurfation nit aui, by ary aftimm may be out of poſſeſſion as well 25 à com- & 
mon perfor, and ſo is the beit opinion theie; and therefore it ſrerms that the one uſurpation withe 
ja the year cannot be an interruption, and 2 deſcent cannot toll tle entry of the lord who enters 
for mortmain ; for he bas no right of entry, but only a title of entry, wich may be taken at any 


| Quiie 


te within the year. Br. Quate jrmpeCit, pl. 40. Cites 47 E. 3. 11. 
2 E 


* LS 4 


Preſentation. | 423 


Qu ire impedit of an advowſon in groſs, the plaintiff counted, that J. N. was theres f ſeiſed and preſent = 
ed, &c. and held the advent of him; and after aliened te the dean and chapter of I. ty wwhich be pre- 
ſented by the ſtatate of mertmain, and it is vet within the year, and the defendant Jaid, that the church 
Tos full by 6 months befure the writ purchaſed of bis own preſentment ; judgment of the writ; and be- 
cauſe it is half a year after the alienation, therefore the writ lies well, per Cur. Br. Quaie Impedit, 
Br. Morcmain, pl. 13. Cites S. C. 


| 1 <6 x” 1 
* 70. Cites 21 — 3 27. 


5. Quare impedit by R. H. gane 5, and three of them bremggt Quare im pe- 
guure impedit again}? the plaintiff of younger date, by which KR. II. 1 
prayed, that all may be determined upmn his writ of elder date, and that „n R. B. 
the other may be diſcontinued or nonſuited, and then it was not and others, 
much denied; but afterwards, fol. 56. it was agreed, that if they —— 


-annot agree to diſcontinue the laſt writ, that then each ſhall an- the detend- 


twer the other in both writs; quod nota. Br. Quare Impedit, ants 2 
ed, and ſo 


pl. 153. cites 11 H. 6. 23 & 56. to de. 
and after the ſame defendants ſaid, that they had another quare imbedit agairſt the platntiſſa, 
and prayed that they may anſwer thereto; and per Brown, they ſhal: proceed upon the quare impeait of 
the juſt date, and this fha!l make an cond fail; for otherwite there may be incenvenience ; for it may 
de, that the one may be found for the plaintitis, and the other with the defendants, where it is all of 
oac and the lame preſentation to one and the ſame chuich ; and Newton accordingly, and no inconve=- 
nience to any party where they plead upon the writ of elder date. Br. Quare Impedit, pl. 79. cites 
14 H. C. 68. Vr where A. brings quare impedit againſt B. and bis incumbent, and B. e contra 
againſt A, and they plead upon the firſt writ, and the other ſet aside, there if the title be found for 
A. te ſhall have writ to the biſhop te irfluute his clerk, ard ts ouft the cther if this recovery be cuit hin the 
6 months, and no miſchief to the clerk of the defendant; becauſe he was named in the writ, and 
may have anſwer ; and if the clerk of A. wwas in at the time 5f the recovery be needs no <urit to the biſhop, 
but ſhall recover damages for the diſturbance ; and if B. recovers agairſt A. there the clerk of A. ſhall 
be rated if he was in by bis own ſuits pending the writ ; but if he was in at the time of the writ pur- 
chaſcd, he ſhall be oulted; for it was the folly of the defendant that he had not pleaded that the 
church was full of the preſentation of A. the day of the writ. Ibid. But becauſe the p/aintif 
did net aver that the ſecond writ xvas of the ſame preſentation of vc e be brought bis writ, therefore 
ech Ivas awarded ts anſwer to the ether: An. Ibid. 

*[ 424] 


6. In a quare impedit for the king, though the defendant has a 
writ to the biſhop againſt the hing, the king may have a new guare 
impedit againſt him of the ſaid avoidance, and make other title. 
F. N. B-26--121 

7. If the diſturber preſent two or three times within the 6 months, Note, In 
yet a quare impedit lies againſt the diſturber upon the firſt preſent- rag. 
ment, if he purchaſe the writ within the 6 months. F. N. B. are te the 
35. ( Fe: ind 
hold is in the abbot. F. N. B. 36. (O) in the new notes there (a) cites 20 E. 3. Non-ability, g. 
14 Hf. 4. 10. Adjudged. | 

8. The righful patron may have a quare impedit after the 6 Forty _ 
months againſt the incumbent of an uſurper that is in by {mony, and 1 * 
in ſuch caſe plenarty for 6 months is no plea, Per Cur. Noy, 25. thereupon 


in caſe of Winchcomb v. Pulleſton. —— 
9 5 


the church was never full of the perſon of ſuch clerk, Watſ. Comp. Inc. 8vo. 159. cites Hob. 167. 


9. 1 Mar. 1 Parl. 2 Sefſ. cap. 5. enacts, That the flatute of 32 
H. 8. cap. 2. (of limitations) ſhall not extend to a ꝛbrit of right of ad- 
wwſon, quare impedit, afſiſe of darrein preſentment, jure patrona- 
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4 7 5 „„ BRETT OED 2. TTY7 ; 1 5 
ka . 2) uUare LM PEUIT. . C it v2 k De fs 7 095. 
oF 
} S.P. F. N. 1. UARTE 1)! 3 it by the 4 g 10217 P the big 7; Sarum of 
| B. 33. (C) „ 3 . f 8 7 1 
1 . * CES LE hrePond cs (3: 11. Te ls, $1 & > +66 £4 0 1 {th pr. — 
| : in the no:es CIS 4 : TOS I 5 we a 
i 4 thee (c) en © cf the tk emporalties : of Pe 5 'D D 8 e {J 4 11 ,; 4 
FE 3 ' . 2h ' ; 
* that tlie [ rebend voiding, the king preſented, and he diſturbed, 
HE and co unted that ſuch a 7 hep Pr. ted ſt, 9 7 2 Te THe. 7 
1 and fo it is void, &c. and it was 6rought iu IA Where 150 Cie 
| | the burch vas, and net i cauuty ef S. hire the bedy 5f the 
f 5 prebend, viz. the mauer of 7 5 WOT, WIL! n CON entire PTC 
| bend, and) yet the writ awarded good : quod nota. Br. Qu m- 
ö 2 pedit, pl. 68. cites 21 E. bo 8 But £4! oy on i, 345+ anno 
4 8 15 E. 3 Ze 18 ee but it is better here as it ſcems; for quarèe 
3 ga 
I” impedit Ie e the church is. 
Py + Quareim- 2, Quare impedit does not he in Cacriſiy, nor in + I ales, nr 
= iT V g 8 
5 . in other ray 1 franchi/ /es, bet it was admitted, that © ones impedit 
4 * the cu 7 lies in Durham, Br. Quare ! Impedit, pl. 15 2. cites 11 H. 6. 3. 
5 3 4 of 
Ts ar : en in Valet, and lay well. Br. Queare Impelit, pl. 16. cites 35 H. 6. 309. ——— 8. P. that 
i it all ke br ught in the county achoining; per Fort Br. Quare Impedit, pl. 103. cites 36 H. 6. 
| on 33. And Brook ſays, the reaſun is faid elſewhere to de in a nuch as the lords there oave no 4 - 
105 rity ts c e 7 Le bite. S. P. Co. Litt. 134. b. reiter hau conuſance be granted in a quate 
+ imp edit, decaule the interior court cannot write to the bi Os 
1 g Quare | im; dd the archd ry of St. D. in Wales was brought e county of I-reford at in tle 
* county nxt 06 iining to the benzfice ;; _ N ia ; and the king made title by real n of the feſeſſans */ 
5 fte biſpep ef St. D. being in bis bans, and ſo lze i chat the bahop was patron ot. :e archdeacotr ry. Br. 
b Quate Impedit, pl. 100. Cites 24 E. 3. 42. 
' * 2 
4 1425 ] f 8 
{ 23. The king may ſue this and every other writ in what court 
b: " 2 
| he pleaſe. F. N. B. 324 (E). 
R 
_ 
I: 74 — * "334" 
15 (Z. e) Quare Impedit. Hoe it ſhall be. In what 
1 
4 Caſes it ſhall be Praſcultare. 
A | 
5 5 e gl [ 1. 5 the = a th wil nit put re Pal eniee of the 1139 cf a free 
+ C. vo. Ba 57; of 7 1h 1 Lite ae 
i 80 f. cap. 30. >< : ? Þ% E; / ſiau, * Paccintce rat have quare impedit 
3 4 cites S. . — quod pe: ages ip 3 Pralentaré. 14 UI. * 3 © ye, 
+ a" 2. If a man N another 4% collate to a bencſice, yet the 
1 1. 288. y 
A ord. writ ſhall be gœod if it be FPralont. — 4 #5 ac djudged.) 
1 = P. Ard in bis declaration be foal! ſhow tte ſpicial matter. Br. Quare Impedut, pl. 156. cites F. N. B. 
4 fol. 32 & 33. x 
_ = ae 3. In quare impedit the plaintiff made title, 3 ferie avas 
N peo, pl. . P © ” x = — , 
; e levied PWR J. N. and the abbet of 4 the adwowſon, and the 
©: H. 4. 11. fame allet granted by the ſame 1 that J. N. and his heirs at 
f 1 every a . name to him his clerk, and he ſha ul preſent him 
5 E. 33. 9 cer to the biſhob, and alleged Jain acccrdingly, and that the church 
| ſays, that is vcid, and he named a clerk to the + abbot, and he would net 
I SED preſent him to the biſhop, and brought quare im pedit, Khich Was 
7 210 
4 quod pe- Qucd permittat ipſum nominare clericum, & c. where it thould be 
111 Træ- 
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prœſentare clerieum; and therefore the writ was abated, Br. mittatipſum 


ö * 4*, . iP P's ow — * 160 + — rr præſentare, 
UTC peda; * 56. Cites + 4 H. = oo | 8 Cc. and in 
his count E In. 1 E fort h the 2 1* eial matter nd ſt. al | be good. F. N. B. 33 (B). — 5 Cc ace 
c vi H&E FE. 3: 00521 H, "© 7. Js — Le ſu. 1 3 a wilt to the biſhop to admit 


dle prelentce whom be his named to apot her, © foes the 58 e brought againſt him who had the 
tretencation 01 aint a ſtranger; yet {ee 24. E. 3. Quare Imp. 27. and 2 R. 3 3. Quare Imp. 102. that 
it lies nat tor him who has only the nomination. F. N. B. 33. (F in the He notes there (c). 

F. N. Be z. (B) in the new notes there (d), ſays, ſee accordingly 22 Es 4. 22. 2. 14% 
b. and 14 fl. 3. , the wiic quod necmitiat nominare was abated by award in the like caſe, 


F Urige is (cvelque}. — 1 It mold BY 14. 


. If a % be difurbed to prefent where he ought to make col- F 75 i 
1+) * 8 = ISL Ir x \ ; in ne 
lation, the Writ thall be 9 7 p-rmittat 1pſum præſontare, Ke. 1 


and he ſhall count upon the collation. F. N. B. 33. (D). here 


4 
— 
* 


- 

— 
— 

—— 


5 
Brief, 650. Raſt. Entr. 501. 17 E. 3. 64. 


5. The king ſhall have a quare impedit of the ſub-denconry of 
| 
4 


Vr, which voided when e te mae tes of the archbiſhopric were 
m the kiae's hands, and the writ {hall be quoc d P ermittat eum pri- 


ſentare; and vet the king ſhall give this ſub-deaconry by his let- 
8 n. 8 
ters Detcits. 1 . . B. 5T* 27 


(A. d) LIN Impedit. How it ſhall be. Jn what 
Cajes the Writ ſhall be Ad Eccliſiam. 


[1. JF a quare impedit be brought of a chapel, the writ ſhall not And becauſs 


tae w TW 
* He quod 1 rmittat prelentare ad cceleſiam, but ad capel- ad _ 5 


lam. 8 1 6. 37 Curia.) ſi un, the 
op nion of 
as, that the writ ſnould abate. Br. Quare Impedit, pl. 77. cites S. C. If the king 
be diſturbedto collate by his letters patent unto his tree chapel, he ſh; Ul have 4 quare impedit, and the 
writ ſhall be quod permittat pritientare, c. ad pi bendam in his free cnael, &c. F. N. B. 33. 
: there (b) cites 16 E. 3. Briet, 6. - And 13 Hf. 4. 
Brief, 8 70. wheze cccictzà ail be intended a * iruchial church. 


= 1k. ＋ 4 1 1 © + . 1 1 
1. — . . „ E m Te NEW none 


4264 
2. If the clerk of a donative be diſturbed, tlie patron may have Pr. Quare 
a quare impedit e quod permit tat ipſum preefentare ad cccleſam, &c, Impedity pl. 


and declare the ſpecial matter in his dec hs Co. Litt. 34» 4+ r 
cites H. 1 Jac. E. R. Rot. 601. between FAIRCHILD AND GAYER) 32 & 33. 
in treſpaſs. Retoived for the rectory parochial donative of St. 
Buricn in Cor: all.) | 

3. Where 2 87:7 patrons are ſeiſed of an W to preſent ly —— Coke 
turns, tie qua. imp. ſliall be Pre /entare ad ecclefriam ; for it is but 5 1 


one church, Eut where the church is livided, : and there are 2 aten and 
ſeveral patrons and 2 ſeveral incumbeiits of the ſame church, fo * — 
? 5 r . ee, 43 

that a diſtinct part cf the church and tithes belong to each, in h-:c,) if ei- 


5 1 45 . a 
luch. caſe the guare impedit hall be prceſentare ad medietatem, Oc. ther of the 


3 4. A MES 8 1a FONS . 
CLCIt iii es So 1 111 Cate of 4 co 4 dation of 2 Or 3 Churches 1t9 Ones - - : > 
— X * * G1IUY e *3 ne 
= atrons now preſent Dt turns, fo as one incumbent pot- may have 
oh a I . 2 
cles the Whole, tlle pr. lentatio n all be ad ecclęſiam. 10 Rep. Wit either 
= _ TD : > ele it e 
FO. Irin 10 Jac . . Smith's calc. p:ceſentat 
k, 1 1 ) 0 Smith's Ca ad med.cta- 
tem © the, Or Halm are. d eccirf u; for 2vord him it is e church. 1c Rep. I,5. b. in Smith's 
CeiL, ' 
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4. In quare impedit for the vicarage of B. in Devon, it was 
objected upon a demurrer, that there is a variance between the 
writ and the count, the writ being quod permittat eum _ eſentare 
ad vicariam ecclehz de B. and the concluſion of the declaration is 
quod ad ipſum E. (the plaintiff) ad clam p; reditam fic Pacanten, 
Sec. pertinet priſentare, &c. SO that the writ is quod permittat, 
& c. præſentare ad vicariam, and the declaration is ad eceleſiam 
pertinet præſentare. But to this it was an{wered, and ſo reſolved 
per Cur. That mms vicaria eff eccliſſa, and that it is ſo held ex- 
preſsly i in ſeveral books, and 1 no variance in ſubſtance 
but in form only; beſides, this was not thewn for cauſe of de- 
murrer, for the cauſe ſhewn was want of profert, and the prece- 
cents are as in this cafe; and fo judgment for the plaintiff. 
Whereupon defendants brought a writ of error, and a bill in 
chancery, &c. Carth. 315, 316. Trin. 6 W. & M. Reynel! 
v. Long. 

5. The act of 22 Car. 2. for rebuildins Janden, enafted, That 
ere ee 5 St. Andrew 55 ee and Ot, AIR Blackfriars 


of tie Kare, W hes gl Wie ac ts of the greateft * I. Now the 
truth w as, that St. Anne Blac tfriars was a vicarage., And 7 
a quare impedit brought it was among other thing 25 ruled by the 
Court, that though eccleſia and vicaria are different things, yet it 
appearing upon the whole record that the refory of Blackfriars is 
appropriate, the vicarage of Blackfriars ſhall be a church within 
the intent of the act. 3 Lev. 4353 436. Hill. 7 W. 3. in C. B. 
ay & al. v. Biſhop of London and Blake. 
There needs not the name of the ſaint, as ad eccleſiam de 
Sancti AH. de W. except there be more "charthes i in the fame vill. 
F. N. B. 32. (E) in the new notes there, cites 9 Eliz. Dyer, 259. 


| 31 H. 4. 72. 
And note, If a man be diſturbed to preſent unto a parſonage, then the 
fach vn: vrit ſhall be * Precipy, &C. quod permittat ipſum preſentare, 


ws at the 
common &c. ad ecclefam, &c. for the word eccleſia is always intended a 


Lim, parfon age. And if it be a VICarage, then the writ 18 quod per- 
1 mittat ipſum præſentare ad vicariam. And if it be a prebe nd, 
new notes then ad prebendam, and if a chapel ad capetlam ; a fo he ought 


there (2), to + name the advowſon as it is, &c. F. N. B. 32. (H.) cites 
cites 14 H. 8 H. 6. 22 
To _ „ 


Impelit, 123. ai Capellam. 2 H. 3. Grants, $9. ad Vicariam. —-Þ+ In a quare impedit præſentare 
al eccieftiam, it _ a good plea to the u 2 t that it is but a chapel, for + ecclefia th ill be intended a paritſ 
church. F. N. B. 22. {H) in the new notes there (b) cites 5 E. 3. 60. 22 E. 3. 2. a» 12. as $ 
N. 6. 32. 2. 37. 2. 11 H. 4. Brief, 370. 18. Po in F. N. B. 33. E. in the new notes there (b) 
cites 16 E. 3. Brief, 660. ind x: II. 4. Brief, 87 | 


427 ] 8. There is another form of writ quod permittat ipſum præ- 
fentare ad ecclefram domus Sancti Martini Briitol, que vacat., &c. 
and ſo of an hoſpital and the like. F. N. IB. 33. (G.) cites Lib. 
Entr. 506. 


Was 

the 
tare 
1 15 
len, 
dat, 
lam 
ved 

ex- 
nce 

de- 
ece- 
tiff. 
| in 
nell 


at 
lars 
From 
the 
pon 
the 
et it 
＋ 15 
thin 
i 


de 
vill. 


59. 


the 


arcs 


d a 
Yer- 
ud, 
ght 
ites 


ntare 


ariſh 
a. 8 


e (b) 


Preſentation. 


(B. d) Quare Impedit. oo it ſhail be brought. 


ft. Writ may be brought grod permittat ipſum præſentare ad 
4X cantariam, without ſaying perpetuam cantariam. 17 E. 


. So , 

3. 124] ; 1 
2. $9 he need not ſay ad perpetuam vicariam. 17 E. 3. 12. 
z. A quare impedit lieth of a priory, or of an abbey, and the 


writ mall be quad permittat ipſum preſentare ad prioratum ſeu abba- 
tim, &c. F. N. B. 33. (F.) cites the Book of Entries, 59. and 
18 E. 3. Quare Impedit, 15 1. accordingly. 


B. d. 2) Quare Impedit in general. At Common 
Lao, or by Statute. 


I, UARE impedit and darrein preſentment complains of chat- 

Q rel only, viz. the prefent avoidance. Jenk. 13. pl. 23. 

2. Quare impedit wos by the commen law, but it was only upon a 
preſentment, viz. induction; but if the incumbent was to be in- 
ducted, then at the common law a writ of right of advawyſon only 
lies. Per Popham. Brownl. 166. Trin. 4 Jac. the King v. 
Matthews. | 

3. In quare impedit %% plaintiff and defendant are actors one 
againſt another, and therefore the defendant may have a writ 10 
the bi/hop as well as the plaintiſf, which he cannot have without a 
title appearing to the Court. Vaugh. 58. Trin. 21 Car. 2. the 
King v. Jervis & al. 

4. If the church is full of the defendant by in/?itution, then it is a 
quare impedit within the ſtatute; otherwite it is a quare impedit 
at common law. Skin. 25. Mich. 33 Car. 2. C. B. Holt v. Hol- 
land, | | 


(B. d. 3) Quare Impedit. uz what Cafes it lies. 


1. JF the advowſon be in groſs, the tenant in tail may have quare 
impedit. Br, Quare Impedit, pl. 31. cites 43 E. 3. 24. 

2. Where | grant one part of an advowſon to S. and another to N. 
and the third to F. reſerving the fourth avoidance to myſelf, in this 
caſc quare impedit does not lie; for the advowſon is one entire 
thing, and we cannot join in action; and therefore, if we cannot 
agree in preſentment, the biſhop ſhall have it by lapſe ; but of co- 
parceners, if they cannot agree, the eldeſt ſhall have the preſent- 
ment. Br. Quare Impedit, pl. 10. cites 33 H. 6. 11. 

3. Note when there is no patron, as where the prior is prigſt, and is 
admitted to his own benefice ; or where my aduvowſon is aliened in mort= 
main, and appropriated to a religious houſe, and the like; in thoſe 
cales, I may have quare impedit, and the plenarty by 6 months is 
no plea, Br. Plenarty, pl. 10. cites 14 H. 8. 
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4. Collation by 6 months . not roll quatre impedit, where the 
plenarty 1s by tuch collation, for the ſtatute of W ellminſter 2d 
requires * ation in this = Jenk. 281 l. 7 

5. A man cannot have quarc impedit an (| „ preſentinent 
tao, but on the return of the quare impedit, the darremn pretente 
ment brought atter rfl hall abate. But per Hob. Its it he had brou ht 
ancthber quare imbeart it ha d been well; and ſo it was received in 


the Earl of BEDFokD's caſe. And per Hutton, W. 2. 5. proves 
that he ſhall not have bot! NOV, 18. Mic h. 1 fat. C. B. 


L 
Village of St. Andrew's v. the Archbiſhop of York and the Coun- 
teſs of Shrewibury. | 
6. it A. a ſpiritual man has the preſentati:n, and B. a layman 11. 
—_— on, if B. naminates to A. the ſpiritual man C. a clerk 13 
5 „„ „ 4 9 ul 


* y © 7 1 7 ” % * — > © „ . * - f 444 4 4 
preſented * 7 — hi” #2 ACCOMGHL 13 1. 4 F GT 4 nennen, is D. 


a+; % £> 4 * * 3 2 2 . i Wn, . ; 4 a. p f * g 
nemi naten (i older 10 be li; >» & 44. Pe- WINCH AT » Ye; felt o d, 
7 re „ 1 
becauſe A. . b FCLCHECH © ili Alrega 18 DY 141 11k 41114121 þ il 5 3. ! 111 


not maintain any quare impedit againſt the preſentor fer ſuch re- 
fuſal; * 4 is patron, and bei 
change his preſentation already made. Dod. of Adv. 65, 66, 
Lect. 12. 
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"> % (B. d. 4) Quare Impedit. * "I and Proceeding. 
action are | 
ou 3 1. $2.2. 3+ NACTS, That 77: an s of dare 1 preſentment, 


F 7 ” * / 7 * 2 FF 4 * 7 * RY FTI j® , 
9 5 2 1 5 e 17 a ple: Qi, ar Fad 111; * | is#/ (0 2 1 Varanyy, 


nA tiger j3 * 
peren:210:y, f days ſhall be given, frem 15 15 15 or frem 3 weeks 4% 3 aveeks, as the 


3 ſeatr re 3 ſhall hap) hen t5 be near er far. 


=P . 


” Fad * * . . . . * 1 
if me uſe ſummen the defendant by gced jummoners, and return iter names ut on the original; ths 


9 7 7 9 0 * * . ” 

* p * * = - 4% 4 . > * - PR " * * X 14 0 , : 17 . ” þ$+< # 
eurits ard re/urnab: from 15 days to 15 days; Ihe {ummens on the izrit wiic may be mace.aft rhe chur'd 

- - - N - * p 
, 1 * ö ' 4 . 1 ” * - 
A , 20 F p * 1 * + , ' s - g _ 4b as . A s Gawd =_ * 

dear, or er on ot the S Re Aru anton A N: De returned upon te ur ſummons, at- 

dige * 7 E. 3 1 0 1 "a 
ment, ard dift 4% ;pet if the 4 jerndant pace # default upon the GCiitrets, a rer.: [Cal to the & beg M 

* . f « - 4 


the titie mace by the blatt F. Brownl. 138. Ser the caſe f Willlams v. Blower & e contra. 

This act extendeth not to a writ © quate non admiſit, nor to an incumbravit, but only to the aſſiſe 
of dar! ein preſent ment and QUATE imę: 2d and the reaſon t! ercof is for fear of t! $2] e. 2 Int. 124. 

+ By aſſent of parties | nger Cay mag y* given thau is preſcribed by this act, but that aſſent mult 
be entered of record. And it is to be obl eived, that oy Te Common L2\  C2:.479 be d:fatlow*s 
in four kinds of actions, viz. In all writs of dower, cure impedit, allile'ct dariein p eſentnant, 
and aiiiſe of novel diſſeiſia, and therefore no protect. il hall bs HY WEU, UT cho EC ler vito regs 


ſhall be can in any of theme 2 Inſt. 124. 


3 0 r 

At the com- Aud in a plea of of quare imp edit, 5 b diſturber come not at the f 

mon law, in ? "BY - FR 

a quare. n. day that I he is ſummoned, > caſt no i, ew he [all be attaches 

4 * * * 

pedit, the at another day ; at which day 92 he eue li, u caji 119 \ 111 te 

procets u ſhall be diſtrai ned by the creat dt 5 o above vive. 

ſummons, : : ES : 3 

attachment, || and diſtreſs infinite, which was miſchier ur in „ ct of the lapſe; now it 15 pro» 


vided, that if he appear not at the grand dillreſs, judgment ſhall be given for the plaintitt, £7 4 
writ to the biſhop awarded. 2 Inſt. 124.— 8. b. Er. Quare Impedit, pi. 152. C23 11 II. . Þ 


7 . * * . . AS » . : 8 | * 
And the PAAR ſhou!d not have wiic to the DKOUP 1, ine CEICHCANT Elie, UA Cotta NUW Us bY 


ſtature. —8. . Brownie 158. 
1 Put tt e caſe, that upon the ſummons the deſcendant is returrel nihil, and at the attachment and 


diſtreſs nhl allo; this Cale is Out of Fic letter of. the Natue, 1 Le d fendant was fever fummoncuy 
but it it ſa a, ibn when there be two miſchleſe at the common. law, and the leder is provided tor 6 
en eſs wor s, the preater mall he inciided wiihin the lame remedy, 4H le, Wen nin 15 tee 
turnza, is the gear miſchiei, tur ie by his dejault ſhall ivic noch. g, but in the (ale prov. dtd, dis 

Ce UP 
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afendant by his default ſhall loſe iſſues; and the law intends, that he will rather appear than loſe 


TD 
| 
: 


* 
ere the Tues. 2 inſt, 124. | 
Uter 2d A Wy im;edit is brought againſt two; upon the diſtreſs one doth appear, and the other makes de- 
fault; in 7 E. 3+ it was ret wed, that the plaintiff ſhould nat preſe: ;tly have a writ to the biſnop againſt ; 
AP him h. t m. en de:ault, for that it might be, that the other iha: appears ſhall have againit the Pa 4 
eritmeit \ writ to the biſhop; and it was there faid, that it was not rcatonable, that upon one original the 4 
TC lent- plaintitt th „ald! hate one writ to the biſho tor him, and another againſt him; but this notwitiſtand - 


1 


, ' ETSS- of TY %- ** 4 P L 1 30 r Ea 1 Fs. LEIK aw 2 
rou 1+ ] 5 the plianun Jy NS ACT Ol znt LO ase againſt him tha: mins det ut, a writ to the 911 P 5 and 


a not avain{t reaſon, if the other dctendant can bar the plaintiff, for him to have a writ to the 


g 10 . 
ved m * bichop againit the piaintiti by the common law; and ſo be the later books, and common experience, 


, eee 
r ; 


} al — WL þ 
YO! 5 aft fn wk + 2 Init C'S 5 k % * 
8B © © Iflonium or exonium, is 5 derived of the French verb eſ5nier he exonier, which fiznifieth to ex- 
| 


cuſs, ſo as an eflvign in legal underſtanding i an excuſe of a deiault, by reaſon of ſome i: aped! ments 
er aiſturbance, and is as well T1 the plaintifi 25 tne ac fe ndant, and is all One with that which the c F 
Of <tioigns there have been (as we bay 2 read in our books] 5 kinds, Viz. iſt, ; 


villans Cai. EXCu!L : 
1191 * De fervitio reg 2dly, In t-::am ſantam. zd, Ultra mare. athlv, De malo lecti, in our old ; 
1 books called elont 7 de reſi intiſa. 5thiy, Et de malo veniendi; and this laſt is the common efloine 1 
193 ö aich 18 intende! 1 118 act. 2 Inſt. 125. 5 
7 In a quare impedit or darein preſentment, an cſcin de ſ:rvice le roy ad terram ſanctam, or ul 
F 1), h a QUAIT LITE © Or där. all Pre. — 421 24 44 ow 13 * * a Tr m n 3 Ul 

. — N . 0 F $ 8 5 * :  * 4 1 1 

to d tra mare, liech not for doubt of the lapſe, but a common eſſhin eth; and of eſſoins the Mirror faid | 
1 {0 ; n 1 - - — » 1 . . 11 1 : . A. 
= | well, abuſion eſt que faux cauſes de ciivines ſont receivable de cy que droit ne allowe fauxime in 4 

1 1 1 ? "= | 11 * 11 ns * 1 i + p % 5 +! * * i : 

* ue nul c. & avation elt dehaner etioine in pertonal actions; for the ſame author treating de 1 
ch re. | e per vieis roys ordain, ſaith, ordein fuerunt elloires in mixt actions; and reals & ne in per- 1 
15 0 , 0 — % ! * : „ . . , . —Þ _. : 1 
no: | forels, And I find not in Glanvill any eſſoins | real and mixt actions; but before the making 9 
3 of this act, eſſoins were aliowed in perſonal actions, 2 Init. 12 5. 7 
57 00. *. [ 2 ] Fl 
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41d if he Cone a, the 71 Þ * by hrs dejauit, a 7% vrit foall go t9 the TC pc E neſe 


'9Þ ( of the fame plac Gy thy it the cl. 4411 of te THI rb * or that line beg TY 1 
ft t be prejrd: cial to the | pi, nt ff 5 1 ta the diſiurber his okimiff 1 

Ving. "gl at. ancther tine when be cui. 7 ſue 3 . ſhal have 2 ; 

of writ to ihe 

biſhon without making of any title. 2 Inſt. 125. ———— The ſtatute ſaith only, ſeribatur epiſcopo, and 8 

f 217 A yet th » plaintitt ſtall ha a ia writ to tne biſho DP, and befides a writ to er.quire of damages. If the [ 
b ſhop be out of the realm, a writ to the biſhop may be awarded to his vicar-general, for he is in 4 

acant, place of the biſho5p. 2 Inſt. 125. | | 
as the Iu the defendant appear at the grand diſtreſs, and take a day by prece partium, and after makes 4 
f2uit, no writ ſhall be awarded to the biſhop; for this caſe, in reſpe& of his appearance, is out of 7 
the ſtatute; but a new dif eſs ſhall be aw. ied. „ 
al ; ths | 1 12 ſhall take the benefit of this ſtatute. 2 Inſt. 125. * 
' CLEAYVH | | 
22 4 224 L ſame lawv, as te the making of attachments, Ven Ab hence- + Thk i3 * 


f 2 rth be obſerved in all writs where attachments Hes as iu making diſ= © Ry 
e aſſiſe 77 72 2 "that the fecond attachment ſhall be m. ide by getter pledge, this chapter, 4 
„ wid afterwards the laſt diſtreſs. and js to be 1 


4 
F [1it 2 
: » 


1 under ſttoo 7 4 

* according to the letter, and nezdeth not any expoſition. 2 Init. 125. = 
3 $4 6% 4, % » - | 
oj 4 4 ; 


S . In quare e impedit the plaintiff recover 1 the biſhop, and 
had . epiſcopum directed 19 the ſheriff for er Bing the W 
Ar and the ſheriff retur rned 20 8. in iſſues, and the plaintiff prayed 
1 hes another diſtreſs, and had it. Br. Quare Incumbravit, pl. 2. cites 
1, be 1 E. 3. 31. | 
3. If the defendant makes default after appearance, the plaintiff 
3 ſhall recover immediately, and his damages; but if they have day 
a by 5 there the plaintiff ſhall only have diſtringas upon the 
<Y default. Br. Quare ge 209; pl. 151. cites 2 H. 4. and 6 R. 2. 
- 4. Quare impedit; the ſheriff returned nihil at the ſunmons, : 
nt and and attachment at the difirefs; ; and by 4 Jullices, the plaintiff ſhall 
Ty recover by equity of the ſtatute; but 2 Juſtices contra. Br. 
10. Quare Impedit, pl. 15 2. cites a 6. 3. 
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S. P. Forin 5. In quare inpedit the ſherif may ſimmon the efendant in H. 


his wr: tue . 
whrowſon is arch. Per Martin. But Danby and Cotton contra ; but th 


dot dem nd. he may, in writ of right of adνν,E¶Lc˖u. Br, Quare Impedit, pl. 192 
ed, but the cites 11 H. 6. 3. 

diiturbance | 

is to de puniſhed for the damage done to the perſons By Danby and other Juſtines. F. N. B.; 
Ez ia the new notes thete (b) cites S. C. 


= 
* 1 


6. If me of the plaintiffs a appear in quare impedit, and ſome nit 


iy 


ſummons ad ſequendum mul thall iſſue before the others ſhall 
3 Br. Quare Impedit, pl. 153. cites 11 H. 6. 23. 


Br. Leu, The 6:/>55 of Coventry was pom en of tao prebends, and he 
» T4. Cites 

y 4 = 8 gra tho next awidance : of either Ot t em, 47 e Happe 1 to be 

I 3 O firſt V. ant, tO J. S. Which grant AIs AR the dean and 


chapter; the biſbop that ma de the grant died; one Tf the prebenda 
ries died ; the then biſhop callated it to AM. and the grantee brough 
a re impedit, and the court were of opinion, that it mult y 
L430 ] brought in that county where the cathedral church is, and net where 
che bo dy of the prebeud lies, r to 21 E. 3. D. 194. pl. 33. 
Mich. 2 & 3 Eliz. v. Ralph Bayne Bp. of Lincoln 
and Merric! 1. 

8. If the biſhop and defendant join in bringing a writ of error. 
the biſhop, unle 5 ſummoned and ſevered, muſt join in the 4e. 
ing them. Cro. J. 92. Mich. 3 Jac. Lancaſter v. Lowe. 

9. After judgment in quare impedit for the King v. Saker, an! 
writ to the biſhop, the incumbent continued paſſiſſiun, and waſicd tie 
vicarage Henſe, 10 a protubition was prayed and granted per 
Curiam ; for as Coke ſaid, it is the dowry of the church, and 
any one may have this writ againſt him; for it is the writ of the 
king, and the probibition was net to de wajt. Roll. R. 335. Hill. 
13 Jac. in the caſe of Knowles v. Harvey. 

10. Fudgment was in quare impedit, and the ſame term a v 
ef err:r was delivered to the ſame court h% re a aorit to the 105 

was awarded to admit the clerk. Per tot. Cur. the writ of 
error ouglit to have been allowed without any other ſuperſedeas, 
becauſe a writ of error is a /uper/edeas in 1tfelf. Godb. 439. 
Trin. 5 Car. B. R. Earl of Pembroke v. Boſtock. 
& joror was 11. In a quare impedit, if the ven. fac. be returned, the plain- 
« "nota tiff cannot be nanſuited without calling the jury ; but if the ven. 
after evi- fac. be not returned at the day, then he may be nonſuited on the 
dence given roll without calling the jury; and fo he may in the firit caſe it 
oof ogg deft. conſent. Noy, 107. Anon. 
ture from the bar, becauſe the king ſhall not be prejudiced ; for the Judgment i is ſalus jure; but other- 


wiſe it is vie in the EK hequer upon an information or intruſion, Noy, 111. The King v. the 
Biſhop of Winckefter and Dr. Hide. 


2 Med 263. 12. In a quare impedit againſt two, they ſeverally opþe arid, 
wo ee BE nd} caſt an eſſoign by turns, and idem dies was given to him who 
cordingly, ; 

and *he firſt appeared, &c. Then an attachment 1 i ued againit them for 
Court fa'd, not appearing at the day, and preceſs continued io the grand diſtreſs ; 


that the ſhe - : 
SF ongkt to which being returned, and no appearance, judo ment ft nal wwas ordered 


have gene to fo be entered, according to the ſtatute of Marlbridge, cap. 12. 
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Prelentation. 


It was moved to diſcharge this rule, becauſe the defendants were 
not ſummoned, either upon the attachment or great diſtreſs, and 
the ſuretier, returned un the proceſs, were John Doe and Richard 
Re; that if judgment final thould be entered, there is no re- 
medy but by writ of deceit, and on ſuch a writ the ſummoners 
and veyors are to be examined in court, but feigned perſons can- 
not be examined, ſo that it is an abuſe of ofhcers to return 
ſuch names; that ignorance of the ſheriff was the original cauſe 
of it, who being to make returns, and finding the names of John 
Doe and Richard Roe ſet down in the books of precedents as 
forms, followed thoſe precedents exactly, and made their returns 
accord, and took no further care to return true ſummoners. 
Per Cur. th defign of the ſtatute of Marlbridge was to have pro- 
ceſs duly executed, and that he cannot be without the tenants 
havins notice of it; for if the defendant do not appear upon the 
ſummons, an atachment ifucs againſt him, commanding the ſhe- 
ri to ſciſe his body, and to make him give ſureties for his appear- 
ance, if he will not appear, then the grand diſtrets is awarded, 
to ſeiſe the thing in queſtion; and if ſtill he neglect to appear, 
then judgment final is to be given, by which the right 1s for ever 
concluded, and this being ſo fatal, the proceſs muſt never be ſuf- 
fered to be changed into a thing of courſe. It is true, the de- 
fendant here had notice of the ſuit, but he had not ſuch notice 
as the law allows him; and for his fourching in eſſoign the law 
allows it him. Accordingly judgment was ſet aſide. Mod. 248. 
pl. 7. Trin. 29 Car. 2. C. B. Searle v. Long. a 


43⁰ 


the church, 
and ſeiſed 
the profits, 
and if there 
be nothing, 
to return a 
nihil; and 
that the 
Court being 
moved a- 
gain, conti- 
nued their 
former opi- 
nion; it 
was objected 
that leaving 
due notice 
pon tbe ſum- 
mons WAS As 
much as was 
required; 
for the 
other writs 
are only to 
give the de- 
tcndant 
time to 
plead, and 
therefore not 
neceſſary 
that notice 
ſhouid be 
given upon 
every one of 
the xorits 5 
for if once 


ſerved it is enough. But the Court was of opinion, that the defendant having not appeared nor caſt an 


eſſoign, and judgment final being given, it was reaſon that all the proceſs ſhould be ſerved really, of 
which there had been no occaſion, it he had either appeared or efloined, and therefore the proceſs not 
being duly ſerved, judgment was ſet aſide, and cited Raſt, Ent. 217. And they held that the gig 
ef the cher defendant cas newviſe binding to the patron defendant, becauſe ti.ey may ſever in pleading, and 
ty that judgment was likewile let aſide. 

*[431] 


(B. d. 5) Pleadings. Abatement of the Writ by Death 


of one of the Parties, and the {es thereof. 


I, PRIOR defendant in quare impedit died, and the writ S. P. And 


abated, he nt being named by his proper name, quod nota z —_— © 


for now there is no defendant. Br. Corporations, pl. 79. cites paſſed the 
10 E. 3. 16. & Fitzh. Quare Impedit, 42. Plaintiff 

brought ange 
ther quare impedit againſt his ſucceſſir, and awarded good. Br. Quare :n.pedit, pl. 158. cites 10 E. 3. 
& Ficzh. Quare Impedit, 32. | 


2. Baron and feme brought quare impedit, and the fee died pend- S. P. Br. 


ing the writ, and yet the writ remained good, and the baron had dy. = 
writ to the biſhop as tenant by the curte/y. Br. Quare Impedit, cites" 1 
pl. 67. cites 38 E. 3. 35. 4. 12. 


In quare 


. Impedit by the baron and feme, if the norit abates oy the death of the forme, and the baron brings another 
Writ, and plenarty is pleaded in bar, he may aver, that the chur.b owes wad, within b ment tefore the 
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F xwrit purchaſed ; for it is abated there by rbe af of God, ind not by the foily of the party, Per 
Newton. Br. ſournes, pl. 12. cites 5 H. 6. 16. 

Baron ans feme mae tie to preſent in right of the fems, and after {ie jered and before the wee 
wire facias the feme died. Ihe n 1 Jad ed that himſelf had taken out a v-nire facias in h's own 
dame; whereupon the defendant demurr-d, ſuppoſy 2 that the writ was abated; but Winch. wa of 
opinion, that the writ was not abated, b cauſe this was a chattci vetted in the huthand Curing the 
wife's life, Win. 73. Paſch. 22. C. B. Blunt & Ux. Au:chiafon. So chere /everad barons 
ard their fomes dere ens . and ore of th: me died pend ng the writ before judgment, the 
_ awarded writ to the bitho p in the name of the __ n and the others. Mo. 455. pl. 62 5 Trin. 
E.iz. the Counteſs of North — caſe By it quar? impedit be brought: ait baren ard 
feme — *tb.rs, and the fome w.ts derd the day of tbe ⁊urit purcbat d, the writ thall abate 3 contra, if 
the had died ? nag the writ. Bi. * Imped. t, pl. 153. cites 11 H. 6. 23. 


a * 
$09 


_ 3. If quare impedit be brought agu the patron and incumbent, 
the Son and the patron dies pending the writ, yet the writ thall not abate, 
and incum- and fo recovery may be againſt the incumbent alone. Br. Quare 
ben 5; Impedit, pl. 47. cites 7 H. 4. . 


fron of ea: 


* * * * . * * - s a - * * 

* . F * * A — „ „0 1 * „ * * | 44 — — 1 # lf > 6 . Þ 4 
ed in tar, and toe incumbent f eaded the ſame matter alſo, and 2 . i ue, and after one came Sr p race 
that the patren s grad x be 107 continuance, judgment of the w-:t, and the writ was sed go 

7 1 8 En * ee ene l 8 4 5 13 2 8 3 1 
per Juv +54% arte 1292 —— — 3 1 * 8 T7 i2 01 the N s . — [ ye & le 1 „ Qu Ire 3 pl. . 
- 4 * * — 
128 ry 75 a 2 * i 1. v * - ** - . + 64-4 © l 5 * 1 18 . ' 4 . 
cides 5 H. "= 3 64% 4 vY 4 re 2 7 Ci > 2» Or 2 Menak > & = 9 are 121 k alt, and tile One 98 
. N 1 x 
the To * {tk . * So ea - 1 ＋ * +» * 4 FA ” 5 PR 4 1 fy : | I We * 1 - N I 14 2 
So — 2 6 T4 454i 4 1K 53 I ho4te\La.y:y, + 1 32 I5 a3 4% +4 0 „ 133» { * 4&4 TEIN +:'%y Di. . CITES 7 11. 
— 3 TY *. . = d 0 ? - } 4 — + 2 « © * — z : + 4 1 , : 
2 S. P. Br. Qnaze A, pl. 67. CES 8. . 2. © 5. P. anc lv of terarts in common. 
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Br. Quare Impedit, * 5 * cites Lo II. _ 12. 


f a os £ 7 * 2 # 4 — "= - * -* Fa. — — . 
The 4. It one of the * plaintiffs, ar one of the defendants in quare 
denn Of ore: 8 1 1 

impedit dies, quære if che writ ſhall not abate, Br. Quare Im- 


"ya 1 5 ir 
ſhall not edit, pl. 7. cites 9 H. 6. 56. per Rolle. 


* "; 9%... 1. — 8 . 1 — * _ * 
Weit, but Ne 3524311 de lere 2d. F. N B. ? Jo (L). - 
22 3 4 = > 4 8 L254 rs -* BP, 9. = 4 
It 2 bring <orit of igt of aden en, or if it be brought again tu, and the en dies, of the one part 
a „ : . 1 L. 
or the other, the writ hail at ＋ tra in a quare impelit; for there, atter titze male, the c 


fendant is become actor, and he may recover dama ges againit the plaintiff. Br. Quaze Impedit, pl. 6. 
cites 9 H. 6. 30. per Pabington. ä 

In quare impedit ga 3, the ere died pending the wvrit, and vert the writ was awarded good againſt 
the other; quod nota. Br. Quate Impedit, pl. 64. cites 9 H. 5. 6. 

Death if tbe one before wwrit purchaſed, (hall abate the writ 4g1ink all; ᷑ut death of the one pending 
tbe writ ſhail not avate the wilt [but] againſt himſelf only; note the diverſity. Br. Brief, pl. 3. cite: 


+ Quare impedit was brought againſt the biſhop, who collated LI. as patron, and pending the writ, 
the biſhop died, yet judgment was given for the plaintiff to recover the preſentment, and damages to 
haf a Suggs value, and an amoveas of M. and writ to the now biſhop or metropolitan as the plain- 
tiff pleaſe. D. 194. pl. 2. Mich. 2 & 3 Füs. Ralph Bayne biſhop of Coventry, &c. and Meyrick's 
caſe. —Ibid. M farg. lays that quare impedit was bre aug at again! t patron, parſon, and ordinary, a! 4 the 
Patron died, and yet judgment was given againſt all, cites Trin. 35 Eliz. B. R. Sir Richard Pipe's 


Cale. Pro. E. 324. S. C. by name of Pipe v. the * en.——8. P. For there ate 2 miſchicts. 
1. If the writ abites the G furbarce mall not be Pu, el, though the writ was well ——— - for 
14 


there warts a diſtutber; and 2diy, if the writ abates not, but the plaintiff ſhall proceed to judgment 
execution, the very patron ſhail be pur cue of pe ien, and as in the laſt caſe, he may recontinue polfeſ- 
fion by writ of right, but is withont remedy it the v ris abates, which is the greater mi chief, it ſhall not 
abate. 7 Rep. 26..b. in Hall's caſe, and cites 7 H. 4. 26. b. 13 H. 8. 13. 9 H. 6. 6. 57. 
yare impedit by a prior 22a nſt the biſhop of C. and athers, c ze ple aded that one of the defendants vt 
dead the day of the writ Furcb. 1rd, and demanded judgment of the writ, et non allocatur for all. Br. 
Quare Impedit, pl. 49. Cites 7 H. 4. 34. 36. 
114320 
The gate 5. A. grants to B. the next preſentatizn to the church of D. the 
ee church voids, and B. brings quare impedit, and dies pending the 
bright writ, and aſter the 6 months paſs, the executor can have no re- 
- , medy. Br. Quare Impedit, pl. 158. cites 4 E. 6. 
it, and © ied 
aſter the 6 month; poll, 2 ending the norit, and the executors brought anither quare impedit by journeys ac- 
caunts, and tak pgrnera! writ, and rrunted generally that the grant was made to the teſtator, and he 
brought quare impedit, au tied, and that they brought this writ, et ea ratione pertinet ad ipſos 8 
dae, and the defcadant hinder.d hs, and then it pur Ported, chat this is of a diſturbance do mn 
them- 


Preſentation. 4.32 


themſelves after the 6 months paſſed, and then the writ does not Vie ; for all eupbt to be compriſed in the 
worit and count ſpecially, and ſoall d.mard writ to the biſb p upin the preſentation, and writ of the teſtatory 

and becanfe it did not, thererore ill, et nihil inde venit, Br. Quare Impedit, pl. 160. between Mark, 
Ozle, and Harriſon. But Brocke lays, it ems that where the plaintiff dies, none can haue other writ by 
jur. Vr actornts. - Br. N. C. 4 E. 6. pl. 410. S. C. 

The flaiutif in a quatre impedit ded ps nd ng the brit; it was prayed to how another writ for the 
executors; for he ſaid he could not have it but by the allowance of the Couit, and the Court granted it, 
but bid hi m lock well to it, if it Jay in this caſe or not, and in what form the writ ſhall be. Cro. 
E. 174+ Hill, 32 Eliz. Walter Moile' 5 caſe. 

Quare impedit is revivable by journeys accounts, Per Hale Ch. J. Ventr. 239. Hill. 24 & 25 Car. 2. 
B. R. in the caſe of Dacies and Duncombe. 


6. Quare impedit brought by the Ling abates by his demiſe 
Het. 83. Patch. 4 Car, B. R. the King v. Clough, 


(B. d. 6) Abatement of the Writ for other Matters, 
In what Caſes, and the Effect thereof. 


OTE; A vrit brought by the king or queen is not, unde 
+ Y gueritur, that the defendant injuſle, Kc. 18 F. 0 
it is in the caſe of a common perſon ;) alſo if the words ut dicitur 
be :mitted, the writ is good; yet ſee 38 E. 3. 31. that in the king's 
caſe it ſhall be «2 dicitur, but in that of a common perſon, in all 
writs it ſhall be ut dicit, and if it be ut dicitur, the writ ſhall 
abate. F. N. B. 32. (E.) in the new notes there (e) cites the above 
caſes, and 17 E. 3. 50. 74. 
2. Quare impcdit by the king againſt L. and intitled himſelf to 
the moiety of the advowſin, becauſe L. the defendant was outlawed in 
treſpaſs, and conveyed in forma juris, (as appears in the book,) and 
_ the avoidance he preſented, and L. aid that the advanuſon 
was ſevered into three portions, and named the portions, alſgue hae 
that the incumbent, ⁊uho died, was pre/ented by the father of L. as the 
ting ſufpaſed in Ft count ; and the ig demurred, and had writ to 
the biſhop, becauſe the plea of the defendant, vi, that the church 
was ſeve; ed into three portions, goes in abatement of the awrit, and the 
traverſe goes in bar; but if he had reſted upon the plea, that the 
advowſon was ſevered into three parts, the king's writ had abated. 
Br. Quare Impedit, pl. 115. cites 22 Al. 33. 
3- A writ was brought by the qreeen ratione minor! ætate J. filii 
redis S. in nſtodia regine exiſlen. de qua pred. S. t:rram fua 
tenuit in capite, where by the count it appeared, thai he held of ene UC 433] 
G. who was the queen's ward, and yet held good. F.N.B. 32, 
(0) in the new notes there (b) cites 24 E. 3. 54. 
In quare impedit it was agreed, that it is a good plea to the S if it be 
a by the patron or incumbent, to fay Hat the writ bears date in 8 Oy 


b- Ley tw 
the life of the laſt incumbent. Br. Brict, pl. 75. cites 46 E. 3. 19. 8 = at it 


Led! s aa? 3 * 


the life of the ancifler in this action. Br. Ibid, - Br. Quare Imped; t, pl. 37. cites 8. C. 


L- 


5. In quare impedit by a prior againſt the biſhop of C. and 
ethers, one pleaded that the church was full the der of the avrit 
purchaſed of the preſentment of the 17 75 if ; judgment ot the writ, 
Vor. XVII. K k and 
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and becauſe he claimed nothing in the patronage, the plaintiff de. 
murred; and therefore awarded that he ſhall not have the plea; 
quod nota. Br. Quare Impedit, pl. 49. cites 7 H. 4. 34. 36. 
_ 3 In quare impedit the defendant ſaid that the clerk of the plain— 
a pn e Li was inſtituted and inducted before the writ purchaſed, and is now 
for the de- in; judgment of the writ; and the beſt opinion was, that it is a 
* good plea; for he cannot recover the preſentation where himſelf 
was fall of has the preſentation, and it does not lie for damages only. Br, 
bs wn pre- Quare Impedit, pl. 54. cites 12 H. J. 11. 
ſent ment 6 
enebs before the writ purchaſed, Ibid. 


7. In quare impedit by C. againſt B. the plaintiff counted thut 
N. was ſeiſed of a manor and advcauſen oppendant who preſented, &c, 
and N. gave in tail, and the donee at the awidance preſented, and 
his clerk in, &c. and after the tenant im tail died without iſſie, and 
he in remainder entered and preſented T., &c. and his cher“ in, and 
after died, and he preſented again, and the defendant diſlurbed him; 
and the defendant ſaid that a flranger was ſeiſed of the manor and 
edvou/in af pendant, and preſented F., &c. and died, and the manor 
with the appurtenances deſcended to K. as daughter and heir, who tal 
the defendant to baron, and the baron and feme in jure uxoris preſented, 
and the feme is yet alive; judgment of the writ : and the beſt opi- 
nion was, that it is no plea to the writ; for the plaintiff alleges 
the avoidance by the death of T. and the defendant by the death of F. 
and allo the defendant does nit allege that the preſentation made by the 
father of his feme was after the preſentation of which the plaintiff 
declares, nor dees he traverſe it. Br. Quare Impedit, pl. 108. cites 
14 H. 6. 23. 
In quare 8. Jointenaucy of the part of the d:fendant is no plea in quare 


impedit . 3 > f pope? 
55 impedit : contrary, it ſeems, , the part of the plaintiff, Br. Quare 


Lal, ene can- Impedit, pl. 108. cites 14 H. 6. 23. 


net plead to | 
the torit by jcint coparcerary [er] tenancy in commen pro indiviſe in the plaintiff of the advowſon, unleſs 
be ſhews bim to bave orber title in the advowſon, or ts be incumbent. So if the count be vicious; quere 


of the miſnoſmer of the plaintiff, Br. Quatre Impedit, pl. 154+ cites 31 H. 6. 15, 


Br. Quare 9. In quare impedit, if the writ abates hen plea to the writ 


Smpedit, pl. found againſt the plaintiff, or by confeſſion of the exception to the writ) 


75. 8. P. Fas; 3 
and cites this is peremptory to the plaintiff, and he ſhall not have another 


5. C. where quare impedit. Br. Peremptory, pl. 12. cites 7 H. 6. 15. 


the writ : 
was agalinſt patrin and incumbent, and the patron made defau't, and the incumbint appeared, and 


#1.a4:4 that thr plaintiff was made a knight after the laſt continuance, and was found for the incumbent, by 
which the writ abated, and the plaintift prayed a writ to the biſhop for default of the patron, but could 
not have it, becauſe it is repugnant to have a writ to the biſhop when his writ abates. Where 
the plaintiff in a quare impedit was made à kright pending the worit, Shelly thought that inaſmuch as 
this ſ:a!! be accounted his own defau t, he ſhall not have a writ by journeys accounts. And agreed that 
the books are clear that the writ ſhall abate. D 55. a. b. pl. 7. Paſch. 34 & 35 H. 8. Anon» 
But it ſcems by the other part of the caſe {though not clearly expreſſed) that if this being made 
a knight was not he act of the plaintiff himſelf, but that he had been compelled by the king to be made a 


_ knight (ai any man having lands of a certain value, was compellable to be at that time, and till the 


12 Car. 2.) then he might have had this writs Sce Ibid.— And after this cafe it was enacted by 
® 1 E. 6. cap, 7. that making a plaintiff, &c. knight, &c. ſhould not abate the ſuit.—— f S. C. 
cited 6 Rep. 10. b. in Spencer's caſe. The plaintiff's being made a knight pending the writ 1s 
peremptory ; for common experience tells us, that it is the act of the plaintiff, and no one is compelled 
or conſtrained thereto. 7 Rep. 27. b. in Sir Hugh Portman's cale, 


*[ 434 ] 


10, In 


„ a5 WY © WO Oo SO COT "I ag 


F des 
plea; 
. 
Maine 
now 
t is a 
mſelf 
Br. 


that 
, &c. 
and 
and 
and 
him 65 
and 
20er 
reo 
nted, 
Opi- 
[leges 
F. 
y the 
ntiff 


Cites 


uare 
uare 
— 


unleſs 
quæte 


zorit 
writ, 
ther 


J, and 
nt, by 
could 
Where 
uch as 
d that 
Anon. 
made 
made a 
ill the 
ted by 
8. C. 
writ is 


1pelled 


, In 


Preſentation, 434 


10. In quare impedit the plaintiff in his count made title as to the 

wn Apen. The defendant fhewed fine levied if the moiety 
advow/on appentant. 1e defendant ſhewwer fine levie F the mazety, 
ſo that the moiety is in groſs; judgment of the writz and it was 
doubted if it goes to the writ or to tlie action. Br. Quare Impe- 
dit, pl. 10. cites 33 H. 6. 11. 

N . 1 1 . * * 
11. In quare impedit the plaintiff counted that one J. F. was In quare 


ſeiſed in fee of the mancr of B. ad quod advocatio predifa pertinet, inp*dit the 


5 2 . laintiff 
and preſented ane N. and after gave the manor to which, &c. to one 1 i 
O. his auceſtom in tail, aud alleged another preſentment in the tenant in pift in tail te 
tail, and conveyed the manor to hiinſelf as heir in tail, and alleged bis anceſtor 


* . [7] 7 o 
ſeveral deſcents; Littleton demanded judgment of the brit; for 27 2 


it is ad quod advocatio pertinet, where it ſbould be pertinuit, & non ſon as in 
allocatur; and the deſcents adjudged not double, by reaſon that — 
the gift is the effect, and the deſcents are only conveyances. Br. ef- 
Quare Impedit, pl. 11. cites 33 H. 6. 32. | mer's & non 

— excipitur z 
end that the church woided by the death of R and he preſented ; and the other ſaid that the ad corn 
w25 apferdant to the manir, which mancr ard adus tujen were given to the anceſler of the plaintiff in 
foe, aud that the hrether of the plaintizj gave une acre parcel of the manor, and the advotoſon, to the brother 
of the defendant wwhije beir be is, and that R. the preſentee died 6 years fince, und that the church waided 
y the death of W. preſentee of the brother of the defirdant, judgement of the æurit, which ſuppſes an 
avoidance by the death of K. ond alſo that this ewrir is not purchujed within 6 minths; and it was 
challenged for the doubleneſs, & non allocatur; for the plea is ro the writ, and the app ndarcy and the 
aſ.ent tr the deferdant is for title, And it was agreed there, that it the advowſon was in groſs, then 
the pieſentments are but uſurpa ions, and thail not prejudice the heir in ta'l by reaſon of the ſtatute; 
but if it was at pendant, then the alienation of the acre and agvowſon is a diſcontinuance, and he can- 
nat prejent till he has recovered the acre by form, edon; but if it was in groſs he may have quare im- 
pedit ; note the difference; for tenant in tail cannot have writ of right, And after the parties were 
compelled to take i ue, if the ada gon was in groſs or atperdant at the time of the gift in tail; quod 
nota, Br, Quare Impedit, pl. 31. cites 43 Z. 3.2 And in anno 44 E. 3. 1. in the ſame 
caſe the iſſue was taken if the acrc, given with the advouſn in diſcontinuance, was parcel of the 
manor or not, and ſo the :ppendarcy and the greſi was the H f the matter, to maintain or deſtroy 
the action. Br. Quare Impedit, pl. 31. cites 5. C. 


12. It was agreed for law, that if quare impedit abates, the If the writ 


plaintifF ſhall not have another writ; fer this ig peremptory, quod 3 

hi 5 * * 5 ſe Latin 
nota; and quære if it be for faiſe Latin, which is the default of the ,, inſuſs- 
clerk, Br. Quare Impedit, pl. 15. cites 34 H. 6. 37. — of 

erm, this 

is the default of the clerk, and ſhall not be peremptory to the plaintiff, nor ſhall the defendant have writ 
to the biſhop upon it, but the plaintiff may have a new writ of quare impedit; and with this agrees 
3 H. 6. 3. a 31 H. 6. 15. a, 7 Rep. 27. b. Uaſch. 40 Eliz. in Sir Hugh Poztman's caſe, 


13. In quare impedit if the plaintiff is nonſuited after atpear- S. P. Re. 
ence, this is peremptory, though it be before declaration; quod nota. 23 
Br. Peremptory, 74. cites 19 E. 4. 9. the ws 

| drought 
within fix months. 7 Rep. 27. b. Paſch. 40 Eliz. Sir Hugh Portman's caſe.—— 80 of a dijcontinuance. 
Ibid. The nature of a quare impedit is to be final upon nonſuit or diſcontinuance. Hob. 137, 
133. pl. 187. Trin. 14 Jace in cafe of the Earl of Bedford v. Biſhop of Exeter and Wilfon.——The 
ron/uit of one plaintiff ſhall not abate the writ, but he {hall be ſevered. F. N. B. 35. (L.) 


14. Quare impedit by the queen againſt others, and ane ig by her This cafe 
condemned, and executian taken againſt him ; this ſhall abate all the e, not 


. . . . . . Clearly 
writ againſt the others, as in treſpaſs againſt ſeveral. Br. Exc- rigged ; 
cutions, pl. 146. cites 20 E. 4. 1. the caſe it- 


ſelf is, that 
the recovered by default againſt one, and had judgment to have writ to the biſhop, &c. with a ceſſet 


caccuuo till trivd betacen the others and her; for otherwiſe this execution againit one alone, will abate 
K k 2 we 


, 
—— —A—üK22— 


— 
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the writ againſt the others; as in treſpaſs againſt two, if the iſſue be tried againſt one, and the plaintif | 


1 pravs execution againſt him, the writ ſhall avate againit the others, cc. Paich, 20 E. 4. a. pl. 3. ( 
* > Bt 
[ f t The king * 15. In quare impedit againſt ſeveral, it was agreed that to fay 
15 q 1 that 9 Such in rerum natira, as the one of them is, ſhall abate 
4+ x provoit ofa all the writ; but + mſn per of the oe ſhall not abate but only 
. chauntery, againſt him who is miſnamed. Br. Brief, pl. 3. cites 27 H. 8. 26. a 
WEN which thail 
| FL 4 be called pre of the chauntery of C. and after the king impleaded him by name of the preveft of the 
WS 2 beuſe of C. and for this miſnoimer the quare impcdit avated, notwithſtanding it was averred for the king 
11. that he was known by this name. Br. Miiſnoſmer, pl. 24. cites 38 E. 3. 14. S. P. Er. Briet, a 
WE pl. 137. cites S. C. The reafon feems to be, becauſe the king ſhall tike conuſance of the name, which 
#£- . | he himſelf appointed by his writ. | 8 | 
1 16. The teſe of every quare impedit fhall be the ſame day that 
Wk x the writ is obtained, by reaſ7n of the lapſe, that it do not prevent t 
Fi the ſix months, fo as to defraud the ordinary, Br. Quare Im- 
. pedit, pl. 151. cites the Regilter. 
1 17. In quare impedit by the queen the count was upon a pre- 
El 1 ſentation made by H. 8. in right of his dutchy of Lancaſter, and a 
1 ſo conveyed the ſame to her by deſcent. Exception was taken to 4 
67 the writ, becauſe it does not ſet forth how the queen claims the 
18 of advowſon; as where the king preſents by the t:zmporalties in his ] 
* hands, the writ ſhall fay, ratione epiſcopatus Cant. nunc vacant, i 
11 or in caſe of ward, ratione cuſtodie; and that therefore in this 
its 7 caſe it ought to be ſaid ratione ducatus. But Anderſon Ch. ]. F 
Þ : held the writ well enough, and it is good enough both ways, 
# either generally or ſpecially; and cited the Book of Entries accord- ] 
19 ingly, where the writ is general, but the count is ratione ducatus 1 
7 ſui Lancaſtriæ. And afterwards a precedent was ſhewn of anno 
* 32 H. 6. where the writ was general, and the count was ratione t 
v4, ducatus. Le .226, 227. pl. 307. Paſch. 33 Eliz. C. B. the Queen « 
4 v. Biſhop of York. | a 
13 18. It a man has an advowſon in right of his feme, and the huſ- < 
Y band brings quare impedit, the writ ſhall be general ad ſuam ſpec- / 
BA tat donationem, without mentioning his Wife; per Anderſon Ch. [ 
0 J. and cited the Book of Entries, 483, that the writ is general and 1 
13 the count ſpecial, Le. 227. pl. 307. in cafe of the Queen y. t 
= Biſhop of York. N 
14 I eo not ob- 19. The plaintiff in a quare impedit declared thus, (viz.) ſuan t 
5 _ one Hpectat donationem, leaving out the word (ad) ; adjudged, that the « 
in the caſe writ ſhall be amended. 3 Nell. a. 36. pl. 5. cites Reynoldfon v. at 
* 3 : Biſhop of London. 3 Lev. 435. - 
N N Hill, 30 Eliz. in Box Ns cas is the ſame point, and that at length by the opinion ef t 
E all the juſtices it was amenable, and that a clerk of the Chancery c:me into C. B. and amended it.—— * 
* Cro. E. 119. pl. 4. Mich. 30 & 31 Elz. S. C. by name of Rookeſby's caſe. . t 
5 ä C 
1 1 S. P. and 20. If after 6 months a quare impedit abate, which was brought e 
4 1 within the 6 months, the plaintiff is remedileſs to recover his pe- n 
1 abe, but he ſentation. Cro. E. 119. Mich. 30 & 31 Eliz. B. R. Rookſcby's v 


$ all recover caſe, 

54 all in da 

mes, and therefore to prevent this it is uſual to name the ordinary in the quare impedit ; per Pig 

; "a Quar- Impedit, pl. 147+ Cites G E. 4» 0B: if the quare impedit abates auithin the 6 month 

the plaintiff may bring another w:it; but if the plaintiff be neut within the 6 months, he 1 
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have 2 new wilt; becauſe the defendant on title made has a writ to the biſhop, and for that cauſe 


4 new writ to che biihop will not lie. BErownl, 161, Anon. 
caſe. | 


21 The patron granted the next preſentation to A. and B. the 
church became void, and during the awidance A. releaſed his right 
to B. who being diſturbed, brought a quare impedit alone; the 
defendant demurred, becauſe it appears of the plaintiffs own 
ſhewing, that they ought to have joined in the action, and the 
releaſe, being made after the church was void, was of no effect; 
adjudged accordingly that the releaſe was void. Le. 167. pl. 232. 
Mich. 30 & 31 Eliz. C. B. Brokeſby v. Wickham and Biſhop of 
Lincoln, 


S. P. 7 Rep. 27. b. Portman's 


Ov. 85. 

S. C. ad- 
judęed.— 

3 Le. 256. 
pl. 340. 
Hill. 32 E- 
liz. S. C. 
the Court 
held the re- 
leaſe void; 
becauſe here 
was not any 
intereit to be 


releaſed, but a power only to preſent, and an authority annexed to the perſon. — After the voidance it is 
merely a chote en action, and 1» not to be reieaſed. Cro. E. 173. Brookſbie's caſe.— And. 223. 


pl. 241. S. C. adjudged.— Coldib. 112. pl. 19. S. C. Adjornatur. 


22. A quare impedit was brought by ſeveral perſons jointly, and 
in the declaration they vary in their title ; the court agreed, that 
the writ ſhall abate; for the judgment mult agree with the writ, 
unleſs there be ſummons and ſeverance; and upon divers titles a 
joint judgment cannot be given; for there can be but one right- 
ful title. Mo. 184. pl. 327. Anon. 

23. In a quare impedit; where the writ abates, the defendant 
ſhall not have a return; for perhaps his clerk is in; if not, he 
may recover by a quare impedit as plaintiff; and there can be no 
judgment where there is no writ. Where the writ abates there 
is no writ, Jenk. 124. in pl. 51. 

24. In quare impedit, &c. the defendants pleaded in bar ane 
ther quare impedit brought by the ſame plaintiffs for the ſame church, 
and averred that they were the ſame plaintiffs, the ſame avoidance, 
and the ſame diſturbance, upon which both actions were brought, 
and that the firſt action is {till depending, &c. The plaintiff re- 
flied, that after the bringing the firſt action he ſtill continued 
ſeiſed in tail of the advowſon; and being ſo ſeifed, he preſented 
his clerk to the biſhop, &c. who refuſed him, which is the diſ- 
turbance upon which he now declared in this 2d action, and tra- 
verſed that it 2was the ſame dliſlurbauce, upon which he declared in 
the former action. The defendants demurred; the whole Court 
agreed, that the writ ought to abate; for though there mult be 
a diſturbance naturally to maintain the action, yet the principal 
effect of the ſuit is to recover the preſentation; and therefore for 
the ſame thing you ſhall not have two tuits at once, Now there 
was a diſturbance laid in the firſt action, and the avoidance of 
tie ſame, ſo that the new difurbance betters not the plaintiff's 
caſe; beſides, it is the nature of a quare impedit to be final, 
either upon a diſcontinuance or nonſuit; but by this means one 
man way bring 20 quare impedits, which would be intolerably 
vexatious; and the adding a new defendant mends not the caſe ; for 
fill there are two depending againſt the ſame perſon ; but he may 
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the writ againft the others; as in treſpaſs againſt two, if the iſſue be tried againſt one, and the plaintiff 
pravs execution 2gainft him, the writ ſhall abate aint the others, &. Patch. 20 E. 4. a. pl. 3. 


+ The king 15. In quare impedit againſt ſeveral, it was agreed that to ſay 


I C j N. * ky - 
—_ . that no ſuch in rerum natvra, as the one of them is, ſhall abate 


provoit of a all the writ; but + miſricjimer of the cue ſhall not abate but only 
3 againſt him who is miſnamed. Br. Brief, pl. 3. cites 27 H. 8. 26, 
which tha 

be called prove} of the chauntery of C. and after the king impleaded him by name of the prowef? of the 
Feu ſe of C. and for this miinoſmer the quare impedit abated, notwithitanding it was averred for the king 
that he was known by this name. Br. Miſmoſmer, pl. 24. cites 38 E. 3. 14. S. P. Er. Brief, 
pl. 137. cites S. C. The reafon ſeems to be, becauſe the king ſhall take conuſance of the name, which 
he himſelf appointed by his writ. 


16. The tee of every quare impedit Shall be the ſame day that 
the writ is obtained, by reaſon of the lapſe, that it do not prevent 
the ſix months, ſo as to defraud the ordinary, Br. Quare Im- 
pedit, pl. 151. cites the Regilter. 

17. In quare impedit by the queen the count was upon. a pre- 
ſentation made by H. 8. in right of his dutchy of Lancaſter, aud 
ſo conveyed the ſame to her by deſcent. Exception was taken to 
the writ, becauſe it does not ſet forth how the queen claims the 
advowſon; as where the king preſents by the t:mporalties in his 
hands, the writ ſhall fay, ratione epiſcopatus Cant. nunc vacant, 
or in caſe of ward, ratione cuſtodiæ; and that therefore in this 
caſe it ought to be ſaid ratione ducatus. But Anderſon Ch. ]. 
held the writ well enough, and it is good enough both ways, 
either generally or ſpecially; and cited the Book of Entries accord- 
ingly, where the writ 1s general, but the count is ratione ducatus 

ſui Lancaſtriæ. And afterwards a precedent was ſhewn of anno 
32 H. 6. where the writ was general, and the count was ratione 
ducatus, Le .226, 227. pl. 307. Paſch. 33 Eliz, C. B. the Queen 
v. Biſhop of York. | 

18. It a mar has an advowſen in right of his feme, and the huſ- 
band brings quare impedit, the writ ſhall be general ad ſuam ſpec- 
tat donationem, without mentioning his wife; per Anderſon Ch. 
J. and cited the Book of Entries, 483, that the writ is general and 
the count ſpecial. Le. 227. pl. 307. in cafe of the Queen v. 
Biſhop of York. FH 

* 8 19. The plaintiff in a quare impedit declared thus, (viz.) fam 
en ent Jpefat donationem, leaving out the word (ad) ; adjudged, that the 
in the cafe writ ſhall be amenced. 3 Nell. a. 36. pl. 5. cites Reynoldſon v. 
1 Biſhop of London. 3 Lev. 435. 

pl. 12. Hill, 30 Eliz. in BORN 's cass is the ſame point, and that at length by the opinion ef 


all the juſtices it was amenable, and that a clerk of the Chancery c:me into C. B. and amended it.—— 
Cro. E. 119. pl. 4+. Mich. 30 c 31 Eliz. S. C. by name of Rookeſby's cale, 


S. P. and 20. If after 6 months a quare impe dit abate, which was brought 


2 thewnt ithin the 6 months, the plaintiff is remedileſs to recover his pre- 

all not 0 A : f 

abare, but he ſentation. Cro. E. 119. Mich. 30 & 31 Eliz. B. R. Rookſcby's 

ell recover caſe, 

all in da- 

mes, and therefore to prevent this it is uſual to name the ordinary in the quare impedit; per Piget. 

Er Quar- Impedit, pl. 147. cites G E. 4. 30.— Fut if the quare impedit abater wwithin the 6 pontl'y 

the plaintiff may bring another Wit; but if the plaintiff be eit within the 6 months, he _ 
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4 new writ to the biſhop will not lie. Erownl.,164. Anon. 
caſe. | 


21 The patron granted the next preſentation to A. and B. the 
church became void, and during the avoidance A. releaſed his right 
4% B. who being diſturbed, brought a quare impedit alone; the 
defendant demurred, becauſe it appears of the plaintiffs own 
ſhewing, that they ought to have joined in the action, and the 
releaſe, being made after the church was void, was of no effect; 
adjudged accordingly that the releaſe was void, Le. 167. pl. 232. 
Mich. 30 & 31 Eliz. C. B. Brokeſby v. Wickham and Biſhop of 
Lincoln, | 
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hare 2 new writ; becauſe the defendant on title made has a writ to the biſhop, and for that cauſe 


8. 2. 7 Rep. 27» b, Portman's 


Ow. 86. 

S. C. ad- 
Judged. 

3 Le. 256. 
pl. 340. 
Hill. 32 E- 
Ds. 8. C. 
the Court 
held the te- 
leaſe void; 
becauſe here 
was not any 
intereit to be 


releaſed, but a power only to preſent, and an authority annexed to the perſon, After the voidance it is 
merely a chote en action, and 19 not to be releaſed. Cro. E. 173. Brookſbie's caſe.— And. 223. 


pl. 241. S. C. adjudged.— Coldib. 112. pl. 19. S. C. Adjornatur. 


22. A quare impedit was brorght by ſeveral perſons jointly, and 
in the declaration they vary in ther lille; the court agreed, that 
the writ ſhall abate; for the judgment mult agree with the writ, 
unleſs there be ſummons and ſeverance; and upon divers titles a 
joint judgment cannot be given; for there can be but one right- 
ful title. Mo. 184. pl. 327. Anon. 

23. In a quare impedit; where the writ abates, the defendant 
Hall not have a return; for perhaps his clerk is in; if not, he 
may recover by a quare impedit as plaintiff; and there can be no 
judgment where there is no writ. Where the writ abates there 
is no writ, Jenk. 124. in pl. 51. | 

24. In quare impedit, &c. the defendants pleaded in bar ane 
ther quare impedit brought by the fame plaintiffs for the ſame church, 
and averred that they were the ſame plaintiffs, the ſame avoidance, 
and the ſame diſturbance, upon which both actions were brought, 
and that the firſt action is {till depending, &c. The plaintiff re- 
lied, that after the bringing the firſt action he ſtill continued 
ſeiſed in tail of the advowſon; and being ſo ſciſed, he prefented 
his clerk to the biſhop, & c. who refuſed him, which is the diſ- 
turbance upon which he now declared in this 2d action, and tra- 
verſed that it ⁊uas the ſame diſ/urbance, upon which he declared in 
the former action. The defendants demurred; the whole Court 
agreed, that the writ ought to abate; for though there muſt be 
a diſturbance naturally to maintain the action, yet the principal 
effect of the ſuit is to recover the preſentation ;z and therefore for 
the ſame thing you ſhall not have two tuits at once, Now there 
was a diſturbance laid in the firſt action, and the avoidance of 
the ſame, ſo that the new difurbance betters not the plaintiff's 
caſe; beſides, it is the nature of a quare impedit to be final, 
either upon a diſcontinuance or nonſuit; but by this means one 
man way bring 20 quare impedits, which would be intolerably 
vexatious; and the adding a new defendant mends not the caſe ; for 

fill there are two depending againſt the ſame perſon ; but he may 
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incumbent ; have as many as he will againſt * ſeveral perſons. Hob. 137, 
— - pl. 187. Trin. 14 Jac. the Earl of Bedford v. Wilſon. 

1 7 
quare impedit againſt B. B. cannot have a quare impedit againſt A, Brownl. 16. Anon. 


This caſe of 25. Quare impedit again Richard bib of Lincalu, the patron 
* * and incumbent, who pleaded, that at the day when the writ was 
1 = . * — * — . . . 

21. where brought, there was no ſuch Richard bifhop of Lincs!n, and this was 
this e * held a good plea in abatement. 3 Nelſ. a. 38. pl. 19. cites Hutt. 33. 
9 4 Coppledise v. Tanſey; and Winch. 73. 5. C. reported by the 
cumbent name of + Blunt v. Hutchinſon, 

Veen demur- 

red to, and another plea being plesded by the patron, viz. that there was no ſuch church as Ulceby in 
the county of Linco:n, this laſt being tricd it was found for the defendant ; for that there was an union 
of the church of Fordington to the church of Uiceby, and that it was called Uie:by cum Fordington, 
and that inſtitutions, &c. were to Viceby, and that Uiceby was the greater, and Fordington the leſſer 
church and united, and therein had loft its name, and it was agreed, tha: being known by the one name 
or the other had been ſofficient to have found for the plaintiff, It was objected for the plaintiff in arreſt 
of judgment, that there was a miſ- trial; for to try the iſſue of nul tiel vill, the venire ſhould be from 
tte body of the county, whereas here it was de vicineto de Ulceby ; but all the Court agreed the trial 
good, and that it is admitted t ere is ſuch a town, and the writ implies it; and judgment for the de- 
fendant.—[ But as to the plea of the incumbent, viz. that there is no ſuch Richard, &c. no farther 
notice is taken of it. ]J——S. C. by name of Cuppledick v. Terwhit. Hob. 240, 250. Trin 6 
Jac. ſays, that the whole writ was abated againſt all the deferdants upon the verdict found for the de- 
fer dent, and that no opinion was given upon the other den-urrer f no ſuch biſhop, &c. le 
caſe of BuuxT v. HuTCHuixSON, Win. 73. is neither the S. C. nor the S. P. 


26. In quare impedit the defendant prayed oyer of the writ, 
and pleaded in abatement that there was a variance between the 
writ and count, the writ being gue ad noftram” ſpectat donationem, 
and the count was, gue ad ſuam donationem ſpetat jure prerogative. 
It was objected on demurrer, that the title by the writ is a title 
in fee, but this in the count is only a title pro hac vice; ſed non 

[ 437 ] allocatur; for the precedents are ſo, and the writ is always ge- 
neral; and it the king has judgment by default, and a writ to 
the biſhop, this will not gain a general title to the crown, or be- 
come an uſurpation; per Holt Ch. ]. for where the king has 
judgment by default in a quare impedit, he, as well as a ſubject, 
muſt by ſuggeſtion on the roll ſet forth his ſpecial title. A re- 
ſpondeas ouſter was awarded. 2 Salk. 559. Trin. 5 W. & NI. 
the King v. Dr. Lar.caiter and Biſhop of London. | 

27. In qua. imp. the cunt varied from the writ ; for the writ 
was quod permittat præſentare ad vicariam, and the declaration is 
ad ecclefiam pertinet præſentare; but upon exception taken to it 
the court reſolved, that emmnes wicaria g eccle/ia, and that it is fo 
held expreſsly in ſeveral books, and therefore in no variance in ſub- 
ſtance but in form only; and this r being ſhewn fer cauſe of de- 
murrer, judgment was given for the plaintiff, and thereupon the 
defendants brought a writ of error and a bill in chancery, &c. 


Carth. 315, &c, Trin 6 W. & M. P. R. Reynell v. Long. 


7.7 
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(B. d. 7) In what Caſes the Patron, &c. muſt be 


named, 


1. T- HE king may have guare 1mpedit again/t the incumbent alone: Rr. Quare 

contra of a common perſon. Br, Prerogative, pl. 110. — 
cites 41 E. 3. 10. 51. % 
by Babington.— And fo where the pope preſented. Ibid, —S. P. Br. Quare Impedit, pl. 47. 
cites 7 H. 4. 25. 37. —— Quare impedit by the king agair/} the incumbent alone, who pleaded, which 
avas fund againſi the king, and it was moved in arreſt becauſe the patron wwas nit named in the crit, 
but becauſe the writ was admitted it was awarded that the defendant eat inde fine die. Br. Quare 
Impedit, pl. 44. cites 3 H. 4. 2. 3. 

Quare impedit by the king againſt the incumbent alone, and counted that the abbeſs of M. was ſeiſed, &c. 
in right of the church, and preſented W. who was admitted, and after the church woided, and ſbe preſented 

. was admitted, and after avas created biſhop of S. by which the church wided, and remained void 
till the remporalties came into the hands of king E. 3. {which is intended the temparalties of the abbeſs as 
it ſeems to me, ) and made the deſcent to the king, who now is, by wvbich be preſented, and the defendant 
diturbed bin, (and to tee that the“ king ſhall have preſentati-n evbich fell in the time of the former kings 
and not his executo:sz) and the detendant pleaded to the writ becauſe he is only an incumbent, and 
the patron is not named, and the writ awarded good; for it may be, that the patron did not diſturb; 
and alſo in this caſe rhe king h not recover the aiworuſon, but only the preſentation, and by this recovery 
the patron ſhall nut be cut of poſſeſſion as in other caſes, becauſe it appears that the title of the king is 
not to any inheritance, Br. Quare Impedit, pl. 37. cites 7 H. 4. 25. 37. * Br, Preſentation, 
p'. 11. Cites S. C. 

The king brought a quare impedit againſt the biſhop, Smith incumbent, and Langford ; the in- 
cumbent pleaded that no patron was named in the writ ; and per Cur. that is a good plea'in bar, though 
the king be plaintiff Le claiming to preſent by lapſe for fi. Allo the patron now wat enly grantee of 
the proc hein awgidance, and ha preſented Smith, yet he ought to be named; but if the clerk bad been in 
by col/ation by the ord:nary for lajſe, or proviſion of the pope in former times, or ex preſentatione regis 
againſt whom no writ lies, if a common perſon had been plaintiff in the quare impedit, in thoſe caſes 
it might be without any patron. Noy, 151, the King v. Biſhop of Litchfield, &c. —Cites 7 H. 4+ 
37; and 7 Rep. 26. 9 H. 6. &c. - 


2, Quare impedit againſt one who ſaid that the biſhop preſented 


him by lapſe, and that he claimed nothing in the patronage, judgment 


if tort; and the other prayed writ to the biſhop, becauſe he has 
diſclaimed in the patronage ; but per Cur. you ſhall not have it, 
but your writ ſhall abate, becauſe he is no diſturber, nor the 
biſhop not named in the writ ; & adjornatur. Br. Quare Impedit, 
pl. 24. cites 42 E. 3. 7. 

3. Quare impedit by the king, who made his title for alienation S. C. cited 
in mortmain of the manor to which the advowſon, &c. and the 1 
biſhop of R. preſented his clerk, who was admitted, inſtituted, and Hill v. the 
inducted, and the biſhop died, and the Ling within the year brought Biſhop of 

. . . . ath and 
quare impedit againſt the incumbent alone, and well; foo he may Wälle. 
plead againſt the king by the ſtatute, and alſo the biſhop who now 
is was no diſturber, ſo that the action does not lie againſt him. [ 438 ] 
Sav. 109. pl. 184. in caſe of Hall v. the Biſhop of Bath and 
Wells, cites 47 E. 3. 11. 

4. Quare impedit again? R. L. as incumbent, and D. C. as pa- 
tron ; the incumbent ſaid, that he «vas preſented to the ſame church 
by A. B. and inſtituted and indufed, which A. B. is not named in 
the writ; judgment of the writ; per Brian, the writ is good; 
for he has named a diſturber, and the incumbent is not diſturbed 
by A. B. but by D. C. and there is no reaſon to have action 
againit him who has donc no tort to the plaintiff. And there- 
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fore held good; and fo ſee that the writ is good againſt diſturber 
and incumbent, though the diſturber is not very patron. Say, 109. 
pl. 184. in caſe of Hall v. the Bithop of Bath and Wells, citcs 


22 FE. 4 44 
But wherea 5. Where there ig uo patron, there lies quare impedit without 
3 „ naming the patron. Br. Preſentation, pl. 23. cites 14 H. 8. 2. 
Br tat, per Fitzjames J. 
z mi ſſion, | 
and infticution of 2 cierk, ſuch patron ought to be named with the incumbent in th: quare impedit, 
JenK. 2CC, pl. 18. cites it as iefciveu. | 


6. Where the Ling preſents to my church when J have right to 
preſent, my quare impedit lies only againſt the incumbent of the 
king, without other patron; but in every other caſe of common 
perſon, it muſt be brought againſt the patron and incumbent. 
Note, this was faid per Frowicke Ch. J. for clear law. But 
Marrow faid, he had ſcen quare impedit again? the incumbent 
alone between common perioas. But Frowicke replied, that he 
never had in his life. Kelw. 53. pl. g. 

Rep. 2c. b. 7. In quare impedit the incumbent pleaded, quad igſe nibil habet, 

Hall v. Bp. nec habere.clumat, & c. uiſi de preſentatiane Georgii Sidenham Militis 

cf Bath aid . ET . on 
net named in the writ, and demanded judgment of the writ; 


Manon. . 6 : 
Thecaſe upon which, the plaintiſf did demur in law; and it was argued 


was, the for the plaintiff, that the writ was well brought without naming 


dean of W. 1 . : 
was ſeiſed of the patron 3 for if a quare impedit be brought againſt the patron 


a vicaaze and incumbent, and the patron dicth, pendant the writ, the writ 
96 * , ſhall not abate. 9 II. 6. 30. I might be, that the plaintiff did not 
pendant ' — 1 0 , * 

the manor of Tu,, NOT could toll, 265 profented the fad meumbent, but he findeth 
W. in fee in the incumbent a Gi/iurber by bis incumvency; and if of necellity 


rightot Bis ſuch patron ought to be named, then if ſuch an uſurper ſhould 
dearry, and P os 4 


preſenied P. die before the writ brought, he which hath cauſe of action ſhould 
who vas in- be remedileſs. And by Anderfon and Periam, the writ is good 
3 I 4 oF, . —_ 
eee enough far the reaſon afcrefaid, Le. 58. pl. 83. Mich, 32 Eliz. 
mnrtothe in C. B. Hall v. Biſhop of Bath. 5 

earl of L. ; ; : 

fo; years, who aſſigned it to Sir G. S. and he granted it to C. R. The vicarige voided, R. preſented 
D. who was acm tted, &c. C. R. zſſigned to H. the piaint ff. D. was deprived, II. broug't quae 
impedit againſt the biſhop and the incumbent for difturbing bim to pretent. The incumbent peaded, 
that be ctiimes nuthing in the advowſon of the vicarage, but is vicar of the chu;ch of the pre- 
ſenta ion of the ſaid G. S. who is a ive, not named 12 the writ, and den.anded jul, ment of ihe writ ; an) 
upon demur er it was reſolved, that the writ thovld abate, and that the patron ought to be named in the 
writ ; 1, Pecauſe the patronage will in this cafe be recoveied againſt him that has nothing in the pa- 
tronge; and there is no reaſon, tha! he who is patron {hall be outted theteot, when he is a ttranger, and 
not party to the writ; and eſpecially when, as in this caſe, he might be made party thereto. 20ly, 
At common law the incumbent could not plead any plea which concer eq the right of patrouage, and 
tLerefore it would be unreifonitble that he oniy ſhould be named in the writ, who at common law could 
nat defend the p-tronage ; and that he who has the patronage, and mighty defend the right thereof, 
ſhou'd be omi ren in the writ, But this d:verjity was agreed, that when Ly the judgment in the quar: 
gedit thi ler tance, eftate,” er inter fl of the patron in th: pationage is to be diweſted by the judgment in 
the quare impedit brought by J. S. there J. N. wio pretertcd, and his clerk received, vugnt to be 
named in the writ. But toben the inheritance, eſtate, or intereſt, al v be dewefted by the judgment, 
then if «her difturb.r be named in the writ, he nerd not nam: the rightiul patron in the writ; and with 
this diverſity the books agree. And after the plaintiff Hall, perceiving the reſoludon of the Court, 
diſcontinued his ſuit, and loft his prefentation iila vice, —Sav. 16. S. C. Ang it feems there, that the 
writ was adjudged good. | See 1 . at the end. S. C. cited Cro. J. 551. in the caſe of Savil v. 


Thornton.—Sce (P. c) pl. 1. in the note;.—— 7 Rep. 26. b. cites 7 HB. 4. 25. 37. That becauſe 
the preſentation was only recoverch, and not the advowlon, nor the patron put out of poſſeſſion, the writ 
was adjudged good without naming the patron, Ibid. 26. by wire the patrea did bee wwrit 

prought, 
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$-50bt, the wiitis well brought agaiaft the incumbent alone. Ibid. cites 47 E. 3. 11. 3. b, —be- 
caule by the ffature 25 E. 3. 7. he is enabled to plead, Ibid. 27. cites Pl. C. 178. b. 


8. Quare impedit, in which the plaintiff made a title, for that 2 Show. 167, 
the defendant was preſented upon a fimoniacal agreement: the arch PI 160. 
biſhop pleads, that he claimed nothing but as ordinary; and the 
defendant Sowton pleaded in abatement, that the patron is nc 
named in the writ; and upon demurrer it was adjudged, that he 
need not, becauſe his title is not in queſtion, but is admitted, 
and the king claims in aflirmance of his title and right but by the 
offence of the defendant z and the patron ſhall not be put cut of 
poſſeſſion by recovery in this action, for he has had the fruit of 
his pre ſentation 3 but his clerk ſhall be removed for his ſimony, 
and therefore need not be made party; per Charlton J. but 3 
juſtices contra, who doubted becauſe the patron is not only to 
have his clerk admitted, but likewiſe to continue. And reſpon- 
deas ouſter was awarded. 3 Lev. 16. Paſch. 33 Car. 2. The 
King v. the Archbithop of York and Sowton, | 


(B. d. 8) Pleadings. Count. 


15 1 a quare impedit the plaintiff ought to declare, that the In a quare 


preſentment was made in 7ime of peace. F. N. B. 33. (K) — 
in the new notes there (e) cites 18 E. 2. Quare Impedit, 175. clared, that 
Sir George 
Herner was feiſed in fee of the manor of Dowling, to which the advowſ-n was appenc ant; that he 
fref nicd J. S. who was admitted, inftituted, &c. and that atterwards he granted ihe next awoigance to the 
ii; that J. S. died, and it belongs to him to preſent; and upon demutrrer to this declaration, 
it was objected, that it was ill, becauſe the plaintiff did nat allege, that Sir G. H. preſented rempore pa- 
cit. And it was admitted, that fo it ought to be, where the plaintiff makes Lis title by a preſentation, 
but here the title is by being ſeiſed of the manor, to which the advowſ»n is appendant; and fo the 
difference is between advowion in grofs and appendant. And per Cur. when one ſhews a precedent 
right, and then alleges a preſentation in purſuance of that right, as hee the plaintiff does in Sir G. 
H. it needs not to ſay tempore pacis; otierwile, where no title is alleged, fo that the pieſentat ĩon only 
makes the tit e. Mod. 230. Hill. 28 & 2 Car. 2, Strode v. Bilhop of Bath and Wells, and Sir George 
Horner and Maſters. 2 Mod. 184. S. C. & P. ; 


2. If a man recovers an advowſon againſt another in a 2orit of So a man 


right, when the church voideth he ſhall preſent; and if he be fall haven! 


quare impe- 


diſturbed, he ſhall have a quare impedit, and allege the preſent- dit, and al. 
ment in bim againſt whom he recovered, without alleging any other lege a pre- 


preſentment. F. N. B. 33. (I). ſertm nt by 


bis precter, 
and it ſhali be good, without alleging a preſentment in himſelf, F. N. B. 33. (I) cites 17 E. 3. 


3. In quare impedit the plaintiff counted of a preſentation in the Br. Double, 
time of his predeceſſor, and another in the king who ſciſed by reaſon of pl 2 So of 
the war between him and France, and that he «vas reſtcred, and proſen ment 


well; for the laſt preſentment did not make him title, and alſo ow 
he ought to make mention of the laſt preſentment. Br. Quare {a 
Impedit, pl. 19. cites 40 E. 3. 10. make title, 
| | and yet he 

ought to make count upon it. Br. Quare Impedit, pl. 19, cites 40 E. 3. 10.— By which the 

df ndant ſaid, that J. F. was ſeiſcl of the manor of D. with this advowſon af fer lant, and pi cſer ted, 

gue ate be bat, ab)que boe that the advow/on is in grys, pri; and the other tat is in gr. fr, {rife 

19s 


— 
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Idid.— Ba: by 20 E. 4. 13. and 21 E. 4. 10. where botb claim by one and the ſame perſor, the one as 
appendant, and the obey in groſs, there the appentancy ſpall be traverſed ; but where they claim by 
feveral perſons the preſentation ſhall bc traverſed, and therefore the law teems to be where it is in go!s, 
as in the preſent caſe. Bt. Quare Impedit, pl. 19. cites 40 E. 3. 10. 


{ 449] 4. Quare impedit by the king, quod permittat ipſum preſcatare 
ad prebendam vocat. Major pars altaris in eccliſia de Sarum ; and 
becauſe he did not ſhew in what church in Sarum, nor of what 
ſaint, nor in what Sarum, (for there are two Sarums) therefore 
ill. Br. Quare Impedit, pl. 20. cites 40 E. 3. 17. 

5. Quare impedit by the king, who counted during the time that 
| the temperaities were in the hands of the king ; the defendant de- 
manded judgment of the count, becauſe it is not ſheaun for what 
| cauſe they were ſeiſed into the hands of the king; et non alloca- 

tur. Br. Quare Impedit, pl. 23. cites 42 E. 3. 7. 

6. Quare impedit by the Ling, and counted that B. was ſeiſed of 
the manor with adv:w/n appendant, and preſented; and from B. 
the manor and advowſon deſcended to E. and from E. to R. who 

now is in ward ef the king ; and the church voided, and the king 
preſented, and the defendant diſturbed him; the defendant ſaid, 
that there never vas ſuch E. in rerum mature, et non allocatur ; 
for this is a miſpriſion in the meſne conveyance. Contra, if he 
had miſtaken the name of B. er R. n5w in ward; for thoſe are 
material, quod nota; and therefore the writ good. Br. Quare 
Impedit, pl. 26. cites 43 E. 3. 7. 
As quare 7. In quare impedit the king counted upon two preſentments, by 
ks bs which the defendant pleaded it in abatement of the count, et non allo- 
reaſon of catur; contra, in caſe of a common perſon, Br. Count, pl. 27. 
ward, he cites 43 E. 3. 14. | | 
counted of | 
preſentment in the grandfatber of the infant ard of aretber preſentment in bimſelf. by reaſon 75 the 
cuft:dy, &c. and the d:fendant ſaid, thit the grandfather of the infant was ſei ed, and preſented, and gave 
the advowſon, and a manor to which it was appendant, ts M. and hr baren in tai! : and the baren died, 
and the church vsided, ana M. preſented, and vet the king had writ to the biſhop for default of M. at 
another day; but it was held there, that the pira of M. is no plea, becauſe ſhe did net dery the preſent- 
ment of the king upen ber. Br. Quaie Impedit, pl. 29. cites 43 E. 3. 14+ 


— _— 8. In quare impedit the plaintiff counted that F. was ſeiſed of a 
1 fy manor with the advowſon appendant, and Preſented, and made their 
deſcent from F. to R. and from R. to V. and from F. to F. now 
plaintiff; and the defendant alleged, that M. was ſeiſed and pre- 
fented, and it deſcended to T. wwho preſented, and frim T. ts W. who 
preſented, and m I. to the defendant, and the plaintiff vaded 
the one preſentment by the nonage of H. and the other 2 by the nanage 
of another F. and the defendant alleged amiſſian in ane awho was elder 
brether to F. thraugh whom the deſcent is made. Judgment of the 
writ, and the writ awarded good, notwithilanding an omiſſion 
of one meſne in the eomveyance in this action. Contra, in writ of 
right; and it may be, that he in whom omiſſion is alleged was 
never ſeiſed, and therefore the writ awarded good. Brocke ſays, 
it is a wonder that all the preſentments alleged by the defendant 
were ſuffered ; for it ſeems to be double at this day, and allo it 
ſcems that he e to have traverſed the atprndavicy, alinged by the 


Plaintiff. Br, Quare Impedit, pl. 32. cites 44 E. 3. 21. 
6 


9. Uare 
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9. Quare impedit by two coparceners, and counted that their an- 
ceſlar was foiſed of the manor of D. to which the advowſon is append= 
ant, and preſented F. his clerk, who was inſtituted and indufted, and 
made the deſcent to them ; the church voided, they preſented B. who 
was inſlituted and indufed ; and the church voided, and ſo it be- 
longed to them to preſent; and fo ſee they alleged two preſent- 
ments, and yet it is not challenged for double; and the reaſon 
ſeems to be, that they ought to allege one in their anceſtor for 
title, and then ought to ſpeak of the other which they themſelves 
made, and ane of the plaintiffs was ſummoned and ſevered ; and the 
defendant faid, that ſhe who was ſummoned and ſevered aliened ber 
part to her, judgment of the writ; and after the ſaid, that ſhe 
aliened her part of the land and advowſon before the voidance, 
and before the writ brought; and the plaintiffs ſaid, that they 
were /ciſed of the advoauſon in common the day of the writ purchaſed, 
ab/que hoc that ſhe aliened before the avoidance. Br, Quare Impedit, 
pl. 52. cites 11 Hf. 4. 54. 

10. Quare impedit, and counted of a tail of a manor to his grand- 
father, ts achich the advowſon was appendant, and that his father 
diſcontinued tabs parts of the manor and the whole ad voæuſon, and that 
the right of tas parts of the manor and the advowſon deſcended to him 
as heir in tail, and ſhewed how; and an ill count; for the right 
of two parts of the manor and the advowſon in poſſeſſion cannot 
deſcend ; by which he ſaid, that the right of two parts of the 
manor and of the advowſen deicended to him, and then well. Br. 
Quare Impedit, pl. 78. cites 19 H. 6. 39. 

11. If the declaration be admiſſus et inflallatus, without more, 
it ſhall abate. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. 

12. In quare impedit the plaintiff counted that A. was ſeiſed of 
the adviwſon as of fee, and he test A. to feme; and the church 
voided, and he in right of A. preſented and had iſſue and died: and 
the church voided again, and he preſented ; and by the opinion of 
the court, becauſe the /econd pre/antment is. not alleged in right of 
the awife, therefore ill; by which he amended his count; quære 
librum. Br. Quare Impedit, pl. 8. cites 28 H. 6. 8. 

13. Where the plaintiff counts of ſeveral preſentments to an ad- 
vowſon in groſs, this 7s nt double; for none of them is traverſ- 
able but the laſt; for this makes the poſſeſſion; and if the /aff 
preſentment be omitted, the defendant may plead it to the count. 
Br. Quare Impedit, pl. 11. cites 33 H. 6. 32. 

14. In quare impedit the plaintiff made to himſelf zizle, becauſe 
king H. 4. was ſciſed in his demeſne as of fee and right of the advow- 
fon in groſs, and granted, &c. and did not fheww whether he was 
ſciſed in right of the crown or by purchaſe, or by the dutchy, &C. 
and yet good, per Cur. for there is no other form, and ſee that it 
is ſaid in demeſue of advouſon. Br. Pleadings, pl. 12. cites 34 


H. 6. 34. 

15. In quare impedit the plaintiff ought to allege preſentation, 
and it is not ſuſſicient to plead a recovery without it; becauſe it 
may be that the recovery was againſt a dc ſorceor who claimed 
nothing in the patronage; but writ of right of advowſon does 

not 
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not lie but againſt the patron ; per Priſot. Br. Judgment, pl. 51. 
cites 39 H. 6. 23. ; 


Sy if de 16. He who has a donative, or ought to make collation, and is 
1 diſturbed, ſhall have general writ of quare impedit quad permittat 


dees wt pre- ipſiem preſentare, and ſhall have ſpecial count ; for there is no other 
Het. lvid. form of writ. Br. General Brief, pl. 24. cites New. Nat. Brev. 
pl. 28. fol. 33. (C) and (D). | | 
17. The queen brought a quare impedit p-r the ſtatute 13 
Eliz. cap. 12. which enacted, that no perſon ſhall be admitted to 
a benefice with cure, &c. except he /ib/cribe the articles of reli- 
£727, and that all admiſhons and inductions otherwiſe ſhall be 
void; the church remained void for two years, and then the 
queen preſented, but in the count it was nat alleged, that the church 
to which the defendant was preſented was a church with cure; 
and upon demurrer to the declaration it was held ill. And. 62. 
pl. 136. Trin. 24 Eliz. the Queen v. the Bithop of Lincolu and 
Cock. 
18, Quare impedit lies to preſent t tui parts of the church of, 
c. for in a church there may be ſeveral portions to which pre- 
ſentations may be made; as A. may have the 1it, B. the 2d, and 
C. the 3d part, and divers patronages and advowſons thereof, 
and if diſturbed may have quare impedit, and declare of a ſeiſin 
of the 1ſt, or 2d, or 3d part, as the caſe requires. And there- 
fore the plaintiff in the principal caſe having declared that FJ. S. 
wwas ſeiſed of the advuoꝛuſen of the ſaid tauo parts of the church afore- 
ſaid, and preſented, Sc. All the judges held the writ good, and 
well maintained by the declaration; but if he had not declared 
of the ſeiſin of the advowſon of the two parts, but that the de- 
claration had been / that he was ſeiſed of the tabs parts and pre- 
| fented ), according as the writ mentioned it, the writ and decla- 
[ 442 ] ration would be abated, 2 And, 23. pl. 16. Paſch. 37 Eliz. 
Stanhopp v. Biſhop of Lincoln, | 
| * 


(B. d. 9) Quare Impedit. Pleas. Good in general, 
Br. Aliena- 1. Q” ARE impedit by the king; the tenant of the hing had iſſue 


=O 7 | three daughters, and died; and the tenements came to the 
king by his prerogative, and partition was made in Chancery, and this 
adugwſon allotted to the ene who tock baron and had iſſue and died, and 
the iſue within age and in ward of the king, and the prebend voided, 
and the king preſented. The defendant ſaid, that after this the three 
daughters made partition to preſent by turn, and that the firſt had her 
turn, and after the ſecond, and the third tc the defendant to baren, 
and had iſſue and died, and this widance neu belings to him as tenant 
by the courteſy, and fhewed the compſiticn ; and becauſe by the firſt 
partition in Chancery the king was aſcertained of his tenant of 
record, and this new partition, without licence of the king, is an alien 
ation in law without licence, therefore judgment pro rege; for it 
was agreed, that though partition be made between parceners, yet 


they 
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they are in by their common anceſtor, and may vouch as heir, and 
have every one advantage as heir, yet by the partition in Chan- 
cery the one was ſole tenant of the advowſon, and by the laſt par- 
tition to preſent by turn all are tenants thereof, and writ of right 
of 2dvowſon thall be brought againſt all, and betore again the one 
alone, and fo the king has a ſtranger to his tenant z quod nota z 
and therefore the king recovered, Br. Quare Impedit, pl. 73. 
cites 21 E. 3. 30, 31. | | 

2. impedit by the Ling, and made title by non-age of T. ſen gr. ERoppel, 
0 . and the church voided, becauſe M. H. the incumbent pl. 75. cites 
thereof was created biſhop of E. Mowbray ſaid, the church did not 3: C. 
void, the advowſon being in the hands of the king. But Norton 
ſaid, to this he ſhall not be received, and pleaded certain eſtoppel that 
the king had certified the time of the ſeiſure, and the age of the infant, 
and what day H. was ſavorn biſhop of E. and that a certain year the 
biſhop was treaſurer of the king, and commiſſion made to him by 
name of biſhop of E. to go in a meſſage of the king to Rome, and 
ſhewed record which proved the tenure and the age of the infant, 
and that he at requeſt of the great men had received the homage 
of the infant, and made him livery within age; and there it is 
agreed, that where the king makes livery to the infant within age 
generally, fees and advowſons do not paſs without ſpecial words; but 
contra of livery made at full age, and upon the livery made within 
age above were no ſpecial words of fees and advowſons, by which 
it was awarded, that the king have writ to the biſhop, Br. Quare 
Impedit, pl. 74. cites 21 E. 3. 39, 40. 

3. In quare impedit, the king made title to preſent ta a prebend, Br. Quare 
becauſe the tenipcralties f the biſhop were in his hands by reaſon of the Impedit, pk 
death of R. late biſhop, &c. The defendant ſaid, that ne woida pas & © ” 
the temporalties being in the hands of the king by the death of R. this is 
a pregnancy ; tor it ſuffices for the king if it be in his hands by any 
other cauſe, Br. Negativa, &c. pl. 26. cites 24 E. 3. 55. 

4. In quare impedit the defendant ſhall not have his age ; nor 
preteftion nor efſoign de ſervicio regis dees not lie, nor ſuch dilatories, 
becauſe the lapſe ſhall not incur, Br. Quare Impedit, pl. 116. 
cites 43 Aſſ. 21. per Thorp J. 

5. The plaintiff entitled himſelf by preſentation by A. uh granted 2 | 
to him, and the church voided, and he preſented, and the defendant 46. citess. C. 
diſturbed him ; and the defendant ſaid, that after this preſentment A. [ 443 ] 
was ſeiſed and preſented, Wc, and granted the advowſon to the defend- 

ant, and the church worded, and he preſented ; and well, without 
ſhewing how A. came to it again after his firſt grant. Br. Con- 
feſs and Avoid, pl. 10. cites 3 H. 4. 15. 

6. In a quare impedit by the king it is a good plea to /bewv that * Quzre 
ſuch a one was ſeiſed and preſented, and the incumbent admitted and _ * _ 
inſtituted and died, aud the patron * ¶ preſented] this incumbent, 4who book and 
was admitted and iuſlituted, in whole poſſeſſion the king by his let- Fitzh. tit. 
ters patents which he ſhewed ratified and confirmed Vis eftate ; 4 — 
judgment if the king will impeach him, and à good plea. Br. not clear. 
Quare Impedit, pl. 61. cites 14 H. 4. 39, 


7. In 


$ 
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7. In quare impedit it was agreed, that a chmery may be 


founded without the aſſent or licence of the ordinary, and where 


the king made title by the temporalties of the biſhop of I.. to the chan- 
terien of St. T. in O. the defendant ſaid, that he and his anceſtors 
time out of mind have been patrons of a chantery of St. T. in the ſame 
will, and alleged preſentment in his anceſtor, 2%, hoc that this 
A. by whom the king claims founded any chantery there, and no plea, 
becauſe he did not plead of the ſame chantery ; for it may be ano- 
ther chantery for any thing that is contained in the plaint of the 


defendant, and if the defendant had pleaded that no ſuch church 


in the ſame county, there the plaintiff ſhould have had writ to 
the biſhop; per Cur. quod nota. Br. Quare Impedit, pl. 5. 
cites 9 H. 6. 16. | 

8. In quare impedit the defendant prayed aid of the king, and 
had it por charter ſbezun, in lieu of voucher, and yet it was agreed, 
that it is an action which docs not die with the perſon ; for the 
heir ſhall not have action of diſturbance in the time of his fa- 
ther; and it was agreed, that a man cannet vouch a common perſon 
in quare impedit, but hall have warrantia charte, and in lieu of 
this, voucher of the king; for action does not lie againſt the 
king. Br. Quare Impedit, pl. 7. cites 9 H. 6. 56. | 

9. In quare impedit the defendant ſaid, that the incumbent was 
preſented, living the other incumbent, and ſo is in by ſpoliation. 
Br. Quare Impedit, pl. 13. cites 33 H. 6. 26. in a note. 

10. If I grant the next preſentation to F. N. which he enjoys ac- 
cordingly, there, if at another voidance the grantee diſlurbi, and al- 
leges the laſt preſentment in himſelf, the grantor may confeſs and avoid 
it, by reaſon that it was but for one turn only. Br. Confeſs and 
Avoid, pl. 49. citcs 13 E. 4. 2. | 

11. Va man pleads, or otherways ſays that ſuch a church is void, 
he eught to fhew how it voided, viz. by reſignatian, death, or 
otherwiſe by deprivatian, &c. For if it voids by death, it ſhall 
be tried per pais; and if by deprivation, reſignation, creation, 
or otherwiſe, this voidance ſhall be tried by the ordinary, Br, 
Quare Impedit, pl. 85. cites 15 E. 4. 25. per Jenny. 

12. Quare Impedit by the Lord H. and M. his feme, again 
the biſhop, WH. H. and others, and counted that certain perſons were 
feiſed of the advoauſou in groſs to the uſe of the plaintiffs and the heirs 
of the feme, who granted the advowſin t5 R. who granted the ad- 
vowſon 7 the plaintiff and the heirs of the feme, and thewed pre- 
ſentment, and that the church voided, &c. and the biſbap, the pa- 
tron, the incumbent, and all the others joined in plea, and ſaid that the 
ſaid ferfpees ere ſeifed to the ufe of the ſaid M. H. and his heirs males, 
and that they preſented abſaue hoc, that they were ſeiſed ta the uſe of 
the lord H. and his feme. And per Kebic, the plea 1s not good, 
inaſmuch as the patron, biſhop, and incumbent have jomed in plea 
where they ought to have ſevered; and alſo he ſaid that the feof- 
fees were ſeiſed to the uſe of W. H. in tail, and des not fhexv the 
commencement of it, inaſmuch as it is of a ſpecial gſlate, and alſo 
V. H. has pleaded to the right of the patronage, where it * 
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that he is net patron ; and therefore ought to have ſaid that ne diſ- 
turba pas. Br. Quare Impedit, pl. 165. cites 13 H. 7. 18. 
13. If 4 jointenants bring quare impedit, and the one will not ſue, 
he ſhall be ſummoned and ſevered ; but if he will vary in title, there 
the writ Mall abate without remedy ; for then it appears that they 
have joined upon ſeveral titles, z quod nota, Br. Quare Impedit, 
pl. 2. cites 26 H. 8. 5. | | | 

14. In a quare impedit the plaintiff declared, that the church Le. 104. pl. 
was void, and that the defendant diſturbed him to preſent z the 23 
defendant pleaded, that the church was void by acceptance of another Elia. C. B. 
benefice with cure, &c. and that therely the right of preſentation de- Arundel v. 1 
volved to the queen by lapſe, upon default of the ordinary and me- — ] 
tropolitan, &c. and zhat ſbe prejented the defendant, who was admit- and Chaitin. 
ted and indufted ; and upon a demurrer the Court faid that every 3+ F. and . = 
writ, declaration, and action ought to be anſwered by way of _ 2 bu: 
plea; that in this caſe the plaintiff alleges a diſturbance by the de- the plea was 4 
fendant, which is not any how anſwered ; for when the king pre- held infuf- 4h 


a i * 
ſents, &c. pending the writ, this can be no anſwer to the action — 
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or grief of the plaintiff done to him before. Whereupon they counted pen 7 
gave judgment for the plaintiff, And. 238. pl. 255. Stanley v. 22 4 
* £1 | 
Chaflin, Nevender, 17 
and the de- (48 
ferdant irtitled himſelf ts an incumbercy t May after; fo that the diſturbance ſet forth in the count, "vi 
is not anſwered by traverſe, nor confeſſed nor avoided; for the difturbance whereof the plaintiff by 


declared is confeſſed. Afterwards it was moved that the queen. might have writ to the biſhop, 
becauſe her title appears to be by lapſe, which is confeſſed. But the whole court were clear of 
opinion againſt it; for though it appears that he was lawtuily preſented to the ſaid church, and 
ſo once lawful incumbent, yet it appears alſo, that the gueen's title is once executed, and ſo gone, and 
nothing remains in ber; and now when the defendant bas %% his incur:bercy by ill pleadirg (as he may 
as well by reſignation or deprivation) the ſame ſpall not turn to the guern's advantage; for where the 
queen preſents for lapſe, and her clerk is inſtituted and inducted, ihe has no more to do, ber clerk 
muſt ft as well as he can fe the bolding of it; tor by what manner ſcever he loſeth the incumbency, 
fe jhall nat preſent again; otherwiſe it had been if the had been patron. And afterwards the plaintiſf 
Lad a writ to the biſhop. 


(B. d. 10) Pleading Plenarty. Sce (Qua. 2) 


1. 13 B. 1. FNACTS, That from henceforth one form of plead- Py the com- 
obſerved uſtices i ts of darrein mon Jaw 
cap. 5. ing ſhall be obſerved among juſtices in aurits of — 
preſentment and quare impedit, in this reſpect if the defendant allegeth before the 
plenarty of the church of his own preſentation, the plea ſhall not fail by writ of 


reaſon of the plenarty, ſo that the writ be purchaſed within 6 months, * 
though he cannot recover his preſentation within the 6 months, was a good 
plea, but 


plenarty hanging the writ was no bar at the common law; but now by this ſtatute plenarty is no 
plea in a quare impedit or darrein preſentment, unleſs it be by the ſpace of fix months before the 
quare impedit brought; for if the rightful patron bring his action within the 6 months, it is 
maintainable by this ſtatute, which ſhort purview doth remedy many miſchiefs at the conmon law. 
2 Inſt. 360. 

But this act doth nt bind the Ling; for plenarty by the ſpace of fix months is no bar againſt him, 
but he may have his quare impedit when he will; for nullum tempus occurrit regi. 2 Inſt. 361. 

But ſome have taken a diverſity 2vhen the king claimeth the advowſon in his own right in jure cororey 
and ⁊bben he claimeth it in the right of a ſubj:&@ ; tor then he thail not be in better caſe than the 
ſubject was; as where the king was intitled to preſent in the right of a ward, and one did uſurp, 
and the church was full by the ſpace of fix months ; and it was adjudged within 12 years after the 
making of this act, that the king by this plenarty was barred of this quare impedit; but ſince that 
tae the law hath been otherwiſe taken. 2 Inſt. 361. 
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Plenarty by 6 months againſs £57 gucen is a good plea, alocic He claim the advowſon by the king's ins 
du t. 2 Inſt. 361. | 

Ang yet in alle ies, plenarty by ſix months is no plea. in a quire:impedit ; [as] if an advowſon be 
Aiened in mor:main, and the church becomes void, and a ftranger uſurps, and his cierk is in by fix 


months, yet the immediate , foal! Lave a gua're impedit within the ycar ; tor the ſtatute of 7 E. 2. 


® ge religiofs, giveth him a year, aid be immeaiate lord half a vear after, &c. and for that cauſe alls 
no deſcent of lands in the meaa time ſhall take away his entry, 2 Inſt. 361. 


* 1 445] 


Br. Tra- 
verſe per 
Sans, pl. 21. 
cites 33 H. 
6. 17, 14. 
S. C.— 


Br. Nuga- 
tion, pl. 3. 
cites S. C. 


(B. d. 11) Pleadings by the Biſſoß. 


5 r impedit by Sir J. Denham againſt the bi/hep of ER 


ond T. Chanon, and counted that the adv;wſon of the abbey 
of St. Edes, vas ofppendant to his manor of Hatland, and that M. 
his father preſented one B. Chanon of the abbey, who of his preſent- 
ment qvas admitted and inſlituted, and conveyed the manor to him by 
deſcent, aud that the abbey voided by the death of B. and he preſented, 
and the defendant diſturbed him ; the bifhop ſaid that by the foundaticn 
the abbot is elective by the prior and the monks who preſent him ts the 
biſhop, and he ſball examine and admit, and if he be able, then the 
biſhop ſhall admit and inſtal, and put him in corporal pofſeſhon, 
and that the abbey vcided by the death of B. and they elected C. and he 
upon the preſentment of him made to him, examined and found 
him able, and admitted and inſtalled him, &c. and ſo claimed no- 
thing but as ordinary ; judgment if without ſpecial diſturbance, 
tort, &c. It is no plea without traverſing the title of the plaintiff ; 
for where he eꝛus title in deſtructien of the title of the plaintiff, he 
cught to traverſe, & c. or confeſs and avoid the title of the plaintiff, 
notwithffanding that he claims nothing but as ordinary ; by which af- 
terwards he traverſed abſque hoc, that the ſaid B. was admitted and 
inſtituted by the biſbep of E. at the preſentment of V. father of the 
plaintiff and the other e contra. And per Port, the biſhop as 
erdinary cannot plend any plea which torches the right of the patron- 
age, but a diſturter may, and here the biſhop is diſturber; for it 
appears that the p/aintiff preſented to him, and alſo the prior, and he 
accepted the preſentation of the prior without inquiring de jure patronu- 
tus, and therefore a diſturber, quod Newton and Paſton conceſſe- 
runt, that he ouglit to have inquired, &c. as well as between two 
patrons. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. 
2, Quare impedit was brought by H. againſt B. and the biſhop 
and the incumbent, and cornted that he was ſciſed of the advonuſon as 


in groſs, and this as of fee and of right, &c. tempore pacis, &c. and 


died, c. and the church now wided, Sc. and be preſented, and the 


defendants diſturbed him, and the biſhop ſaid that he claimed nothing 


but admiſſion, inſlitution, and induction, and prayed judgment if 
without ſpecial diſturbance, &c. and the plaintiff ſaid that the 
church voided by the death of J. N. as above, and that he preſented 
ſuch a day, year, and place, M. P. his clerk, and required him to ad- 
mit him, and he refuſed, and fo diſturbed him, &. to which he 
biſbop ſaid that the deferidant preſented ſuch a day, and that after in the 
feaſt of St. Hugh the plaintiff preſented, by which he refuſed, and made 
inguiry de jure patrinatus, (Which was afterwards adjudged no plea, 
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beczuſe he did not ſay what end the inquiry tock } which refuſal in the 
faid ſeaſt of St. Hugh, &c. is the ſame ſpecial diſiurbance, &c. abſque 
hoc, that he refuſed after the ſaid feaſt, & hoc, &c. to which the 
plaintiff ſaid that he ſuch a day and place after the feaſt aforeſaid, re- 
quired him to admit, &c. and he refuſed ; and upon this they were at 
iſſue; and after by the opinion of the Court the nue is migjeined, 
and the plaintiſf has departed {rom his fit plea; tor he alleged dif- 
turbance ſuch a day, which the biſhop has juſt:fzed, and he comes and 
alleges ansther diflurbance, by ansther refuſal another day, and there- 
fore this is a departure; by whicl they repleaded ; and the % 
ſaid that the defendant preſented E. his clerk the ſame day that the plain- 
tiff preſented H. his clerk, and fo the church became litigtons ; and that 
the law of holy church is, that auen it is litigisus, the ordinary is 
not bound to preſent till it be inquired de jure patronatus, and this at the 
ſuit of the one patron er the other, en their incumbent ; and that if the 6 
enanths paſs, that he preſent by lapſe, and none required him within the 
6 months, by auhich he made collation to one T. his clerk, by lapſe, & hoc, 
&c. and demanded judgment, &c. and upon this the plaintiff de- 
murred ; and there it is agreed that the jure patronatus all be 
ſued at the coſts of the party or his clerk, and the biſhop is not bound 
to be at the coſts, ſor he is judge in this caſe z but where the Court 
writes to the biſhop to certify battardy, or matrimony, or the like, 
there he ſhall do it at his own coſts ; for there he is a miniſter, 
But per Littleton, the Juſtices of the ſpecial aſſiſe are not bound to 
fit without their fee, nor the Chancellor to make writs without his 
fee for the writing, &c. And afterwards it was adjudged that 7 /oy 
that the church was litigious, as above, and the 6 months paſſed, and he 
made collation by lapſe, is a ſufficient plea without the other matter of 
the jure patronatus, which is alleged before; but this is only ſur- 
pluſage, and the plea is not the worſe ; for the jure patronatus is 
only tor the excuſe of the bithop, therefore it ſeems it had been a 
good replication for the plaintiff to have ſaid, that he or his clerk 
required to have jure patronatus, and he refuſed ; and therefore as 
to the biſhop, judgment was given that the plaintiff take nothing 
by his writ. Br. Quare Impedit, pl. 12. cites 33 H. 6. 12 & 32. 
34 H. 9. it. 38. & 35 H. 6. 18. 

3. Quare impedit by the king againſt the ordinary, and counted 
that W. N. was ſeiſed of the manor of S. with the advowſon appendant, 
and preſented F., &c. who was admitted, inſtituted, and inducted, 
&c. and gave the manor with the advowſon ta E. L. in tail, the re- 
mainder to the right heirs of W. L. in fee, & c. and that ſuch a day 
and yu it was found before the eſcheator, & c. that the ſaid E. L. died 


ſeiſed of the manor in tail, and that the manor was held of the king in 


hig, and that T. L. is fon and heir within age, &c. and that ſuch a 
day and year the church woided, and the king preſented B. and the biſhop 
diflurbed him, and the biſhop ſaid proteſtando that E. L. died ſeiſed in 
fee of the ſaid manor, and pro placito that E. L. gave 2 manar to 
M. and others in fee ſaving the advoiſon, and after E. L. granted the 
next preſentation to Butler, and after M. and the others gave the ma- 
nor to E. L. and his feme and Lewis E. and after E. died, and the 
church voided, and B. preſented to him C. at D. be being ready to take 
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horſe ; and the biſhop commanded him te attend upon him at N. within 
the ſame disceſi auithin three days, to examine him and inquire his abi- 
lity; and he did not come, nor fix minths after, by which the biſhop 
made collation by lapſe, abſque hoc that M. L. gave the ſaid maner to 
E. L. in tail, priſt, &c. And afterwards anno 15 H. 7. 7 and 8, 
all the Juſtices at length held, that the ordinary thall have time 75 


be adviſed ; for in the examination he is judge and not officer, and he 


ought to give him time and place convenient, and need not give 


notice to the patron that he did not come to be examined; for he 
has not refuſed him. Br. Quare Impedit, pl. 91. cites 14 H. 7. 
21. and 15 H. 7. 6, , & 8. © | 


(B. d. 12) Pleadings by Incumbent. 


2447 


The incum- ca 7 Vers bene *ps "þ "= } . F; 7 "th 
. le fs 0 F ui c, AS Welt G 4 94 
bent a nat 7 5 Y : 4 5 


by tis 8a. lonage of lay people as of Peepie of Doſy ohurcth, which are void by fix 
tute dave months, whereof the collation of ſuch benefices by lapſe of time was de- 
rege wolute, and of right * pertaining ts the ordinaries of the places, were 


— 3 recovered by the king by j ud ments theresf given, of the aſſent of the ſaid 
wnlcſs the patrons, in deceit of the ſid collatious ſo made reaſonably by the ſaid ordi- 
bing by naries, in qwhich pleas the erdinaries nor their clerks, to whom they did 
Ann; . . . . . 
. give ſuch benefices, were not received to ſhew nor defend their right in 
chief was, this behalf, nor to counterplead the king's right fo claimed, which is not 


that though 3 . | - ; 
WRT F eaſonable ; avherefore the king, by the aſſent of the parliament, willed 


bent had and granted for him and his heirs, that when archbifhops, biſhops, or 
been 20 other ordinaries, have given a benefice of right devalute to him by lapſe of 


— time, and after the king preſenteth and taketh his ſuit againſt the patron, 
, 


vet if the Which per-caſe will ſuffer that the king ſhall recover without action 
king had tried, in deceit of the ordinary, or the poſſeſſor of the ſaid benefices, that 
Srovght in ſuch caſe, and all other cafes like, where the king's right ig nat tried, 
quae IMpe- 


dit againt the archbiſbp or biſhop, ordinary er peſſeſor, ſhall be received to + coun- 
him and ferplead the title taken for the king, and to have his anſwer, and ſhew 
— defend his right upon the matter, although that he claim nothing in 


atron, who a 3 
n patronage in the caſe aforeſaid. 
appear, the [ 
king ſhould have ouſted the incumbent, becauſe nul um tempus occurrit regi, and for that reaſon was 
the ſtatute made. Fitzh. tit. Incumbent, pl. 11. cites M. 10 H. 4. | 

The contefſion of the patron, or ſuppoſed patron, before this ſtatute bound the incumbent, but now 

the incumbent may plead the title of the patron, but the ordinary cannot; for the ſtatute does not extend 
to him. Jenk. 25. pl. 47. 


. 


Scire fac ai npm a recovery by the king in quare impedit; the incumbent diſendant ſaid, that after the _ 


judgment J. N. preſentce of tb: king, was inſtituted and inducti d by the biſhop by the ſame judgment, &c. 
And per Haſty, the ſame ſtatute which gives the incumbent to plead againſt the king in quare impe- 
dit, gives him anſwer in ſcire facias upon judgment therein, quod non negaturz by which they were 
at iſſue; quod nota. Br. Incumbent, pl. 4. cites 4 46 E. 3. 13. ] S. C. cited 2 Le. $5. pl. 112. 
in caſe of Ognel v. Paſton. ——S. P. Fitzh. tit. Incumbent, pl. 10. cites H. 50 Ek. 3.—7 Rep. 26. 
cites 8. C. and ſays, the miſchief before this ſtatute was, that by the faint ka or confefſion of 
the pa ton in quare impedit, the incumbent was without remedy ; but that this ſtatute enables the 
poſſeſſur, &c. (which is the ſame thing as to ſay the incumbent after induction, as was held f D. 1. 4 
H. 8.) to counterplead the title taken for the king and to have his anſwer, &c. 7 Rep. 26. a. Paſch, 
3! Eliz. Caſcs of Quare Impedit.-f This caſe is D. 1. b. pl. 8. BATAILE v. Coox, where the pa- 
tron claimed title to the advowſon by the anceſtor of the plaintiff; and the incumbent would have 
pleaded the ſame plea, but was ouſted by this ſtatute, which enables the poſſeſſor to plead in bar, but 
in this caſe the incumbent was not inducted, and before poſſeſen be is net incumbent, and ſo could not 
picad ut diituibi pas, &c. | : 
+ bi 
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+ This is intended 2vbere aim is commenced; for if an incumbent be in, ond is ouſted by admiſſion and in- 
dcin of the incumbent of the king, he has no remedy but to ſue by petition to the king, Br. Incum- 
bent, pl. 7. cites 2 H. 4. 17, | 

The particular caaſe of this laww, is for the relief only of the ordinary that hath collated by lapſe, 
and of the clerk that is ſo collated, that they may both plead to the title againſt the king, which, 
when you conlider it, was a neceliary law as azainſt the king more than againſt common patrons ; for 
the king not being bound by lapſe of time, if the common patron ſuffered a lapſe, and the biſhop 
coliated lawfully, yet if the king pretending himſelf patron, brought a quare impedit againſt the or- 
dinary and incumbent, there waz no means for them to ſave themſelves, ſince they could not deny the 
)ting's title and maintain the patron's in whoſe default the lapie took place; but the ſtatute gives 
remedie: likewiſe in like caſes, by expreſs words; ſo that caſes of like nature are rather remedied by 
letter than equity. And therefore firt in the caſe of lapſe, a common perſon might by practice have 
turned out a lawful collater in one on'y caſe, and that was this, a common perſon x9 true patron, pre- 
fonts within G months, and the true patron himſ-lf preſents not in tine; whereupon the ordinary collates by 
loſe, againſt whom the pretender brings a guare imprdit, becauſe his clerk was refuſed, wherein he 
mutt needs prevail, if bis title be good, and it muſt be taten for good, becauſe neither vrdirary nor incumbent 
could deny it; for de non apparentibus & de non exiſtentibus eadem eſt ratio. This is one of the like 
cales meant in the ſtatute ; for all in other caſes the laple is an equal title againſt all common per- 
ſons. But the commoneſt like caſe, and that which extends fartheſt, is the purview; for every incum- 
dent that is called a pufſetTyr, as well by pretentment as by col ation, is allowed by the words of the 
law to counterplead the king's title, and to ſhew and detend his own right upon the matter, though 
he claim nothing in the patronage in the caſe aforeſaid ; note all the 2words, for they bawe all their 
weight ; for firſt the incumbert muſt be a pH r; lo that if he have his preſentation, admiſſion, and in- 
ſtitution upon the lawful title, yet he remains as he was before, under the miſchief of the common 
law, becauſe he is not a poſſeſſor according to the letter of the law, but b5y induction. And further, 
that though he be a poſſoſſur, be muſt, by the letter and meaning of this law, as well ſorw and defend 
his oxon right as counterplead bis adverjary's ; and therefore clearly he cannot make himſelf parſon im- 
paiſonee of the preſentation of J. S. and defend himſelf by the title of J. D. under whom he claims 
not, though that were ſuffi ient to deſtroy the plaintiff's title, by confeſſing and avoiding, or the 
like; neither can he cv »:c-rpicad the plaintiff's title, but muſt alſo make a title to himſelf by the 
word and meaning of this law, which 1 ſpeak not to bind the incumbent by the patron's plea, where- 
of I will ſpeak hereafter when 1 come to the incumbent's plea; but touching plea uf the ordinary upon 


ehis ſtatute, I hold plainly that he can no othereviſe plead than he could at the common las, but only where ' 


be bath collated actually by /apſe ; for though the incumbent in by preſentation be alſo admitted to plead 
by the meaning of this law under the word (like caſe), becaule the caſe is like indeed, yet the or- 
dinary's cafe before actual collation, is no ways like in caſe ; for he hath gotten no intereſt for him- 
ſelf nor his clerk in the church. And therefore it the incumbent, inſtituted only at the preſentation of 
another, be not within the relief, much leſs ſhall the ordinary, that hath no intereſt, but an office 
only, that ought to be indifferent to all patrons, and maintain no fide. And yet more, if the incumbent 
which is inducted, be defendant in quare impedit (which may plead by the itatute) and do refign bang- 
ing the writ, he hath loft bis privilege of pleading ts the title by the flatute ; for as it was granted him to 


defend his polleflion, fo when his poſſeſſion is gone, there is no cauſe for him to uſe it, which reaſon 


alſo turns ſtrongly againſt the ordinary, where there is no poſſeſſion under him; for yet that incumbent 
that hath reſigned may plead, as be might hawe pleaded at the common law. And note that caſe of the 
perſon reſigning hanging the writ, which the perſon may plead againſt him, to defeat him of his plea 
that he might once have had hanging the writ; whereas in a precipe quod reddat, if the tenant 
ple id a releaſe, the demandant cannot ſay that he had alicned hanging the writ, but is eſtopped; the 
difference is, becauſe in that caſe of the ptæcipe, the demandant by his writ admits him tenant, but 
in the quare impedit he is not named an incumbent, but a diſturber only. Neither is the ſuit for the 
incumbency directly, but for the patronage or preſentation; and therefore in the writ of right of 
advowſon, the incumbent is never named; neither, if the defendant recover againft his patron, ſhall 
he be removed. Per Hobart Ch. J. who ſaid that he had been the larger in this diſcourſe, becauſe he 
law the inheritances of advow ſon ſo incumbered by wilful uſurpations, and diſturbances of pretended 


| patrons, ordinaries, and clerks, and the multiplicity and perplexity of ſeveral pleas of the defendants, 


be they never ſo many, whereof, if any one paſs againſt him, he is barred, and the uncertainty and va- 
riety of the learning upon it, that it is almoſt impoſſible, if a true patron be put to his action, but be 
will be tired. Hob 319, 320. Sir William Elvis v. Archbiſhop of York. 
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2. The incumbent ſhould not have anſwered t the title of the pa- — qo 
tron by the common law in quare impedit, but now by the flatute he — 8 


ſhall plead if the patron pleads faintly ; but where his patron is S. C.— Br. 
bound by judgment, or ſuch like, the incumbent is bound likewiſe. — 
Br, Encumbent, &c. pl. 8. cites 38 E. 3. 31. Per Thorpe. E 


Fitzh. tit. 
Egcumbent, pl. 4. 8. P. cites M. 2 R. 2+ 
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S. F. Butif 3. Quare impedit againſl T. W J. N. who was incumbent, and 
it er ” ccunted of the preſentation” of his predeceſſor, and T. traverſed the pre. 
le ole entutien, and made title to have writ to the biſhp, and FJ. N. pleaded 
not be per- the ſame plea ; and there it is ſaid, that at the common law, the in. 
denke Cumbent ſhall have no plea, becauſe he has nothing in the advou- 
ts baten fon, and the ſtatute was for the miſchief, that if the patron would 
pleads, and not plead, the incumbent might plead ; but now, when the patron 
Weste pleads, there is no miſchief, and therefore the incumbent need not 


both iſſues : : 1 
were taken; to plead; but Brooke makes a grere, if the patron will maintain 


and ſo ſee the iſſue faintly; and after, becauſe it did not appear by the writ 
that the fa. 15, he it incumbent, but ſtauds indifferent, and where ſeveral att 


tute is not in - . | ; 
tended ibat named, it may be that all arc patrons, therefore the plea was ſuf. 
N fered; quod nota. Br. Quare Impedit, pl. 104. cites 39 E. 3. 20. 
but where the patren makes default, or will nut piead; quod nota, god reaſon. Br. Encunibent, &c, 
pl. 13 cites 39 E. 3. 30. S. C. Cited 7 Rep. 26. a. in caſe of Hall v. the Biſhop of Bat 


and Wells. 


So the lig 4. In quare impedit by the king the count was, that the king him- 
In a quare 1 3 , 2 , 3 ” 
Wet ſelf Was ſeiſed, and preſented cute B. who at luis preſentment was 
cont'd that received, &c. and that B. died, by which it belonged to the king 
bing HH. —_— preſent ; the defendant being the incumbent, pleaded that the fail 
— B. is fill alive; and that plea was allowed without any other title 
A. ard tber: made to himſelf. Arg. Le. 46. pl. 58. cites 43 E. 3. 19. 

k.ng H. died, | 

ar ſo the aducæuſen de cerded ts bimſelf; that A. died, and be prelenied B. ond that now B. is dead, t 
Y it belonęs to him to preſent, The defendant being incumbent, traverſed ihe inſtirution and induci ion 
B. vielen: makirg title to hbimſelf. Arg. Le. 46. pl. 58. cites 4.7 E. 3. 8. 


In quare 5. Note, by the opinion of all the Juſtices that in quare impedi 
atme brought by another than the king agoin/# patron and incumbent, the 
incumbent , 2 1 | 

al plead incumbent ſball not have anſwer to the title of the patron, becauſe thr 
gin the flatule does not give it but againſt the king. Contra, it is held at thi 


12 3 day ly the equity of the flatutr. Br. Encumbent, pl. 3. cites 
againſt a 44 E. 3. I2, g | 

Ice | 

perſon by the equity ; and quare impedit lies not againſt the incumbent alone, but where the pope or the 


king preſents. Br. Encumbent, pl 17. cizes 9 H. 6. 30.— S. P. er * Babbington; but per Paſton 
he might have pleaded againſt a common perſon by the common law,; but not againſt the king. Br. 
Quare Impedit, pi. 6. cites S. C. -— S. C. & P. cited 7 Rep. 26. in the cafe of Hall v. the Bithop 
of Bath and Wells, — f S. P. Pl. C. 178. b. Mich. 4to. Mariz in the caſe of 11;ll v. Grange. 


*[ 449 ] 
S. P. per 6. An incumbent ſhall plead all pleas ſave thoſe which go to the 
1 right of the patronage, and this it ſeems by the common law, but 
tation, pl. now by the ſtatute he may plead of the title of the patronage. 
23. citez 14 Per Brudenel Ch. J. Br. Encumbent, &c. pl. 11. cites 14 H. 6. 31. 
* . 3. 7. If the patron would confeſs the action or title, yet the incum- 
bent may plead in bar. Br. Encumbent, &c. pl. 11. per Brudene! 
Ch. J. cites 14 H. 6. 31. | 
Bu: Br. 8. Quare impedit, the defendant ſaid, that T. H. is ſfeifed of tit 
Quare im- aner of D. to which the advowſon was and is appendant, and the 


134. ds church yoided by the death of G. and T. preſented him, by whic 


134. Cites 


16 E.4 he was admitted 6 months before the awrit purchaſed, judgment ſi 


— per Danby he is only incumbent, and therefore the 


per tot, 5 a 
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tron may have the plea, and ſo may the incumbent, the reaſon 
ſeems to be inaſmuch as by the flatute the incumbent may plead, 
Br. Quare Impedit, pl. 146. cites 22 II. 6. 14. 


449 


this W3S ND 
plea for the 
incurbert, 

nor for aum 


| | other, but or 
tim againſt 40 hom the ⁊crit of right of adwinolen lies, which lies only againſt the patron ; for to the writ 
it is no plea, becauſe he does nor give a better wilt againſt any perſon certain; and to the ation it is 


no plez, becauſe he who pleaded it does not entitle him elt to the patronage. Br. Plenarty, pl. 9. 


cites S. C. 


9. The incumbent ſhall plead the ſame ples as the patron 
pleads; quod nota. Br. Encumbent, 1. cites 33 H. 6. 13. 
10. Quare impedit by the abbot, and counted of a widance by 


deprivation of one J. the defendant ſaid that the church was full of 


himſelf 6 months before the writ purchaſed, and the ſaid F. made 
default in the fame writ, et non allocatur, without anſwering to 
the deprivation ; and after he ſhewed how he had ſued repeal, 
and that he was in, and becauſe he did not plead certainly, 
therefore non allocatur. Br. Quare Impedit, pl. 113. citcs 
39 H. 6. 19. | 

11. In quare impedit again tuo, the one pleaded as patron, &Cc. 
and the other pl:aded the ſame plea, and that the patron preſented him 
t the biſhop, who would nt admit nor inſtitute him, which is the 
the ſame diſturbance, &c. and demanded judgment ſi actio. And 
per Brian and Hawes it is a good plea; for he cannot ſay, ne 
diſturba pas; for in fact this is a lawful diſturbance, and at com- 
mon law incumbent might plead againſt a common perſon, but not againſt 
the king, quzre inde ; but this is now remedied by the ſtatute ; 
but Keble contra, and that he cannot try the right of the patron- 
age, and that er, pernor, incumbent, &c. ſhall have plea to 
excuſe them, but not to try the right of the benefice ; quære, and ſec 
the ſtatute of Weſtminſter 2. cap. 5. of plenarty. Br. Quare 
Impedit, pl. 157. cites 2 H. 7. 14. 

12. The king brought a quare impedit agarn/? the biſhop and his 
collatce by his lapſe the biſhop pleaded a plea, which was held good, 
and the collatee pleaded that he is parſen imparſonee of the church afore- 
faid ex preſentatione prefatt epiſcopi in forma, & ex cauſa preallegata. 
It was faid by Yaxley, that it ihould be ex collatione, and not ex 
preſentatione; ſor that it is no more than collation z and Co- 
ningſby ſaid, that the plea of ex cauſa præallegata is not good by 
the incumbent where he does not join in plra with the biſhop, but 
ſhail fhew the matter as ſpecially as the ordinary, becauſe he is a 
ranger to the plea of the erdinary; and the juſtices ſaid plainly, 
that the plea of the incumbent is not good, pro cauſa antedicta. 
1 Quare Impedit, pl. 91. cites 14 H. 7. 21. 15 H. 7. 6. & 7 
& 8. 

13. Where a clerk is in without preſentation (as where the dean 
and chapter of Paul's preſented the dean by the name of B. and 
not by the name of dean, and this preſentation was alſo without 
writing) or by prayer to be admitted, ſuch incumbent is not aided 
by the ſtatute to plead in bar; for there is no preſentation in ei- 
ther of thoſe caſes; and the fatute requires an incumbent preſented. 
Jenk. 199, 200. pl. 18. cites it as reſolved. 
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14. An incumbent preſented and inducted may at this day 
plead the right of patronage of his preſentor, where the patron 
confeſſed, or made default, or pleaded faintly ; but cannat plead 
the right of patronage in another than in him who preſented him, 
Jenk. 200. pl. 18. ſays it was ſo reſolved ; and that fo are 16 E. 4. 
& 14H. 8. to be underſtood. | 

15. When the incumbent pleads the preſentment of a flranger, he 
muſt He that the ranger had a title, and that he was ſeiſed of 
the advowſon, &c. or that he was ſeiſed of a manor, to which, 
&c. But where he pleads that he was in fer fix months of the 
preſentment of the plaintiff himſelf, or by collation by lapſe by the or- 
dinary, there he need not make any title. Agreed per Cur, 
Noy, 30. in the caſe of Liſter v. Crameel. | 

16. In quare impedit the defendant, the incumbent, pleaded, 


that he it perſona imperfonata of the ſame church ex preſentatione 


regis, & c. exception was taken, becauſe he ſaid he was perſona 
imperſonata, and does nt ſay, tempore impetrationis brevis, ſed non 
allocatur; for it is inferred by the writ brought againſt him, and 
if he be parſon imparſonee before the writ * againſt him, 
it is ſufficient, and divers precedents were cited in the New Book 
of Entries, as fol: 494. 405. 407. to that purpoſe. Cro. C. 104, 
105. pl. 6. Hill. 3 Car. C. B. Lady Chicheſley v. Thompſon and 
the Biſhop of Ely. | 

17. Adjudged that the incumbent cannot plead to the title of 
the parſonage, that he % perſona imper/onata of the preſentation 
of the patron, and the ſaying that furt is not ſufficient, Agreed. 
March. 159, Hill. 17 Car. Palmer v. Hudde, 


(B. d. 13) Double Pleas. 


1. TH king brought quare inipedit, and iutitled himſelf to the 
moiety of the aducauſon, becauſe the father of the defendant 
was ſeiſed and preſented, &c. and died, and the defendant, heir t 
him, as outlawed in treſpaſs, and the church voided by the death of 
the incumbent of the father, &c. The defendant ſaid that the church 
is ſevered into 3 parts, and fhewed certain, abſque hoc that the ſaid 
incumbent «vas in by the preſentment of the father of the defendant, 
and the plea awarded double, viz. the church divided into 3 parts, 
which by the juſtices, is a good plea to the writ, and the 7ra- 
verſe goes in bar of action; quod nota. Br. Double, pl. 85. cites 
22 Aſſ. 33. | | 
2. In quare impedit the defendant pleaded, that N. the tenant 
granted the land, and the advowſon to him, who preſented twice, and 
ſhewwed who, and fo is he ſeiſed of the advowſon, & c. and note the 
laſt-preſentment goes to the writ, and the deed of the grant to 
the action, and ſo double; but becauſe he concluded upon the one 
matter, viz. the ſeiſin, &c. therefore it is not double. Br. Double, 
pl. 56. cites 24 E. 3. 37. 
3. In quare impedit, the plaintiff entitled himſelf as appendant to 
bis land in ward ; the defendant aid, that after the death of 7 
ceſtor, 
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ceftor, he entered, and is yet ſeiſed, alſgue hoc, that the plaintiff is 
poſſeſſed of the land, and that the anceſtor of the infant held of one A. 
who held over of the plaintiff, abſque hoc, that he held immediately of 
the plaintif. This is double, Br. Double, pl. 135. cites 24 


— —— on Yen 
k fas Y 


E. 3. 65. 
4. T wo preſentments of fee ſimple are double ; contra, upon eſtate In quare 
tail, Br. Quare Impedit, pl. 101. cites 24 E. 3. 77. — the 


made title by gift in tail, ard alleged one preſentment in the donor, and another in the denee; and the beſt 
opinion was, that ic is n:t double; for to ſay that ne dona pas anſwers to all, and ſo of ſeveral deſcents | 
33 H. 6. And it was ſaid that one prefentment may be alleged in the anceſtor, and another in the 1 
guardian by chivalry by nonage of the heir, and good. Br. Quare Impedit, pl. 125. cites 4 E. 4. 3.— b 
Br. Double, pl. 97. cites S. C. | 

* Two preſentments alleged, are double; per Brooke, but Brudnell contra; for the f ſhall be taken 
fer ticle, and the other for convyance only, Br. Quare Impedit, pl. 149+ cites 12 H. 8. 12.— 8. P. 
Br. Double, pl. 112. cites 13 H. 8. 13. 

451] 


5. In quare impedit the plaintiff counted that the abbot and his pre- 
deceſſors have uſed time out of mind at every avoidance of the churches 
of C. to preſent a clerk to the plaintiff and his anceflors, and he over to 
the biſhop, and alleged poſſeſſion that he had ſo preſented C. B. who was 
admitted and inſtituted ; and that C. B. after reſigned, and the abbot 
has preſented to the ordinary now immediately, and fo diſturbed him. 
And per Grene and Skip. Preſcription and the paſſeſſion alleged by 
the laft preſentment is double; and the fame law of 2 preſentments, 
quod concordatur in the caſe of OpixGsELs, 33 H. 6. Br. Dou- 
ble, pl. 67. cites 24 E. 3. 78. | 

6. Quare impedit by the + king, and he counted upon 2 preſent- hs P. 2 
ments, and not double. Contra in caſe of a common perſon. Note a 2 


difference. Br. Double, pl. 22. cites 43 E. 3. 14. ters, and the 

| party ſhall 
anſwer to all; quod nota. Br. Double, pl. 57. cites 14 H. 7. 26.—8. P. For he may allege 3s 
many. preſentatiuns as he will; quod notaz per Cur. quia rex, &c per preregitivam. Br, Double, 
pl. $2, cites 38 H. 6. 33. 


7. In quare impedit the defendant pleaded to the writ, that where 
the plaintiff ſuppoſed the voidance by the death of R. it voided by the 
death of M. judgment of the writ, and that the brother of the plain- 
tiff, whoſe heir 5 is, aliened one acre and the advowſon appendant to 
the brother of the defendant, whoſe heir he is, and his brother preſented, 
and the church woided, &c. and not double; for he who pleads to the 
writ in quare impedit ought to make title ; for otherwiſe they ſhall 
not OT writ to the biſhop ; quod nota, Br. Double, pl. 23. cites 
43 E. 3. 25. | 
8. Quare impedit by the king by reaſon of the avoidance during the 
temporalties of the biſhop being in his hands ; the defendant ſaid, that 
the church did not void whilft the temporalties were in the king's hands, 
and pleaded ratification of the king of the preſentation ; this is double. 
Contra, if he relies upon ratification of the king; but after he 
3 the plea, therefore quære. Br. Double, pl. 125. cites 
7 H. 4. 37. | | 
9. Quare impedit by the king againſt a prior who had taken gift of But — 1 
a manor and advowſon in fee to hold in proper uſe without licence, and ou Fs « fl 
the prior pleaded letters patents of the king made to him then tenant of chere that a 1 
the manor, and this by conceſſimus & confirmavimus, and by judg- feefment i 
LI 4 | ment with <war- 1 
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ran'y is ment this is ſingle enough; for by reaſon it was pleaded to the 


ee ER then tenant of the land, it cannot enure by way of grant, 
en the ut by way of confirmation only. And per Cheney and Welt- 
e of bury, becauſe it is all by one deed, which is entire, it cannot be 
pl. 9. cites double. Br. Double, pl. g. cites 6 H. 6. 22. 

6 H. 6. 22. 

Br. Double, 10. Quare impedit brought by H. againſt B. and the biſhop and 
pl. 3 the incumbent, and caunted that he was ſciſed of the advowſon as in 
— 3 groſs, and this as of fee and of right, & c. and preſented T. his clerk 
ingly. -— 2 was adjnitted, &c. in time of peace, &c. and died, &c. and the 
For where a church row void, and he preſented, and the defendants diflurbed him. 


gran ert ted 


Ire te a B. faid, that W. was ſeiſed of the mancer of D. to avhich the advuoꝛuſon 


wiliein re- was appendant, and prefeuted his clerk, and after M. injeoffed S., &c. 


on 4 o _ who gave in tail to the baron and feme, who were ſeiſed, and preſented, 
federt, and and conveyed the manor to the defendant as heir in tail ; and that he 
_ 5 leaſed to Q, for ten years, during which term the plaint:f preſented by 
fiſſion bn ufurpation, and nw the term is determined, and fo now it belongs to 
tle manur or Fim to preſent ; and fo by the title and uſurpation he confeſſed, and 
Long to avoided the plea of the plaintiff. The plaintiff ſaid, that during the 
0 rg 1 gift in tail F. his ancefler, whoſe heir, &c. preſented cue D. his clerk, 
the rezard. Wh was admitted, &c. Abſque hoc that the church was appendant ta 
ency .- the ſaid mancr at the time of the gift, or ever after ; and the opinion 

. of * the Court was, that this is dle, for the preſentment before 


th! iS dou- 


bes fret the gift made the advewſon in groſs againſt all; and the traverſe 


1. Mir, of the appendancy is another matter, and therefore double. But 


I Hot, _ by all the juſtices, if the plaintiff had /aid, that he himſelf pre- 


ſented, as he declared, abſque hoc that the advine/on was appendant 
452 } at the time of the gift; this had been a good plea, Br. Quare 

Impedit, pl. 12. cites 33 H. 6. 12. 32. 34 H. 6. 11. 38. And 

35 H. 6. 18. £0 
Ard per Pri- 11. In quare impedit the plaintiff counted that one J. S. was ſciſed 
ſit and 2 ; . . 
others, of lle maner of D. ad quad advocatio predifta pertinet,: and preſented 
aduerſinin one . N. and alleged gift in tail ts ene M. his anceſtor, and J 
14 6 e ard that the heir preſented upon another avoidance ; and though he al- 
eee fe. leged ſeveral deſcents to himſelf as heir, yet upon long argument it 
valle. Was agreed, that the count was enough ſingle ; for the gij? is the 
1 effect, and only traverſable; and the deſcents are on'y conveyances, 
Gouble ; for and therefcre it is not double; and fo judgment, quod reſpond” 
none is tra. ultra; but Littleton prayed bill to be ſealed of the exception, and 


— ny had it. Br. Double, pl. 16. cites 33 H. 6. 32. 


ſentment, and if the laſt be omitted, the defendant may plead it in abatement of the count. Br, Dou- 
ble, pl. 16. ciizs 33 H. 6. 32. | 


12. In quare impedit the defendant fhewed conveyance of eftate in 
tail, viz. ſeifin in fee in M. ꝛuho made a feeſment in fee of the manor 


and advnufn appendant, and retock in tail; and after diſcontinued the 


manor, and after preſented to the aduoauſam, & c. his clerk, and then 
he died, and ſo conveyed remitter to the iſſie in tail ; and this matter is 
not double, for he cannot convey the remitter without expreſſing 
theſe matters, which are the conveyance of it, and cannot aver the 
one without the other; and therefore it is not double. Per 996 
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viſor, Davers, and all; for the 6ne cannot appear without the 

other. Br. Double, pl. 92. cites 5 H. 7. 36. 

Iz. In quare impedit the one preſentment in the anceſter of the In quare 
plaintiff and the cther in the guardian is not double. Br. Double, — 
pl. 150. cites 4 E. 4. 3. and 7 E. 4. 20. liged, that 


N. P. beld of 


him certain land and an adwavſon, in chivalry, ard preſented, &c. nwvho was received, &c. and that 4 
guardiom in right of the betr preſented, &. and that N. tenant is now dead, &c. the heir in bis ward, and 


fo t belongs to bim to preſent, &c. and the count awarded good notwithſtanding the 2 preſentments, for it 


is purſuart ; for the preſentment of the guardian only is no title. Br. Double, pl. 56. cites 24 E. 3 
37.— Br. Double, pl. 134+ Cites S. C. accordingly. —— Br. Quare Impedit, pl. 88. S. C. 


14. S⸗ of the one in the anceſtor, and the other in tenant for life. 


Br. Double, pl. 150. cites 4 E. 4. 3. and 7 E. 4. 20. 


15. Quare impedit by M. and counted that J. was ſeiſed of a ma- 
nor ad quod, &c. and after conveyed the maner to the king by act of par- 
liament, and the church woided, and the king granted the ſame avoid- 


ance to the plaintiff ; and by the ſame patent granted to him the fee 


ſemple of the advonyſen and that the plaintiff preſented after the grant, 

andi the defendant diſturbed him ; and the defendant demurred for 
doublenets, and yet the plaintiff recovered by award; for the firſt 
preſentment, and the act of parliament, and the grant, and the 
preſentation of the plaintiff, is only conveyance. Br. Double, 
pl. 162. cites 10 H. 7. 7, 8. 


(B. d. 14) Pleas in Bar. 


I, T ling brought quare impedit, and counted & a preſentation 
by J. S. who 4vas ſeiſed in fee, &c. and of tauo others in himſelf by 
the ward of the heir of the ſaid J. S. and that the church is now void, 
and it belonged to him to preſent, and the defendant diſturbed 
him. Caund. ſaid, he clerk alleged by the king to be inſtituted, &c, by [ 453 ] 
the ſaid J. S. avas not received nor inſtituted by the preſentation of J. S. 
and it ſeems to be a good plea for the 2 preſentments of the king 
during the cuſtody does not make title to him nor to the heir, 
without alleging ſeiſin by preſentment in the anceſtor of the heir, 
or in the ſcoffor of the anceſtor of the heirg et adjornatur. Br. 
Quare Impedit, pl. 143. cites 42 E. 3. 4. 8 
2. A man may plead warranty and afſets deſcended to bar the Br. Aſets 


| plaintiff in quare impedit, or to have ſcire facias after, if he has bet Deſcent, 


pl. 32. cites 


not aſſets now. Per Finch. quod Mowbray conceſſit. Br. Quare 43 E. 3. 26. 


Impedit, pl. 3 1. cites 43 E. 3. 24. S8. P. 

3. Leſſce may recover tice in tao quare impedits againſt ſeveral 
di/lurbers, by ſeveral qwrits of quare impedit, Br. Parliament, pl. 8. 
cites 46 E. 3. 4. | ; 

4. Releaſe of actions real is a good plea in quare impedit. Br. But per 

: : lfe, if 

Quare Impedit, pl. 7. cites 9 H. 6. 56, — 
quatre impedit, and dies, his heir ſhall not have execution, and therefore it is not an action real. Ibid. 
a 22 of mn ferſonal is a good bar in quare impedit, Per Porting. Br. Quare Impedit, pl. 83. 
iies 22 . , 25 
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5. If the plaintiff be nonſuited in quare impedit after title made, 
this is a good bar in another quare impedit, as nonſuit in writ of 
right after appearance. Br. Quare Impedit, pl. 83. cites 22 H. 
6. 25. | | 
6. The ordinary cannot plead in bar in quare impedit as ordinary; 

per Bingham. Br. Quare Impedit, pl. 83. cites 22 H. 6. 25. 
Mo. 455- 7. There were ſeveral perſons and their wives plaintiffs in a 
pt. 625. S. C. quare impedit, the defendant pleaded the relea/e of one of the huſ- 
ge E. bands pending the writ ; adjudged, that this goes only in bar of 
Mich. $4 & him who made it and his feme, and that the writ ſhall ſtand good 
35 Eliz. for the reſt. 5 Rep. 97. Mich. 39 & 40 Eliz. C. B. the Counteſs 


Fitton and 1 
8 of Northumberland's caſe. 


tels of Northumberland & al. v. Hall & al. S. C. 


se. T. (B. d. 15) Pleadings. Traverſe ; neceſſary, in what 


. ſes. 


1. PF quare impedit, if the plaintiff makes title as appendant ts 
ſuch land, the W ee net ſay that it is in groſs or 

appendant to other land, without ſaying how, and traverſing the plaint. 

Br. Quare Impedit, pl. 7. cites 9 H. 6. 56. 

8. c. cites 2. The plaintiff in quare impedit aid, that he was ſeiſed of two 

according, nryes in D. with the aduoꝛuſon appendant, and preſented, &c. and 


_— - now the church is void again, and he preſented, and the defend- 


Sin Joux ant diſturbed him; the defendant ſaid, that after the firſt preſen- 
Toros 7. ration of the plaintiff he himſelf was ſeiſed of the ad uoauſon as of groſs, 


— 1. and the church woided, and he preſented, and his clerk in, and now 


r, chat it is void agaſn, and he preſented, prout ei licuit, &c. and well, 


1 without traverſing the appendancy. Br. Conſeſs and Avoid, pl. 60. 


good plez Cites 15 H. 6. and Fitzh. Quare Impedit, 77. 

without an- ö : 
{ering to the appendancy alleged by the plaintiff, which is in effect avoided by the defendant's preſen- 
tation after, and that in this caſe the plaintiff was without remedy, (unleſs he could traverſe the preſen- 
tation alleged by the defendant) otherwiſe than by his writ of right of ad · oſon. 


L 454 ] 3. In quare impedit, the plaintiff counted, that the advowſon is 
Br. Quare in groſs, and entitled himſelf, &c. The defendant ſaid, that the 
Impedit, pl. moiety is to him appendant to his manor of D. and entitled himſelf to 


17. cites S. | 3 
C. and P. every 2d preſentment, and the plaintiff to every ſecond preſent- 


ans ſays, ment as in groſs, and that this is his turn; this is no plea without 


_— traverſe that the aduauian is not in groſs, prout, &c. for otherwite 


ant would it is only argument; for he has not confeſſed and avoided, nor 


have al : 

—_ rank traverſed. Br. Traverſe per, &c. pl. 31. cites 35 H. 6. 32, 33. 
vowſon is pendant to every ſecond awiidance, and in groſs to every ot ber awidance to the plaint f, & non 
aHocatur ; for his own plea proves that he has but the une moiety of the adyowſon appendant, and that 


the plaintiff has the other moiety in groſs ; quod nota, per tot. Cur, 
But ogainſ® 4. Between common perſons the defendant may traverſe the title 


.tbe ling he of the plaintiff without entitling of himſelf, but then he ſhall not have 


verſe the q4urit to the biſbop. Br. Quare Impedit, pl. 138. cites 21 E. 4. 

— of the 1. 3. Per Noting. Ch. Baron. | 

out entitling himſelf; per Noting. Ch. Baron, which Brian denied; but erroneouſly, as it ſeems. oy. 
| 5. In 
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FB. In quare impedit the plaintiff ſaid, that he preſented J. S. aubo? The word 
was admitted, inſtituted, & c. and after J. S. reſigned, and he pre- (eat), 
ſented, and the * defendant difturbed, &c. The defendant ſaid, that but ſeems 
before the preſentment of the plaintiff he himſelf preſented the ſaid mit printed 
J. S. who was admitted, &c. and after the plaintiff preſented this — 
ſame F. S. the ſaid J. S. then being incumbent there, and ſo the pre- the word in. 
ſentment of the plaintiff void, and no plea; per Brian and Va- the Year- 
viſor z inaſmuch as the defendant did not traverſe that the church Fund =, wo 
was not void at the time of the preſentation of the ſaid plaintiff ; but 
Townſend e contra, inaſmuch as the lay gents cannot take conu- 

ſance of the voidance; but at laſt Keble took the traverſe. Br. 

Quare Impedit, pl. 164. cites 11 H. 7. 17. 

6. Where the plaintiff makes title by appendancy, and the defend- 
ant alleges tus preſentments after, there he need not traverſe the ap- 
pendancy ; for uſurpation is ſufficient title in quare impedit. Br. 

Quare Impedit, pl. 149. cites 12 H. 8. 12. 

7. In quare impedit the plaintiff counted that he awas ſeiſed in fee Br. Tra- 
as of groſs, and preſented A., & c. and after he died, and he pre- 2 
ſented now and is diſturbed, &c. The defendant ſaid, that before cites S. C 
this he was ſeiſed in fee as of groſs, and preſented B. who war ad- 
mitted, &c. and after he granted the next preſentation to the plaintiff 
who preſented A. and he died, and ſo now it belonged to the defendant 
fo preſent, and did not traverſe the ſeiſin in fee of the plaintiff; 
and well per Fitzherbert clearly, for he has confeſſed and avoided 


it; quod mirum. Br. Confeſs and Avoid, pl. 1. cites 26 H. 8. 4. 


(B. d. 16) Pleadings. Traverſe. Good; in what 
Caſes. 


1. IN quare impedit, the 4% preſentment is traverſable, and nat Br. Quare 
the preſcription alleged ; quod nota. Br. Traverſe per, &c. 1 — 


pl. 99. cites 22 H. 6. 26. 


2. In quare impedit, where the king is entitled to the manor and But between 
advowſon appendant by ward of the heir of his tenant, and alleges 2 Per- 
. 8 ons pre- 
preſentment in the anceſtor of the plaintiff, and that the ward fell to ſentment 
him, and the defendant makes title to. him as in groſs, and traverſes ſhall be tra- 
the preſentment, this is * not good; for he ſhall traverſe the append- "oo nd 
ancy ; becauſe this is the title of the king; quod nota, by all the 2 
juſtices after great argument. Br. Traverſe per, &c. pl. 257. — the pre · 
Cites 20 E. 4. 13 & 14. — 


ſeſſion; per Callow. Br. Traverſe per, &c. pl. 257. cites 20 E. 4. 13, 14.— But yet where both the 
Partiet claim by one and the ſame perſon, and the one claims in groſs, and the other as appendant, 
there the appendancy fhall be traverſed ; per Collow ; to which Littleton and Bryan, of agreed. 
Br. Ibid. Br. Traverſe de Office, pl. 40. cites 20 E. 4. 14. and 21 E. 4. 1. * 
[455] 


3. In quare impedit, the plaintiff made title that his mother was Br. Negui- 
Seiſed and preſented, and ſbe died, and the church woided, and the du — 
biſhop preſented ; and the biſhop ſaid, that the church voided in the © : 
time of the mother of the plaintiff, by which he preſented by lapſe, 
abſque hoc that the church voided after the death of the mother of 
| | the 
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the plaintiff, and the Court held the abſque hoc good. Br. Tra- 
verſe per, &c. pl. 175. cites 1 H. 7. . 
S. C. cited 4. In quare impedit, the plaintiff ſaid, that he was ſeiſed of the 
by Vaughan, uoww/on, &c. and preſented, and now the church is void, &c. The 
Lenk. . defendant ſaid, that it it appendant to the manor of D. whereof hit. 
incaſe of anceſtor was ſeiſed and preſented, and conveyed the manor to himſelf by 
Tur ron v. abſque bc that the advouiſon ts in grefs ; and no plea, by reaſon that 


TIurE. l 3 * 2 
Hilk 17 & he did net deny the preſentment of the plaintiff, which is material if 


18 Czr. 2. the advowſon be in groſs or noc, and therefore it was adjudged, 
Din that he ſhould traverſe the preſentment, and not the being i 
was agreed, * N oP ing in 
thatif cbe groſs. Br. Traverſe per, &c. pl. 384. cites 10 H. 7. 27. 
Plaintiff ex- 
titles Eine, by preſentation as appendancy, and the d:mandant plead; anther plea, ab. ue bc that the ad- 
u an was af pendant, this is a good traverſe, Br. Traverie per, &c. pl. 384. cites 10 H. 7. 27. — 
Se if be traverſes the prefentment ; fir every of them deſtreys the drclararion of the plaintiff. Br. Ibid. 

dare impedit by Lord Buckhurit againit the Bi hop of Chicheſter, and T. Bickley, for the vicar- 
age of Weſtñeld, and cunts, that the ad can of the wicarave appertains to the rectety of Wifificld, 
whererf be was jeiſcd ir fer, Sc. and preſented M. Sactwil, why was admitted, Oc. ard indufed, and that 
the vicarage <o2s of the yreriy value of & I. and vid by bi: accrprarce of anctber benrfice, and the plain- 
F preſ.ntea, and the deiendant: diſturbed him, &c. The biſhip glcaded, that Richa d bis predec ſſor was 
def the 2dvowlon of the laid vicazage in ſce, as of an aduνẽ n in greſs, and cellatid to it (being 
nord] one Maurice Berkley, who was inducted; that the ſald viſhor died; that the defendint was 
created biſtup, and ſo became ſeiſed of the advowſon, and te ny fo ſeiſed the church beame void, 
the ſaid M. S. having taken another benefice with cure, and he collated the other detendant I. Bick- . 
ley, and traverſed that the wicer age af jertaired te the ſaid refiory ; aud ihe laid Bickley pleaded the fame 
pica And upon a ſpecial demurrer to theſe pleas, for that the appendancy was not traverſable, the 
court agreed, that (though in many cafes the books are, that the appendancy is travertable, yet) as 
#bis caſe is here, the avpendancy is no: treverſublez for the matcria! parts of the declaration are the jerfin 
= fee, the preſentation, the ecmiſſion and inſt.tuti:n of his clerk and the aw idance, ſo that it is not ma- 
terial, whether the advowfon was appendant or in groſs; and there te when the appendancy ſaall be 
traverſed, it ought, upon the matter thewn, to be material, or elſe the trayerſe is ill. As if the plain- 
tiff counts of a ſeiſin of an advowſon in groſs, and that he preſented, and the church became void, 
&c. it the defendant ſays, that he was ſciſcd of the manor to which the advowlon belongs which be- 
came void, and he preſented, abſque hoc, that the advowion waz in grots; the court heid this to be no 
plea, and cited 10 H. 7. 27. and it was ſaid, that notwithſtanding the bock there, the law will be the 
fame, Where the plaintiff makes title as to an advowſon appendant, and divers books were cited 
the court adjudged the plea ill 35 H. 6. 32. and there were allo cited 27 H. 9. 33 H. 6. 12. 32. 34+ 
nota thoſe and other books And. 269. pl. 276. Paſch. 33 Eliz. Lord Buckhurit v. Bithop of Chicheſ- 
ter and Bickley. S. C. cited Vaugh. 10. and Ld. Vaughan ſays, pag. 11. that the cafe of 10 H. 7. 
was principally relied on as warranting the judgment, which he ſays it fully does, it being adjudged 
for the ſame reaſon there, that the jeifia in fee of the advowſon in grols was not traverſable but 
the preſentation was, as it was in this caſe adjudged that the appendancy was not traverſable but 
the preſentation. And Le. Vaughan ſaid he observed, that in Ly. BucxxuasT's CASE it is admit- 
ted, that the plaintiff in the caſe of 10 H. 7. did count that be was /eiſed of the advmuſon in grojs and 
preferted, whereas he ſaid, he noted that the original caſe in the book is, that be counted only upen bis 
preſentatianx, and ſays, that probably it was fo for the reaſons given by Lord Hobart in D1cBY's CASE, 
that a bare preſentment is only militan! 20 hen ſo alleged by the plaintif, and may he in ſuch a caſe as may 

e the defendar: ta bave a right of preſenting at the preſent aue dance, if no right be alleged by the 
Plaintiff wvby be ſoruld preſent ; whence he collects, that in both theſe caſes of 10 H. 7. and this of the 
Lord Buckhurit, though there were a manifeſt inconſiſtency in the firſt caſe between the plaintiff's | 
count, that he was ſciled of the advowſon in groſs, and preſented, and the defendant's title, that 
he was ſeiſed of a manor to which the advowſon was appendant (for it was impoſſible it ſhould be ap- 
pendant for the defendant, and in groſs for the plaintiff) and in the Ly. Bucxnunzr's CASE, Who 
counted that he was ſe ſed of the retory of Wefifield, to which the advowſon of the vicarage be- 
longed, and the Jefendant made titie, that he was ſeiſed of the advowſon in groſs, which titles 
9 were directly inconſiſtent, yet neither the ſeiſin in groſs in the firſt caſe, nor the appendancy in 
the laſt caſe were traverſable, but the preſentation of the plaintifts in both, which made their imme- 
diate tities to preſent at the next avoidance, whether there were a ſeiſin in groſs, or an append- 
ancy or not when they firſt preſented. As in theſe two cafes the true reaſon of the law appears, why 
the ſeifin in groſs of the advowſon nor the appendancy cf the advowſon alleged by the plaintiffs 
were not traverſable, but only the preſentation, by theſe caſes the Lord Hobart's ſcruple in P1GBY's 
CAE is ſatisfied, where he thinks, that if a man has gained a title by uſurpation, at the next avoid- 
ance he muſt not declare, that he was ſeiſed in fee formerly of the advowſon, and preſented ; but 
muſt declare ſpecially of the true patron former preſentation, and then the church becoming void. 


that himſe f prefented, leaſt otherwiſe by declaring that he was ſciſed of the advowſon in > = 
9 - 8 e 
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defendant ſhould tt ce him by traverſing his ſeifin, which was falſe, when in truth he had a right to 
prefent by ulurpation; for by theſe caſes it is clear, that the ſeiſin in groſs nor appendancy are 
traverſable, though alleged by the plaintiff when he has gained a title by uſurpation, but the pre- 
ſentation ought to be traverſed. —But if the plaintiff declare the advowlon to be appendant to a manor, 
end withal iets forth in his declaration the letters of preſentation to the church as appendaat, there 
the defendant may traverſe either the appendancy or the preſentation; for though the advowſon 
were appendant, yet if the plaintiff preſented not, he had no title. Whence he infers, that if the plain- 
tiff had counted of a ſeifin of the manor, to which the advowſon was appendant, without thewing 
the preſentment to be to the church by virtue of the appendancy, the traverſe of the appendancy 
had not becn good; but it muit have becn of the preſentation, which might have been by uiurpation, 
notwithſtanding the alleging barely of the appendancy, as is reſolved before in the point in the Los 
BucxnuvasT's CASE in Anderſon, and in the principal caſe of 10 H. 7. But when the count is of the 
appendancy of the advowſon, and alſo of the preſentation to it as appendant, there could be no 
uſurpation according to the reſolutions in Six HENRY GavpIE's CASE in the Lord Hobart, and in 
Grxxx's CASE in the 6th report of the Lord Cook; and he ſaid, that the not obſerving of this diffes- 
ence made the reporter at the end of the Loxy Bucxkuns7's CASE deny this latter part of the cafe 
in 10 H. 7. becauſe it was clearly againſt the reaſon of the principai caſe in 10 H. 7. and againſt the 
reſolution of the Loxp BucxwurksT's CASE, if the words of ſhewing the preſentment to have been 
as appendant had been omitted in the cafe; but thoſe words make the latter c e in 10 H. 7. exactly 
to agree with the judgments both in Sir Henry Gaudie's caſe in Hob. and Green's caſe in the 6th 
Rep. Per Vaughan Ch. J. Vaugh. 15. in cafe of Tufton v. Temple. 


Br, Qume 
Impedit, pl. 
4. cites S. C, 
— 58, C. 
Cited by 
Vaughan 
Ch. J. 
V:ugh. 12. 
Hill. 17 & 
18 Car. 2. and favs, this traverſe was adjudged not good; for the difſeifin or non-d:fſeifin of the ma- 
nor was not material to intitle the plaintiff to the qua. imp. but all his title was by the append- 
ancy of the advowſon to the manor, and therefore the traverſe ought to have been, and was fo re- 
ſolved, to the appendancy, which deſtroyed the plaintiff's entire titie to preſent, and was alſo incon- 
tiſtent with the defendant's appendancy of the advowſon to his 4 acres. 


5. Where the title of the plaintiff is to the manor and advowſon 
eppendant, and that the defendant diſſeiſed him of the manor, and the 
defendant ſays, that it is appendant ta four acres, whereof F. N. was 
ſelſed and infeeffed him, there the difjei;n of the manor 7s nt tra- 
verſable, but if it was appendant to the manar er ta the four acres ; 
quod nota. Br. Traverſe per, &c. pl. 8. cites 27 H. 8. 29. 


6. In a quare impedit for the church of Chelmsford the plain- S. c. Lite. 
tiff „et forth, that Sir T. M. was ſeiſed and preſented P. and then — . 
leaſed the manor, to which the aduauſon ⁊uas appendant, to the plain- | ar vor ot 
tiff, and that the church became void by the reſignation of P., &C. Vaugh. 16. 

whereupon it belonged to the plaintif to preſent. The defendant 2 Isa 

confeſſed the title of Sir T. M. and the leaſe made to the plaintiff, Tuſton . 
and pleaded over a ſimeniacal contract, upon which P. was preſented, Sir Richard 
which being vid by the ſtatute of 31 Eliz. the king preſented the C_ 
defendant, who was admitted, inſtituted, and indufed thereon, and fh, 
abſque hoc, that the church became void by the reſignation of P. and that be- 
upon demurrer it was objected, that this traverſe is ill; for the Pres 
preſentation is the principal thing, which being confeſſed and doch admit 
avoided, cannot be traverſed; but all the court conceived the 
plea good; for the plea makes the traverſe argumentative only, 
that he might not reſign; and being alleged that the church 1s 


the advow- 

ſon to be in 
groſs, or 
appendant, 

void per mortem vel reſignationem, or otherwiſe it ought to be inthe plain- 

confeſſed or traverſed ; for that is the cauſe of his preſentment, 

and the iſſue ought to have been fi vacavit per mortem, vel depriva- 

tionem, vel refignationem ; for the preſentation, admiſſion, and inſti- 

tution are conducing only to the reſignation, and the reſignation or 

avoidance is the chiefeſt matter. Cro. J. 61. pl. 6. Mich. 2 Jac. 

C. B. Fenner v. Nicholſon and Pasfield. 
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right to preſent, viz. the vacancy of the church, either by death or reſignation, or deprivation, which 
the plaintiff muſt allege, and which are inconfiitent with the defendant's title, who claims not by 
vacancy by death, reſignation, or deprivation, but by the ſimony, therefore he ſhall traverſe the vo- 
cancy alleged either by death, refignation, or deprivation, as the caſe falls out, without one of which 
the plaintiff makes no title, and if the preſent vacancy be by either ot them, the defendant hath no title. 


S. c. cited 7. Sir Henry Gawdy knt. brought a quare impedit againſt the 
in the caſe archbiſhop of C. Sir W. B. and H. R. clerk, and counted that Sir 


— _ R. S. was ſeiſed of the many of Pepenbo in Norfolk, to which the 


Sir Richard advowſon was appendant, and preſented M. his clerk, who was in- 
Temple, ffituted and inducted, and that Sir R. ſo ſeiſed, bargained and ſold 
— kg the manzr ie one Barow, who being ſeiſed, the church became void by 
days, that in Ihe death of MH. and /5 continued for 18 months, whereby the queen, 
this caſe the in default of the patron, ordinary, and metropolitan, preſented by 


, f | . 
—— ad. lapſe one Snell, and by mean conveyances derives the manor, to 


-ancy by the which the advowſon is appendant, to himſelf, and that by Snell's 


defendant death it belongs to him to preſent, and is diſturbed by the defendants; 


— the archbiſhop claims nothing but as ordinary ſgde vacante of the 


admitted; Biſhop of Norwich. Sir W. B. pleaded ne diſturba pas, and H. 
for theplan= the preſent incumbent pleaded, that he vas parſon by the king's pre- 


iff Gawd ; , : | : 
— ſentation; and that long before Sir R. any thing had in the manor, 


ner other ti- Q, Elizabeth was ſeifed of the advowton in groſs in right of the 
— crown, and preſented Snell, and that ſhe dying ſeiſed, the adusaauſen 
appendancy deſcended to king James, and he, being feifed and the church be- 
of the adj- coming void by Snell's death, preſented the defendant H. R. whs 
vowſon to. eas inſtituted and inducted, abſque hoc, that the adiuauſon was ap- 


the manor . 2 
and the in- fendant to the manor of Popenho, and thereupon iſſue was joined. 


cumbent's Hob. 301. pl. 380. Hill. 17 Jac. Gawdy v. the Archbiſhop of 


— Canterbury & al. 


to the manor was incor ſiſtent with the defendant's title by the advowſon's being in groſs. 
And this proves that the traveri« is <vel! taken to the appendancy of the advowſor. when it in all the plain- 
ti: title to preſent, ard is inc:nfiftent zwitb the deferdant s. But in Gui caſe, the jury frurd 
21 , that Sir R. S. aun ſri'ed of the marer with the adworeſon appendant, and preſented, and that the 
— dying the ſecond of February 1588, the queen, the 1<th of Feb. the ſame year, preſented Snell to 
tbe church then vcid per mortem ratural:m ultimi incumbentis il idem vacantim, et ad n:fliram preſentationem 
jure prerogative corre neftre Aiglie. peclantem, and ber cler k inſt tuted by litters of inflituticn running 
per dominam reginam wiram & indubitatam, ut dicitur, patreonam. And after the death + Snell, King 
James preſentrd H. Rene in theſe words; ad reſtram preſentationem, five ex plens jure, froe per lapſum 
temperis, five alio guecungue medo ſpectantem, and referred ta the court, wwhetber the adwenvſon were append- 
ant the manor or not; it was adjudged, iſt, That the advowſon remained appendant, notwithitanding 
the queen's preſentation, 2dly, That her preſentation could not be by lapſe ; for her preſentation, inſti- 
wtion, and induction were in the ſame month of February, wherein the avoidance was. 3ely, If the 
queen had preſented by lapſe, it had made no ſeverance of the advow ſon. gthly, That the queen's preſen- 
tation made no uſurpation, becauſe ſhe preſented, as ſuppoſing ſhe had a title in the right of her crown, 
as appeared by the form of her preſentation, which is very remarkable, and therefore her preſentation was 
merely void ; for it ſhall not be intended, the queen took away another's right againſt her own will and 
geclared intention. 5thly, For the ſame reaſon King James's preſentation of Rune, who by the form of 
his preſentation ſuppoſed he had a good title, when he had none, was alſo void; and this agrees with 
the reſolution in Green's caſe the 6th Rep. that the Queen's preſentation, as made by lapſe, when ſhe 
had no ſuch title to preſent by lapſe, but another title either in right of her crown, or by ſimony, 
or ſome other way, was void, becauſe ſhe was miſtaken in her preſentation; ſo if ſhe preſents by rea- 
ſon of ſome ſuppoſed title in her letters of preſentation when indeed the has no title at all, the pre- 
ſentation is merely void; and though ſuch preſentation makes a penarty, ſo as to avo'd lapſe, yet the 
right patron is out of poſſeſſion, but may preſent 7 years after; and if his clerk be inducted, the for- 
mer preſentee is immediately ouſted. Vaug. 13. cites Hob. 301. Sh Henry Gawdy's cate. 


S. C. Jo. u, B8. In a quare impedit, &c. the plaintiff counted of a ſeiſin in fee, 


12. Mich. and that he preſented, & c. the defendant pleaded, that he is parſon im- 


; rpg $ar/onee, & c. and that long before the plaintiff. any thing had in the ad- 


ran; 


vowſon, 
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vowſon, king H. 8. ws ſeiſed in fee, and preſented, and died ſeiſed ; 
aud that it deſcended to Ed. 6. and fo to queen Mary and Elizabeth, 
«bo being ſeiſed jure coronæ, preſented ene B., and after his death, 
the now plaintiff preſented by uſurpation the defendant ; that queen Eli- 
zabeth died ſeiſed, and it deſcended to king Fames, who granted it to one 
under whom the defendant made title, and the defendant was inſtituted 
and inducted. The ry; 4 * replied, and tot protęſtation of the ſeiſin 
of 2, Mary, 2, Elizabeth, and the now king, and for plett confeſſed the 
feiſin of the plaintiff, &c. and the ſeiſin of H. 8. and Ed. G. aud then 
derived a title to him/e/f under a grant made of the advowſon by Ed. 6. 
and that queen Elizabeth preſented, but that the ſame ⁊uas by lapſe ; and 
that by the death of her preſentee, it now belongs to the plaintiff 
to preſent, ab/que hoc, that king Ed. 6. died ſeiſed, &c. and upon de- 
murrer it was objected, that he does not traverſe the ſeiſin of queen 
Mary and Elizabeth, and their dying ſeiſed, nor the preſentments 
alleged by reaſon of the ſciſin in fee, but only ſays, that they were 
by lapſe ; but as to this point, the Court held the replication well 
enough; for the dying ſciſed was the principal matter to be traverſed, 
and the other were but the conſequents theresf, and the plaintiff may 
traverſe any part of the defendant's plea ; and ſo a former judg- 
ment was affirmed in error; but becauſe the plaintiff in the firſt 
action died pending the plea, the entry of the judgment was ſtaid. 
Cro. J. 650. Mich. 20 Jac. B. R. Savil . Thornton. 
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for the grant 
alleged to be 
madeby E.6. 
proves prima 
facie that 
he did not 
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and there- 
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to be well 
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by lapſe ; 
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the queen 
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only that ſhe 
is ſeiſed in 
jure coronæ, 
and ſo ſeited, 
preſented 


generally, without ſaying either the one way or the other, and then the ſaying it was “ by lapſe was 
a good avoidance. [* The original has the word (not), but it ſeems milprinted. ] S. C. 
Winch. 13, 14. but it ſeems very imperfectly printed; for after tne grant pleaded to be made by E. 6. 
and that the preſentment made by Queen Elizabeth was by reaſon of lapſe, it ſays, “p that Queen Eli- 
„ zabeth preſented L. only abſque hoc, that E. 6. granted, &c.”* So that the words {preſented L. only) 
muſt be printed probably according to the ſhort writing in the manuſcript, whence it was taken, inſtead 
of (preſented by lapſe only.) S. C. Palm. 306. and there 11. it was reſolved that the traverſe of 
the dying ſeiſed of E. 6. was good, becauſe it was material to the title cf the defendant, and if this be true, 
it will deſtroy the plaintiff's title, and for that reaſon he ought to traverſe it; but if the defendant had 
commenced his title by the preſentment of the queen, in ſuch caſe the preſentment ſhould be traverſed z 
and they agreed, that when the queen preſented by lapſe, this is as ſupreme patron, and not as ſupreme 
ordinary; and therefore though the alegation of the defendant in bar is, that the queen preſented, yet 
this is well confeſſed and avoided by the plaintiff in the replication, when he ſays that thoſe preſentments 
were by lapſe; for preſeatments by lapſe maintain the pofſeſſion of the true patron, and do not gain 
any patronage from him. 2 Roll. Rep. 239. S. C. but not S. P. 
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9. In a quare impedit, the plaintiff entided himſelf by grant 
of the next avoidance, and that T. C. was preſented, admitted, in- 


fiituted, and indufed ; and that the ſaid church became void by 
acceptance of a ſecond benefice above value; the + archbiſhop pleaded 
a plea, to which there was a demurrer; and S. the incumbent 
Pleaded a plea, and fraverſed that T. C. was admitted and inſtituted 
therein ; and upon this they were at iſſue, and a writ awarded to 
the archbiſhop for that trial; but afterwards the plea of S. being 
adjudged ill, a repleader was awarded, becauſe the induction, be- 
ing alleged, ought alſo to have been traverſed ; whereupon S. amended 
his plea, and traverſed the admiſſion, inſtitution, and induction; 
iſſue was joined thereupon, and found for the plaintiff; after- 
wards error was brought, and among other things it was aſſigned, 
that the repleader was not well awarded; for that the iſſue, which 
was joined before the writ awarded to the archbiſhop, was well 

2 enough, 


this 


+ Quzre if 
is ſhould 
not be (bi- 
ſhop) with - 
out (arch). 
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enough, and needed not any repleader; but all tlie Court contra, 
and that the repleader was well awarded ; for the induction being 
alleged, as well as the inſtitution, there ouglit to be a traverſe to 
it, which alters the courſe of the trial according to the caſe in 
22 H. 9. 27. & 2H. 4. 17. ſo as it ſhall be tried per pais. Cro. 
C. 379, 380. pl. 6. Mich. 10 Car. B. R. Stevens v. Facone. 
2 Jo. 8. S. C. 10. The king counts that queen Elizabeth was /ciſed of the advow- 
—.— ſon of the church of Northfield in groſs in foe in jure corone, and 
v. Jervis. Preſented one W., & c. and fo derives a title to himſelf, and that the 
N church became void by the death of the ſaid W. and ſo it belonged 
— do him to preſent, but the defendants diſturbed him. T. J. one 
Nied. 26. of the defendants, pleaded, that before the preſentation of the queen, 
Trin-29Car. hig anceficr R. I. was ſeiſed in fee of the manor of N. to which the 
advowton of the church was and is appendant, and that it became 
Wild, Ar- void by the death of the then laſt * incunibeut, and ſo continued fer 2 
_ , oy years ; whereupon the queen preſented the ſaid II. by lapſe, and then 
27700 1 derives a litle to himſelf of the aid | advowfon z and thi 
*f 459] erives a litle t9 im/elf o the ſaid manor and advowion z and that 
his anceſtor, whoſe heir he is, upon the death of W. granted the 
next turn to W. R. who preſented J. S. who was inſtituted and 
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inducted, and died, and that he preſented the other defendant 


Hunkley, and 7raver/ed the queen's ſciſiu of the advowſon in grſs ; 
the Attorney General repired, and maintains the ſeiſin of the 
queen, and fo of the preſent king, and that the ſaid W. R. pre- 
ſented by uſurpation, and traverſed, that the adv ſn of the church 
was, or ts, appertaining lo the mauer, and upon a demurrer to 
this replication, the defendant, the patron J. J. had judgment. 
Vaughan Ch. J. obſerved the faults on both ſides in this plead- 
ing; and firſt the fault in the plea where the defendant had not 
| well traverſed the king's title, it being only in part; for he tra- 
verſed only the ſeifin, when properly he ſhould have traverſed the 
ſeiſin and preſentation of the queen by reaſon of her ſciſiu, (vi. ) abſque 
hoc, that the queen was ſeiſed of the advorwſon in groſs and prefented. 
The ſeiſin of an advowſon makes not a title alone, nor is it tra- 
verſable; but there being no demurrer, nor iſſue thereupon, he 
would not ſay any more to it. He ſaid that the defendant's tra- 
verſe was not neceſſary, becauſe he had confeſſed and avoided the 


queen's preſentation, by ſaying it was by lapfe; and if he had 


reſted there, the Attorney General ought to have maintained his 
count, and traverſed the queen's preſentation by lapſe, whereas 
he deſerts making out the king's title, and falls upon the defend- 
ant's title, viz. that the advowſon was not appendant; and he 
offers a double iſſue, viz. that the preſentation of W. R. vas by uſur- 
pation, and that the advowſmm was not appendant to the manor, 
Judgment for the defendant. Vaugh. 53 to 56. Trin. 21 Car. 2. 

in C. B. the King v. Biſhop of Worceſtor, Jervis and Hunckley. 
S.C. Vaugh. 11, Quare impedit for the church of Burton Daſſet, in the 
1b county of Warwick. The many of B. D. was divided, and the 
Vaughan defendant had 2 parts of it, and the plaintiff the zd; and the plain- 
lays, it ti fet forth, that the right of preſenting every 3d turn was append- 


3 ws ant to his 3d part, and that it belonged to the defendant to preſent 
caſes of twice, by reaſon cf his two parts ; and fo ſets forth, that = at 
. . en 
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fendant had preſented twice, and ſo it belonged to him to preſent 


now; the defendant ſays, iat the WP advowton did belong 49 Him, 
ans ceo, that one turn was appendant to the plaintiff 's third part ; the 
plaintiff demurred generally. It was among other things odje7ed, 
that the defendant cryht ie have traverſed the preſentinent, and not 
the appendancy ; for though m ſome cates it may be done, yet that 
is when the appendancy is material, and when the defendant muſt 
ſet forth a title, and cited 10 H. 7. 27. 20 E. 4. 13. 21 E. 4. 1, 2. 
But to this it was anſwered for the defendant, that the traverſe is 
well taken; aud that if the advowſon be not appendant the plain- 
tilf hath no title, for he hath alleged the laſt preſentation in us; 
and if he had gained a title by former preſentations, yet when we 


. preſented again, we are remitted, and cited 1 Inſt. 363. Nat. Brev. 


35. and he difference this caſe from that in 1 And. 269. becauſe 
there was a ſpecial demurrer, and ſo might take adrantage cf mat- 
ter of form, and there the defendant made a title to an advowſon 
in groſs, and then the preſentment makes the title; but where it is 
appendant, the appendancy makes the title, and therefore mult be 
traverſed ; and it hath frequently been ſo. Freem. Rep. 34. pl. 43. 
Trin. 1672. Torrox v. FEMPLE, cites P. 260. 1 Cro. 61, Hob. 
321. 10 Co. Chancellor of Oxford's cate. But no judgment ap- 
pears to be given. 
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quare impes 
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(that is deny) 
the preſen- 


tation alleged, when there was a preſentation; for then the iſſue muſt be found againſt him ; therefore 
Lord W. under whom the plaintit? clums, having preſented, be it by what n loever, there was no 
tr verũng his preſentation; but whatever right the Lord W. prelented. by, the p! wen has no rigit to 
preſent, unleſs the Lord W.'s preſentation, was by the appendancy tothe zd parc of the manor; for he 


deriving no title zo the advowion as in grofs, nor any other way, but as belonging to the 3d part of the 
manor, which he derives from the Loid W. therefore nothing is traverſable by the defendant but the 
— 9 . 


TE. 2 3 "Y- 4 o _ IJ 1 "Y . 'F 
appendancy, which if found againtt the plaintiff I. has nu colour ot tide. 


(B. d. 17) Pleadings. 
Deeds, &c. Nece/jary in what Caſes, 


and does not ſhew it, by which the ti demurs tor the 
. y | 
not ſhewing, wi 


1. JS quare impedit, if the defendant makes a title by grant by deed, 


hich is adjudged againſt the defendant, and that he 
ought to have ſhewn the deed, this is peremptety, and the defendant 
ſha!l loſe the preſentation. Br. Peremptory, pl. 70. cites 19 E. 3. 
and Fitzh. Monſtrans, 172. | „ ö 

2. In quare impedit by the bing g 15 biſbap and Patrons it 
was agreed, that the biſhop ned no! 79 ſoo 152 Letters of preſentations 
Br. Quare Impedit, pl. 65. cites 38 . 3. 3. 8, 9. 

I If the bing makes preſentation to the biſhop by Pts eller patents, 
the patent belongs to the ordinary. But i/ he ARES collation, it be- 
longs to the incumbent, and he ſliall thew it. Þr. Monſtrans, pl. 70. 
cites 9 E. 4. 16. | ER . 3 

4. In caſe of an advoryſon, if the party makes title where it is by 
way of defence, he ſhall ſhew title. Per Brian. Br. Monſtrans, 
pl. Go. cites 15 E. J. 16, 5 + 

5. In quare impedit the plaintiff made title, that J. S. was ſciſed 
of the manor of B. to which the advomyon is and was appendant, and 

Vol. XVII. M m granted 


f * 
Profert or Momſtrans of 


Br. Mon- 
trans, &. 
pl. 43. cites 
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made title, granted the next preſentation to B. and the ſaid B. granted it to A. 
that Z. & „ which A. granted to the plaintiff; the plaintiff mult ſhew all the 


Was ſeiſed of i , : . 
rale: deeds of the grants. Per Fineux and Vaviſour, quod fuit conceſ- 
ſen, on ſum. Br. Monſtrans, pl. 109. cites 9 H. 7. 16. 
Farred fre 
rs preſentation to one A. and after the ſaid adwvorzeiom became void, and A. preſented L. and after 
. S. died, and the ad vc en de cended to J. S. obs granted the next preſentation to B. and B. died 
zrteftate, and the ordinary guet, ard granted the adwvinvjn to the plaintiff, and the incumbent died, 
the plaintiff preſented, and the g-tendAnt d.fturbed him, and per Reade, Brian, Davers, and Fineux, 
he ſhall ſtew all the deeds, except the dad made by F. S. for that dier nat belong ta the plaintiff, ror does 
Fe make bis title by it, nor does he claim by J. S. but Vaviſour contra; for by this pretentment |, S. was 
out of poſſeſſion, and therefore he ought to thew the dred to p:ove that it was not granted but for one Y 
turn only. Br, Monſtrans. pl. 111. 9 f. 7. 23. 5 
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6. In quare impedit the plaintiff declared, that A. his anceſtor 5 
was ſeiſed in fee of the vicarage of B. in grois, &c. and /o /eiſed WW 
ranted the next avoidance t9 E. who granted it over to F. and that K 
the church becoming void by the death of the incumbent, the ſaid Z | 
F. preſented J. N. who was admitted, &c. that afterwards A. by 5 | 
deed granted the ſaid advowlon to 7ru/ves and their heirs, to the uſe * 
of A. for life, then of . his fon and heir, and the heirs male of his 3 | 
body ; and for want of ſuch iſtue, to the uſe of the heirs male of the Y 
body of B. And zhat during the time of the troubles in 1659, the 5 
church vnided, and that one . R. by ujurpation preſented T. S. who 3 
on by the perſeiis then in authority, and was after- Y 


5 


avas put ito p 
avards by the 12 Car. 2. can rmed in the ſaid church for his life ; that 1 
the church became wvaid, and that it belamged to the plaintiſf as heir in 5 
rail of B. to preſent. The defendants demurred, becauſe the plain- ; 
tiff had not pleaded the ſaid grant by A. to the truſtees, with a pro- 
fert; for that here the deed is neceliary ex inſtitutione legis, to 
make it a good grant, becauſe without the deed the advowſon will 
not pals, But it was refolved, that in this caſe the plaintiff ſhall not 
be compclled to produce it. 1it, Becauſe it does not belong to him 8 
who is only ce/ly gue tru/t, but it belongs 4% the grantees. 2dly, Be- I 
cauſe he has un remedy in law 72 get poſſeſſion of it. 3dly, He is in | 
merely by operation of law, and not in the per, Carth. 315. 4 
Trin. GW. & M. Reynzli v. Long. Fe 


C, (B. d. 18) e. Upon what to be taken, and of 
what Things the Fury muſt inquire. 3 


1. 1* a Guare impedit, beſides the point in iſſue, the jury ought 
ex oihcio to inquire, 1ſt, De plenitudine eccieſiæ. 2dly, Et ex 
cufus prefentatione. 3dly, Si tempus ſemeftre praæteriit. athly, De 
valore ecclefie per annum. Jenk. 206. pl. 36. | | 
2. In quare impedit by the ing, who made title by ſeiſin of the iſ 
temporalties of the biſhop of R. and that R. late bifhop of B. preſented 5 i 
the hoſpital of C. R. his clerk, who was received and inflituted, and 
voided by permutation made beladen R. and a prebendary ; and the de- 
ſendant /aid that the Hſpital is net permutable. And the Court ſaid 
they would not try the cauſe of the voidance, but whether it x 
: Cie 
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while the temporalties were in the hands of the king, or nat; quod 
nota. Br. Quare Impedit, pl. 69. cites 21 E. 3. 6, 7. 

3. In quare impedit by the king againſt the biſhop of S. of the pre- In quare 
bend of H. he pleaded, thal after the voidauce, the king preſented E. who * 8 
ra received and inſtalled, and the other that he was net received and - 


znflalled, and the others e contra. Br. Quare Impedit, pl. 68. fred cole 
; lation made 


cites 21 E. 3. 50. & 40 E. 3. 17. tohim by eh 


&iſh:p, by which be<vas inducted and infail-d, and after the Ling confirmed to the incumbent for life, judge 
ment; and the fing /aid tbat he <wwas net inducted ner intalled at the time of the confirmation, and atier the 
iſſue was taken upon the induction only, and not upon the induction and inſtallation, Br. Quare Impedit, 
pl. 50. Cites 11 H. 4. 7+ 


4. In quare impedit the defendant pleaded, that the church was 
Full by 6 months before the writ purchaſed of his own preſentment, 
judgment of the writ; and there the iſſue was taken if it was void 
or not, and not if it was full or not; quod mirum. Br. Quare 
Impedit, pl. 21. cites 40 E. 3. 20. 
5. In quare impedit the defendant ſaid, that he ig in of the preſent= 
ment of the ſame: plaintiff, and he ſaid that he did nat preſent, prift ; 
and the others e contra. Br. Quare Impedit, pl. 25. cites 42 
Ec 3. Se 
6 In quare impetlit the defendant frid, that there is no ſuch church Se, that nal 
in the ſame county ; and held a good plea, by reaſon of the viine. e 


. : þ . in the ſame 
Br. Quare Impedit, pl. 33. cites 45 E. 3. 6. county. Ard - 
N ſo in pre- 


eipe quod reddat of the manor of D. to ſay that there is no ſuch manor in the ſame county; and after 
He was taken if there is'a ch, known by fuck name in the lame county or not. Ibid, 


7. Quare impedit by the Ving, and mode title by tenure of him as 
appendant to the manor of D. The defendant ſuid, that nit appendant, 
priſt; and the king ſaid that he and his ancejicrs tame out of mind, 
have preſented lo it as appendarnt, prijl, &c. and was not ſuffered to 
have ſuch iſſue, but to rely upon the appendancy, viz. appendant 
or not appendant, &c, quod nota. Er. Quare Impedit, pl. 38. 
cites 46 E. 3. 30. | 

8. Quare impedit was praſentare ad eceliſam de B. The defend 
ant {aid that it was only the chapel of B. and time cit of mind had been, 
and is within the pariſb of C. aud becauſe the writ did not ſay ad 
capellam, he prayed judgment of the writ z and the Court being 
of opinion that the writ ſhould abate, the plaintiff ſaid that the 
church is parochial, and the other ſaid that it is a chapel and not pa- 
rochia l. But the Courc ſaid they would be advited if this be an 
alſue, Br. Quare Impedit, pl. 77. cites 8 H. 6. 37. 

9. Where a man preſents, and his Viele is found upon a jure patro- 
natus, and he ſuzs to have his clerk adinitted, and after anther pre- 


ſents, there, if the biſhop might have admitted the clerk of him wyho had 


the werdif, and did not, but deferred till the lapſe fell, and then pre- L462 J 

ſented his own clerk in this caſe he is diſturber againſt both the 

preſentors ; and i/e ſhall be taken whether he who preſented, and 

had his title found, ſued to have his clerk admitted or not, and whether 

the ſecond preſented to him ſs haſtily that he could not admit the clerk of 

the firſt by due proceſs before the preſentation of the ſecond er not 4 
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and {o the church not litigious. Br. Quare Impedit, pl. 80. cites 21 
H. 6. 44- 
Br. Replica- 10. In quare impedit the plaintiff counted that his anceſtor awas 
rv 1 ſeiſed of the oo and his clerk in, and after he granted the ad- 
: vou ſon 1 J. 8. for life, the church voided, 7. S. preſented, and his 
clerk in, and F. S. died, and after the ch _ voided, by which the 
plaintiff as heir of the ancefter preſented, and the defendant diſturbed 
him. And it was held that he H allege the ane preſentaticn and 
the other; for the preſentation ot the tenant for life does not make 
title to the plaintiff, nor the preſentation of a guardian nor termor, 
and the defendant ſhall anſwer the fir/? preſentation, and have iſſue there- 
upon, and nat upon both. And per Littleton, he ought to anſwer to 
both, but the iſſue thall be upon the firſt only, and the plaintiff 
ſhall not reply to him as to the wrong preſentment. Br, Quare 
Impedit, pl. 129. cites 7 E. 4: 
11. Quare por of a chantery 4 whe Te the compoſition was, that 
if the patron does nit pi ſent quithin 2 manth, that "hen the ordinary 
Hall preſent ; and the jury was compelled to inquire if the month 
was pail, and of the value of the cl: mery, and 11 it was void or 


not. Pr. Quare. Im pedi: +3 pl, T4 31 Cite 5 13 | i. * 3 


(B. d. 19) Judgimcnt. hen and Vet, and of the 

Entry thereof. 
Ber if he 1. IN guare im. elit, if the d. naant makes u fault after appearances 
po the plain hall recover immediately, and his damages. Br, 


— 


fauit af:rr 
= } — 
gate 1 roceſs, p' . Ms * cites 2 — H. 4 £} 1. 
444 © ; 
. —— - \& „ ' - Up * - _— .* * = * 
Mall have diſtreſs. © R. 2. Which items to be 4% ad andiendum judiclum. Br. Proceſs, pl. 27. 


ied if it had 4. A. re 71 pets bf Z 25 5 again, 2 the incunbont alane, nk at the 
becnorought ar eee, it was found againſt the nz. It was objected that the 
255 a _ judgment gught not toe given; fo: "the patrim is not named in the 
be,  worif.; and yet judgment 2 as given that the dojondant eat fine die, 
and round = auithert ente ring any cauſe ſo that by ſome, the judgment ſhall be 


. my 
age 454% ne 


king, tive intended to be for the nat naming the patron, and ſo the king at 


= 
ht 


juc gen anothe r time at NO n 10 ue ice 7 CURTC nde; 5 20 i it ſeems that it 
Thou! bs Pall have relation t5 the matter pleaged. And wp rayed that the 
4 ſire dle. 7 . the 1 232 1 Thi I] b 

Per Mark- Caule o C 51 10 g Nennt be centered. 12 Der TI ly it 11 All not be; * 


ham. Br. for it appears in the record; for if a man takes exception to a 
Judgment, count or to a preſentment, or e er "ty by which it abates, 
ar 3 2. Jah ent {hail be, VIZ. pro eg quod t 1 77 Feient in 470, therefore 
be nihil capiat, and the cauſe ſha 1 not 855 ente rech, Hecaufe it appears 
be 3. b. Pl. jn the record; quod Mark. conccilit. And fo it ſeems that the 
words of the judgment are all one to the writ, to the count, and to 
the bar; but this {ſhall be expounded by tke matter which is 
pleaded, when 1t gocs to the writ or conn, and when in bar. And 
full and Hank. agreed that this judgment ſhall have relation to 
the plea. Br. Judgment, Pt, I}. Cites 2 II. 4. 2. 
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3. In quare impedit the ſheriff returned nihil at the ſummons, 
and attachment at the diſtreſs. And per Danby, Cott, Newton, 
Paſton, and Godred, the plainti/7 hall recover by the equity of the ſta- 
zute ; but Martin and Strange contra. Br. Quare Impedit, pl. 152. 
cites 11 H. 6. 3. 

| dir, yet the plaintiff ſhall recover, Per Aſhton, Br. Judgment, pl. 6. cites 


4. In a quare impedit agarmft an archbiſhop, biſhop, and ethers, the 
archbiſhop and bifh:p plead that they claim nothing but the one as me- 
tropolitan, and the other as ordinary ; the other defendants plead other 
pleas ; the plaintitF has pudgment againſt the archbiſhop and biſhop 2 
have a ⁊urit t9 the bifhsp but in this judgment againſt them, there 
is an miſſion of the uſual clauſe; fed ceſſel executis quorſque the other 
iſſues are tried; and in truth 79 vit ſued before the trial of the 
oller iſſues ; the iſſues are found for the plaintiff, he had judgment 
affirmed in error. In this caſe the /aid omiſſion ⁊uas not erroneous ; 
for it was after judgment; and if it be error, it is error in execu- 
tione judicii; and in this caſe no writ of execution was ſued out 


againſt them. Jenk. 323. pl. 36. 


5. Quare impedit by H, againſt B. and the biſhop and the in- 
cumbent; and as to the biſhop, whote plca was allowed, judgment 
was given that the plaintiff take nothing by his writ, and all the 
ether defendants confeſſed the aim ; and the jury, which was ready 
to have paſſed upon the iſſue, were put to inquire of the value of 
the church per ann. which found 201. and therefore judgment of 
double damages (that is to ſay) of 4ol. was given for the plain- 
tiff againſt the other defendant and the incumbent, and the judg- 
ment entered as well again/? the incumbent as againſ? the other ; tor 
now it was fi] lage. Br, Quare Tapedit, pi, 12. Cites 33 H. 6, 
12 & 32. 34H. 6. 11. 38. and 35 H. 6. 18. 

6. Where a mon has a quare impedit againft en and the defend- 
ant has a darrein preſentment againſi the plaintiff, and recovers in the 
darrein preſentment, and the plaintiff is nonſuited in the quare im- 
pedit ; the defendant ſhall have two judgments againſt the plaintiff 
to have writ. to the biſhop in both actions. F. N. B. 39. (D). 

7. In a quare impedit the b//h9p pleaded, that he examined the 
preſentce, and found him to be /chiſmaticus inveteratus, of which he 
gave the plaintiff notice, who did not preſent within 0 months, &Cc, and 
upon- demurrer the Court gave judgment, that the plaintiff recover 
againſt the biſhop his preſentation to the church, and a writ to the 
metropolitan, &c. becauſe the biſhop is party, r idem- epifcopus in 
miſericurdia; afterwards a writ of inquiry of the value of the church 
Was awarded ; whereupon the value and other points of the writ 
were found and returned; and Zhereupon judgment was entered 
gain, vig. that the plaintiff ſhould have a writ to the archbiſhop 
ut ſupra, and that he recovered damages againſt the biſhop. Et 
pred. £prſcopus in miſericorilia ; and this was aſſigned for error, be- 
cauſe the biſhop was twice amerced, which he ought not to be by 
law. But it was anſwered, that he I fag ment vas but a recital 
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S.C. and of the firſt, and ſo to give a full judgment of all, with the damages, 
5. F. and not a new judgment; for he can no more have two writs to 
the metropolitan than he can be twice amerced ; but if it was er- 
roneous, yet the firit judgment is good and perfect in itſelf, and 
ſhall not be impeached by any error in the ſecond, becauſe the fir/? 
was the judgment which was at c:mmon law in a quare impedit; 
for before the ſtatute of W. 2. the plaintiff never recovered any 
damages in a quare impedit, and now he may waire the benefit of 
that ſtatute, and take the judgment at common law, if he will. 
Quod fuit conceſſum per tot. Cur. And ſo the firſt judgment was 
afirmed. 5 Rep. 58. b. Hill. 32 Eliz, upon a writ of error in 
B. R. Specot's caſe. | 
8. Where the king has judgment by default in a quare impedit, 
he, as well as a ſubject, mutt by ſugge/iion on the roll jet forth his ſpe- 
cial title. Per Holt Ch. J. 2 Salk. 559. pl. 2. Irin. 5 W. & M. 
in caſe of the King, &c. Bithop of London and Dr. Lancaſter. 
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ſhall Vave Execution, and the Efe# thereof. 


1. BY quare impedit a man hall nt recover the advoau/on but the 
preſentment ; but if he has execution, all others beſides the 
incumbent, are thereby out of p Br. Quare Impedit, pl. 7. 
cites 9 H. 6. 56. | 
2. If a man recovers in quare impedit, and dies, his heir ſhall 
not have execution, and therefore it is not a real action. Per Rolf. 


Pr. Quare Impedit, pl. 7. cites 9 II. 6. 56. 
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(B. d. 21) Of Damages and Caſis, &. 


+3 Before = 1. 13 E. t. E NACTS, That from henceforth in writs of qua. imp. 
1 ee; de cap. 5. / 3. — and darrein preſentment damages ſhall be avarded, 


plainiffin hat is to wit, If the time of +6 months paſs by the aiſturbance of any, 
aua. imp. + % that the biſhop do confer to the church, and the very patron loſeth 


recovered no 7 3 * ; "1 Sans! | 
— hrs preſentation for that time, damages ſhall be awvarded far tæus years 


let any pro || value of the church. And if the 6 minths be not paſſed, but the 


i. fit the pa- preſentment be deraioned within the ſaid time, then damages ſhall be 
$4 1 tron ould 7 © , © 


ike Gould awarded to the half year's value of the church. And if the difturber be 
ſavour of nat able to render damages, he ſhall in the firft caſe have impriſonment 
ys of leuo years, and in the other of half a year. 
+. common law did f deteſt ; and this is the cauſe that the ling in a qui'e impedit recuereth m dawag's, 
_ becau'e be could recover none by the common law ; ard the king is not within the purview of this act for 
the cauſes ſhe ad in Boſwell's caſe. 2 Inſt. 362.—8. P. Co. Litr. . b. | 
+.Y The king ſball not ricover damages in guare impedit for lapſ: ror eiſturbance. Br. Damages, pl. 18. 
4 cites 34 H. 6. 3. S. P. Br. Prerogaiive, pl. 110. cites Fitzh, Quare Impedit, 54. —8. P. for 
= damages are given h where there may be an vſurpation by W. 2. 5. and there can be no ufurpation upon 
the kings ſerk 251. pl. 7. : 

Though the king declares ad damnum, &c. yet he is not within the ſtatute, The firſt part of the 
clauſe for recovery of damage is, fi tempus ſemeſtre tranfierit, &c. now he is not within this part of 


1 4 


— 


2.4 though the biſhop has cnilated. And then the ſecond clauſe (viz. tf nf us eme ron tranſ;erit, &c. 
--Y is only dependant on the firſt 5 and fo, 28 he is not u ithiu the 16, he caunct we within the 2d, 6 Rep. 
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zr. Mich. 3 Jac. Boſwell's caſe.—S. P. Le. 149. pl. 207. Trin. 36 Eliz, B. R. The Queen v. Buck- 
deard. Cro. E. 162, Bugbeard v. the Queen. 
Some think that the Ling ſhall recover damages in a quare impedit; and it ſeems to them to be weale 
reaſoning, that be ſhall not recover üngle damages, becauſe he cannot recover double; argumentum à 
wajori ad minus negative non valet, valet e converſo. The king ſhall have benefic of any ſtatute though 
he be not named in it. Coſts are given at common law in a quare impedit in the time of E. 1. Firzh, 
Quare Im edit, 151. Damages were given to the king in a quare impedit, and thoſe judges were living 
when the ſaid ſtatute of Weſtminſter 2. was made. jenk. 281. pl. 7. cites Brooke's caſes. 22 H. 8. 17» 
And foraſmuch as no damages were in a quare impedit at the common law, and this act after the 
ſtatute of Glouceſter giveth damages only, the plaintiff ſhall recover no cats. 2 Inft. 362. S. P. 
Br. Coſts, pl. 1. cites 27 H. 6. 10. For where damages ate given by ſtatute after the Fatute of Clou- 
ceſter in certain out of the courts of the common law, a man ſhall recover that which is limited in 
the ſtatute and not otherwiſe; as in decies tantum, the plaintiff ſhall recover no caſts. Contra, it is 
ſaid in raviſhment of ward; and therefore he ſhall not have coſts in quare impedit. Br. Colts, pl. 1. 
cites 27 H. 6. 10. --— At common law a man ſhould recover cofts in quare impedit, but contrary after 
the flatute, becauſe the ſtatute gives now great damages in quare imp<dit, Per Newton; but all the 


argument there was for damages Br. Colts, pl. 25. cites 9 II. 6. 32.—But H. 22 H. 8. Spilman J. 


agreed with Newton. —S. P. ſenk. 234. pl. 36.——8. P. Jenk. 281. pl. 7. ad finem. —S. P. Br. 
Damages, pl. 182. cites 9 H. 6. 30. But Trin. 11 Ann. it was held per tot. Cur. that where 
Judgment is given for the defendant upon a demarrer in quzre impedit, the defendant ſhall have his coſts, 
Rep. of Pract. in C. B. 4. Anon. [ This ſeems to be by reaſon of the ſtat, 8 & g W. 3. cap. It. f. 24 

In a quare impedit againſt a pri-r, patron, and incumbent, the prior pleaded in bar, and the in- 
eumbent pleaded the ſame plea, whereupon ifſues are joined, che prior dies, and the iſſue is found for 
the incumbent, he ſball nit recover damages by this act, for le cannot have a writ to the biſhop and he 


continued in poſſeifion. 2 Inſt. 362. —S. P. 12 Mod. 547. in the caſe of Pratt v. Rutleis. ——5S. P. Er. 


But per Newton in 


Damages, pl. 182. cites 9 H. 6. 30. Br. Quare Impedit, pl. 6. cites S. C. 
quatre impedit againſt patron and incumbent, it the patron dies, and the plaintiff is nonſuited, the incum- 
bent ſha'l recover damages by the ſtatute of Weiiminiter 2. For the incumbent may plead. Br. Quare 
Impedit, pl. 83. cites 22 H. 6. 25. Aid where patron ard incumbent plead ine and the ſame plea, 
there both ſhall recover damages if the incumbent was admitted; for otherwiſe he ſhall not recover da- 
mages; per Newton, Br. Quare Impedit, pl. $3. cites 22 H. 6. 25. ——S where an abbot claims to 
hold in proprios uſus, he ſhall recover damages; for he is patron and incumbent, Br. Quare Impe dit, 
pl. 6. cites 9 H. 6. 3. 


F If upon the founaation of a chau ntry the compoſition it, that if the patron preſent wt within a month the 
0 dinary ſhall cc. late; in 2 quare impedit brought for this chauntry, if che month le paſt, the Plaintiff 
vai recover damages for 2 years within the equity of this ſtatute; for that the patron, in this caſe, 


loſeth the preſentation, although the words of the ſtatute be per tempus ſemeſtre, and this is per tempus 


nic uſii tantume 2 Init. 361, 362. 


4 Here [conferat] is to be taken for legitime conferat. 2 Int. 363. : : g 
Albeit the biſhop hath not collated, yet if he hach jus cifererdi, the plaintiff ſhall, if he will, re- 
cover double damages within the meaning of this act. 2 Inſt. 363. 


But aibeit the 6 months be past, ſo as the liſhop hath a juft title to preſent by lapſe, yet if 1 


church remains vaid, the plaintiff at his peril may pray a writ to the biſhop 3 but then be ſpall net recover 
double damages, but for balf a year only; becauie, in that caſe he thall recover his preſentation; fo 
that it is in the plaintiff's cleftion, in that caſe, either to ſc his preſentation and bam double damaget, or 
to have his preſentation and ſingle damages. 2 Inſt. 363. If he takes a vrit te the b ſhip at bs peril, 
te ſhall nit babe damages after 2 years to the value of the church, thcugh the biſpep has preſented by lapſe ; 
for he takes notice thereof at his peril, Br. Damages, pl. 189. cites 11 H. 4. So. Br, Quare Im- 
pedit, pl. 53. cites S. C. 

The plaintiff in a quare impedit, after appearance, was nmſuit'd; whereupon the c:urt awarded 42 
vit to the biſhop tor the defendant, and à writ to the {heritf to inguize when the church became void, 
the yearly value thereof, and whether the church was full, &c. The cheritf returned the time of the 
voidance, the yearly value, and that He biſhop bad collated by lapſe ; hereby it appeared tempus ſe- 
rere was paſt before the writ cu be ſerved, yet lecing the judgment was given within the 6 months, be 

24/4 recover the damages but for baif a year. 2 Inſt 363.—8. P. Br. Damages, pl. 151, Cites 24 E. 
3.25. — Blr. Quare Impedit, pl. 93. cles S. C. Brocke ſays, the reafon ſeems to be, inaſmuch as 
Where the b ſip mages cation within the & months, bis clerk hu be removed, and therefore only damages 
of half a year; but wobere the biſhop has made cotiation after che 6 months and the party bas judg- 
ment after the 6 months, there the clerk fall not be removed, and therefore he who recovers thal have 
C.mages of 2 years; nite the difference. Br. Quare imped t, pl. 93+ cites 24 E. 3. 25. a 

And it is to be obſerved, that albeit the liſhep dub collate, yet if his incumd ent is removed by judy 
dent within the 6 months, or after, the plaint; 7 ſhall recover the damages but for haf a year ; tor the 
words of this branch are et ve;us patronus ea vice præſentationem ſuam amittat; to that if he loſe 
not his preſentation, the coilation of the biſhop is not material» 2 Inſt. 363. 

| This ſhall be accounted according ta the very true value, as the ſame may be let. 2 Inſt. 363. 

; *[ 465] 


2. In quare impedit, if writ is awarded to the biſhop, ab quill not — —_ al, 
receive the preſentee, this is a contempt to the king, and the plain= | (ques 
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titt᷑ ſhall recover damages againſt him. Per Thorp. Br. Contempts, 
pl. 5. cites 38 E. 3. 12. 
3. 
ped:t t J. T. F the ſame church, The E confeſſed the 
diſiurbance, and J. T. traverſed the title of the pluintif, , and found 
for the plaintiff, and the value of the church 40 marks, and that 
the church is Jul of the preſentment of . T. and the biſhop is or- 
dinary, and the 6 months are paſt. The plaintiff prayed writ to 
the biſhop, and value of the church by 2 years; but per 'Thorp, 
gou cannot have the value of 2 years and writ to the biſhep. And be- 
cauſe the ordinary cannot have the lapſe where he confeſſes the 
diſturbance, therefore it was awarded, that the plaintiff ſhall have 
writ to the biſh 0p, and damages of half a a year, &c. quod nota 
_— Br. Quare Impedit, pl. 103. cites 39 E. 3. 15. 
Br. Quare In quare impedi t they were at * „and it was found, that 
raed {of at = time when the jury wes charged the church was void, and at 
24 ebar whe the time that they gave their verdi a it WAS fell of 15 be preſentme it of 


and that the 
plaintiff e. Zhe bi i/Dop by lapſe ; and the plaintiff recovered dama ages of 2 years“ 


cevered Lis by judgment. Br. Damages, pl. 26. citcs 43 E. 3. 10. 


Fre cnt 


went and damages for 2 years, wo pan wt the defendant alleged, that the plaintiff had re- 


rer ered dam S ae ir in ane Orr are impcdit againſt A. B. If the 6 months pats pend ing 
be writ, ſo that the 6: Dep P, ſents by | en now the pla :ntff cannot have the preſentment, and yet the 
writ ſhall not zbate, but he val recover all in dam ges; and therefore, to prevent this, it is uſual 0 
n:me the ordinary in the quare impedit. Br. Quaze Impedit, pl. 147. Cites 9 E. 4. 30.— 8. P. Br. 
Brief, pl. 220. cites 9 E. 4. 50. Per Choke. 


L 466 ] F. In quare impedit the plaintiff recovered, and if there be no 
other diſturbance but the pre/entation of the bone, who has revoked 
it, and there was 7: cer diſturbance by the incumbent, the plaintiff 


ſhall not have ed Br. Damages, pl. 171. cites 44 E. 3. 35. 
But the or- 6. Quare impedit by A. againſt 2. One made title to have turn, 
nion of Kir- and the other the like; and it was found, that it wwas the turn of one 


3 defendant, and likexviſe againſt the plaintiff and againſt the other de 


Cand. was, 
that he fendant; and by the beſt opinion he ſhall have a writ to the 


_ 8 _ biſhop againſt both, and damages againſt the plaintiff and the 
he a7 gain ether defendant. But Brooke makes a quzre ; for there is no 


ard d fend. original between the 2 defendants. Br. Damages, * 173. cites 
ant are each 45 E. 3. 14. 


eftr againſt 
the ether, and each may recover againſt the other. Contra of one of the defendants againſt the other, 


and therefore nell have judgment againſt the plaintiff only. But Finch. contra; and that the one 
cCefendant ſnal have attaint againſt the other. And per Kirton, where two. defendants are in quare 
Imped! t, and the one can ſhew title to bar the plaintiff, there it ſha/l not be inquired if the other 
be a diſturber or not. And in quare impedit againſt two, if the one comes and pleads to iſſue, the in- 
queſt ſhall be taken between the plaintiſt and him, though the other does not come, and if it be found 
for the defendant againſt the plaindiff, it ſhall not be inquired, nor title made againſt the plaintiff; but 
Finch. denied it, and ſuld that the one inqueſt ſhall not be taken againſt the other. And ſo in ward upon 


pricrity the one inqueſt ſhall ſtay the other, &c. Br. Quare Impedit, pl. 35+ Cites S. C. 


Br. O, 7. In quare impedit after 6 months paſt, it was awarded, that 
Ip e pl. the plaintiff ſhould recover damages for 2 years as well . the 


36. cit 
3. Clan incumbent as againſt the defendant, becauſe bol had counterpleaded the 


plainit e- plaintiff's title and the diſturbance and yet it did not appear, whe- 


covered the ther the ordinary had preſented by lapſe or not, Br. Damages, 
pre1entment 


OY Dl. 185, Cites 40 E. 3. 15. 


8. K 


3 Quare impedit a the biſtep of N. and ans hee quare titt= 


T 
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8. It was admitted, that in ſcire facias in nature of quare impedit 
1 hon compoſition to preſent by turn between parceners the plaintiff thall 
recover the preſentment and damages. Br. Damages, pl. 36. cites 
K 
9. In quare impedit the plaintiff ſhall recover, and ſhall have Br. Quare 
; | - : . ; 2 7 Impedir, pl, 
a writ to the biſhop, and damages por the def f the defendant 3 
after appearance, Quzre, if it had been after a continuance. Br. S. C. but 
Damages, pl. 192. cites 2 H. 4. 1. ſays, that if 
Scs, Pl. 19 4 


he 21d made 
default after contiruance, a diſtringas ſhould iſſue, as appears H. 6 R. 2, Br. Quare Impedit, 
pl. 151. Cites S. C. 


10. In quare impedit the plaintiff made title by the heir in his 
award, the d:fendant made title by coparcenary to preſent by turn; to 
which the plaintiff ſaid, that ſaving to him his courſe at anther time 
that ne diſturba pas ; whereſore Hull awarded for the defendant a 
writ to the biſhop, and a writ of inquiry of damages againſt the 
plaintiff; for it does not lie in the mouth of the plaintiff to plead 
this plea. Br. Brief de Enquire, &c. pl. 12. cites 5 H. 5. 10. 

11. In quare impedit, if one /wes executtsrt of the greater damages, Ard where 
he ſhall make mention of all the record. Per Pritot. Br. Pleadings, 2 - 
pl. 51, cites 30 H. 6. 5. —_ os 

: eXecutiy, yet 
he ſhall make mention of this alſo, though it be againſt lim. Ibid. 


12. In quare impedit the %% prayed damages. And per Aſh- 
ton, Danby, Newton, and Porting. he ſhall recover damages; but 
by others he ſhall not recover damages, unleſs he can have writ 
to the biſhop, which he cannot have, Br. Quare Impedit, pl. 83. 
cites 22 H. 6. 25. 

13. If I prefent, and my clerk is iuducted, and J. N. brings SifIpreſexs 
quare impedit againſt me for this, and after 7s nonſuited, I ſhall have , 4269 
lamages | yet cannot have writ to the biſhop. Br Quare Im. 1 
0 amages; {nc F< C I 0 , "_ b P- . — and quare 
pedit, pl. 83. cites 22 I. 6. 25. Per Aſhton, impedit is 

brought 
againſt me and my ſon and after title made I die, and the plaintiff is nenſuited, my ſon ſhall eraer das 
mages, and cannot have wilt to the biſhop. Ibid. A. d per Danby, ir the deſendait enticles 
himjclf in a quare impedit 7s bo/d the church in proper ie, and the plaintiff is nonjuited, the defendant 
ſhall recover damages, and cannot have writ to the biſhop. Ibid. —-—- $2 where the defendaut in 
quare impedit claims free chapel to indact bis clerk ww theut prejertation to the Cp, and the plaintff is nen- 
Juitcd, the defendant ſhall recover damages, and no wilt to die bithup. Ibid, 

* 

4671 


14. A man ſhall recover damages in quare impedit <ohere he 3 
' 1 [7 1 24%” . * \- N þreent. an 
was never diſturbed, Per Newton. Br. Quare Impedit, pl. 83. 1 
cites 22 H. 6. 25. : admitted, 
and J. N. 


admitted, and J. N. brings quare impegit againſt me, and is nonſuited after i ue, 1 ſhall recover damages. 


bid. | 


15. A man may recover damages for two years in quare impe- Br. Quare 


- : _ 5: SF, M SW. 5 „ Impedit, pl. 
dit, and yet the church tis not full by the biſhop, for it was a chantery * 2 


by creation, and without cure of ſouls. Br. Damages, pl. 164. cites S. C. 


13 E. 4. 3. 
16. In quare impedit, if the defendant pleads, that ne diſturba Br. Quare 
pas, the plaintiff ſhall have writ to the biſhop immediately, and 2 


Writ cites S. C. 
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Af 7 P. Br. writ of inquiry of damages, and judgment thereof aſter, per tot, = 
29 rler, Wo . ian. . 1 22 | A t 

? — Cur. except Brian. Br. Judgment, pl. 122. citcs 13 E. 4. 7. f 

+ pl. 14. cites 21 H. 6. 45. and 22 H. 6. 28, 29. 5 

x\ | 3 

bf "> * . . . * 5 | 

"t S. C. cited 17. In quare impedit agaigſ three, the plaintiff recovered by de- 


Arg. 3 Buls. : ; > have wri 4 
I 8 — fault againſt one, and judgment was, tliat he have writ to the biſhop, 


4 
of Grange v. and damages for half a year, and ceſſet executio till it be tried EX :; 
Denny. againſt the other defendants; for otherwiſe this execution againſt |Þ | 

the one alone, ſhall abate the writ againſt the others; for he cannot 

recover the preſentation againſt the others when he has the pre- 


ſentation by the firſt judgment; as in treſpaſs againſt two, and it 
is tried againſt the one, and he takes execution againſt him, the 
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writ-thall abate againſt the other. Br. Quire Impedit, pl. 137. 
Cites 20 E. 4. 1. and 10 E. 4. 11. 13. | = 
18. Where a man has a quare impedit ogaiuſt ane, and the defend. WE 


+ ant has a darrein preſentment agaiuſt the pla anti, and recovers in the 
5 darrein preſentment, and the plaintiff 1s non/uited in the dre impe- Z 1 
* dit, the defendant ſhall have two writs to inquire of the damages, | 
A but he ſhall not render double damages for one diſturbance, Vi 
* F. N. B. 39. (D). + 
0 19. Damages for half a year were adjudged, where it appeared 
N that the /ummsns was not dereigned within the 6 mnths, and held 5 
7. good. D. 77. pl. 25. Mich. 6 E. 6. Henflow and Stanby v. Biſhop 
£} of Sarum and Keble. 5 
"4 And fucha 20. In quare impedit the jury found the value of the church WW 
L | 13 only. The omiſſion of the other three points may be ſupplied by p | 
4 of Entries, Writ of inquiry of damages. D. 135. Marg. pl. 12. cites Wh 
1 4245 pore et 10 Rep. 118. fol. 119. . 
: ' rin 22 executio de brevi efiſcop» babend', and at length the plaintiff relinquiſhed his damages, 2 
* and had judgment and writ to the biſhop; Quoud nota. D. 135. pl. 12. Mich. 3 & 4 P. & Ml. 2 
775 Pov net v. Charleton and Charels. And tae reaſon, why ſuch ominon- in the finding by the H 
* i jury in 2 quare impedit may be ſupplied by a wric of inquiry of damages, is, becaut* as to the 4 5. 
4 points to be inquired, no at aint lies of them; for a: to them it is only an is qucſt of otkce. * 5 
q 4 10 Rep. 119. Mich. 10 Jac. per Cur. in Cheyr.ey's Cale, Cites 11 H. 4. 88. 3 
4 py 
3 21. The patron defendant died pending the quare impedit for a 
preſentment to a prebend, yet the plaintiff had judgment to reco- We 
ver the preſeatment and damages to 101. only, and to remove the 
incumbent and a writ to the biſhop ad petitionem querentis dirt- * 
gend'. D. 194. pl. 33. Mich. 2 & 3 Eliz. Bithop Litchfield and 
468] Merrick's caſe. 
b. 241. 4 pl. 22: In quare impedit againſt the archbiſhop, the bi of Lincoln, : 


— 2 *. and one G. they al! made default at the diſlreſs, and judgment was 
ee given againſt them for the plaintiff to have a writ to the biſhop, 
33 and to recover damages avainj} all of them, becauſe by this default 

ann that all of them are ſuppoſed to be diſturbers; but the plaintiff was 


the church * . 
was void for campelled to make * title, and proceſs iſſued to inquire whether the 


3 years past, church is void, and how long, and of what value, &c. Mo. 81. 
Danna pl. 214. Hill. 17 Eliz. Watſon v. Biſhop of Canterbury & al. 

ed void 2 | | 

years and more, and that the church is now full of G. of the collwion of the fa'd archbiſhop ; and 
by the opinion of the Court judgment was given, that the plaintifF recover the prtie tation, and have 
writ to the biſhop of Lincoin atoreſaid, and damage to the value of the c usch to haf a year, &c, 


and that al te deſcendants be in miſcricotdia.— Bendl. 149. pl. 207, S. C. fays, tne es 4 p 
| 4 
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pad judgweat to recover his preſentation and damages for 2 years, and that he was of counſel with 


the plaintiff, 


23. Errer of a judgment in quare impedit, the judgment being But ſee Cro. 
for the plaintiff, and the value of the church found to be 80 l. per ©: 275- 
annum, a writ af error being brought of the judgment before the punroxs 
exigi fac. and after the record removed, and the judgment being v. Bes- 
athrmed, and having depended a year and more, the court awarded, — 
that the defendant in error ſhould have damages for a year, during mages were 
which time the writ of error was depending, according to the value mitigated on 
of the church found by the verdict, which was 801. per annum, cn of 

hey awarded him 801. beſide cos, according to th dent Lon 
and they awarded him 801. be/zae cofts, g to the precedent having had 
in 6 Edw. 6. D. 77. Cro. Car. 145. Mich. 4 Car. pl. 24. Anon. poſſeſion. 

24. If upon a writ F error brought judgment be affirmed, the 
defendant in the writ of error ſhall have damages; per Whitlock J. 

Godb. 439. Trin. 5 Car. Earl of Pembroke v. Boſtock. 

25. In a quare impedit there was a demurrer and an iſſue. The s. c. Skin, 
plaintiff had a verdict, and the jury who tried the iſſue found the 2; 
value of the church, and that it is yet vacant, and taxed damages & 0 
for the half year; and the plaintiff had jrdgment likewiſe upon the queſtion 
the demurrer. It was moved, that the church being yet vacant, and "_——— 

. . » . alnt! 
that the patron might have the fruit of his preſentation, he ought heult be 
not to recover damages for the value of the half year; and the coſts? and 
prothonotaries ſaid, that it is the conſtant courſe, that the plain- it us ruled, 

g : that if it be 
tiff ſhall not recover damages for the half year where the church , quare ing» 
remains void; and though the jury tax damages, yet in ſuch caſes pedit by 
they enter a remittitur of the damages where the church remains fe 
void, and ſo they would have done in this caſe without troubling there all 
the court, if the parties had applied themſelves to them. 3 Lev. 59. be 2 ; 

: . p ' ud other- 
Trin. 34 Car. 2. C. B. Holt v. Holland. wiſe if by 
ſtatute; and if the church is full ef the defendant by inftitution, then it is a quatre impedit 
within the ft:tute; but fit is not, then it is at common law; and cites Co. Ent. 508, 309. 
43 Neiſ abr 35. tit. Quare Impedit (C) pl. 6. in abridging this caſe of Lev. 59. ſays the court was 
of that opinion, viz. that the plaintiff ought not to have damages for the value of half a year, [But 
1 do not oblerve any tung in the Cale to that purpole; and I preiume the law is otherwite. | 


26. In quare impedit to preſent to the vicarage of B. the plain- 
tiff ſet forth, that L. C. was ſeiſed of the rectvry of B. to which 
the ſaid vicarage belongs, and that the ſaid E. C. preſented one 8. 
und then canveyed the rectory to the plaintiff F. and others truftees, 
and their heirs, to the uſe of the ſaid E. C. and her heirs, fl mar- 
riage had between her and C. D. and after to the uſe of the plaintiffs 
for 500 years, for raiſing 4000 J., Sc. that the marriage was had, 


and {7 the plaintiffs poſſoſſed, &c. that the vicarage became void by 


the death of S. and ſo it belonged to them to preſent. The biſhop 


claimed nothing but as ordinary. H. the incumbent pleaded, that 
king James I. was ſeiſed of the ſaid reCtory in fee, a1.d that it 
being void by the death of L. he preſented one Solbear, and ſo 
derived a deſcent down to king William, &c. abſque hoc, that 
E. C. was ſeiſed in fee; there was judgment againſt the biſhop, 
and the plaintiffs took iſſue upon the traverſe, which was tried at 
the aſſiſes at Exon, and the plaintiffs had a verdict; and the jury 
{arther found, that the vicarage was full of the defendant H. - præ- 

enta- 
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ſentatione of the king, and that it was afterwards void on tlie 
25th of December 1697, by the death of Sainthill the laſt incum- 
bent, and that 20 May, 10 W. 3. the plaintiff brought a quare 
impedit againſt the biſhop and the defend ant, and that the vicarage 
was of the yearly value of 601. ultra reprizas, and thereupon the 
plaintiffs prayed judgment according to the ſtatute, and a writ to 
the biſhop to remove the defendant H. and to admit idoneam per- 
ſonam at the preſentation of the plaintiſts, and damages to the 
value of the vicarage of the church for halt a year, and had 
judgment accordingly; and a writ of error was 3 and the 

laintiff in error was nonſuited. Lutw. 90 1. Hill. 10 & II W. z. 
Biſhop of Exeter and Heſkett v. Freake & al. 


(B. d. 22) Error. And judgment reverſed. 


A 8.50 d of the manor and ad vczuſen appendant had iſſue B. and 
died ſeiſed, and B. entered and endabed M. his mother « of 

the 34 part of the manor, and the 3d pert of the adwneſon to preſent 
by turn, and tec S. to wife, and deniſed teuo par ts of the manor, and 
4 Tf 21 in d. meſne 


d in ret ian, and ret::k ts him and his feme for their lives, and 


— tvice to the advow lon, 2 aft gras LG tuo acres of the 


manor with the advow/on, to W. who preſente ef) and then V. releaſed 
to the Yes of B. and to S. his feme, all his right. B. died. M. died, 
and the church became wid. S. to whom the eſtate was made ſor 
life, ut ſupra, S and T. the fon of IF. the diſcontinuee, di- 
turbed, and he brought e of ef darrein preſentment againſt S. and re- 
zvered, and S. broug! ? writ of ar; and becauſe the two parts 
of the advowion which remained appendant may lie in difcontt- 
nuance by demiſe of two acres with the advowlon, yet the 3d 
part of the advowſon which the tenant in dower had, which re- 
mained in reverſion and lies in grant, this does not lie in diſcon- 
tinuance, and therefore the grant of B. was not good of this but 
during his life, and therefore, becauſe the baron had two preſent- 
ments, this 3d preſentment belonged to NI. if the had been alive, 
and now by her death it belongs to S. to whom it was re-granted 
for life, and therefore the judgment erroneous which was given 
againſt S. for by the death of B. her baron, his grant was void; 
* therefore it was awarded, that the firſt | Jude nent be reverſed, Is 
that S. have a writ t9 the biſhep, and that the rebate her damages 
4 by the firſi judgment; and of the damages after the firſt judgment 
the court tok adviſement ; and there it was agreed, that though a 
man be nonſuited in writ of error, he may have another writ of 
error. Br. Error, pl. 121. cites 23 Aſſ. 8. 

2. In quare impedit, the defe . 4 7 eared by attorney who had 
na warrant, and writ was awarded to the bijhip jor the defendant, 
becauſe the plaintiff was demanded and did nit come ; and becauſe it 
was perceived afterwards that the defendant's a attorney had no 


warrant, the judgment and execution wire appealed, and writ of re— 
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relentation. 


Teal anvarded to the biſhop, and the defendant's attorney committed 


to priſon till they thould conſider further what to do with him, 
Br. Impriſonment, pl. 16. cites 38 E. 3. 8. 

2. Error; the prov? of C. brought qua. imp. againſt J. H. and 
counted, that the aduewſon was appendant to his manor of D. and 

exwed a preſentation in himſelf, by which hes clerk was inſtituted and 
inducted, & c. J. H. ſuid, that one J. was maſter of the hoſpital of G. 
and was ſeiſed of the advouyon as in groſs in right of the houſe, and 
preſented one P. who was inſtituted, &c. and the maſter died, and MH. 
<vas made maſter, which M. and his confreres preſented the ſaid J. H. 
now defendant; and the plaintiff faid, that the ſaid J. maſter, 


and the ſaid J. H. defendant, are cue and the ſame perſon, and not 


diverſe z upon which they demurred, and the provoſt plaintiff had 
judgment to recover in C. B. and the defendant brought writ of 
error, and aſſigned, becauſe he brought quare umpedit where he is cut 
of Palſilſion, ant therefore ought to have writ of right of advewyſen ; 
and he ſaid further, Vat ns patron is named in the writ ; and alſo, 
that by the averment that the ſaid J. H. and J. the majler are one and 
the ſame perſon, and that the maſier and conjreres prefented the maſter, 
he has by this confeſſed us patron ta be numedy & c. Br. Error, pl. 83. 
cites 14 H. 8. 2. 

4. The plaintiffs had a verdict in a quare impedit againſt the 
ordinary and the incumbent, and a writ awarded to the metropo- 
litan, and a fieri facias to the ſheriff. Writ of error was brought; 
and one of the errors aſſigned was, that damages were given for 
half a year, when it appears that the nonſummens was net deraigned 
evithin the fix months ; but the hrit judgment was aſfirmed. D. 78. 
b. pl. 34. Mich. 6 E. 6. Henſlow and Stanſby v. Biſhop of Sarum, 
and Keble. 


5. A. recovers in a quare impedit againſt the biſhop and in- T 


cumbent by verdict, and has jragment before the judges of aſjije, and 
niſi prius by the ſtatute of 79. 2. 20. A. has a writ to the me- 


tropolitan, quia epiſcopus eſt pars, the church is in the dioceſe * 
of the biſhop defendant; the biſhop and incumbent bring a «ori? ** 
of error directed ts the Ch. F. of C. B. to reverſe the judgment 


given there, whereas it was not given there; yet the writ was 
good, for there is m5 other form, and the original was returnable 
in C. B. and the count, plea and uue, and venire facias for the 
trial, are there. And this is not lite a judgment in an a,, and 
a writ of error brought upon it; for there the original, and pro- 
ceſs and verdict, are all beſore the juſtices of aſſiſe. And in ſuch 
caſe a ſpecial writ of error is tramed, and this judgment in aſſiſe 


can only be reverſed in the King's Bench; and fo it is of a judg- : 


ment given by juſtices of niſi prius. Jenk. 206. pl. 36. 


has waived it. If ſuch plea or matter had been pieaded, it would not have abated the writ, 
bave made the writ abateable, and fuch matter is not aſſignable for error. Jens. 206. pl. 


6. In a quare impedit by the queen againſt the biſhop of Glouceſter, 
& c. and one S. the biſhop pleaded that he claimed nithmg but as ordi- 
nary ; and the queen recovered ; alterwards he Lab and 5. zoined 
7 a Writ of error, It was inſiſted that they ovght not to join in 

this 
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—_— Preſentation. 


and awarded this writ, becauſe the biſhop had diſclaimed the patronage; and 


that the writ the concluſion of the wwrit was, ad grave damnum epiſcopi, which 


1 k , f 
brouzht: for cannot be; for the biſhop cannot be grieved by the judgment, 


Wray fais when he neither had or claimed any thing in the church. Wray 
that the b. ſaid that it had better been left out, but that the biſhop ſhall join 


7, fer by for conformity and for privity of record; and the plea of the 


this Judg - biſhop is not ſo ſtrong as a diſclaimer; for in diſclaimer the judg- 
_ * 75% ment is, that the plaintiff take nothing by the writ, whereas here 
g it is quod querens recuperet præſentationem ſuam verſus dictum 


to the ach- 
bi fir epiſcopum ad eccleſiam prædictam. And afterwards the writ of 


len and error was awarded good. 3 Le. 176. pl. 228. Trin. 29 Eliz, 
dnfbirution, | ; 
and ſohe has The Queen v. the Biſhop of Glouceſter, | 
lots, and | 
therefore may join.—Cro. J. 94. in cafe of Lancaſter and Lowe, wis cited the cafe of Jox xs v. 
Dixox, where Jones and the Archbiſioup of York ſued a writ of error of a judgment againſt then, and 
4 only aſſigned the errors, and therefore held to be ill. It the biihop and detendant join in 
ringing a writ of error, the biſhop, ualeſs ſummoned and /evrred, muſt join in the affigniag them, 
Cro. J. 92. Lancafter v. Lowe. 
If a quare impedit be brought againſt a biſhop and others, and judgment be againſt them all, the de- 
endants maſt all juin in a writ of error, unleſs wheie the biſhop claims only as ordinary. 3 Mod. 134. 
in caſe of Hacket v. Herne. 


ca -_ 7. The queen had judgment in quare impedit, by reaſon of 

a S. P. lapſe; error Was brought, but the incumbent was ſummoned and 

[ 471 ] ſevered; and after judgment was reverſed at the ſuit of the heir 
and executor, (being the fame perſon) and as heir and executor. 
It was ſaid that the incumbent might well enter, for by the re- 
verſal there is no record of the recovery againſt him. Cro: E. 324. 
Paſch. 36 Eliz. Pipe, &c. v. the Queen. 

8. In error to reveric a judgment in a quare impedit it was 
aſſigned, 1ſt, That a frenger was peſſeſed for years, and deviſed 
it ts the plaintiff, and that he had it by the afſont of the executor, but 
did net fay virtute legutianis pred. 2dly, He fhews nat how the church 
became wid, either by the death or deprivation of the incumbent, 
nor for what cauſe; and it might be ſuch a cauſe for which the 
queen ſhould have the preſentation, as for ſimony, &c. 3dly, Be- 
cauſe the value of the church is found to be 40 l. per annum, and 
the judgment is, 9% recuperet dumnum, viz. medietatem dift va- 
kris die ecclefie per dimidium unius anni, que ſe attingunt ad 201. 
which is not according to the precedents. But the court being 
full, the judgment was athrmed. Cro. E. 678. Trin. 41 Eliz. 
B. R. Biſnop of Glouceſter E Yee. 

2 Bel. _ 9. Judgment was given againſt Dr. Harris in a quare impedit 
"IF? in C. B. who brought a writ of error in B. R. and the error aſ- 
ſigned was, for that Auſten the defendant in the original action had 

pleaded in bar, that one Peating was incumbent, and that the church 

became vid by his deprivation (but no time ſhewn when he was de- 

prived), and that queen Mary preſented one Ward uſurpando on the 

rightful patron, wha was in for fix months, & c. Ihe plaintiff re- 

plied, that after sd was preſented by the queen, the earl of Pem- 

broke, who had purchaſed the advawſyn before, bright a quare impedit 

againſt the ordinary and incumbent; t which the ordinary pleaded, 

that he claimed nothing but as ordinary, and tlie defengant's attor- 
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Preſentation, 


ney pleaded non ſum informatus, by which he recovered, and the in- 
cumbent legitims modo amotus fuit, and it doth nt appear whether 
this quare impedit was brought within fix months after Mood was 
preſented : it was inſiſted that this plea ſhould be taken ſtrongeſt 
againſt rhe pleader, and therefore the quare impedit ſhall be in- 
tended to be brought within 6 months; for otherwiſe the incum- 
bent could not be legitimo modo amotus: and the judges being 
of this opinion, the judgment was afhrmed. 1 Roll. Rep. 210. 
Trin. 13 Jac B. R. Harris v. Auſten. 

10. Judgment was in quare. impedit, and the ſame term a vrit 
ef error was delivered to the fame court, before a writ to the biſhop 
was awarded to admit the clerk. Per tot. Cur. the writ of error 
ought to have been allowed without any other ſuperſedeas, becauſe 
a writ of error is a /uper/edeas in itſelt. Godb. 439. Trin. 5 Car. 
Earl of Pembroke v. Boitock. 

11. In crror brought upon a judgment in quare impedit given 
in Ircland, it was inſiſted that the plaintiff muſt ſet forth both ſei- 


fin and vacancy, but that here he had failed in both. For 1ſt, As 


to the ſeiſin the declaration ſtands thus, tus fuit & in advocas 


tione eccleſie ; here the [et ) couples nothing, and ſeiſitus refers to 


nothing. 2dly, Vacancy; the record is thus, ecclefra predift. va- 
cavit per ce/ſignem, &c. Now this is pleading a confequence without 
ſetting farth the act of which this is a conſequence ; ĩt ought to have been 
pleaded thus, that the parſon was made a bithop, or advanced to a 
living incompatible, &c. as the fact was, per quod eccleſia pred. va- 
cavit. Third exception taken to the record was, that the concluſion 
was, et hoc paratus e verificare, inſtead of inde producit ſectam, and ſo 
no ſuit before the court, and that this is not mere matter of form. 
But it was anſwered that the word (et) may be left out or tranſ- 
poſed thus, et de fecdo & de jure. And as to the vacancy and 
the paratus verificare, advantage might polſibly have been taken 
of them by demurrer, which advantage is loſt by taking ue. 
Per Cur. the objection of the ſeiſin is the ſtrongeſt, for it 1s 
nonſenſe at preſent, and every thing may be cured by leaving out 
and putting in. Poliibly in trauſeribing the record (de was 
omitted; and if the fact be fo, it may be fet right by a certio- 
rari: de & in advscatione would be well. As to the omithon of 
the inde producit ſ-ctam, this would have excuſed the defendant 
in not anſwering ; but in fact he has anſwered it. And as to the 
objection about pleading the vacancy, it ought to have been pleaded 
as above objected that it ought to be, but the vacancy is admitted 
by pleading a preſentment under it. Adjornatur. 10 Mod. 308, 
&c. Paſch. 1 Geo. B. R. the King v. the Bithop of Meath, 


(B. d. 23) Scire PFacias in Quare Impedit, and 


Pleadings therein. 


1. IN quare impedit by the Ting again}? the patron he recovered, and 
after confirmed the eflate of the incumbent of the defendant, and 

ten the king had ſcire facias upon this judgment againſt the _—_— j 
LG 
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<< . 
| 3 | he cannot plead this confirmation made to the incumbent, for tile 
[+0 incumbent had nothing in the patronage. Br. Barre, pl. 96. cites 
j 34d 9 E. 3. 1 
1 2. Where the & ng ſeiſes the temporalties of a biſhop by judgment: 
' "if and a prebend annexed voids, the king ſhall have ſcire facias of the WF © 
preſentation, and ſhall have execution; quod nota, Br. Quare {MW t 
ix p 


Impedit, pl. 71. cites 21 E. 3. 29. 
F. J. B. a7. 3. A man had proximam præſentationem by grant; the church 
(1. the note voided; a ftranger preſented, and the grantee brought quare impedit, 


* 5 7 * 
. 2 


n 
* * 9 l * ua . 


iS = 21H, and recovered, and had writ to the biſhop, who returned that the pre- 
Fc Te 3 fentee of the diſturber reſigned, and anzther is in; and upon this the 
£2 plaintiff — ſeire faci 2s to have execution, notwithſtanding that it 

_ be a ſecond avoidance now, becau/e he recovered the firſt Hi ance, q 
3 and the covin of the defendant ſhall not prejudice the plaintiff, 

_ Br. Preſentation, pl. 33. cites 21 H. 7. 8. 4 

* | 4 Where par tition is made beoiruvixt CP! arconr L by licence of the 1 

&: king, of an advowſon in a court of record, as in the common pleas, 2 

X . and afrerw ards the, coparcener 20% hath the next turn dieth, her E 

+4 heir within age, and in ward to the king, and t the church coded the tl 
272 king thall have a ſcire facias againſt the other coparcener, &Xc. upon 

+4 that 1 and yet he was a ſtranger to the partition. F. N. B. 9 

oo: 5 5 2 

A Tbid. inthe 5. If 2 coparccners make partition to projent by fur, 8 although * 

4 Ga) N that cn of the coparcencrs Mierwards » rſurps upon the cer COPATCE- fi 

2 q 12 E. 251 9. ner, and * eſents in her turn, tliat 8 lentment all nor put her 0 

iv 13 E. S. 14. out of poſſcilion, but the ſhall have her turn when 1t falls again, ac 

11 5 1 $3" and ſhall have a quare impedit or a ſcire facias upon the compo- he 

. ſition, if it be upha record, if the be dillurbed to preſent, &c. tt 

A. . F. N. B. I : : cr 
of F.N.B. 33. 6. W = a man d. i recen in a writ :f right of advowſon, he 

11 ci ſhall preſent at the next aviidarc: „and ſhall have a quare impedit 

. ” there (d) without alleging any een at to himſelf or his at iceſtors, but eſt 

14 cites 14 F. ſhall declare upon * 1 or may have a ſcire factas upon the - 

x LS Ware — and / may his heir have a ſcire ſucker upon that recovery, f 

17 b, 173. gainſt the 7 Tory of the oth er party, az ihe next at —_ after thc qua 

: — — but nit after, as it "BG: by F. N. B. 36. (A). — 

ſc! enen the ji dgment for the difturbance, but that on the iudoment in a viit of right, he had => 
ſeiſin delivered by the herr; and vet Secauſe be cannet lade feiſrn be church vithout a preſentmenty 

len the ch ws h avoids be Da.. base @ /c ro fac as fo the pt / TR 7 Ge 2. 92 ze Impedit, 172. Ag | 

F. N. B. 35. (A) in the new . s here (b) cis 17 E. 3. sche Facias, 118. where the 5 17 

conuzee of a fine of an advowſon brought a ſcite facies at the PUT avJidanlce agaiuſt the heir of the 5 r 

conulor, and held good without thewing any preſe atm. | 4 his? 

4731 7. [0] if a man recover in gin inputs be Mall have a ſcire a- Th 

Id. in the clas againſt the 2 n and t/ „ 2110117 ent 70% mM: ul” default, it he 0 5 chu 

ang 1 ſue execution of this recovery. F. N. B. 36. (B). : = 

ſhall have a [ire ſacias againſt the heir at the next avoidance. 10 I. 3. 25. But the beir fall rot la ve a 5 life, 

ſc: re f. c/as ON a recovery in 2 quare impedit, 9 He 6. 57. biiavic ii tic qua. e impedit tue preſentment bb 

only is recoverable, and not the advowlo:. \ the 

befo1 

Ibid. in the 8. If coparcencrs make partition in the chan. ery, or in C. B. to pre- * 

(4) * ſent by tur Airy ane d afterwards a /{ranr uſurps in their {ſeveral turns, WW 

Vet ſre the yet alter, pen ileir Burns cine, every? of them in. ay have a ſcire facts \ 
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won this partiticn againſ? the ſtranger, when his turn cometh, to ſhew contrary, 
iwherefore he ſhould not preſent, notwithſtanding the uſurpation wn 255 
aforeſaid. But otherwiſe it ſeemeth it is F the partition be of record, edit,” 190 


then they ſhall be put to their writ of right by reaſon of the uſurp- which ſeems 


not to be 


ation. F. N. B. 36. (c). — 
there it was brought againſt an eſtranger, and held, that though by ſuch uſarpation he put the one co- 
parcencr (whol* turn it was) out of poſleiſion, yet it did not put the other out of polleiſion. 47 E. 3. 
I 5. 22 E. 4 Us 


(C. d.) Aſiſe of Darren Preſentment. Who ſhall $ (x. e) 
have it without any Preſentment before. 


[ 1. 1 a tenant by ſervice of chivalry preſents and dies, his heir in 
ward, during which wardſhip the church voids, the guar- 
dian in chivalry may well maintain this writ of darrein preſentment 
if he be diſturbed, though he himſelf never preſented before. 
32 E. 1. 89. Admitted. Contra 50 E. 3. 14. Per Holt.) 
2. The ſame? latu of the grantee of the ward, for ne may maintain 
this writ. 32 E. 1. 89. Admitted.) 
3. 13 E. 1. cap. 5. enacts, That as often as any, having no right, * Tmant for 
doth preſent during the time that heirs are in ward, or during the eſtates * or 
ef tenants in dower, by the courteſy, or otherwiſe for term of life, or 99s 7 — 
* of years, or f in tail, at the next avoidance, when the heir is come to and grantee 
full age, or when, after the death of the tenants before named, the ad- 45 3 
e ice, 
voz ſhall revert unto the heir, being of full age, he ſhall have ſuch are within 
action || by writ of advowſen poſſeſſory, $ as the laſt anceſtor of ſuch an the purview 
heir ſhould have had the laſt avoidance happening in his time, being of ad meaning 


. a : +- 8 ; of this act; 
full age before his death, or before the demiſe was made for term of life, tenant by © 
or in fee tail as before is ſaid, | Jam mer- 

2 c hast, or 


ſtaple, or elegit, are within the purview of this ſtatute. 2 Inſt. 3 59. 

Þ+ Tenant in tail was of a manor, whereunto an advowlon was appendant, and b-fore this ſtatute an 
eſtranger uſurped, and then the ſtat. of denis condit” and this act was ma ie tenant in tail dies, and the 
manor deſcends to his iſſue; yet the heir in tail hath no remedy, becaute the advowſon was ſe- 
vered by the uſurpation; and this af extendeth nt te uſur pations before this act. 2 Inſt. 359. 

But if tenant in tail ſuffer an 11urpation after this act and dieth, his iſſue ſhall have remedy by 
quare impedit within the purview of this ſtatute. 2 Init. 359. 

1 Note, albeit the heir hath the advowſon by dent, yet if he ſuTereth an uſurpation he Bath no 
remedy by this branch until after be cometh of full age; this is to be intended when the heir is in ward, 
for ſo this act putteth the caſe; bur if the heir be «vt of ward, he raay have his quare impedit or his 
aſſiſe of darrein preſentment during his minority. 2 Ind. 359. 

This is by a quare impedit or aſſiſe of darrein preſertmert. 2 Inſt. 359. 

§ Then put cafe, that one purcbaſeth an advowſon in fee, and dieth befere any preſentation made by 
him, and this deſcends te his keir within age, the church becomes vd; if the heir be in ward the heir 
may have his quaie impedit at his full age, and if he be within age, and out of ward, he may have 
his quare impedit, and count of a preſentation made by Lim of whom the purchaſe was made; but he 
can have no writ of right of advowſon, becauſe neither his anceſtor nor he never preſented. 2 Inſt. 359. 

Note, It is net ſaid here qualem babuit, but quaiem haberet, as the anceſtor ſhould have had if the 
church had become void in his time, and his title to preſent hed accrue! unto him; for there the 
right, or at leaſt the poſſibility of action duth deſcend. 2 Inſt. 359. 
| One ſeiſed of an advowſon in fee, preſents to the church being void, and grents the ſame ro A. for 
life, ana after grants the ee te K. and his heirs; A. tenant for life Jaffereth an uſurpation to the 
church, the heir of K. having the right of this advowſon by deſcent, ſhall, after the death of A. 
the church becoming void, preſent, and yet K. could not have had a quare impedit; but if A. had died 
before the uſurpation, then might K. have had a quare impedit, and therefore his heir ſhall have at 
the next avoidance that remedy which by the poſſibility he might have had; and herewith agreeth 
the authority of the book of 2 E. 3. 10, 11. For there Tond, taketh this exception, but doth not de- 
mur. 2 Inſt. 160, 360. Sec (C. c. 2). 
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474 Preſentation, 


4. A man ſhall have aſſiſe of darrein preſentment, though he nor 
his anceſtors did preſent to the lift avoidance ; as if the tenant for life, 
or for years, or in dower, or by the courteſy, ſuffers an uſurpation unto 
a church, &c. and dies, he in the reverſion, ach is heir unto the an- 
ceſtor who laſt preſented, {hall have an aſſiſe of darrein preſent- 
ment, if he be diſturbed. F. N. B. 31. (G). 

F. N. B. 5. But if a man preſents, and then * grants the advowſon unto 
xg another for life, and he /uffers one uſurpation, or 2 or 3 uſurpations, 
notes there NOW at the next avoidance he in the reverſion ſhall not have an 
(<) cites aſſiſe of darrein preſentment, if he be diſturbed to preſent ; and 
283 1. that appearcth by the ſtatute of IWefmin/ter 2. cap. 5. that the remedy 
heir of the Of the ſtatute 7s given for the heir of him who made the demiſe, 
grantee of a who is in reverſion, and t fer the lefjor himſelf. F. N. B. 31. (G) 
pl. 20 . 41. 

this for a purpriſe on the tenant for life; in a quae impedit brought by Stanhope againſt the Biſhop 
of Lincoln, this was denied by all but one, But ſce tic contrary Held by Moyle and Piifot, 34 H. 6. 
26, 27. And ſo is 33 H. 6. 12. 


6. If the aſſſe finds that tenant by the courteſy, or tenant in dewer, 
was the laft who preſented, by that the heir ſhall have a writ to the 
biſhop, and yet he cannot make title by that pr:ſentment, Contra, 
in a quare impedit. And Seton gives the reaſon, becauſe he can- 
not convey by them; but if the heir do allege the laſt preſentment 
in herſelf,. and the aſſiſe be to her by default, and found ut ſupra, 
yet the heir ſhall recover. Contra, if they be at iſſue upon that 


preſentment. F. N. B. 31. (G) The note in the margin. 


But if thein= 7 If a man ſurps upon an infunt, and preſents, which infant hath 


fart purchaſe the advoauſon by deſcent, and afterwards the incumbent dieth, the in- 


— LY fant ſhall prefent; and if he be diſturbed, he ſhall have an aſſiſe of 


and after- darrein preſentment. F. N. B. 31. (K) according to the new edi- 


ward rhe — tion, but in the old editions it is (I) ſ. 4. 
church be- 

comes void, and a ſtranger preſents and uſurps upon the infant, and then the incumbent dies, the in- 
tant preſents, and is diſturbed by a ſtranger, he ſhall not have a darrein preſentment, but ſhall be put 
to his writ of right. F. N. B. 31. (K) [according to the new edition, but in the old editions it is 


(1) 4] 


D. d) Who ſhall have it after Preſentment. 


DI. F* a guardian in chivalry proſonts, and after the church voids, 
| he ſhall have an aſſiie of darrein preſentment if he be dif- 
turbed.. Fitz. Na. 31. J. Contra, 50 E. 3. 14. Per Holt.] 
oe wag [2. So a /efſee for, years ſhall have this writ if he has preſented 
1 before. Fitz. Na. 31. J. 5 H 7. 16. b. Per Fairfax. Contra, 
cizes S. C. 50 E. 3. 14. Per Holt, Kell. Incerti Temporis, 118. b.] 
See (H. d) SE 
pl. 3. and the notes there. 


= OH C3. So a tenant at will, after he has once preſented, ſhall have 
nc. 8vo. . X ; 

452. cap. 22. this writ. Contra, 50 E. 3. 14. Per Holt.) 

cites S. C. . 

This is the If the king's 3 a 2 2 1 
5 + the king's patentee of on advowſn preſents tauice to the ſam 


cctot of 


advowſon and his cert ;; inſlituted and inducted, though the patent 
is 


Ve 


NC 
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7s 
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vid in lazy, ſo that the advow ſon does not paſs thereby, yet the Weſt Bod- 
patentee has “ ſo gained the advowſon by ufurpation againſt all — 3 
ſtrangers, that if he be diſturbed at the next avoidance, he may 450 oh 
maintain an aſſiſe of darrein preſentment againſt a ſtranger that 21.—Bendl, 


has no title to it. Watſ. Comp. Inc. 8vo. 222. cap. 13. cites 2540 270. 
7 . 18 Ehz. of 
Dyer, 351 *[ 475] 


(E. d) Aſſiſe of Darrein Preſentment. [11 what —S— 
Cafes it lies. Eftate altered. 1 


[1. UE who will have this writ ought 10 have the ſame eſtate, er Watt Comp. 
parcel of the ſame eflate which he had at the time of the finſt Inc ow 


432. cap. 22. 
preſentment. 432. 


[2. If a man being fenant pur auter vie of an advowſon preſents, Watſ.Comp. 


: a : 2M Inc. 8vo. 
and after his eftate is enlarged for his own life ; and after the church 4 


voids again, he ſhall not maintain an aſſiſe of darrein preſentment cites S. C. 


upon the ſaid preſentment, becauſe it is not the ſame eſtate, nor This was in 
any parcel of the eſtate upon which the firſt preſentment was, but a a by = 
new eftate. Kell. Incerti Temporis, 118. b.] curteh, who 
| preſented in 
tbe life of bis wife, who was ſeiſed in fee. Keilw. 118. b. — See pl. 13. 


[Z. So it is if Leſſee for years of an advowſon preſents, and after Watf.Comp. 
his eftate is enlarged for life or in fee, and then the church voids, he lac. Bro. 
{hall not have aſſiſe of darrein preſcntment, becauſe he has a new Y s 


eſtate by enlargement. J S. P. F. N. 
a B. 31. (H) 
in the new notes (b) accordingly. 


[4. The /ame law if leſſee at will preſents, and after his eſtate is Watſ.Comp. 
enlarged for life or years, and this is more ſtrong; for he could not a — 1 
have this writ upon the firſt eſtate. e 

(5. If leſce for life of an advowton mn wnditicn te have fee pre- Wat Comp. 
ſents, and after he fee accrues, and then the church voids, it ſeems - —_ 
that he ſhall have this writ, becauſe parcel of the old eſtate con- cites S. C. 
tinues, and he had the politbility of accruer at the time of the firſt 
preſentment.) 

[6. If ge for years of an advowſon preſents, and after he term Watſ.Comp. 
mcurs, and he takes a new leaſe for years of the advowſon, it ſeems * — 5 
clearly that he ſhall not have this writ, becauſe he 1s in of other cites S. C. 
eſtate than that upon which the firſt preſentment was made.] 

[7. If the grantee of a next avoidance preſents, and after purchaſes Watſ Comp. 
the ad voauſon, and after the church voids, he ſhall not have this 4 1 
writ, becauſe this is merely a new eſtate, and no parcel of the eſ- cites S. C. 
tate upon which the firſt preſentment was.] 

[8. So if leſſee for years or pur auter wie preſents, and after pur- Waſ Comp. 
chaſes the reverſion, and then the years expire, or cefty que vie dies, and 2 — A 
afterwards the church voids, he thall not have this writ, becauſe he cites 8. c. 
is in of other eſtate.] 

[9. So ſhall it be, though the chrrch vide during the years, or Mae. 

. . . = . 2 - OVOs 
during the life of cet que vie; tor the firſt eſtate is extinct by his 433. Cap.22. 
Nu 2 OWN cites S. C. 
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own act, and therefore he ſhall not have any benefit of the firſt 
eſtate.) | | | 
Wal Comp. (10. If tue jointenants for years, life, cr in fee preſent, and then 
—— , one dies, and after the church voids, the ſurvivor thall have this 
cites S. C. Writ 3 becauſe he has the ſame eſtate which he had upon the firit 
preſentment.) | 
C476] [II. If tenant in fee or in tail of an adrowſon upon condition 1 { 
Watt Comp. have for life or years preſents, and after his gſtate decreaſes, be thall We 
yarn _ have this writ when the church voids again, becauſe he has parcel t 
cites S. C. Of the old eſtate. ] W 
18 12. S/ if tenant in tail preſents, and after becomes tenant after 
. Palſibility, and after the church voids, he ſhall have this writ, be- 1 
cites S. C. Cauſe this is a remnant of the tail.) 11 
— (13. If the baron ſeiſed in right of his feme of an advowſon pre- 
n ſents, and after has ue, and feme dies, and after the church voids, WR } 
- 
] 
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434 cap. 22. . . 1 . * 3 
cites S. C. the baron ſhall not have this writ, becauſe he is in of other eſtate £ 


8 B. than that upon which he preſented before; for before he had not . 
+ any eſtate, but was only ſciſed in right of the feme, and now he is 


the new J. : : in : 
notes there ſeiſed of an eſtate for life. Dubitatur. Kell. Incerti Temporis, 


- 4 (b) cites X : 
n 
f 


[but it ſeems it ſhould be Kelw. ] 118. that in this caſe the huſband ſhall have aſſiſe, æc. [ But the 
Caſe ſeems to be only the arguments on either fide. ] | 


* [14. But if the laren after iſſue had, hed preſented, and after the 
=: ® Fol. 382. feme dies, and afterwards the church voids, the baron ſhall have 
/ ; : . . ; K * * 1 : 1 

Wal Comp this writ, becauſe he had an inception of an Nate fer life by the 
Inc. 30, Curteſy at the ſirſt preſentment, the which is now completed.) 


| | 434- Cp. 22. fer. Ma feme be leſſee for life, the remainder for life to the baren, 3 | 
4 | 1 of an advowſon, and the Zaren preſents, and after the feme dies, it 4 

| 4 ſeems that the baron ſhall not have writ when the church voids 3 7 
ö again; becauſe before, he preſcuted in the right of the ſeme 5 

by reaſon of her eſtate for lite, and now he is ſeiſed of another 1 

eſtate.) BY 


16. If the by/band and wiſe preſent to an advowſon in the right of +: 
77 the wife, which is pendant Ie the mancr of the wife's, and after the ; 
=_ huſband ali:ns ene acre, parcel of the manor, with the advowon in fee 
7. to a ſtranger, ard dies, and the franger preſents, and aliens the acre 

to another in fee, ſaving the adwowſyn to himſelf, and then the 

; church voids, the wife ſhall preſent; and if the be diſturbed, the 

ſhall have an aſſiſe of darrein preſentment ; becauſe the advowſon 
bo was ſevered from the acre ; but it the advowſon were appendant to 
1 the acre, then the wife ought to recover the acre before ſhe pre- 
4 ſent to the advowſon. F. N. B. 31. (K) f. 2. [according to the 
3 new edition, but in the old editions it is (I) f. 5.] 
14 3 omp- 7. Wherever a man may have aſſiſe of darrein preſentment, he 
a9 1 may have a quare impedit, but ut e contra. Godolph. Rep. 643. 


S. F. cap. 44. f, 1. cites Terms of Law, verb. Quare Impedit. 
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Pretentation. 


(F. d.) What ſhall be good Preſentment to maintain it. 


[1. I S. preſents in my name, and by my aſſent, and after the 
church voids, this is a ſutficient preſentment for me to have 
an aſſiſe of darrein preſentment againſt J. S. for this was my pre- 
ſentment. Tr. 5 E. 1. b. Rot. 25. adjudged.) ; 
2. Where the king or the pope preſents to my advowſon without 
title, I thall have alliſe 8 os preſentment. Br. Darrein Pre- 
I. 4. cites 24 36 
m—__ 2 = r "rag 8 u unto which he hath right, 
and afterwards the incumbent dies, and a ranger uſurps, and pre- 
ſents unto this advowſon in the time of war, and aiter that ncums= 
bent dies now, if he ab hath right prejents again, and be diſturbed, 
he ſhall have an aſſiſe of darrein preſentment, and this preſent- 


ment made in time of war by the ſtranger thall not grieve him. 


F. N. B. 31. (J). 


another incumbent, and after that incumbent diet; now the right patron ſhall preſent, 


4.70 


See (K. d) 
(O. d). 


Wa ſ Comp. 
Inc. 8 v 
431. Cap. 22. 


cites S. C. 


So if a man 
þprejents undo 
an advow- 
ſon, and af- 
terwards the 
1:.cumbent 

d. 35 and a- 
nother or- 
*dinary pre- 
Jents by lapſe 
and it he be 


ditturbed, he mall have an aſſiſe of darrein preſentment, nenen 25 _ re "IS 
. N.. {10} But if a man preſents unto an advowton, ang after _ 1 2 fer —_ 
of years, and after the church is void, and the tenant for years 8 2 an 2 "= - 
dies, and the r preſents, and is diſturbed, it ſcemeth that he thail not have an aſſiſe o in pre- 


this being the laſt preſentment. Tr. 5 


- * 1 , YT, _— Fa N B. 1 1 * 
ſentment, becauie the rent for years did projent in bis own rghte F. N. B. 31. (I) 


*[ 477] 


(G. d) In what Caſes the Preſentment of one fhall Se (E. a), 


be of the others. 


Preſentment by the grandfather is ſuſhcient for the ſon to 
maintain this writ without any preſentment by himſelf, 


E. 1. b. NT 


C2. If a tenant by ſervice of chivalry preſents and dies, his heir 


A 


Watſ. Comp. 
Inc. 8vo. 
432. cap. 22. 
cites S. C. 


= 5 1 - ol by 1 5 1 7 ” 
in ward, during which ward{hip the church voids, the guardian in 


chivalry may well maintain this writ if he be dilturbed, though he 

himſelf never preſented heiore. 32 E., 1. 89. Admitted.] : 
[3. The fame law of the grantee of the ward ; tor he may main. 

tain this writ. 32 E. 1. 89. Admitted. | 5 
[4. An heir who comes in by deſcent ſhall maintain this aſſiſe 

upon a preſentment made by any anceſſor. Britton, fol. 242. b.] 

cites S. C. 


Watſ. Comp. 
Inc. Svo. 
432. cap. 22. 


If the guardian preſents in the right of the heir, and the incumbent dies, the heir 


2 2 aer 111 F d: | en ent, al h i 
ii! preſent; and it he be diſturbed, he thalt have an athie of darrein prelentment, thoug tne 


guardian did prelent the mean and the laſt piclentment. F. N. B. (J). 


(H. d) Aſſiſe of Darrein Preſentment. Nhat Perſon See (k. a), 
ſhall have it. 
[I. TE NANT in fee of an advowſon may have this writ with- 12 
Out doubt.) | - : | 431. cap. 22, 
[2. Tenant in tail of an advowſon may have this writ as well as cites S. C. 
tenant in fee thereof, and is not neceſſarily put to his quare impe- LA, _ 
dit. +46 Af. 4. Adjudged.] Cites S. C.— 


, ir in ta aimed i Jant 
Aſliſ of darrein preſentment was brought by the heir in ta, who claimed It as n tg a 2 
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Chelre ſaid, he claims in tail, therefore he ought to have quare impedit, and not this action; but per 
Finch. he may f have the one or the other, therefore anſwer, quod nota; and yet the heir in tail ſhall 
not have aſſiſe of mortdanceſtor, but formedon, as appears tit · Formedon in F. N. B. and elſewhere. 
Br. Darrein Preſentment, pl. 1. cites 46 Ail. 4. 

+ Br. Que Impedit, pl. 148. cites S. C. 


See (F. d) [3- Leſte fer years ſhall have this writ, if he has preſented be- 


1 > fore, though he has not a franktenement; for this aſſiſe is not like 


mall not re- to an aſſiſe of novel diſſeiſin. Fitz. Na. 31. J. Contra Kell. In- 

cover the i [ 

_—— Temporis, 118. b.)] | 

in the darrein preſentment, but only the preſentation, as in quare impedit, per Fairfax J. but guere of 

the aſſiſe for termor; for it ſeems that ene ſhall have aſſiſe by the commer law, but he wwho bo title 

of franktenement ; but by the ſtatute tenant by flature merchant & eleg t, may have aſlite, Br. Daric.a 
reſentment, pl. 2. cites 5 H. 7. 16. 


LA. Guardian in chivalry ſhall have this writ, if he has preſented 
betore. Pitz. Na 3, . 34 E. 1. 89. 
[478] 5. 13 E. 1. cap. 5. enacts, That where it chanceth that after the 


® Upon this death of the anceſtor of him that preſented his clerk unto a church, the 


h : 
— po ſame advowſen is aſſigned in dower 79 any woman, or to tenant by 


are to be ob- the curteſy, which ds preſent, and after the death of ſuch tenants 
8 the very heir is diſturbed 72 preſent abhen the church is void; 
8 It is provided, That from henceforth it ſhall be in the election of the 


heir in re- : a 
verſion is party diſturbed, whether he auill ſue a writ of quare impedit, or of dar- 
page pa rein preſantment ; the ſame ſhall be obſerved in adusiſons demiſed for 
in this caſe 3 f 

and not the term of life, of years, or in fees tail. | 

leſſor himſelf; for here it is ſaid, verus heres. 2dly, That albeit, tenant by the curteſy, tenant in 
dower, tenant for life, or tenant in tail preſented laſt, yet the b-ir to whom the reverſion falleth in e- 
fn, ſhail have by this branch an aſſiſe of darrein preſentment, albeit the heir or his anceſtor did not 
immediately preient before. 2 laſt, 362. 


For on this 6. Aſſiſe of darrein preſentment is not maintainable by the baren 


writ the —_— a f ; : 
Aude lane, in jure uxorit, without naming the feme with him. Contrary of 


ſhall be re- quare impedit. Br, Darrein Preſentment, pl. 3. cites 14 H. 4. 12. 
cove:cd ; 

but in quare impedit nothing ſhall be recoyered but the preſentation or damages; and if in quare im- 
pedit brought by the patron alone, a writ ſhould be awarded to the biſhop againit him, it would not bind 
the ſeme, who is not party, Br. Quare Impedit, pl. 41. cites 50 E. 3. 13. 


S. 4 Jerk. 7. The Ling may maintain an aſſiſe of darrein preſentment, 
1. pl. 1. For 7 D | 

the preſent- F. N. B. 31. (C). 

ment only is to be recoverel. Underſtand that the king may maintain this writ of any other church, 
but nt of a prebend. Jeax, I. pl. Is 


F. N. B. 32. 8, Aſſiſe of darrein preſentment doth 20 lie for one coparcener 
(A) inthe agaiiſt the other, as appearcth M. 20 E. 3. & M. 15 E. 3. pl. 10. 


note in the 6 
margin, F. N. B. 32. (A). 

cites 20 E. 2 

Darrein Preſentment, 11 & 13. but ſays they ſeem to make a difference, zbben the diſturbance is before 
the compeſcticn to preſent by turns, ard when after. 


1 Both the 9. If a parſon be patron of a vicarage, and the vicarage voids, and 


tranſlations : . . , 
lezve our the Mrunger preſents, the parſon ſhall have a quare impedit, or darrem 


word (not), preſentment z but if the ſix months paſs, he ſhall 4 [not] have a 


bu: 8 is 1 writ of right of advowſon; becauſe that writ is given only for him 
tie rrenc 


>rginal, Who hath the entire fee and right in him, and the parſon hath = 
> | | 3 : 
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Preſentation, 


the ſame z for the right is in the patron and ordinary. F. N. B. 
49. (K). | 


(I. d) Aſſiſe of Darrein Prifentmnt: Of what Thing. 


[i. T Hl writ is all in the peſ on, and the preſentment is the 


poſſeſſion. 21 E. 4. 2. 8 
2. An aſſiſe of darrein preſentment does not lie de prebendis or 
eccleſits prebendntis ; ita proviſum eſt coram rege, archiepiſcopis, 
epiſcopis, coniitibus & baronibus. Jenk. 1. pl. 1. cites 19 H. 3. 


[479] 
— — 
(K. d) That will be ſufficient Seifin to maintain it. Ras: 
| | | | See (F. d) — 
(O. dJ). 


Fi. JNSTITUTION of his clerk without induction is ſufficient Where the 


to maintain this writ. 38 H. 6. 16. b.] 


ordinary, 
metropoli- 


tin, or king preſents for apſe, any of theſe collations will ſerve the patron for poſſeſſion in his aſſiſe of 


dariein preſentment. Godolph, Rep. 6.43. cap. 44+ f. 1. 


(K. d. 2) Darrein Preſentment. Proceedings, Plead- 
| Inge, and Judgment. 


I. JN an aſſiſe of darrein preſentment of an advowſon in groſs, 
frintenancy is not a good plea. By the Judges of both Benches, 
Jenk. 13. pl. 23. cites 15 E. 3. | 
2. Where the Ling or the pope preſents te my advowrſon awithout 
title, I ſhall have alliſe of darrein preſentment againſt the incumbent 


alone awithout naming the Ling or the pope; for proceſs cannot be 


made againft either of them. Er. Darrein Preſentment, pl. 4. 
cites 3 H. 7. 7. | | 

3. If a man preſents to an adrowſon, and afterwards the par/ſon 
reſigus or ts depsſed, and the patron preſents againg, and is diſturbed, 
he thall have an aſſiſe of darrein preſentment; and the form of the 
writ ſhall be quis advocatus tempore pacis preſentavit ultimam per ſo= 
nam, que mortua eft, ad eccleſiam, & c. although he reſign and be 
living. And the form of the writ is to ſuppoſe, that the defend- 
ant does deforce him of the advowſon, and yet by his count he 
counts, that he or his anceſtors laſt preſented to the advowſon, 
by which he does ſuppoſe that he is in poſſeſſion of the advowſon; 
and yet the fame is good. F. N. B. 31. (II). 

4. If one defendant in a darrein preſentment dies, the writ is 
good by the ſurvivor againſt the other. F. N. B. 32. (B). 

5. If a diſturber preſent to an advowſon, and the patron bring 
an aſſiſe of darrein preſentment, and pending the writ, the incum- 
bent dies, if the diſlurber preſents another incumbent and dies, yet the 


patron ſhall have an aſliſe of darrein preſentment upon the iſt 


diſturbance againſt the heir of the diſturber by Journey's accounts; 
and / if the diſturber preſents tus or three times within the 6 months, 
| Nun 4 — _— 
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the very patron ball have an aſſiſe of darrein preſentment upon the 
firſt diſturbance. F. N. B. 32. (C). | | 
＋ S. p. Be- 6. A man {hall net tender a + demymark again the king to en- 


cauſe nul- quire of the ſeiſin alleged in the king's count or declaration, as he 
lum tempus 


occurrit re- {hall in caſe a common perſon brings the writ ; neither ſhall a 
gi, and man have final judgment againſt the king, although it be after the 
ey rg miſe joined betwixt the king and the tenant. F. N. B. 31. (D). 
ſhall alicge that he or his progenitor was ſeiſed without ſhewing any time. Co. Lit. 294. b. 
F. N. B. 31. (D). 


Mo. 883. fl. 7. In darrein preſentment it was pleaded in abatement of tlie 


— 5 = C. writ, that the /ame plaintiff had brought a quare impedit for the ſame 
S. C. by the church againſt the ſame defendants, which writ was t returned, and 
— of che that they did appear to defend it. The Court held the plea good in 
"2" abatement of the writ; for the quare impedit. is a writ of a higher 
v. Archbi- nature, it being for the right and the poſſeſſion. And the ſtarute 


TOS of W. cap. 5. fays, it may be in the election of one, whether he 
and Countess 7 7 7 BY ok . _— 
of Sbreuſ. will have an aſſiſe of darrein preſentment or quare impedit, and 


bury. therefore he cannot have them * both. And the Court awarded, 

B * I, * * > 5 , * _ , 

— that the aſſiſe abate. Hutt. 3, 4. Mich. 15 Jac. Andrews v. 
Hacker. 


name cf Sir 


. 3 
Watſ. Comp. Inc. L vo. 435, 


Hob. 184. pl. 222. 
436. cites ſame caſes. 

So where aſſiſe of darrein preſentment was taken by dealt againſt the clerk, and the other tenant 
pleaded in abatement of the aſſiſe, that there was a guare ir cdi: cepending, the plea was adjudged good. 
Brownl. 28. Trin. 12 Jac. Lovelace v. Lady Spencer. I Warburton J. cited 10 E. 3. Statham 
in Darrein Pre ſen ment 3. that it was urged by Hank. and Hill, that the quatre impedit was not depending 
till defendant had à peared. Hutt. 4. but the book ſiys, vide 2 E. 4. fol. that it is depending 
when it is ieturned. 


®[ 480 ] 
Watſ.Comp. 8. If darrein preſentment be brought in Middleſeæ, at the return 


Inc. Zvo. OY 26" = 
as. of the writ the all be there arraigned by the ſerjeants at the 


. Hitt. of Go B, 207. cites . bo 


\ cites S. C. bar in French, and the tenant ſhall be demanded, and if the tenant 


Ibid. 53%- do not appear, when he is demanded, a reſummons ſhall be awarded; 
—_— __ and if upon the reſummons the tenant fhall nat appear, the afſiſe ſhall 
| be taken againſt him by default ; and if the tenant appear, he may 
demand oyer of the writ and the return, and the writ ſhall be 

read to him in hæc yerba, and the return thercof, and the jury 

ſhall have the view, and the tenant may take exception either to 

the writ or to the return thereof, if there be cauſe; and if there 

be no cauſe, then he may pray a day 1 plead; and if the Court 

give a day, then the jurors that appeared ſhall be diſcharged of 

their attendance, and ought to appear upon a new procels to be 

awarded againſt them. The judgement in this aſſiſe ig 79 recover 

IS. P. Jenk. fhe | preſentation, damages, and the value for half a year, and if 
1. 16. 6 months be paſſed, the value of the church for 2 years, by the 
56s ſtatute of Weſtminſter the 2d, and 6 of the jury ought to have the 
vie av of the church, to the intent that they may put the plaintiff 

into poſſciſion if he recover; and in this writ the plaintiff ſhall 

not recover the advowſon but the preſentation. The proceſs in 

this writ ig /urmmens, reſummens againſl the tenant, and ſummons, 

habeas corpus and diftreſ; againſt the jury, and the proceſs ſhall . 

; | g returne 


ah * 


—— 


FCC A Ro: 3... 


R 


after a reſummons. 


> 


Preſentation. 


returned from 15 days to 15 days, and no effign ner voucher lies 
Brownl. 160. 
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9. The declaration in aſſiſe of darrein preſentment was quad Jo. 330e 


ipſe preſentavit, without ſaying ad eandem ecclefram. Upon error 


Lort V. Bi- 
ſhop of St. 


brought it was adjudged well enough; for it cannot have any David's. 


other intendment than that he preſented to the ſame church men- 
tioned in the plaint; and the words after C quod admiſſus, Sc. fuit 
in eadem refer to the church mentioned in the plaint, and there- 
fore it was held good enough, and ſo afſirmed a judgment given 
in the grand ſeſſions in Wales. Cro. C. 341. 348. Hill. 9 Car. 
B. R. Cort v. Biſhop of St. David's, Owen, and Pritchard. 


(K. d. 3) Verdi. Good, in Darrein Preſentment. 


1. I darrein preſentment verdict found the iſſue for the plain- 

tiff, and that the church was full of P. the diſendant, per tem- 
pus ſemęſtre meds præteritum, and ſhewed not when or how long it 
was void, ſo as it might appear to the Court; and it was objected, 
that this might be a long time before the writ brought. But all 
the Court delived their opinions ſeriatim that the verdict is good, 
and that it is not neceſſary to find when. But the jury having 
found, quod tempus ſemeitre modo tranſivit, the ade tranfrvit 
ſhall be intended that the 6 m:nths paſſed hanging the writ, which is 
the only thing inquirable in reſpect of the“ damages. Cro. C. 341. 
348. Cort v. Biſhop of St. David, Owen, & Pritchard. 


S. C. but 
not 8. P. 


It ſhall be 
intended, 
that it was 
weil | 
brought, and 
that there 
was no ple- 
narty before 
the writ 
purchaſed, 
unleſs it be 
pleaded. Jo. 
330. Hill. g 
Car. B. R. 
the 5th re- 


ſolution in S. C. by the name of Lort v. the Biſhop of St. David. 
4814 


(L. d) Right of Advouſon. Of what Thing. 


[1. A Right of advowſon lies of an appropriation. 44 E. 3. 34. 
14 H. 4. 14. b. Contra Com. Grendon, 501. 


2. The king brought writ of right of advowſon of the 47h part In right of 
of the church of St. Dun//an in L. the deſendant put himſelf in in- — 
quelt in lieu of grand aſſiſe; per Pole, upon grand aſſiſe niſi prius fart if the 
is not grantable; quod nota. Br. Droit de Recto, pl. 14. cues * and 

| ; f 0 1 0 
24 E. 3. 23. 7107 24 


of S. D. in L. Cand. demanded judgment of the writ; for the fatute of W. 2. gave tithes ly. 
Per Thorp, the chancery may make writ of tithes and offerings in cerſmii caju, and therefore 
he awarded the writ good. Br. Droit de Recto, pl. 8. cites 38 E. 3. 13. S. P. F. N. B. 30. 
(G). But one thall nor have a writ of right of advowſon of the tithes of a carve of land, 
becauſe it does not thereby appear, whether it be 01 the value of the qth part of the church. F. N. B. 


30. (C) in the new notes there (a) cites 18 E. 2. Brief, 825. 


3. Writ of right lies well of the + mciety of an advowſon of a S. P. Where 


. "Ef - - a manclaims 
church, or of a 3d or 4th part thereof; and yet an advowlon is en- e fer 


tire, Br. Brief, pl. 316. cites 5 H. 7. 7. ſimple in 


the advow- 


ſon. F. N. B. 30. (G).— + S. P. Br. Quare Impedit, pl. 10. cites 33 H. 6. 11.— Where two ad- 
wviwſons in ene church are conſelidated into one church, theie each ſhall have writ of right de advoca- 
tione medietatis eccleſiæ; for now they are two advowlons, and yet but one church, where they 


uere two before, Br. Quare Impedit, pl, 10. cites 33 H. 6. 11, 


F. N. B. 
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F. N. B. 31. (B) fays, chat in 31 E. 1. it appears, that a man ſhall have a wilt of right de di-. 
tate advocationis here an ad vort ſon is fartible betwixt 2 eoparceners, and one of them is diſturbed by a 
ſtranger. But the writ of right de advocatione medietatis eccleſiæ lay where 2 coparceners ds pre- 
jent 2 pace tc one edviar/ſon, & c. as there are in ſome churches 2 parſons, &c. F. N. B. 31. (B). 


4. Writ of right quod reddat advocationem A the tithes of 4 
acres, or of one acre, and the like, vas at common law, and there- 
fore the ſtatute was made, that writ of right of tithes ſhould not 
be granted of leſs part than of the 4th part of the tithes. And ſo 
przcipe quod reddat adrocationem decimarum quartz patrtis, ter- 
tiæ partis, &c. Per Markham. Br. Prohibition, pl. 5, cites 
38 H. 6. 19. 

4S.P. enk. 5, A writ of right of advowſon lieth de advocatione vicariæ, vel 
1 pe f prebende vel f capelle, and ſuch like, as well as de advocatione 
Ball have eccleſiæ. F. N. B. 31. (C). | 

nis writ cf a 

bs 4. aneh is a deratve, as well as he ſhall have if it were preſentable to the ordinary. F. N. B. 31. (E). 


(L. d. 2) Writ of Right of Advowſon. By or againſt 


Zoom it lies. 


. WJ HERE a partition is made between parceners to preſent by 
turn, they are all tenants thereof, and writ of right of 
advowſon ſhall be brought againſt all. Br. Quare Impedit, pl. 73. 
Cites 21 E. 3. 30, 31. | | 
2. Tenant in tail caunot have a writ of right. Br. Quare Impe- 

dit, pl. 31. cites 43 E. 3. 24- - 
[ 482 ] 3. Where a prior Twas parſon imparſonee, and J. N. preſented his 
Br. Quare clerk to the ſame church, who was admitted, inflituted, and inducted, 
_— yet by this the prior is not out of poſſeſſion; for he || cannot have 
S.C. avrit of right nor quare impedit ; for he is in poſſeſſion, and fo he 
S. P. Br. ſpall have no action unleſs treſpaſs or ſpoliation in the ſpiritual court, 
Dre Im- "becauſe the church is adjudged always full of him. Per Priſot. 


dit, pl. : g 
Ait. ces Br. Preſentation, pl. 36. cites 39 H. 6. 20. 


38 H. 6. 20. 

3 

8. P. Er. Profiibition, pl. 7. cites 38 H. 6. 19. Per Danby, Davers, and Moyle ; but Yelverton 
contra. S. P. but Brooke ſays, uære inde; for the contrary was held in the Exchequer-cham- 


ber by Yelverton and Forteſcue, that a 4 parſon impariones ſhall have writ of right, and ſhall allege 
eſp ees ſpecially by their hands, Br. Droit de Recto, pl. 22. cites 39 H. 6. 20, 21.— 48. P. Br. 
Spoliation, pi. 4. cites 38 H. 6, 19. that he may have it as patron. Per Yelverton. 


Ibid. pl. 134. 4. Writ of right of advowſon lies againft the patron only. Br. 
cites 19 E. Quare Impedit, pl. 6. cites 9 H. 6. 30. 
4. 11.— 8 F 


Br. Judgment, pl. 51. cites 39 H. 6. 23. 


Butifaman 5. A writ of right cf advowſon /ies only for him wh hns an e/- 


_— 3 tate in the advowſon to him and his heirs in fee imple, * right of 
N is] * . * * . * 
binard the eftate to him and his heirs in fee ſimple in the advowſon; and if he 


beirs of bis be diſturbed to preſent, then he ſhall have the writ. F. N. B. 

bedy legotten, ? | 

and for de- 30. (5). | 

fault of ſuch iſſue, &c. the r-mainder to him and bis beirs in fee fimple; if he be diſturbed, he ſhall 

not have this writ, but a quare impedit, becauſe he hath not title to the advowion but in tall, 

which is in policiion ; for the fee fimple is not properly in poſleſſion during the citate tail, and * 
ougit 
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ought to maintain the action by that title that he claimeth the poſſeſſion of the advowſon by, and 


that is of an eſtate in tail. F. N. B. 30. (B). 


And therefor: by Thorp, if a clerk be inſtituted but not inducted, he ſhall not have this writ of 


Tight of advowſon. F. N. 3. 30. (B) in the new notes there (b) cites 38 E. 3. 9. as 


6. Where one uſurps upon leſſee for years, by this the uſurper has 
the fee, and againit him the writ of right lies, and that deſcends 
to his heirs. Hutt. 66. The firſt reſolution in the caſe of Rudd 
v. the Biſhop of Lincoln. 


(M. d) Right of Advowſon. In what Caics a Sein 


18 neceſſary. 


Lr. Z ERY one muſt + count of ſome ſeiſin. If + purchaſer ſuf- 


fers an uſurpation, and ſuffers 6 months to paſs, he is 
without remedy perpetually (for he cannot count of any ſeiſin). 
Co. 10. 134. b. 43 E. 3. 15. 1 H. 4. 2. b. 43 AM. 21. Per 
Thorpe.) | 


ton v. the Biſhop of Ely. Watſ. Comp. Inc. Svo. 242. cap. 13. cites ſame caſes. 


C2. If purchaſer in tail ſuffers an uſurpation before preſentment, 
he is without remedy during his life. 43 E. 3. 15. Adjudged. 
(And by the common law the ifſue for ever before the itatute of 
V. 2.)] 

[3. He ought to ſhew poſſeſſion in him or his anceſtors. 21 E. 4. 1. 
1H. 4% 1E. 3- 27. b.] 


482 


178. P. 
Watſ. Comp. 
Inc. Svo. 
241. cap. 13. 
18. P. Ja. 
49. in the 
caſe of Dal- 


S. P. Other- 
wiſe the 
writ does 


not lie. F. N. B. 30. (B). 


4. Where the Ling has title to an adviwſ7n by alienation in mort= 
main, he cannot have writ of right where preſentation is got aſter, 
becauſe this iq upon other poſſeſſion, and alſo he has ns right but only 
a title; and therefore ſhall have quare impedit, which is in the 
poſſeſſion, after divers preſentments within the year; quod nota. 


Br. Droit de Recto, pl. 5. cites 47 E. 3. 11, 


(N. d) In whom it is to be alleged. Seiſin. 


[1. FF an advowſon be given in frankalmaigne before limitaticn to a 

religious houſe, which is after difſelved, and after the church 

voids, the paſſeſſion of the houſe is not ſufficient for the founder. 
2114 2. 

2. If the /ord claims to have an advowſon aliened in mortmain 

by his tenant, a ſein in the tenant is not ſufficient to maintain this 

writ, becauſe this is not any ſeiſin in him or his anceſtors. 21 E. 3. 


27. b.] 


Br. Quare 
Impedit, pl. 
40. cites 

S. C. 


4831 


Watſ. Comp. 
Inc. Svo. 

242. cap. 13. 
Cites S. C. 
Ibid. 212 


cap. 13. cites S. C. 


By whom. 


[3. Taking of eſplres by the incumbent is ſuſſicient for the patron, 
81 E. 4. 1. b. | 


F. N. B. 
30. (B). 
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2.6.0 d) Right of =" WM What Seiſiu ſhall be 
- Sufficient. 


Wal. Comp. [I. 7 ISSION and inſtitution of his ink without induction, 


8 
_ doth not ſuſfice to maintain this writ, becauſe in this writ 
2-41. CIP. 13. 
cites S. C. he ought to allege eſpleet in his clerk, as in perception of great tithes, 


S. P. Br. and this he cannot do without induction for before induction he 
debe, Fl. has no eſtate in the glebe. 38 E. 3. 9. Com. Hake AND Bicx- 


19. eites 38 

E. . 4.— LEY, 528. Quære 38 H. 6. 17.) 

S. P. Br. 

D. it de Recto, pl. 1. cites 25 H. 8. 3.—8. P. Br. Quare Impedit, pl. t. cites 22 H. 6. 27. 
F. N. B. 30. (B). 


98. _ 


S. 


[2. A ſeiſin before time of memsry is not ſuſſicient to maintain 
Fol. 384. this writ. 21 E. 4. 1. 2. b. admitted. 
1 [3. If a man has once preſented and his clerk induced, if there 
Tac. . are after diverſe uſurpations, yet this preſentment is ſufficient to 


241. cap. 13. maintain this Writ. 43 E. 3 15. 
cites ſame 
caſe; 


SM. 3) (O. d. 2) Right of Advowſon. Proceedings and 
* Pleadings. And what ſhall abate the Mit. 


I, UARE impedit was awarded good, notwithſtanding an 
Qn, of a meſne in the conveyance; contra in writ of 
right; and it may be that he in whom omiſſion is alleged, was 
never ſeiſed; and therefore the writ awarded good. Br. Quare 
Impedit, pl. 32. cites 44 E. 3. 21. 
2. In writ of right of advowſon, the tenant ſhall come and 
make defence, and may join the miſe by battel, or grand aſſiſe, 


&c. F. N. B. 30. (C). 


L484] 3. If 20 bring ꝛ?wbrit of right of advozuſon, or if it be brought 


againſt two, and the one dies of the one part or the other, the writ 
ſhall abate. Contra in a quare impedit ; for there after title made, 
the defendant is become actor, and he may recover damages againſt 
the plaintiff, Br. Quare Impedit, pl. 6. cites 9 H. 6. 39. 

In this 4. In writ of right of advowſon, the ſheriff may ſummon the 


wine the defendant in the church. Per Danby & Cott. Br, Quare Inipedit, 


— an pl. 15 2. cit?s 11 H. 6. 3. 


the glebe | 
gay — glebe ſhall be taken into the king's hands at the grand cape. F. N. B. 30. (B) in the new 
notes there (c) cites 11 Hf. 6. 3, 4+ 


5. In writ of right of advowſon, it is ſuſſicient to plead reco— 
very, without alleging preſentment. Per Priſot. Br. Judgment, 

pl. 51. cites 39 H. 6. 23. 
— de 6. In right of advow ſon the tenant ſaid that the demandant was 
| 5 d feiſed of the ſixth part of the advowyon at the time of the writ purchaſed, 
Li Lt per tot. Cur. it ſhall abate the whole writ; for the advowſon 
| 18 
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3g entire, and not ſeverable, and he cannot abridge his demand, nor Br. Abiidge 


1 |; 1 ment, pl. 
he cannot recover the entire, according to his demand ; and therefore 5 — 


he ought to have brought his writ of 5 parts. Br. Brief, pl. 316. S. C. 
Cites 5 II. 7. 7. 


+ Patron by 


the canon 


(P. d.) Jure Patronatus. | What. | In general. 
| law, as alſo 


[1. F one man preſents his clerk to the biſhop within the 6 months, in the feuds, 


. : a - h ith 
aud another alſo preſents his clerk ; in this caſe the church is * 1 


litigious, and the biſhop may award this writ of jure patronatus las doth 

to inquire to whom the right belongs. ] — 2 
ſignify a perſon 20h» hath of right in him the free donation or gift of a benefice, granted originally upon the 
bounty and benefice of ſuch as funded, erected, or endowed churches with a confiderable part of their re- 
venue. Godolph. Rep. 178. cap. 16. ſ. 1. 

When the ordinary inquires de jure patronatus, he makes commiſſion to his clerk to do it. Bre 

Quare Impedit, pl. 12. cites 33 H. 6. 12. &c.—— The jure patronatus is only for the excuſe of the 
biihop. Br. Quare Impedit, pl. 12. 
t If ravs patrons, each preſenting a right or title to the preſentation, ſhall preſent one and the ſame per- 
ſen ſeverally to the biſhop, to be admitted and inftituted to the church, the biſhop cannot admit him 
generally, 4 muſt in his admittance of the incumbent admit him incumbent of the preſentation enly of one 
of them; and if they make ſuch ſeveral preſentations, claiming by ſeveral titles, the biſhop is to direct 
his writ de jure patronatus, for that in fuch . .e the church is become || litigdus, yet the biſhop is 
not to award tne ſaid writ but at the inſtance and requeſt of the ſaid parties. Godolph. Rep. 180. cape 
16. f. 3. — S. P. Watſ. Comp. Inc. 3vo. 405. cap. 20. Cites Parſons Law, 100. cap. 13.— ] Br. 
Quatre Impedit, pl. 8. cites 21 H. 6. 44. S. P. 


O2. This writ nes out of the chancery of the ordinary. 34 H. 6. Where two 

Jar atrons pre- 
39. b. per Moyle. | = * ** 
ſhop is wont tv decree a f receſi commonly called gegetium de jure patrenatus, (that is) a day f, and 
certain is appointed by the biſhop to fit in the church that is void, and a myniticn decreed to be ſerved on 
the patrons preſenting, and the clerks preſented, then and there to be preſent to ſee proceedings in 
the ſaid buſineſs according to law, to which end a citation iſſues to 12 perſons, whereof 6 of the clergy 
and 6 of the laity, all of the neiglbourbecd of the ſaid vacant church, to be then and there allo preſent by 
way of an inguiſt, and on their corporal oaths, to inquire on certain articles then miniſtered to them, 
touching the right of preſentation to the ſaid benefice. Theſe articles confit chi:fly of theſe four 
heads, viz. (1), Who laſt pr:ſented to tie faid church when it was laſt void, as alfo tor the laſt two or 
three times when it was void. (2), Hhcther the perſon or perſons who laſt preſented, or theſe laſt two or 
three times or turns, at the time and times of vacancy of the ſaid church, did preſent in bis or their 
own proper right and title. (3), Whether either of the clerks m preſented be known or ſuſpected of any 
notorigas crime, or of hereſy, fimony, perjury, adultery, or drunkenneſs. (4), Whether either of the 
clerks now preſented, hath given or promiſed, either by himſelf, or any other, for him and in his name, 
or by or with his conſent or knowledge, any money or other gratuity directly or indirectly, for obtain- 
ing of his preſentatian to the ſaid bene ſice to the patron thereof, or to any other who preſented the faid 
* clerk, or cauſed him to be preſente l. On which articles, if it be found by the verdict of the ſaid 
jury, that ſuch or ſech of the ſaid patrons was in the poſſeſſion of the preſentation at that time, when 
the church was laſt void, then is his clerk to be admitted, if there be no other legal impediment to hin- 
der it, that is, nothing to affect him with, contained in the 3d or 4th laſt precedent articles. Godolph. 
Rep. 179, 180. cap. 16. ſect. 2.—S.P. Watſ. Comp. Inc. Svo. 422. cap. 22.—S. P. Mal. Qua. Imp. 
169. cites Gibſ. Cod. 816. And ſays further, that the jure patronatus being awarded, is te bs executed 
according to the =—_ of proceeding in the eccleſiaſtical courts ; that the biſhop, if he pleaſes, may fit himſelf 
e: judge ; but that the uſual way is by commiilion iſſued to his chancellor, or to ſuch other perfon or per- 
ſons as he ſhall judge proper; that a gencral citation of all oppoſers be alio affixed to the door of the va- 
cant church in time of divine ſervice; that there ſhall be a citation of a jury of 6 clergymen 
and 6 laymen of the neighbourhood, or of as many more as the biſhop pleaſes, the proportion be- 
ing obſerved of clergy and laity, that there be as many of one ſort as the other; and theſe are bound 
to appear under pain of ſpiritual cenſures, the clergy of ſequeſtration, and the laity of excommuni- 
cation; ard if there be 6 of each, the reſt are pronounced contumacious, and the court proceeds, 
that the clergy and laity, who are of the jury, be ſworn to make faithful inquiry, viz. fſt, A 
cle k, and then a layman. The articles or heads of enquiry are to be delivered to them, as, [ beſides 
others mentioned above] whether the church became vacant, and if vacant, how it became ſo? Who 
hath the inheritance of the advowſon? Who ouzht to preſent to the vacant turn? With ſuch other 


_ circumſtances as the biſop ſhall ſee cauſe to inquire into; that the parties or their counſel do ſer 


*[ 485] fo th 


Sy p_ ape .,4 ot ky * 2 
4 W o Y N 0 
_—  — — — — ù— — — __— TN * 2 Bag 
_— 
— — 93 - * a — > 2 


r N r r ptr JOS mm ages; ir 6 apr r l SMN 
* * 
— - — — — 


* # 
—ꝓ—̃—ũ ũ ͤ — — wire we HO DS — 
— — — * 


485 


forth their title, and produce their evidences 
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ſuch time and place as the judge ſhall afigu. 


Br. Nuga- [3- The biſhop ought to make this inquiſition at his peril. 34 H. 6. 
da ity I 1. b. per Priſot. ] 

6. 13. That (A. This writ ſhall be ſued at the cet of the ordinary, becauſe 
in duns it is for his excuſe, and for his eaſe. 5 H. 7. 22. per Brian; but 
_— dne Keble contra. 

pleaded, that (5. Contra 34 H. 6. per Danby and 2 Doctors. 35 H. 6. 19. 
= — per Prifot. ] | | 
x- 1.4 (6. But it ſeems contra, becauſe the ordinary is at bound t9 
that where award a commiſſion to inquire de jure patronatus ex officio, but 
— _ at the prayer of the parties. 8 E. 4. 24. b. per Curiam. 5 H. 7. 
by different 20. b. per Keble. 22 H. 6. 30. per Mark.) 


; and that the verdict be given, either the ſame day or ap 


clerks be- [7. Fer when the church is litigious, he may ſuffer the lapſe to 
ing preſent- incur without inquiry. 34 H. 8. 41. Curia. 35 H. 6. 18. b. and if 


ed to him b — 
— he ſhall be compelled to award it ex officio, then he ſhall never 


patrons, that have any lapſe. 35 II. 6. 19. And by 34 H. 6. 38. it ſhall be at 
_ : the cofts of the parties; becauſe the ordinary is judge in this caſe.] 
bound to preſent any clerk till he has awarded a commiſſion to in4uire of the right of patronage, 
and this at the coſts of ſome of the patrons or their clerks, and that if fix montns paſs they may 
make collation by lapſe. And per Cur. it ſuffices to ſay that the church was litigious, and ſhew 
how, as above, and that the 6 months paſied, and he made collation by lapſe, judgment, &c. without 
| thewing the other matter above; for it is a good replication for the plaintiff to ſay that he required 
him to inquire de jure patronatus, and he refuſed ; for then he is diſturber, and ſo his plea good, and 
the other matter is only ſurplulage ; for it is only to excuſe the biſhop when he is thereof accuſed, Nota, 
per judicium— It was agreed that the jure patronatus fall be ſued at the ceſts of the party or bis cler, 
and the biſhop is not bound to be at the coſts, for he, is judge in this cate; but where the court 
writes to the biſhop to certify baſtardy or matrimony, or the like, there he ſhall do it at his own 
coſts ; for there he is a miniſter. Br. Quare Impedit, pl. 12. cit-s 33 H. 6. 12 & 32. 34 He 6. 11. 
38. & 35 H. 6. 18.—8. P. Br. Coits, pl. 2. cites 34 H. 6. 38. 


Br. Nuga- [8. If the ordinary be required when the church is litigious, 72 


2 7 fl. award a jure patronatus, he ought to award it, otherwiſe he is a 
6. 13. Br. diſturber. 34 H. 6. 40. per two.] 


Quare Im- f 
pedit, pl. 12. cites 34 H. 6. 11. 38. and 35 I. 6. 18. — Watf. Comp. Inc. Svo. 191. cap. 12. 


Cites 34 H. 6. 40. 


See the [o. 22 H. 6. 30. It is ſaid that the party, at whoſe ſuit this 
ol. wo writ is awarded, fall name the commiſſioners ; but there the judges 


S. P. Per ſay that is marvellous that he ſhall aſſign his judges.] 


Hobart Ch. [10. If one only preſents, yet the biſhop may award a jure patro- 


— natus. 21 II. 6. 44. 34 UI. 6. 40.) 
one pre. [II. If one only preſents, a jure patronatus may be awarded. 
ſents, yet if 21 H. 6. 44.] 


the biſtc 


makes . of bis title, as in many caſes he may juſtly, being a ſtranger to it, he may require ſatiſ- 
faction by jure patronatus; for, a notatione nominis, it doth not imply diverſe parties, as a juris utrum 
doth, but is like a quo jure. And therefore take the caſe to be, that a parlon is deprived by the ordi- 


nary, or reads not his artcles, in which caſes the church is void, and yet notice muſt be given to. 


the very patron for that time, or elſe the lapſe incurs not {which is inconvenient for the church, 
and a prejudice to the ordinary) how ſhall he now allure himſelf of a ſufficient notice? for if he give 
notice to him that is not patron, for this very turn, his notice is vain, and the patron perhaps knows 
not of the deprivation, or if he knows it, needs not preſent without notice given him. I hold, in this 
caſe, his way is to award a jure patronatus, with ſelemn premonitions quorum intereſt, and then in- 
quiry being made who is patron, then to give him notice; and if he preients not within 6 months, then 
the ordinary may collate, though that ſhall not bind the very patron, yet it ſhall excuſe from diſtur- 
bance upon ſpecial ma: ter ſhewed. Hob. 319. pl. 394. incu of Elvis v. Archbiſhop of York. 


*[480] | | [12. But 
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2. Bt if 2 preſent, there ought to be awarded 2 jure patrona- If 2 preſent 
; 21 H. 6. 44-] ſevcraliy, 

1 988 | there 2 com- 
niſſons de jure patronatus ſoall be azvarded; and if the one be found patron by the one, and the other by the 
other, there the church is litigious. And if their titles are net diſcuſſed within tho b montbs, the biſhop 
may preſent by lapſe. Br. Quare Impedit, pl. 80. cites 21 H. 6. 44.— Wat. Comp. Inc. 5 vo. 406. 
cap. 20. cites S. C. but adds, that Sir Simon Degg makes a quære whether the biſhop in this caſe may 
Jet the church lapſe, and fo collate? Or whether he be not bound to admit on- of the cicrks at his 


election? and cites Parſons Countellor, 14. 


(13. If the ordinary admits the clerk of him, for whom the right Jus patro- 


- ; 1 1 ; , NE natus bind. 
ir found upon this writ, this ſhall excuſe the ordinary; for he ſhall — — 


not be a diſlurber, though the right in a quare impedit be after Patres ia 
found for the other. 34 H. 6. 11. b. per Prifot. 34 H. 6. 38.] 27e. 
edit, but is 
nal even to the true patron ſo far that he cannot imp-ite diſturbance to the ordinary following that verdict. 
Hob. 317. Elvis v. Archbp. of Vork & al.— Watt, Comp. Inc. 8vo. 419. cap. 21. Cites lame Cales. 


-—_ — 


[14. And if the commiſſioners certify otherwiſe than is found before * 
them, yet if the ordinary does according 19 the certificate he is excuſed. a — 
22 H. 6. 30. Per Newton; for the iſſue 1s between the ordinary and cites S. C. 
patron, which was the certificate of the commiſſioners.) | 

[15. But if the right be found fer the patron upon this writ, and 
the ordinary after admits the clerk of the cther patron, it ſhall be at 
his peril; for + he may well enough admit him, notwithſtanding f Fol. 385. 
the commiſſion, and finding for the other. 34 H. 6. 11. b. For 
it ſeems that it is but for his better information; but ſee 22 H. 

0. zo. where the ordinary alleges a certain certificate by the com- 1 
miſſioners for a patron, and the plaintiff in a quare impedit, be- 


— 


umu 
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: fore the right tried in it, traverſes that the commiſſioners did not 4 | 
f certify the right ſor the other patron. 34 H. 6. 41. i 
[16. Bur when the right in this writ is found for one patron, S. P. Br. 4 
and the ordinary admits the clerk of the other patron, if it be WY _ $31 
. . . . . 33 *$4 
after found in quare impedit, that the right appertaius to the patron — ry #1 
for whom it was Fund in the jure patronatus, he ſhall be a diſturber. 12. & 32. | 
Pritt 34 H. 6. 11. ot 
34 H. 6. 11. b. by Pritot.] 3 | 2 i 
H. 6. 18. per Prifot.— And though the biſhop in going azaint the verdi chances to admit the clerk of 141 
the true patron, yet this will not excuſe him from diſturbaice in quatre impedit by the perſon for whom the 4 
verdict was found; for it is no pic to lay that he admictes the true patron's clerx. Watſ. Comp. Inc, 11 
Svo. 419, 420. cap. 21. | | 
_ 
b 4 
17. Otherwiſe it is where it is h fr him who is preſented, 1 The or- ih 
; . E * . . . . - - yo! : 
quzre whether the ordinary may ſuffer lapſe to incur after it is ©2ary is 111 
bound to ad- - 


found for one in this writ. It ſeems that he cannot; for 35 H. mit the 
6. 19. by Priſot he ſhall not have any laßſe after it is found for one ; clerk of 


for he is + bound to admit his clerk. 21 H. 6. 44, 45+] — 


* by the inquiſition de jure patronatus, if he preſents after the verdict, whether he preſented before the 
commiſſion or not. Br. Quare Impedit, pl. 80, cites 21 f. 8, 44+ per Newton, Paſton, and others. 


Watſ. Comp. Inc. 8vo. 405. cap. 20. 
4871 


(18. If it be found in this writ for one patron, the ordinary is | 
not bound to admit his clerk without a ge requeſt made by the — — = 
clerk, and it needs not for the patron to make a new requeſt or citesS. C. 


— „ 
_— 
_— 


1 a 2 jam. S. P. Br. ö 
preſentation. 34 H. 6. 12. per Curiam ] Gon 
pedit, pl. 12. cites 33 H. 6. 12 & 32. 34 H. 6. 11 & 38. 35 H. 6. 19. In ſuch caſe the ordinary 
13 | is 


— 
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is not bound to admit ſuch patron's clerk if he does not preſent him, and labour to have him admitted, 
Br. Quare Impedit, pl. 80. cites 21 H. 6. 44. Per New:on, Paſton, and other juſtices, 

— ig. If a difurber preſents without any other, the biſhop may in- 
1 by the writ. 34 H. 6. 40.) 

cap. 21.cites [C 20. But if in the ſaid caſe it be found that another ſtranger has 
* right, if this ſtranger preſents within the 6 months, the ordinary is 
— In. obliged to admit his clerk; but if he does not preſent within the 
dit, pl. 12. 6 months, then the ordinary is obliged to admit the clerk of the 


— diſturber. 34 H. 6. 40.] 


34 H. 6. 11. 38. & 35 H. 6. 18. per Priſot. 


(P. d. 2) Ne Admittas. Lies for whom, when, and 
in What Caſes. | 


The courſe 1, WHERE one hath an action of darrein preſentment, or of 


— quare impedit, depending in the common pleas, and he 
—. ſuppoſes that the biſhop will admit the clerk of the defendant 
ſeating pendant the plea betwixt them; he may ſue a nc admittas, di- 
— ag. rected to the biſhop. F. N. B. 37. (F). 


ter the quare impedit is depending, to ſue a ne admittas to the biſhop, and if the biſhop then admit: 
the clerk of any other pending that ſuit. and the plaint ft recovers, he ſhall have a gquare incum- 
bravit, and thereby remove any that comes in hanging the writ by whatſoever title he comes in, 
and ſhall force him, who hath right, to recover by quare impedit; but if he ſues not ſuch writ, if 
then the incumbert of a ftranger ſbru!1 come in by goed title pendente brewi, he ſhall bar him _—_ ac a:, 
and ſhall hold him out. Per Popham Ch. J. Cro. J. 93. Mich, 3 Jac. B. R. in the caſe of Lan- 
caſter v. Lowe. - Watſ. Comp. Inc. S vo. 428, 429. cap. 22. 


S. P. Butnot 2, This writ of ne admittas lieth for the plaintiff in a quare im- 
till the wwrit dit F N B _ F x 
of quare fpedit. F. N. 37. (8). 

it be returned, and not meſne between the teſte and the return in bank; for no plea is pending. 
Br. Quare Impedit, pl. 124. cites 2 E. 4. 11. Per Moile J. Watſ. Comp. Inc. 8vo. 428. 
cap. 28. cites S. C. | | 

It ſeemeth that the d-ferdant may ſur 1hir gurit as well as the plaintiff, if the defendant do ſuppoſe 
that the biſhop will admit the clerk of the plaiutifi pendant the wiit. F. N. B. 37. (H). 


Watſ.Comp. 3. Ne admittas ought to be ſued within the fix months after the 
m_ Deo 8 avoidance ; for after the 6 months he ſhall not have this writ, be- 
— * cauſe then the biſhop may preſent for lapſe; and therefore it is in 
& Regiſt. vain then for to ſue this writ, becauſe the title to preſent is then 
Oris. 31. b. devolved unto the biſhop ; but the king may ſue this zvrit after the 
6 months, where he hath a quare impedit depending, or aſſize de 
darrein preſentment, becauſe that nullum occurrit regi; but there 
is a rule in the Regiſter, thus, notandum eſt, quando rex præſen- 
tat ut in jure coronæ, tunc incurrit ei tempus. But this is not 

law at this day. F. N. B. 37. (F). | 
[488] 4. Ne admittas does not lie, if the plea be not depending in the 
. Watſ. Ljng's court by quare impedit, or aſſiſe of darrein preſentment ; 
<a og and therefore there is a + writ in the Regiſter directed into the 
cap. 22. Chief Juſtice of the Common Pleas, to certify the king in the 
cites 5. C. chancery, if there be any pleas depending before him and his 
companions by writ betwixt ſuch and ſuch perſons, &c. and _— 
| ore 


„ 
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fore it ſeemeth the writ of ne admittas ſhall not be granted before 
the ting be certified in the chancery, that ſuch pleas of quare impedit 
or darrein preſentment be there depending in the common pleas ; but 
yet the writ of ne admittas may be granted out of the chancery 
directed unto the biſhop, that he de nat admit, c. before the king be 
certified in the chancery, that ſuch plea of quare impedit or dar- 
rein preſentment is depending in the common pleas, and then 
the party grieved may require the Ch. J. to certify the king in his 
chancery, that no ſuch plea is depending there, and thereupon 


the party grieved ſhall have ſuch Writ. F. N. B. 37. (H). 


(Q. d) * Writ to the Biſhop. At what Time it ſhall 
| be granted. 


[1. * A quare impedit againſt the pufron and incumbent, if a 

writ to the biſhop be adrudged againſt the incumbent upon his 
plea, yet writ ſhall not i ue ill the flea between the plaintiff and pa- 
tron be determined. 25 E. 3. 34. b. 20;ucged twice. ] 


488 


® Writ to 
the biſhop 

to admit a 
clerk is a ju 
dicial latitat. 
12 Rep. 59. 
cites Dyer. 
Watſ. Comp. 
Inc. 8 vo. 
524. cap. 27. 
Cites 8. Co 
that the 
plaintiff all 


not have writ to the biſkop until and unleſs it be alſo adjudged againſt the patron. 


[2. In quare impedit againft two, if judgment be given againſt 
the one upon nient dedire, no writ to the biſhop ſhall be granted 
againſt the other, till the plea of the other be determined; for he 
may forecloſe him of the writ. 17 E. 3. 58.] 


Watſ. Comp. 
Inc. 8vo. 
$25. cap. 27. 
Cites S. C. 
It two de- 
fendants 


plead ſeveral bars in quare impedit, nt the one is f: und againſt the plaintiff, and the other with the plain- 


tiff, the plaintiff ſhall not have any writ to the biſhop. 


for the plaintiff, no writ to the b:-ſhop ſhall be awa.ded till after the other ilue be tried. 


pl. 85. — Watf. Comp. Inc. S vo. 525. cap. 27. Cites S. C. 


3. If the king recovers in quare impedit again/f F. S. by ment 
dedire, having another quare impedit pending at the ſame time againſt the 
faid J. S. and M. N. he ſhall have writ to the biſhop immediately, 
againſt J. S. upon the recovery before the plea in the other writ 
determined, becauſe thoſe are ſeveral oriyinals, 17 E. 3. 58.] 

4. But if the king recovers agai an incumbent of a provenaary, 
becauſe he claims of the collation of the biſhop of the dinceſs, yet if the 
king has another quare impedit again/? the biſhop alone f the ſame 
provendary, no writ to the biſhop ſhall be granted againſt the in- 
cumbent till the plea be determined between him and the biſhop, 
though thoſe are /zveral originals. 25 E. 3. 47. adjudged.) 

5. Before writ iſſues to the biſbep, writ ſhall be awarded to the 
biſhop to inquire if the church be void, and alſo of the value of the 
church, and if the 6 months were paſſed, or not. Br. Quare Impe- 
dit, pl. 49. cites 7 H. 4. 34. 36. 

6. In quare impedit again 2, proceſs continued to the diſtreſt, at 
which day the one appeared, and the other made default, and writ 
to the biſhop was awarded againſt the one, and the other com- 
pelled to anſwer by the opinion of the court. Br, Quare Impe- 


dit, pl. 89. cites 14 H. 7. 19. 


judgment was that he have writ to the biſhop and damages for half a year, et ceſſet 
Vor, XVII. O 


Though the p ea of one be tried firſt, and found 


Jeak. J 3» 


Watſ. Comp. 
Inc. S8vo. 
5? &. C4P.27. 
cites S. C. 


Quare impe- 
dit againſt 3, 
the plain: 
recovered 
default 
againſt the 
one; and 
executio u. 
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it be tried againſt the other defendant; for otherwiſe this execution againſt the one alone ſhall abate 
the writ againſt the others; for he cannot recover the preſentation againſt the others, when he has 
the preſentation by the firſt judgment; as in treſpaſs againſt two, and it is found againſt the one, 
and he takes execution againſt him, the writ ſhall abate againſt the other, Br. Quare Impcdit, pl. 137. 
cites 20 E. 4. 1. and 10 E. 4. 11. 13. c 


S. P. Waſ. 7. A man ſued divers guare impedits againſt the biſhop, and lie 


Comp. Inc. as nonſuit in all but one writ; the defendant had not a writ to the 


cap. 25. cites biſhop until that writ was determined. F. N. B. 38. (R). 
R. 2. 
Brief al. Eveſque, 16. 


Mat Comp. 8. A. recovered in a quare impedit againſt B. and C. and had 


— => N judgment to have a writ to the biſhop. And a writ of inquiry of 


cites S. C. damages iſſued. Now the defendants brought error. And by the 
Court that writ ſhall abate, becauſe judgment is not given upon 
the entire record, and that a writ to the biſhop ſhall no: iſſue fill 
the writ inquiry of the ualue be raurned, unleſs the plaiutiff re- 
leaſe the damages; and that by the Court and all the clerks. 
Noy, — Mich. 39, 40 Eliz. C. B. the Biſhop of Glouceſter & 
al. % Yeah 


| 
Fol. 386. (R. d) Writ to the Biſhop. Hat Court may award il. 
— 


[1. Tz EY who held plea in a franchiſe, cannot award a writ to 
the biſhop. 11 H. 6. 3.] | 
Avwrit ws [z. In ales a writ cannot be awarded to the biſhop by the 5 


awarded to „. : 
earch. tices there. 11 H. 6. 3.] 


biſhop of Canterbury, becauſe the Biſhop of St. David's was party; and it was aſſigned for error for 
that the juſtices of the grand ſeſſions have no power to write to him, they having no power to puniſh 
him if he does not obey. And the court doubted of that point; but it ſeems prima facie, that they 
well may write to him; for it i: newv @ court of the king's, and a quare non admiſit lies, if he does not 
admit. But when they were the marches in Wales, they had no ſuch power; and for that reaſon a 
guare impedit did lie in the adjoining counties, but not fo at this day. But they would adviſe. Cro. 
C. 342+ Cort v. Bp. of St. David's, Owen and Pritchard. — Watſ. Comp. Inc. $yo. 549. cap. 28. 
cites S. C. Jo. 332+ S. C. judgment was aſh̃tmed per tot. Cur.— Sid. 92 at the end of Wixx's 
caſe, the reporter ſays it ſeems that the grand ſeffions of North Wales cannot write to the biſhop; and 
that this is the teaſon that quare impedit does not lie there. 


(S. d) Writ to the Biſhop. Mo ſhall have it. 


S. P. Watf. [I. IN quare impedit the defendant ſhall have writ to the biſhop, 


Comp. Inc. FE | 1 
fl 265; if it be found for him; for lie is actor as well as the other. 


Cap. 26. 9 H. 6. 31. 18 E. 3.15. b.) 
Warſ.Comp. 2. In a quare impedit, if the defendant makes title to himſelf 


Inc. BY. and a flranger to the church, and after the 2 is nonſuited, 
520. cap. 27. : A 
Gites S. C.— yet the writ to the biſhop ſhall be awarded only for the defendant, 


S. P. F. N. and not for the ſtranger alſo, becauſe he is not named in the writ, 
= 13 E. 3. Brief al. Eveſque, 20. 25.] | 

the new notes (a) cites 8. C. And fays, fee alſo for this 11 H. 6. 8. where A. B. and C. parceners 
brought a quare impedit againſt C. who ſevered, and afterwards A. and B. were nonſuited ; C. ſhall not 
have a writ to the biſhop without title thewn, and yet on the title ſhewn the title would appear for the 
plaintiff, See 13 E. . pl. 20 & 25. 


3. Baron 
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3. Baron and feme brought quare impedit, aud the feme died pend- 
ing the 4urit, yet the writ remained good, and the baron had writ 
to the biſhop as tenant by the curteſy. Br. Quare Impedit, pl. 67. [ 490 J 


cites 38 E. 3. 35. 5 ; 
4. The incumbent ſhall not have a writ to the biſhop where his Br. Brief, 
lea is found for him, if the patron makes default, and will not ey rf 6. 


plead. Br. Encumbent, pl. g. cites 7 H. 6. 36. 34+ S. C. 


(T. d) Writ to the Biſhop for a third Perſon not Party. 
In what Caſes the Writ ſhall be awarded for a third 
Perſon not Party to the Writ, 


g Inc. 8v0. 
be] found that neither the one nor the other has right to pre- 4a 


ſent, but a 3d perſon not party to the writ, the writ ſhall be awarded 
for him. 17 E. 3. 23. Wilby ſaid that it had been ſo ſeen.] Gr 


note in the marg. cites 7 E. 2. Darrein Preſentment, 26 E. 3. 41. And adds, that therefore one can- 
not make title to a preſentment in time of war. _—-F. N. B. 39. (C). becauſe the writ is quis advoca- 
tioni ultimo præſentavit perſ-nam, &c. And in the new notes there (d) ſays, ſee Bracton 248. accorde 
ingly, where the aſſiſe is talen per modum aſſiſæ, and net per medum juratæ. And ſays, fee allo 13 E. 3. 
Bev. al. Eveſque, 20. by Aldred, and 17 E. 3. 22. by Wilby, 


Lt. N an afſiſe of darrein preſentment between two men, if [it Watſ Comp. 


— . CI 


(U. d) In what Cafes the Xing ſhall have a Writ to 
the Biſhop, [Hough he be] not Party to the Writ, 
[or though the Iſue be not found for him.] | 


[1. IN quare impedit by the king, if the iſue be, whether the 

king has all the advowwſon or not, and the jury finds, that he 
has only a 3d part, but that now it is his turn to preſent ; though the 
iſſue is found againſt the king, yet becauſe it appears that the king 
has title, the writ ſhall be awarded for him. Mich. 14 Ja. B. 
adjudged between the KN and the BisHop or ROCHESTER. 


Watſ. Comp. 
Inc. $vo. 
529. cap. 27. 
cites S. C. 
Hob. 1:8, 
119. pl. 149. 
S. C. re- 
ports, that 


Hobart's Reports, 165. Same caſe. For this matter, which is the jury 


. 5 found that 
found, is not out of the iſſue.] the aa 


ſon in fee was preſentable by the king by 2 turns contiguous, and by the Jiſpep fer the zd turn; ani that 
the king's firſt turn was ſatisfied by preſenting his clerk, now dead, and that ibis is the king's 2d turn, 
and concluded, if upon the whole matter the court doth judge, that the king was ſeiſed of the ad- 
vowlon aforeſaid, ut de uno groſſo per ſe ut de feodo & jure, then the jury found ſo; if not, then 
contrary. And though this verdict did not find tte iſſue for the king, (for the iſſue was to be underſtood 


of the whole advowſon,) yet becauſe it did =_— appear to the court by the verulct, and 
of the iſſue, that this preſentation did of right 


that not out 


elong do the king, theretoie the court did award a 


writ to the biſhop for the king, and to remove the clerk of the biſhop; and to this alſo the biſhop 


aſtented, which was ſo entered in the record of the judgment. Brownl. 164. S. C. 


[2. In quare impedit by the univerſity upon the fatute, becauſe 
J. S. was a recuſant, if defendant pleads in bar, that J. S. was 


convicted for a recuſant, and that the manor, to which this advowſon 


is appendant, was ſeiſed for the king, for his part of the recuſancy, 8 


and after the king granted to him the manor *vith the appurtenances, 
Sc. upon which the univerſity comes and acknowledges the plea 
to be true, In this caſe a writ ſhall be awarded to the biſhop for 

Oo 2 the 


Waiſ. Comp. 
Inc. Svo. 
527, 528. 
CAP. 27. Cites 
Mo. $72, 
Trin 14 fac, 
S. C. by 
name of te 
Univerlity 
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400 Preſentation, 
of Cam- the king, becauſe nothing paſſed out of the king by the grant 


_ = without naming the advowſon, and ſo the right remains in the 
Norwich. king. Mich. “ 14 Ja. B. Adjudged. The Univerſity of CaMBkIDGE 
— — and YAKESLEY's caſe. Hobart's Reports, 169. 5. C.] 

title to 7 | 
the king appears aufen the recerd, there the Court will award a writ to the biſhop for the king ; but not 
where the title to the king appears upon evidence. 


[ 491 ] | 
Co in quare 3. If an allet brings aſſiſe of darrein preſentment, and it is found 


impedit be- for the abbot, and in inquiring of the colluſion the collyfign is found, 


peer come 


mon perſons, the king upon this matter ſhall have writ to the biſhop without 


if ita rs 
bs xi other preſentment. 21 E. 4. 3. b. pl. 5. per Chock. 


title, that tbe king bas right to preſent, he ſhall have writ to the biſhop without other matter ſhewn, . 


21 E. 4. CO d. pl. 5 Per Chock. 


Ibid. in the 4. In a guare impedit + betevixt 2 firangers, if there doth appear 


ts, & to the Court a title for the king, they ſhall award a writ unto the 


Accordant, biſhop for the king. 1 F. N. B. 38. (E). 

21 E. 4. 3. b. | 

Per Choke. || 11 H. 4. 71. Per Hankf. And fo it ſhall iſſue if it be found againft the king in a quare 
impedit; and yet if the right appears for the king on a ſpecial verdict, he ſhall not have a writ to 

the biſhop. Rex verſus Etpiic. Roffen. See 4 Eliz. 243. 16 H. 7. 12. F. Brief al. Eveſque, 13. 

Bro. 86 44 E. 3. 1c. Stamf. 9 5. 2. Br. Brief al. Eveſque, pl. 8. cites S. C. & P. per Hank. 

and Hill. But Culpeper contra. And Brooke makes a quzre. ; | 

+ S. C. cited by Walmſiey. Le. 63, 64. pl. 84. in caſe of Bevreary v. Cornwart. Mich. 29 El. 
and ſaid, that the judges (hall in no cafe reſpect the title of the king being a ſtranger to the writ, 
but where a title appears for him upon the & pieading or otherwiſe within the record, and ſo is 11 H. 4. 
224. [71. b.] by Hankford. But if a clear title for tile king be confeſſed by the parties upon pleading, a 
writ to the b:ih-p ſhall iſſue for the king. So if ſuch matter appears in evidence, &c. the land is ſeiſable 
into the hands of the king.—5 S. P. per Doderidge J. Mo. 901. cites 33 H. 6. 34. 16 H. 7. 12. 
11 H. 4. 71. b. pl. 7. F. N. B. 38. (E). 

Hobart Ch. J. laid, that the King has a prerogative, that where clear title appears for him, writ to 
the biſhop ſhall be awarded for the king. But he aid, this is to be intended where his title appears 
by the conteffion of the parties, or by title without difficulty or queſtion; for upon nihil dicit writ 
- hall not iſſue for the king, nor upon title appearing by evidence to the jury, as was held in the caſe 
of the UxiversiTY cf CAMERIDGE ve WALGRAvE and YAXLEY., But if it appears upon the re- 
cord ot the pleading, or by the confeihon of the parties, the writ ſhall iſſue for the king; otherwiſe, 
not. Mo. geg. in the caſe of Colt and Glover v. the Biſhop of Coventry and Litchfield. 

1 S. C. & P. Arg. and cites 21 E. 3. 30. and 12 H. 7. 12. Bur where the title appearing was only 
matter of fact ſuggeſted by plea of the Attorney-General in a writ of error brought of a judgment, 
the court held, that the plea ought to be rejected for that reaſon of its being matter pf fact only, and 


eſpecially in this writ of error, the judgment being given in C. B. and execution for the damages be- 


Ing given in the caſe, and increaſed by the ſtatute of 3 H. 7. which is not to be eſtopped, or the parties 
to be delayed by ſuch bare ſurmiſes, not being grounded upon any matter of record. And after further 
argument by counſel all the court ſeriatim delivered their opinions, that the pleading is merely void, 
it being upon a ſurmiſe, and without any record ſhewn. And that there cught te be a clear right and 
title appear for th: king, and cenſ [[:d by the parties in pleading, ar otherwiſe fully at parent; tor if not, the 
Court ought not to award a writ ex officio for the k.ng. Cro. C. 192. pl. 4. Mich. 16 Car. B. R. 
Reſolved by all the juſtices of B. R. in the caſe of Yates v. Sir John Dryden et al. -—— The caſe was 
this; a quare impedit was brought by A B. and C. againſt V. and the Biſhop of P. in which V. the 
incumbent pleaded, that be was parjon in parſenee of the preſertment of the king, to whom he derived a 


title as ſeiſed in fee of an advowlon in groſs. Upon iſſue joined, a verdi was found for the plaintiffs, 


 wwtich lik wiſe frurd the ſ-weral prints of the writ. The plaintiffs had Judgment to rec ver, and a corit 
awarded ts the biſhop to remove the incumbent, and admit the clerk of the plaintiffs; and /ikewi/e judg- 
ment of damage: for half a year amounting to 1001. The defendant brought a writ of error; and pend- 
ing that writ, the king brought a writ of right of advowſen . and by motion to the Court, the proceed- 
ings upon the wwrit of error pant n until tbe writ of right ſocuſd be tried. Thereupon a ſpecial verdict 
wa: frund conirary t be werdift in the quare imprait. After this verdict one of the tenants died. The 
counſel for the king nuſted ſtrongly, that the verdict in the wiit of right of advowſon (being a writ of 
the nh heſt na ute ſhould contro! the verdict in the quare impedit ; and the ved in the quare impedit 
found, that James Ellis, who was alleged by the detendant in the quare imp*cit to have been admitted, 
inſtituted, and inducted ad eccleſiam ptædictam ad præſentationem dictæ nupe: regin e Elizabethæ modo 
& fo ma prout the defendant had alleged, was not ſo admitted, &c and the ſpecial verdict in the writ of 
right found, that the ſaid Jatnes Ellis was ſo admitted, &c. ad eccleſiam prædictam ex _—__ 

. dictæ 


ot 


Preſentation. | _ 


diaz nuper reginte, which being a more high action, and expreſsly contrary to the former verdict in the 
quare impedit, deſtroys the plaintiff's title; for the queen had gained right againſt all by that preſenta- 
tion, but him who had the very right; and though the laſt jury had found, that the queen had minus 
jus habendi præſentationem, yet foraſmuch as the queen preſented ſhe had gained the poſſeſſion ; and 
then had majus jus than he who had not any title; and it appears not that the plaintiffs have any title, 
and therefore prayed a writ to the biſhop. The Court held, that the verdict in the writ of right being 
but a ſpecial verdict it does not appear (if the writ had not abated by death) whether judgment ſhould 
have been for the king or for the defendants, as this caſe is; and no clear title appears; for by the 
death of one of the tenants the writ of right abated, “ and the 2d verdict not in force; and that there 
is no ſuch contrariety appears by the verdict ; for the 2d verdict, if it had been in force, is no con- 
cluding record, but only an evidence, which may well be contradicted. But they all reſolved, that 
though the verdict had been in force, and had been to the contrary, yet being in this Court by writ of 
error, which was only to affirm or reverſe the judgment in C. B. they would ath:m the judgment, and 
that there was not any error therein; which they did, and awarded a writ to the biſhop. Cro. C. 585. 
Trin. 16 Car. Dryden & al. v. Yates & al. And ibid. 589. Mich. 16 Car. B. R. Yates Vo 


Dryden & al, 
*[ 492] 

5. In a quare impedit the iſſue was, if the advowſon was ap- 
pendant to the manor of D. or in groſs; and the jury found, that 
it was appendant; and further found, that the queen had right 
and title to preſent, for ſhe had preſented at the two laſt avoid- 
ances. And per Anderſon and Periam J. if it appears unte the 
Court upon the pleading, that the king had title to preſent, the Court 
ſhall award a writ to the biſhop for the king; but here appeareth 
no title for the queen upon the pleading, but only upon the verdict, 
ſo as the one part or the other may anſwer to it; and becauſe the 
Jury found for the plaintiff, the title found for the queen ſhall not 


be reſpected, but as mere nugation and ſurpluſage; for the fame 


was out of their iſſue and their charge; and it is no more than 
if one comes into the Court, and informs us of any title for the 


queen, there the Court ought not to regard it. 1 Le. 323. pl. 455. 


Trin. 31 Eliz. C. B. Norwood v. Dennis. 

6. If in quare impedit by the king, the king and party are at 
iſſue, which is found againſt the king, and title appears for the king 
by nient dedire of the party, yet the Court ſhall not adjudge for the 
king. Otherwiſe it is where the party confeſſeth the king's title. 
Cro. J. 216. Hill. 6 Jac. B. R. The zd reſolution in the caſe of 
Cumber v. the Biſhop of Chicheſter and Green. 


(X. d) Writ to the Biſhop without Title. In what — 2 


Cales. | Fol, 287. 
— nmnnd 


[1. N a quare impedit, if the writ abates by pleading of miſg > . 


noſmer of the plaintiff, the defendant ſhall not have any writ P, que, gl. 


to the biſhop. 31 H. 6. 15.] 286. cites 


IS. OC, — 


Waiſ, Comp. Inc. 8vo, 522. cap. 27. cites 8 b. 7 Rep. 27. b. cites F. N. B. 38. (Ma). 


2. So if defendant pleads miſnoſmer of himſelf te ſhall not have S. P. Br. 


any writ to the biſhop. 31 H. 6. 15.] — pl. 


26. cites S. C. F. N. B. 38. (M). — 8. P. Watſ. Comp. Inc. 8 vo. 522. cap. 27. cites S. C. 


[3- So if the writ abates for inſufficiency, the defendant ſhall —— = 


not have any writ to the biſhop. ] — 
Pl. 26. cites 31 Hl. 6. 15. —fF. N. B. 38. (M). If it abates for falſe Latin, or for want of form ; 
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492 | Preſentation, 


a nominare for preſentare, &c. the defendant ſhall not have wiit to the biſhop. Br. Brief al. Eveſque, 
pl. 10. cites 14 H. 4. 11. Per Hank. Clearly, ———S, P. But the plaintiff may have a new writ of 
gore impedit. Watſ. Comp. Inc. Evo. 451, 452. cap. 27. cites 3 H. 6. 3. 31 H. 6. 15. F. N. B. 
38. b. 38 Aſſ. 9. 7 Rep 27. Sir Hugh Portman's caſe. 


But if the defendant pleads in abatement of the writ by matter in fa, he ſhall not have ** 


mo biſhop, if he does not make title. Br. Brief al. Eveſque, pl. 9. cites 12 H. 4. 11. Per Hull 
Yo ; | 


S P. Br. [4. But if the writ abates fer default in the count, the defend. 
Brief al. ant ſhall have writ to the biſhop, 31 H. 6. 15.] 


Eveſque, pl. 
26. Cites S. C Watſ. Comp. Inc. $yo. 519. Cape 27. cites 5. C. 


[493] Cs. In a quare impedit againf? diverſe patrons, if the writ abater 
Watſ.Comp. becauſe one of the d:fendants was dead before the writ purchaſed, the 
Ine. 890. defendants ſhall have a writ to the biſhop. 11 Il. 6. 53. 


21. cap. 27. . . . . . 
— 6. In a quare impedit againſt patron and incumbent, if the 


F. N. B. 38. patron makes default, and the plaintiff and incumbent are at iſſue upen 


java X 2 in Plea in abatement of the writ, (ſcil.) whether the plaintiff was made 


marg. cites #night after the laſt continuance, and found for the detendant, the 
7 H. 6. 15. writ ſhall abate, but defendant ſhall not have writ to the biſhop. 
Per Cur. # 7H. 6. 37. b. Adjudged.] 


e contra if | 

the patron had appeared and the incumbent made default, [and ſays) in 7 H. 6. 37. 14 H. 4. 16. upon 
pleas of the incumbent a writ was awarded to the biſhop. -* Br. Brief al. Eveſque, pl. 30. cites S. C. 
that the plaintiff and incumben were at iſſue, but takes no notice what the iſſue was, —— Watſ. Comp, 
Inc. 8vo. 521. cap 27. cites 8S C.—8. P. Br. Brief al. Eveique, pl. 13. cites 7 H. 6. 15, Wheie 
the writ was abated without writ to the biſhop by advice of the Juſtices of both benches. 


Wal Comp. [7. Biæ if ſuch plea had been found for the patron he ſhould have 
7. *»- writ to the biſhop. Brook Brief al. Eveſque, 30.] 


$21. Cap. 27. 
Cir-sS. C. . 

Fr. Quare [8. In quare impedit for the church of D. if defendant ſaith, 1 
—.— ſuch church within the ſame county, the plaintiff ſhall have a writ to 


S. C. — the biſhop. 8 H. 6. 37. 9 H. 6. 17. Curia. Contra 45 E. 3. 6.] 


Watſ. Comp. 

Inc. vo. 520. cap. 27. cites S. C. For this can be no damage to the defendant ; for the writ muſt be 
to the chu ch named in the declaration; and if there be no ſuch church the plaintiff can have no fruit 
or advantage by this writ; and if there be ſuch a church the defendant has no prejudice; for he is 
ſo far from claiming tiile to that church that he knows nothing of it. Quæte. Br. Brief al, Eveſque, 
pl. 1. S. P. cites 9 H. 6. 16. | 


Watſ.Comp. [g. If ane tenant in common brings quare impedit againſt the 
_ ether, and this appears in the count, and the defendant demands 
cites S. C. judgment of the count, becauſe it appears thereby that they are 
Ivid. 525, . tenants in common, whereupon the court abates it, yet the de- 
Sc.“ fendant ſhall not have any writ to the biſhop, becauſe he has not 
made title; for though it appears by the count, that the defendant 
has right to the advowſon, yet this is in common with the plain- 
tiff, and ſo both ought to have the writ, 20 E. 3. Quare Impe- 
dit, 63. Adjudged.) 
Warf Comp. [10. But in qua. imp. if the plaintiff counts, and defendant 
-m _ demurs upon the count, and it is adjudged againſt the plaintiff up- 
Ges C. — on the count, upon the matter, a writ ſhall be granted to the de- 
1 4. 524+ fendant without making of any title, becauſe upon the count the 
Sec, title to the defendant appears. D. in 28 H. 8. 24. ſ. 153- 18 
cited a judgment in Mich. 1 U. 8, _ 537. 
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CI. In a qua. imp. if the defendant makes default at the grand See(Y, d) 
diſtreſs, the plaintiff ought to make title to the patronage, D. 7 55 and the 


notes there. 
El. 241. 48. ſo done.) F. N. B. 3d. 

| (N).——If 
the defendant comes nit at the diſtreſs returned in quare impedit, the plaintiff ſhall have writ to the biſhop 
without title made, and this by the ſtatute ; quod nota, Br. Brief al. Eveſque, pl. 2. cites 33 H. 6. 1. 
Fut Hob. 163. in caſe of Col r AND GLoveR v. THE BiSHOP oF CoveNTRY, &c. ſays, that 
in a quare impedit bath plaintiff and defendants are actors one againſt the other, and therefore the defend- 
ant ſhall have a writ to the biſhop as well as the plaintiff, bur not without a title appearing to the Court; 
and therefore if the defendant never appears, yet the plaintiff muſt make out a title for form ſake, and ſo 
muſt the defendant if the plaintiff be nonſuit. 


12. He who pleads to the writ in quare impedit, and does not S. P. Br. 


make title, ſhall not have writ to the biſhop; quod curia conceſ- Quare Im- 
: - pedit, pl. 54. 
fit, Br. Quare Impedit, pl. 31. cites 43 E. 3. 24. — 


4+ II. per 
Hi.. P. Ibid. pl. 180. cites 10 H. 6. 4.—. P. Br. Double, pl. 23. cites 43 E. 3. 
25s F. N. B. 38. in the new notes there (W. W) cites S. C. | 


13. Where plaintiff in quare impedit is efſoigned, which is adjourned, [L 494 J 
and at the day it is found that he had attorney in court not efſoigned, S. P. Br. 


the defendant ſhall have writ to the biſhop. Br. Quare Impedit, Koat — " 


pl. 58. cites 14 H. 4. 12, 13. | 11. cites S. 
C. — Bro 
Eſſoign, pl. 46. cites 8. C.— F. N. B. 38. (L) in the new notes there (h) cites 8. C. 


14. In quare impedit, the ſheriff returned nibil to the ſummons, " + caſe 
attachment, and diſtreſs ; writ to the biſhop ſhall iſſue 7hough no — ene 


writ be ſerved, Br. Brief al. Eveſque, pl. 15. cites 21 H. 6. 56. 5 Juſtices, 
ontra 
Martin and Strange J. Ibid. pl. 24. cites : 1H. & 3. 


15. In quare impedit the plaintiff was nonſuited, and the de- But it is ſad, 
fendant by advice of the court made title de bene eſſe before he could have ao - end- 


writ to the biſbi p. Br. Brief al. Eveſque, pl. 2. cites 33 H. 6. 1. madetitle 
| : in bis bar, 
and the 2 after this had been nonſuit, there the defendant ſhall have writ to the biſhop without 
e. 


other ti Br. Brief al. Eveſque, pl 2. cites 33 H. 6. 1. — If the plaintiff is nonſuited after ap- 
prarance and befire count made, yet if the defendant will make title to himſelf, he ſhall have writ to 


biſhop, Br. Brief al. Eveſque, pl. 21. Cites 14 E. 4. 9+ 


16, Quare impedit again/? tes, the one is effoigned, the plaintiff 
made default, and the other defendant made title, and prayed writ 
to the biſhop; he ſhall have it. Contra it ſeems if he will not 
make title. Br. Brief al. Eveſque, pl. 19. cites 38 H. 6. 14. 

17. Quare impedit again/? to ; proceſs continued till the diſtreſs, If quare im- 
at which day the one appeared, and the other made default ; and _ _ 
by the opinion of the court, writ to the biſhop ſhall iſſue againſt nd 
him who made default; and the other ſhall be compelled to an- andenemates 
ſwer. Br. Brief al. Eveſque, pl. 17. cites 14 H. 7. 19. — — 


diſtreſs, and the other pleads in bar, writ tothe biſhop ſhall be awarded for the plaintiff by the ſtatute of 
Marlbridge, cap. 12. without title made; and if the bar pleaded by the other defendant be found for 
him, he alſo ſhall have writ to the biſhop; and theſe two perſons being upon theſe two writs admitted, 
inſtituted, and inducted, ſhall try their right in aſſiſe or treſpaſs. Jenk. 95. pl. 85. -—— Watf. Comp. 
Inc, Bvo. 525. cap. 27. cites 8. C — W ati, Comp. Inc. 8yo. 526. cap · 27. cites S. C. — WII. 
Comp. Inc. Svo. 492. cap. 26. cites S. C. 


18. In quare impedit, the plaintiff recovered by default, and the Br. Error, 
Plaintiff appeared by attorney, who had no warrant, and after the pl * cites 
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494 Perelentation. 


udgment was reverſed in B. R. by writ of error for this cauſe ; by 
which the defendant prayed writ to the biſhop, and could not 
have it without making title. Br. Brief al. Eveſque, pl. 20. cites 
1 H. 7. 13. 
5 If the Serif returns upon a quare impedit, quod querens 
nen invenit plegios, then the plaintiff may find pledges in the com- 
mon pleas, and ſhall have a new quare impedit in the common 
pleas; and if the ſheriff return upon that writ tarde, and the de- 


fendant appear, and the plaintif be called and appeareth not, the 


defendant ſhall not have a writ to the biſhop, becauſe that no 
writ is ſerved againſt the defendant. F. N. B. 38. (O). 


5 (X. c). (V. d) Writ to the Biſhop hn Title made. Upon 
what Plea. 


Inc. $vo. 


Watſ.Comp. [I. JF the defendant abates a qua. imp. becauſe the church war 
#t 


ull of the preſentment of the plaintiff himſelf before worit pur- 
— 7" chaſed, * he ſhall not have writ to the biſhop upon title made. 
495 J 13 H. 4. 7.] 
—— 2. If the defendant abates the writ for falſe Latin, he ſhall not 
T Fol. 388. have writ to the + biſhop upon title made, Co. 7. SIR H. PorT- 


mg uf MAN, 27. b. Contra 13 H. 4. 7.) 


Icapedit, pl, 56. cites 4 H. 4. 10, 11, per Hanke. S. P. F. N. B. 38. [H]. 


Br. Quare | J (2.) If the plaintiff be nanſuited + after appearance, the defend- 
Impedit, pl. ant ſhall have writ to the biſhop upon title made; for this is 


34. cites 22 3 
Hs. 44,45. peremptory to the plaintiff. Co. 7. Sik Hod PORTMAN, 27. b. 
Br. Brief though it be within the 6 months.] 

al. Eveſque, ; 

pl. 16. cites S. C, So if the plaintiff diſcontinue his ſuit, 7 Rep. 27. b. cites Hob. 128. 
t Though it be before any count made, yet if the defendant will make title he ſhall have writ to the biſhop. 
Br. Qaare Impedit, pl. 136. cites 19 E. 4. 9 


Warſ Comp. [Z. [89] if the plaintiff be nonſuited in a quare impedit, after 
Inc. 2. the defendant has pleaded in bar, the defendant ſhall have a writ to 
Ges. C. the biſhop. 38 E. 3. 8. b.] 


5. P. Ag. a4. If the plaintiff be nanſuited in a qua. imp. the defendant 


1 ſhall not have writ to the biſhop without title made. 9 H. 6. 4. b. 


of Pem- II H. 6.8. 2 H. 5. 6. per Curiam. ] | 

broke's caſe. | 

r. Quare Impedit, pl. 84. cites 22 H. 6. 44, 45-—— Br. Brief al. Eveſque, pl. 16. cites S. C.— 
F. N. B. 38. [K]. 


& Orig. is 5. So upon nonſuit, defendant ſhall not have writ to the biſhop 
— — — without title made, though he cannot male title, becauſe one of 
J. Eveſque, the $ patrons is plaintiff ; becauſe he held in coparcenary, ſo that 
pl. 85. 4 if he ſhould make title it ſnould be contrary to the action, which 
525 „ an 1 f : - 

as i bs. ſhall not be ſuffered. 11 H. 6. 8. Adjudged.] : 

though he be one of the (plaintiffs). Though one of the defendants be one of the parties; for it was 
brought by 3 4g f 2, becauſe they beld in coparcenary, ſo that if he ſhould make title, it would be 


contrary ty his action, and yet the opinion of the Court was as above. Br. Brief al. Eveſque, pl. 25. 


cites S. C. And Brocke ſays, Quare, if he may not mate title by a ffrarge name, and then it aids the 
whole matter. | | 


YT 


— RY RY 


4, 
* 


Preſentation. 495 
[6. If ot the diſtreſs returned defendant makes default, the plain- BotF.N.B. 


tiff ſhall not have writ to the biſhop without title made. 10 H. 6. . yt 
4. b.] — — 
des not 


pear at the diſtreſs returned againſt him, the plaintiff ſhall have a writ to the biſhop, without making 
title. But ibid. in the new notes (b) ſays, that if be appears at the grand diſtreſs, and after makes 
default, a diſtrin gas ſhall iſſue, and then a writ to the biſhop. 13 E. 3. Brief al. Eveſque, 19. and 
although nibil be returned on every part of the proceſs, viz. on the ſummons, attachment, and diftreſs, 
yet the plaintift ſhall have writ to the bithop. 12 H. 4. 4. 21 H. 6. 56. 11 H. 6. 3. 

In quare impedit the defendant pleaded to iſſue, and after made default, and a writ was awarded unto 
the biſhop for the plaintiff, F. N. B. 38. (S). 

If at the diſtringas returned againſt the d:fendant, he comes, and has day by the prayer of the parties, 
and afterwards makes default; the plaintiff hall not have a writ to the biſhop, but a new diftringas. 
F. N. B. 38. (T). Note, The defendant came at the grand diſtreſs, and pleaded ts the inqueſt 
Contra, where he comes not at the pone per vadios, &c. F. N. B. 38. (T). in the new notes there (e) 
cites 16 E. 3. Briet al. Eveſque, 18. See 8 E. 2. Quatre Impedit, 168. 16 E. 3. pl. 17. 13 E. 3. 
pl. 19. Brief al, Evetque, 19. See 2 H. 4. 1. accordant to the diverſity, 

He that will have writ to the biſhop for default ſhall make title. And nota, that the plaintiff can- 
net releaſe bis damages in quare impedit before they are taxed ; but it was recorded that the plaintiff 
eveuld not have damages, and upon this he had writ to the biſhop. Br. Brief al, Eveſque, pl. 32+ 
Cites S. C. | 


[7. If 3 bring qua. imp. and after 2 of them are nonſuited, yet Watf.Comp. 


the defendant ſhall not have any writ to the biſhop ; for perad- — 
venture the 3d has the right. 12 R. 2. Brief al. Eveſque, 16.] cites S. C. 


[8. If a man brings 2 writs of qua. imp. and after is nonſuited C496 
in one, yet the defendant ſhall not have any writ to the biſhop Watſ.Comp. 
upon this though he makes title. 12 R. 2. Brief al. Eveſque, 16.] — — 
cites S. C. 


9. Quare impedit by the king againſt the prioreſs of D. and A. B. 


| the king made title by vcidance during the temporalties in his hands ; 


the prioreſs ſaid, that ne voida pas tempore vacationis, prift ; and the 
other e contra, and A. B. ſaid, that he is in as parſon imparſonee 
of the preſentment of the old prioreſs ; judgment, if writ lies againſt 
him, by which the king ſhall have writ to the biſhop againſt him, 
and ceſſet executis quouſque the iſſue be tried between the others. 


Br. Brief al. Eveſque, pl. 31. 24 E. 3. 34. 


10. In quare impedit againſt 2, the one as incumbent, and the But where 
| Incume 


other as patron, the incumbent entitled the king by a ward, and the ,,, 2 


church voided, and the king preſented him, and the defendant made that the ling 


ether title, and the plaintiff was demanded, and did not come, and b anotber 
therefore, per Hank. Hill, and Culpepper, the defendant who has * 


made title, to which the plaintiff has not anſwered, ſhall have writ be ſame 
to the biſhop. Br. Quare Impedit, pl. 59. cites 14 H. 4. 15, 16, Parif of 


thizvadance, 
and prays writ to the biſhop, that he may be admitted notwithſtanding reclamation of the plaintiff, this 
ſhall not be granted; for the pla of the incumbent is not to have writ to the biſhop, but only to excuſe bim- 


Jelf of the turt. Brooke ſays, And ſo lee to what purpoſe the plea of the incumbent is which is given 
to him by the ſtatute, and who ſhall have writ to the biſhop. Br. Quare Impedit, pl. 59. cites 14 H. 4. 
I5, 16. 

Fo 


11. Where the defendant pleads an inſufficient plea, the plaintiff If the de- 
ſhall have writ to the biſhop. Br. Brief al. Eveſque, pl. 1. cites ola 8 


9 H. 6. 16. 
quare im- 


pedit, he ought to make title ; for otherwiſe he ſhall not have writ to the biſhop, per tot. Cur. quod 
nota, Br. Brief al. Eveſque, pl. 3. cites 43 E. 3. 25. 
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496 Preſentation, 


(Z. d) What ſhall be ſaid a /uffcient Title, 


Wut. Cop. [ i. IN quare impedit againf? 2, one pleads that he does not claim, 
— — 1 &c. conveys a title to the king, who preſented him, and 
cites S. C. the other makes title. If the plaintiff be afterwards nonſuited, the 
| preſentee ſhall not have a writ to the biſhop ; for what he pleads 
was but in excuſe of the tort, and not to have writ to the biſhop, 
5 but the other ſhall have the writ. 14 H. 4. 16.) 
T. N. B. 33. T2, In a quare impedit againſt the biſhop and othert, if the others 
9 . make default, and the biſhop appears, though the plaintiff ſhall not 
Brief al. have writ to the biſhop againſt the others, who make default with- 
Eveſque, pl. out title, yet if he counts againſ? the biſbop, this ſhall be a ſufficient 
30. title againſt the others. 10H. 6. 5. J | 


The plaintiff cannot have writ to the biſhop without making title, but the title in the declaration is . 
Feien:. Br. Quare Impedit, pl, 150. cites 10 H. 6. 4. 


£497] (A. e) Writ to the Biſhop. Upon what Plea it ſhall 
be granted. 


WaiComp. Ci. JN quare impedit, if the defendant ſaith, that ne diſuurba par, 
nc. vo. ya 4 N q 
os. - the defendant ſhall have writ to the biſhop. 17 E. 3. 71.] 
Cites S. C.——S, P. Br. Brief al. Eveſque, pl. 14. cites 21 f. 6. 45. pl. 22. cites 21 E. 4. 65. 
S. P. Where the king was plaintiff. Br. Quare Impedit, pl. 48. cites 7 H. 4. 32. And 
Brooke ſays, that ſo it ſeems that this plea will only ſave the defendant his damages. S. P. Br, 
Brief al. Eveſque, pl. 4. cites S. C.————Some held, that though the patron pleads this plea of ne 
difturba pas, yet this ſoall nat conclude the biſbop, but that be ſpall ſay, that be preſented, and bis title xwas 
ford by urg patrinatur, and be treſented bis clerk, Br. Quare Impedit, pl. 80. cites 21 f. 6. 44. 

In quare Impedit, the plaintiff made title by the iſſue of the yourgſt daughter, the def. ndant made title 
4 tenant by the curtely by marriage of the eldeſt doughter 3 to which the p aintiff ſaid, that ne dur ba 
.. which the defendant had writ to the biſhop, inaſmuch as the plaintiff relinquiſhed his title. 

1. Brief al. Evaſque, pl. 29. cites 5 H. 5. 10. — Br. Quare Impedit, pl. 62. cites S. C. 

Ne ditturba pas, in, in ect, the general iſſue in a quare imped.t, and every defendant may plead it 
without more; becauſe it is only a defence of the wrong with which he ſtands charged, and leaves the 
plaintiff's ticle not controverted, but in effect confeſſed, and therefore upon that plea the plaintift may 

reſently pray a writ to the biſhop, or (a: his choice) maintain the difturbance for damages. Hob. 192. 
in the caſe ot Colt and Glover v. Biſhop of Coventry and Litchfield, 


Watf.Comp. 2. In a quare impedit, if the defendant ſaith, that pending the 
— nh ,. writ the preſentee of the plaintiff is admitted, inſtituted, and inducted 
citesS.C. by the biſhop, the plaintiff ſhall have a writ to the biſhop, becauſe 


he does not deny the diſturbance, nor the right of the patron, 
11 R. 2. Quare Impedit, 144. Adjudged.] 
Wat Comp. 3. In quare impedit againſt the ordinary and others, if the or- 
ee dinary ſaith that he claims nothing but as ordinary, the plaintiſf ſhall 


524. 27. | . : . 
cites S. C.— have judgment againſt the ordinary preſently, to have writ to the 


__ ' biſhop, but ceſſet executio, &c. 17 H. 7. Kell. 43.) 
ordinary, the plaintiff ſhall recover this preſentment, per Paſton; but per Markham he ſhall not have 
writ to the biſhop ; for the preſentation to the ordinary thall be ſciſin to the party; quod curia conceflit. 


Br. Quaze Impedit, pl. 80. cites 22 H. 6. 28, 29. : . 


4. Quare impedit by the queen, and counted that the manor tn 


which, & c. was held of one S. in her ward, and entitled herſelf 5 


—_ * 1 1 an A. nnn e Ak. 


Preſentation. 


by ward for cauſe of ward the defendant ſaid, that the anceſlor 4 
the infant held of N. auh held over of S. abſque hoc, that he held of &. 
immediately, and a good plea; for there the queen had title. Br. 

uare Impedit, pl. 96. cites 24 E. 3. 54. — And the ſame year, 
2 75. it was found for the plaintiff, and damages, & c. and that 
the church was full, and this ſeems to be by lapſe, and the plain- 


tiff refuſed the damages, and prayed only writ to the biſhop, and 


had it at his peril without damages, and this was to have advan- 
tage to ouſt the incumbent, Br. Quare Impedit, pl. 96. cites 
24 E. 3. 54. 

Quare impedit by the prior againſt the biſhop of C. and 
others, one pleaded grant de proxima advocatione, to J. N. by the 
prior and convent, who granted it to the defendant, and fo it 


| belonged to him to preſent, and prayed writ to the biſhop, and 


after writ to the biſhop was awarded for him who had the grant, 


Br. Quare Impedit, pl. 49. cites 7 H. 4. 34. 36. 


6. Between common perſons, the defendant may traverſe the title 
ef the plaintiff, without entitling of himſelf, but then he ſhall not have 
qwrit to the biſhop. Br. Quare Impedit, pl. 138. cites 21 E. 4. 1. 3. 


(B. e) Writ to the Biſhop. Iz what Caſes it ſhall be 
granted. 


Lr. IN a qua. imp. againſt patron and incumbent, if the incum- 


bent pleads that he is parſon imparſonee, as that he is preſented, 
inſtituted, and inducted, and pleads a good bar, and the patron 
alſo pleads his title, but does not acknewledge any plenarty of the 
preſentee, and judgment is given againſt the plaintiff, the patron 


ſhall have a writ to the biſhop ; for the falſe plea of the incumbent 8 


ſhall not conclude the patron, becauſe the patron could not con- 
tradict the plea of the incumbent in this point. Hobart's Re- 
ports, 262. Puleſton's caſe. ] | 


N 


497 


[ 498 ] 
— — 
Fol. 389. 


See Rege 
Inconſulto 
(E) pl. 2. 


Watſ. Comp. 
Inc. 8vo. 
509, 510. 
cap. 26. cites 
. — 
Where the 
defendant 
claims the 
advowſon as 


far/on imparſonee, although it be found for the defendant, he ſhall not have a writ to the biſhop. 
F. N. B. 38. (L). 


[2. If a quare impedit be brought againſt the iacumbent of the 
king, and he pleads that he is parſon imparſonee, and pleads a good 


bar againſt the plaintiff, ſhewing title to the king to preſent by rea- 


ſon of ſimony, upon which the plaintiff demurs, and it is adjudged 
againſt him. Though in this caſe the defendant has pleaded that 
he is inſtituted and inducted, yet the king may ſuggeſt to the Court, 
that he is not inſtituted and indufed, contrary to the plea of his 
preſentee, becauſe title appears for the king, who is a 3d perſon 
always preſent in Court, and ſhall not be bound by the plea of 
his preſentee, and upon this ſuggeſtion entered he ſhall have a 
writ to the biſhop. M. 15 Ja. B. between BexenicT AND WIXSCcRH-· 
COMB, AND PULESTON, adjudged per Curiam, except Hutton, 
who ſeemed e contra. Hobart's Reports, 261. ſame caſe. ] 

3. But it ſeems, that without this ſuggeſtion the king ſhall not 
have any writ to the biſhop. M. 15 Ja. B. In the ſaid caſe tae 
Court was divided.) | 

13 4. In 


Watſ.Comp. 
Inc. 8vo. 
510. cap. 26. 
cites S. C. 


Watſ. Comp. 
nc. Svo. 
510. cap. 26. 

cites S. C. 
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498 Preſentation. 


Soifthe 4. In quare impedit the plaintiff ſhall recover, and ſhall have 
— a writ to the biſhop, and damages pon the default of the defendant 
dit be non- after appearance, quære if it had been after a continuance. Br. 
foited after Damages, pl. 192. cites 2 H. 4. 1. | | 


rant, 


— ſhall ma te title, and have writ to the biſhop, though it be before count; and ſo ſee that it 
is peremptory. Br. Nonſuit, pl. 62. cites 19 E. 4. 9. and 33 H. 6. 1. 


5. The king ſhall have writ to a biſhop 1 induct one into a pre- 
zend which the king has given unto him, and to give him a ſeat 
in the quire, and a place in the chapter-houſe. F. N. B. 34. (E). 


6. And a man ſhall have a quare impedit of an Hermitage, and 


a writ to put him into corporal poſſeſſion. F. N. B. 34. (E). 
7. F. N. B. 38. (C) the note in the marg. ſays, that if in a 
quare impedit the defendant diſclaims, there the plaintiff ſhall have 
a writ to the biſhop; contra in diſclaimer in a 2brit of right of ad- 
worſen. 6 E. 3. 7. Error, 78. The reaſon is, becauſe he can- 
not remove his clerk after the 6 months paſt. | 
Ibid. in the 8. At the diſtreſs returned againſt tauo, one appears, and the other 


—— makes default, the plaintiff ſhall have a writ to the biſhop againit 
kc As te him who made default, and yet it may be that the other defend- 


13E.3- ant may bar the plaintiff; and it is ſo uſed at this day; but the 
— 21. contrary was adjudged, H. 7 E. 3. for the cauſe before ſaid. 
Lib. Entry F. N. B. 39. (B). 
are Impe · 

dit in Judgment, 4. fol. 507. But a ceſſet executio quoad breve, &c. quouſque. Vide contra 7 E. 3. 4. 
( Sly) in a writ againſt the biſhop and others. Where the 5;/þ:p diſclaims, the plaintiff ſhall have 
a writ to the biſhop ; ſed ceſſet executio qu uſque placitum, &c. See 17 E. 3. Brev. al. Eveſque, 58. 
If the king brings a guare impedit aga'nft B. and aner quare impedit again B. and C. and F. comet 
in, & non poteſt dedicere, the 1 writ to the biſhop ſhall proceed for the king notwithſtanding z for it 
3s an original. . 


9. Upon a recovery within 6 months againſt the incumbent in quare 
> impedit the recoveror may preſent his clerk to the biſhop «without 
it after the any writ to the biſhop ; per Coke, Doderidge, and Haughton, Roll. 


6 months, . = l 
5 R. 213. Trin. 13 Jac. Harris v. Auſtin. 


found, that the church was full of the collation of the metr1politan, it was doubted if in this caſe the 
plaintiff ſhould have a writ to the biſhop ; for the court cannot adjudge whether the metropolitan has 
done wrong or not, but this ſhall come in triai in quare non admiſit. Br Quatre Impedit, pl. 53. cites 
11 H. 4 86——If a man recvers an advoryſon, and the 6 months paſs, yet if the church is vd, the pa- 
tron may pray a writ unto the biſhop, and hail have it; and if the church be void when the writ 
comes to the biſhop, the biſhop is bound to admit his clerk. F. N. B. 38. (F). Where the plaintiff 
recovers by verdict in a quare impedit and it is found by the ſame verdict, that tbe 6 months are paſt, 
and that the metrepolitan bas preſented, whereas the ordinary ought to have preſented, &c. and that the year 
i: now poſt, &c. yet the piaintiff ſhall have a writ to the b.ſhop, F. N. B. 38. (P) cites 38 E. 3. 12+ 


10. In a quare impedit again? A. and B. and the biſbop B. made 
title, and the bi/hop pleaded that he claimed nothing but as ordinary. 
The b:/hop died; A. ſuggeſted this on the roll, and prayed that the 
plaintiff might reply; and for want of a replication, the entry 
was made quod prædict. querens licet ſolemniter exactus non 
venit nec eſt proſecutus breve ſuum, ideo conſideratum eſt, &c. 
Et breve epiſcopo. Upon this a writ of error was brought, 
and the judgment was affirmed; becauſe it is a nonſuit after ap- 
pearance, which in a quare impedit is peremptory. 2 Salk, 559- 
Mich. 3 W. & M. B. R. Rot. 569. Berkley v. Hanſard. 


„3 1 
23 3 
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(U) pl. 16, 


(C. e) Writ to the Biſhop. To whom it may be Se Trial, 
granted, (or awarded.] * 


[1. JF in a quare impedit againſt the biſhop and others the b:;/hop Watſ.Comp. 


be found a diſturber, the writ ought to be granted 1 the me- = ag 
trepolitan upon prayer of the recoveror, Time of E. 1. 83. put cites 8. C. 


for a rule, Contra, 3o. ] 


[2. In qua. imp. againſt the incumbent and ordinary, if the Ms 
incumbent claims in by the ordinary by lapſe, and a writ awarded 546. _ 


againſt him as a dijiurber, though the ordinary ſays, that he claims cites S. C. 


nothing but as ordinary by lapſe, yet upon prayer of the plain- — 
tiff the writ ſhall be awarded to the metropolitan. 19 E. 3. in _—_ 
Quare Impedit, 153. 5 H. 7. 22. Quære. 8 H. 4. 22. b.] — 
| rou 

againſt the biſhop of W. and z others; the biſh:p pleaded that he claimed nithing but inſtitution — indue- 
tion as ordinary, judgment if, without ſpecial diſturbance alleged, this action againſt him ought he 
to maintain; and thereupon wwrit was awarded to the metropolitan, and the other pleaded in bar; u 
which the plaintiff took | ay which is found for bim, ard that the church was full of the collation of the 
biſhop infra tempus ſemeſtre, and writ awarded to the metropelitan againſt them; and it was aſſigned for 
error, becauſe the writ was awarded to the metropliton where no default was in the biſhop. Alſo it 
was aſſigned for error, that they inquired if the church was ful! of the collation of the biſbeß, &c. and 
awarded wwrit to the metropolitan where the biſhop was cut of Court by the firſt judgment; and per Gaſcoign, 
it is not error; for the biſhop remains paity after the writ awarded ut ſupra, &c. the plaintiff 
aſſign ſpecial diſturbance, and proceſs ſhall be continued againſt him; and if diſturbance be found, 
the plaintiff ſhall recover damages againſt him; but Hiil and Norton ſaid, that it was error; et ad- 
jornatur. Br. Brief al. Eveſque, pl. 6. cites 3 H. 4. 22. 


- 
* 1 


2 Pp 
New Entries, 494. to the guardian of the ſpiritualties of the ſame ard anuther, 
ordinary. | - op 3 
as ef 
the plaintiff made default, and the other defendart made title, and prayed writ to the ſame biſhop, 2 * 
the default of the plaintiff, and had it; quod na, after the title made, and not before. Br, Quare 
Impedit, pl. 110. cites 38 H. 6. 14. 5 4 ] 
. . . . G 300 

[4- And in the ſaid caſe the writ to the biſiop may be awarded Wat[.Comp. 
to the metropolitan, becauſe the ordinary is party to the writ. — 4 go 
8 H. 4. 22. b. Adjudged in B. and this aſſigned for error in writ Gs, S. C. 
of error; but there it was found that the biſhop had collated by lapſe 
to the church. Contra 5 H. 7. 22. But quzre.] 
C5 In a qua. imp. for a church within the juriſdition of York, mA 
if the writ to the biſhop be awarded to the archbiſhop of Canterbury, Fol. 390. 


this is not void 3 1 
„but only erroneous. Tr. 3 Ja. B. per Curiam. J Wat.Comp. 
Inc. 8vo. 549. cap. 28, cites 8. C. 


6. In a quare impedit, if the archbi/hop of York be found a d:/> Watſ Comp. 
turber, the writ ſhall be awarded 7o the archbifbop of Canterbury. — 3 
Tr. 3 J. B. ſaid to be the uſual courſe. D. 16 El. 327. 7. Ad- cites S. C. 
Judged, Coke's Entries, 496. c. a.] i SY 

. 8. lu the 
new notes there (M. H) cites D. 327, 328. & D. 75, 77, 19 E. 3. Quare Impedi*, 1 53- 
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Theugh he [/. If a quare impedit be brought again? patrin incumbent, and 
a the ff > the archbiſhop of Canterbury, guardian of the ſpiritualties of Chis 
writ. Noy, cheſter, ſede vacante of the biſhop, and after a biſhop is created, 


145. S. C. and after judgment upon non ſum informatus is given for plaintiff, 


1 the writ ſhall be awarded to the biſhop of Chicheſter, becauſe he 


Watt. Comp. is immediate ordinary and officer to the Court. M. 5 Ja. B. Sir 


Inc. Bo. Tous PELHAM, per Curiam. ] 


548. cap. 28. 
cites S. C. In a quare impedit the plaintiff recoverd, and had a writ to adm't his clerk, di- 


rected te the dean and chaptiry, guardian of the ſpiritua/tics, ſede vacarte of the biſhopric, wich is 
not returnable, and before the wwrit cas executed, a biſhop wwas created; it was doubted whether the autho- 
rity to execute the writ be ceaſed in the dean and chapter {guardians of the ſpiritualties); and it 
ſeemed, that upon a ſuggeſtion made to the Court, co quod nihil actum fuit in bieve prædicto, 
another writ might be awarded to the biſhop, and may be made returnable, if the party pleaſe, D, 
350. pl. 19. Paſch. 18 Eliz. Anon, —— Watſ. Comp. Inc. $vo. 548. cap 28. cites S. C. 


Watſ.Comp. [g. When the inferior ordinary is found a diſturber ſede —_—_— 


= wg the archbiſhepric, the writ ſhall be awarded to the guardian of the 
cites S. C. ſpiritualties of the archbiſhopric. Time of E. 1. 83. put for a 
— Br. Quare rule. ] 

Impedit, pl. f 

49. cites 7 H. 4+ 34+ 36. per Hails, 


S. P. Nor to g. In quare impedit if the plaintiff recovers, and has writ 1 
the biſhop's : h - . . 

OO the metropolitan, there - he cannot have writ to the biſhop after ; per 
vicar, if the . 5 
biſhop be Thorp. Br. Brief al. Eveſque, pl. 12. cites 38 E. 3. 12. 22. 
out of the 
realm; but in that caſe he has a ficut alias to the metropolitan; and yet the biſhop was never 
found a diſturber. F. N. B. 38. (Q) in the new notes there (d) cites S. C- Watſ. Comp. Inc. 
$v0. 546. cap. 28. cites S. C. 


Br. Proceſs, 10. The metropolitan had certified, that it is out of his juriſdiction, 
pl. &. — and that the biſhop is out of the realm, and has made a vicar his lieu- 
F. N. B. 38. tenant ta do all things for him, and prayed writ to him. Per Thorp, 
(Dicke we are not appriſed, whether he has made ſuch lieutenant, and 
there (4) till we are certified that he has done fo, wwe will not wwrite to any but 
citesS. C. to him who is immediate officer, which is the biſhop. B. Brief al, 


199, — Eveſque, pl. 12. cites 38 E. 3. 12. 22. 


£46. cap. 28, cites 8. C. 


* [$91] 
11. Quare impedit lies in Durham, and writ ſhall be awarded 


to the biſhop there ; contrary in Wales, Guernſey, and the like. Br. 


Quare Impedit, pl. 152. cites 11 H. 6. 3. per Danby and Marten. 
| 12, If a man recovers his preſentation in C. B. againſt the 
— If biſhop, then he may have a writ to the ſame biſhop to admit his 


the biſhop Clerk, or to the metropolitan. F. N. B. 38. (B). 

be out of the 

realm. F. N. B. 38. (Q ),—Ibid. in the new notes (d) ſays, ſee 16 E. 3. Quare non admiſit, 3.-—- 
F. N. B. 38. (B) the note in the margin, cites 7 H. L. 32. 8 H. 4. 22.— A writ ſhall iſſue to the 
metropolitan, if the biſhop be party; quzze, for the /iſbop did diſclaim as patron in 8 H. 4. F. N. B. 
38. (B) the note in the margin. 


Roll. Rep, 13. Quare impedit was brought againft the archbiſhop, the biſhop 
363: 397. and 3 defendants ; the archbiſhop pleaded, that he claimed nothing 


Jenk. 324. but as metropolitan ; the biſhop pleaded, that he claimed nothing 
pl. 36. S. C. but as ordinary; the defendants made a title; judgment was 


given 


» 


$I Iv LE Sh, oy R R 1 TI ao RUE HS " Wy 5 T EY 3 S 
n 2 85 - q is 5 J . | 5 #4 F „ dt EG OT 
"3 * = Dn ta 4 . y 2 A 1 8 E Ke by 8 * N RE rae 8 8 ee En EE 3 1 
ms Y . n 3 : * "a 1 Fn 4 $ 


ee Gs a> ho. 


£.: © 


Preſentation. = 


given for the plaintiff; it was, among other things, aſſigned for Watſ.Comp. 
error, that the writ was awarded to the archbiſhop, where it ſhould pe _ 
have been to the biſhop. All the Court agreed, that all the books cites S. C. 


are, that he may have his aurit to the one or the other, where the or- 


r r 


5 dinary is a diſturber. And Coke Ch. J. ſaid, he had always ob- 
= ſerved this, if he be party to the ſuit or not, it is in the party's NH 
dcelection to have his writ to the biſhop, or the metropolitan. 1 \ 
Zz Bulſ. 174. Paſch. 14 Jac. Grange v. Dennis. bi 
(C. e. 2) Writ to the Biſhop. Proceedings, Plead- bi 
4 | ings, GC. #4 
=” :. JN quare impedit againſt the biſhop, the plaintiff recovered, and n 
1 had writ to the biſhop to diſincumber the church, viz. diftringas iN 
= epiſcopum; (the ſheriff} returned in iſſues 20 8. and [the plain- Fl 
= tiff] prayed another diſtreſs, and had it. Br. Quare Impedit, 4 
= pl. 72. cites 21 E. 3. 30. . 
5 2. If the ſheriff returns mhil at the ſummons in quare impedit, | 
= and the like at the attachment, and the like at the diſtreſs, yet writ my 
1 to the biſhop ſhall be awarded. Br. Quare Impedit, pl. 8 1. cites | f | 
= 21H. 6. per Ardern, & P. 15 E. 3. by him. ; 10 
2 3. The plaintiff had writ to the biſhop, which was returned not S. P. And +3 
= /erved, & alias & pluries awarded. Br. Quare Impedit, pl. 123. — 1 
K cites 5 L. 4. 115. | tachment f | 
£ againſt the a | | 
2 biſhop, if need be. F. N. B. 38. (C). Note, on this writ there lies an alias, pluries & attachment, 1 
uc thereon the parties ſhall plead as in a non admiſit. (F) (N) 38. (E) in the new notes there (a). 1 
+ 
| 4. If the king recovers in C. B. any prebend, or ſub-deanery, or 4 
dignity againſt the biſhop, and gives the ſame by his letters patents to | | 


another clerk, the clerk ſhall fhew the letters patent in C. B. and 
thereupon ſhall have a writ unto the biſhop to admit him, and to 
induct him; and if the clerk dies before he is admitted and inducted, 
and the ting gives the ſame by ether letters patent unto another clerk, 
that clerk ſhall have a writ out of the chancery, directed wnto the (| 502 ] 
Juſlices of C. B. reciting the recovery, and how that the other clerk 
died before he was admitted, and that he has now granted the | 
ſame to this clerk by his letters patent, commanding the juflices, 4 
that they ſend another 4writ to the biſhop, that he admit his clerk, | 


S 
— * 


— 
. 
—— 


{et Wy tins A es Apes, 49 — — 
4 < 


oY 


notwithſtanding the king's collation before made to the other 11 

clerk. F. N. B. 38. (D). 1 

5. Note; this writ is expreſsly judicial, and therefore Hall iſſue wb 

= it of the place where the record is. If judgment be given at the | i 
E niſi prius the juſtices of niſi prius ſhall award the writ to the a 
b. biſhop (yet it ſeems the writ is not returnable); and when it ap- it 
| pears that the record is ſent into C. B. it ſhall iſſue from thence. 

F F. N. B. 38. in the new notes there (M. H.) cites Dyer, 194. 11 

hops 6. Where judgment is given in C. B. in a quare impedit, and 17 
ing RY 2 writ of error is brought, the Court of C. B. may award a ſuper- | 
ng ſedeas to the writ which had been awarded there to the biſhop, | 1 
was before the writ, was delivered, and the King's Bench may award 6 1 
ven the like, Jenk. 206, pl. 36. | 


$ 
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3 (D. e) Writ to the Biſhop. Return by the Biſhop. 


The biſhop [I. LJPON a writ to the biſhop, for the plaintiff awarded in 


— E a ſuit of quare impedit between common perſons, if the 
make ſuch ordinary returns, that pending the quare impedit, and before 
— in- judgment it was found by commiſſion of melius inquirendum, that 
he is * the ſaid advowſon, with other lands of the plaintiff, which were 
privy tothe held of the queen in capite, deſcended to the plaintiff from hit father, 


0 oa and that the plaintiff was, and yet is, within age and the lands ſciſed 


that con- into the hands of the queen, by which the queen preſented to him one 


feſſes the B. clerk, the church being then void, and for 3 months before 
—_— the delivery of the writ to him, whom he admitted, &c. and ſo 
but if te the church is now full, whereby he cannot execute this writ, D. g 


matter which El. 260. 21. by the better opinion of the Court, the ordinary is 


—— not eſtopped to make this return of the title of the queen, and 
cuſe of not the plenarty of the church of his incumbent by any thing con- 
ſerving 2 tained in the record.] 

writs be : 

faiſe, the plaintiff may have his quare non ad miſit, and alſo ſcire facias againſt the firſt and new incum. 
bent, to have execution accordingly. D. 260. a. pl. 21. Paſch. 9 Eliz. Baſſet's.— Watſ. Comp. Inc, 
Byo. 555. cap, 28. cites 8. C. And the doctor ſays, he ſuppoſes that in this caſe the firſt clerk 
was not inducted, and- ſo the church remained open to the king's preſentee; elſe his inſtitution, &c, 


muſt be void. 


Ard the 2. A man had proximam præſentationem by grant; the church 
Tana war voided, a ftranger preſented, and the grantee brought quare impedit, 


itted 
4 777% and recovered, and had writ to the biſhop, who returned that the pre- 
the ſcire fa- ſentee of the diſturber reſigned, and another is in ; and upon this the 


— plaintiff had ſcire facias to have execution, notwithſtanding that it 
ment againſt be a ſecond avoidance now, becauſe he recovered the finſt avoidance, 
the biſkp and the covin of the defendant ſhall not prejudice the plaintiff, 
2 ; Br. Preſentation, pl. 33. cites 21 H. 7. 8. | 

for the biſhop is only an officer to the Court, and has made his return, and has no day in Court; but 
be may bave his guare non admifit againſt the biſhop. Ibid, 


Coldlb. 3. 3. In quare impedit it was found for the plaintiff, and a ri 
pl. ow iſſued to the biſhop, which was nt returned; upon an alias brought, 
— &. the biſhop returned that after judgment given in the quare impedit, 
Watſ.Comp. the ſame * incumbent, againſt whom the action was brought, was pre- 
_ —_ ſented, inſtituted, and indufed into the ſame church; and fo the 
Sers C. church is full, The queſtion was if this was a good. return, and 
®[ 503 ] it was often debated. It was adjudged that the return of the 
biſhop was not good, and he was fined 101. and a cur alias 
awarded, upon pain of 100 l. 3 Le. 138. pl. 188. Mich. 28 Eliz. 
Moor v. Biſhop of Norwich. | | | 
wart. Comp. 4. In quare impedit judgment was given for the plaintiff, who 
_ eig. Was preſented to a church void by ſimony; whereupon a writ was 
Klier s. C. awarded to the biſhop of Wincheſter, who returned, that before 
the 9orit received, viz. ſuch a day (which was after the judgment) 
the church was full by preſentation out of the court of wards, becauſe 


a livery war nat ſued. It was ſaid theſe returns of th: ge” ch 
being 


r Er 
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being full before the receipt of the writs, are always ruled to be 
inſufficient; for the biſhop ought to execute the writ when it 
comes to him; and cites 9 Eliz. Dyer, [160. pl. 2. Baſſet's cate] 
and 18 E. 4. 7. but ſays the difference here is that the king pre- 
ſented. And Harvey J. being only preſent, agreed that the judg- 
ment ought to be executed. Whereupon it was agreed, that the 
bithop ſhould have day to amend his return, not that a new writ 
ſhould be taken. Het. 130. Mich. 4 Car. C. B. Sir John Hall's 
caſe. And it being moved again in the term following, it was 
held by Yelverton and Richardſon, that the biſhop ought to obey 
the king's writ. Het. 131. S. C. 

5. If a common perſon. recovers, and has a writ to the biſhop, 
and the ordinary returns that it is full before of his own preſentment, 
it is good; as if one recovers, he may enter, if he will, with- 
out a writ of execution to the ſheriff, Het. 130. in Sir John 
Hall's caſe. 


(E. e) Writ to the Biſhop to remove. ho ſhall be 
removed. | In what Caſes by Fudgment without Writ. | 


CLI. IF. a man recovers againſt the patron, leaving out the incumbent, S. P. 6 Rep. 


he ſhall not ouſt the incumbent, becauſe he was not party Bf 


to the ſuit; for he ſhall not be ouſted without anſwer. * g II. 6. caſe.— 
56. b. Dub. + 19 H. 6. 68. b.] S. F. Cro. I. 

93. in caſe 
of Lancaſter v. Lowe. S. P. Jenk. 281. pl. 7. ſays it was agreed by the juſtices of both benches. 
S. P. Jenk. 234. pl. 36. — Incumbent that it is a franger, ſhall not be ouſted by writ to the biſhop 
e Sid. 93. Hall v. Broad. —S. L'. Br. Quare Impedit, pl. 49. cites 7 H. 4. 34. 36. 
Per Huls, and if the incumbent be ouſted, he ſhall recover by the ſpiricual law. * Br. lbid. pl. 6. 
cites S. C. + Br. Quare Impedit, pi. 79. cites S. C. and P. 

Brooke ſays, that it ſeems that where one recooers in quare impedit againſt the patron alone, without 
naming the incumbent, that this recovery wiil hold him in poſſi ſtion, though the incumbent ſhall not be 
TY becauſe he recovers the preſentation ; quod ſufficit. Br. Quare lmpedit, pl. 39. cites 
47 F. 3. 4+ : 


[2. But if a man recovers againſt the patron, he ſhall ouſt the Br. Quare 
incumbent preſented by the ſame patron pending the æurit, becauſe the n—— 


3 : 79. Cites 8. 
recoveror could not name him in the writ. 19 II. 6. 68. b. Co. 6. C. S. P. 

BosWELL, 51. b.] * — 
was agreed by the juſtices of both benches.—S. P. Jenk. 234. pl. 30.—2 Inſt, 257. —Contra per 
Twiſden J. who ſaid. and it was not denied by any, that a writ ſhall not go without a ſcire facias 
againſt the incumbent; for res inter alios aa alteri nocere non debet, and to ſtrip one of his poſſeſſiun 
without action would be inconvenicnt; for he has no day in court, and it would encourage vexatious 
actions; and he ſaid that BoswzL1's caſe had been often denied ; and he knew that writ of error was 
brought to reverſe it, and error in law aſſigned, but the writ abated ; and Lord Coke in the end of 


the caſe ſeems to confute the principal judgment. Sid. 93, 94+ in caſe of Hall v. Broad. Watf, Comp. 


Inc. 8yo, 535. cap. 28, 


3. If a Hranger uſurps by preſentment pending the writ of quare [ 504 
impedit, his clerk ſhall be removed by the judgment in the quare If the in. 
impedit.] | — - 
the defendant pendente brevi, he ſhall be removed, but not if he be preſented by a » Without I. ir 
ſaciati. Cro, J. 94+ Mich. 3 Jac. in caſe of Lancaſter v. Lowe, 
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4. Cs if the Ling preſents without title, er a quare impe- 
dit againſt another ditturber, and the clerk of rhe ling 1s inflituted 
and inducted, yet he thall be removed by judgment in the quare 
impedit. Co. 6. BoswELL, 51. Reſolved. 

—— [. S the &ing preſents to my church, and the clerk is inſtituted, 
Fol. zol. whereupon I bring quare impecd, 1 againſt the incumbent orily { as J 


— — 
Warſ.Comp. 


ought) and ending this the king preſents anther clerk { the rf not 


wein induced whz is indufied, vet this clerk all be removed by 


$33-cxp.2$. the "Judgment i in the quare umpedi t. Co. 6. BoswELL, 51.) 

EY S. C. [6. If pending a quare impedit againſt J. S. the plaintiff be out 
45. S. C. lawed, by which the Lig preſents, and his clerk inflituted and in- 
dy name of ducted, and after the outlatury a reverfed, and the Plaintiff Yecouery 
- the quare impedit, he ſhall remoxre the incumbent of the king; 

Gab. 1:3 for now by the reverſal of the c iQ wry the preſentment of the 
to 105. Fl. bing was without title. 30 El. B. R. ConnwaLL's caſe. Adjudged. 

1 3 Cited M. . R. 


. C.- Wal. e Inc. Svo. 533. cap. 28. cites S. C. 


Watſ. Comp. If 7209 patrons preſent, and the bijh yÞ oþ refuſes both their clerks, 
<8 os 3 2ne patron brings guare impedit, and $f . the writ the ther 


cites S. C. ſues a duplex querela in the arches againſt the biſhop, upon which 
No. 51 pl. procets is made, and upon delault of the biſhop the archbiſpap re- 
en ceives theclerk of this (mes and he 15 inititured and induced, and 
5 ed after i the plai;, ny in the quare impedit recover;, 
he by writ to the biltop th all remove th: incumbent of the other 
patron who comes in pending the writ. Tr. 41 El. B. R. between 

ZENNET AND EDWARDS adjudged. M. 3 Ja. B. R. cited.) 
In this cafe [8. If the king uſurps What ine, and his clerk is inſtituted and in- 
1. Led, agamit ham 1 bring 2 quare impedit, and pending the 
ha n, ſer- orit the incumbent re gh and the king preſents another, who is allo 
inſtituted and inducted, and then I recover after ſix months; in 


— 7 5 5 - any — J 1 = 
accRA2:ag!y. ill oy / * #1 root ana 


guten. 4 Fw 133 F 

3 this Cale, upon a u. rit to the hifhop for me, the laſt incumbent of 
1 AF zi, 1 
og % « | — 1 - . " N 5 * 1 - A * * > 
Gerard at- the: king, 1 ng has been in by 6 months, ſhall be removed, 
* Fa 1 vale » , = + 2% FEES: » 11 r 
: becauſe he comes in pendente lite. Contra D. 21 El. 364. 28. 
* 4 6 
Firs c rere of opinion, thet he is not removeable by this juigment, becauſe he was not 
party nor pievy thereto, or to The writ; but Lord - Dyes tags it ſeems that this opinion is not! 
t n there were 20 Incumbents ſuccrilively, ve e 1:1 wn &c4 D. 364. pl. 256.9. C. cited by cas 
who ſaid tha: he had known it to be adj! ops acc2iying to the opinion of Dyer. Roll. R. 213. Inn. 

Ws Ly a anls „ 5 N ”=_ 

1 . I WAL 1 - 4 $ Yo Au 

Quar* impedit again? par ſon, patron, and ordinary, and pend.s Ne impedit the arſon r:figned, an 
$52 oro ny gde notice do the Patrons 1nd afterwards the ord: nw 'Y Ly lat.. prejent ied the ſame inc am- * 
that rngned; and af :crwards the plaintiff ha 110 adgmment ; it was he d that becauſe the ſame incumbent is 
in bv a cu fitle, vit. by lapſe, an d the e lama perion again it v hom the recovery was had, and that appeared 
tothe Court, he ſiould be removed. Per Windham. 3 Le. 138. pl. 158. in the caſe of Moor v. Biſhop 


of Norwich, cites Lo. 5 E. 4. 115, 116. ard retcrs to 9 Eliz. D. 260. & 21 Eliz. D. 364. —— W ati. 
Comp. Ince . 537. Cap, 2%. Cites S. C,— Vail, Comp. Inc. S vo. 555. Cap. 28. Cites S. C. 


. 2 Pending a gare impedit againſt J. S. if a Hanger preſents a 
53 5 7 Prancer igen gba title, and his clerk, admitted, initituted, and in- 
en 7 ; 3 _ 

Linc ater v. dufer, _ iter tlie plaint tt _ yet he _—_ "mot remove this 


te 
Lows. — incumbent. M. 3 Ja. B. R. BoswELL's caſe, P. 1 Ja, B. dubi- 


17 


„ 20. the W 


A. brings q:are impedit g unſt B. and then the clerk of C. who has the right is admitted pending 4 
7 


n 
— 2 2 
. f . 


tatur 16 H. 7. Kell. 49. per Curiam, becauſe 1 is a ſtranger to 
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vate int edit again B. If A. rerowrrr, his clerk ſhall be admitted aifo, and the clerk of A. and of C. 


thall try their right in cqectment, ticipaſs, or afſiſe. Jenk. 231. pl. 7. 


[10. So if the ranger preſents the ſame defendant upon gnod title 
pending the writ, yet he ſhall not be removed, though he be ad- 
judged a diſturber upon the firit preſentment upon which the 
quare impedit is brought. M. 3 Ja. B. R. BoswELL's caſe 
contra.) 

[II. If A. ſciſed of a manor to which an advowſon is appendant, 
be outlawed in a perſonal action, and after the church voids, and A. 
preſents his clerk, and the biſhop upon a diſturbance made by B. 
who pretends ſome title thereto, reiuſes to admit, whereupon A. 
brings his quare impedit agnin/} the biſhop and B. and declares there- 
in, and after the ling pre/ents B. upon the outlazory of A. upon 
which preſentment B is admitted, inſtituted, and ducted, and 
after the out/awry is rever/ed, and all this appears upon pleading z 


4 Li wad 


in this caſe A. ſhall have judgment againit B. becauſe he comes 
in, pending the writ, upon a title which is avoided alfo pending 


the writ; and alſo becauſe B. was not incumbent at the time of 
the writ purchaſed, and ſo could not plcad to the title. Mich. 
16 Car. B. between RIiSsBY AND POW RH. Adjudged per Curiam. 
[12. In a quare impedit againſt B. if the plaimiff be rorr/riired, 
whereupon B. ha; a «crit ts the biſhop, who avas net patty te the writ 
of quare impedit ; in this caſe, though the 5% had collated bejore 
the «orit ſerved, yet inaſmuch as he had nt collated before the judg- 
ment for the writ to the bithop, winch was within the 6 months, 
the clerk of the biſhop ſhall he removed. Co. Magna Charta, 363.7 
[13. If a man recovers in a quare impedit agarn/? patron and in- 
cumbent within the 6 manths, he ſhall remove the ' incumbent. 


19 H. 6. 68. b.) 


Watſ. Comp. 
Ine. vo. 
534. ap. 28. 
cites S. C. 


Watſ. Comp. 
Inc. 8vo. 
53. cap. 28. 
cites S. C. 


to . 292. 
— — * —— 
In th * 


the incumbent is removed by the judgment without any removal by writ to the biſhop. Ron. K. 212. 


in the caſe of Harris v. Auttin. 


[14. 8⸗ if a man brings qrare impedit againſt patron and incuni 
bent Toithin the 6 minths, and recaders after the 6 months pait, yet 
he ſhall remove the incumbent. 39 E. 3. 15. Adjudged.] 


Wxi.Comp. 
Inc 8v9. 
£32. Cap. 48. 
Cites » Co 
þ ut 11 the 


quare impedit be hingt aſter the 6 months, the incumbent tal! not be removed, Roll. R. 211. Harris 


v. Auſtin, 


[15. In an aſſiſe of darrein preſentment or quare impedit again/? 
pat ron and incumbent brought after the G months paſt, if the defend- 
ants do not plead, ſcilicet, the plenarty by 6 months before the ation 
brought, but pleads other matter in bar, upon which iſſue is joined 
and a verdict for the plaintiff, the incumbent ſhall be removed 
upon the judgment upon this verdi# ; becauſe the incumbent was 
party to the writ, and might have pleaded it, and did not do it. 
H. 9 Car. B. R. between the Biſhop of St. David and Lowe. 


Cro, C. 347, 
348. Cort v. 
Bi hop or Se. 
David, Owen 
any Pritch- 
art. Ad- 


Jud, ed — 


Jo. 3 30. 332. 
Lort v. the 


a J. Ad- 


Adjudged in writ of error upon a judgment in an aſſiſe of darrein jueg'd — 
preſentment in Wales; and the firſt judgment affirmed, in which 
it was not inguired when the church became wid, but guod temps 
ſemeſtre mods tramſivit, and yet for the reaſon aforeſaid not material 
to be inquired; and alſo becauſe when the jury found quod tem- 


PRI pus 


* Att. Comp. 


Ine 8vo. 


: 
532. cap. 28. 


Cites 5. Co 
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pus ſemeſtre modo tranſivit and damages to half a year, it hall be 
intended that the 6 months paſſed pending the wwrit, and not before 
the action brought. H. 8 Car. B. Rot. 454.] 
Is. If a man brings a guare impedit, the church being full of his 
en prefentment, and the title is found for the defendant, yet he ſhall 
not remove the clerk of the plaintiff; becauſe he might have abated 
[ 596) the urit, becauſe the church was full of the prefentment of the 

plaintiff himſelf the day of the writ purchaſed. 19 H. 6. 68. b.] 
In quare 17. Where a man recovers in quare impedit, and a clerk is in 
> 2 by the biſhop by lapſe, there he ſhall not be removed; therefore it 
covered, and is good to name the biſhop alſo, as it ſeems, and then he ſhall 
»e courch not preſent by lapſe. Br. Quare Impedit, pl. 79. cites 19 H. 6. 68. 


wa: full by | 
Aare; and the plaintiff prayed writ to the biſhop at his peril, and had it, and refuſed the damages of 
2 years. Br. Brief al. Eveique, pl. 18. cites 24 E. 3+ 35+ | 


18. In quare impedit, if the b:/>ep ſays, that he did not preſent by 
lapſe, and claims nothing but as ordinary, ra plaintiff may pray judg- 
ment, and ſhall recover the preſentment. Per Paſton. Mark- 
ham ſaid, this is true, but he ſhall not have writ to the biſhop. 
Brook ſays, the reafon ſeems to be, inaſmuch as he ſhall not re- 
move the biſhop's clerk. Br. Brief al. Eveſque, pl. 14. cites 

SY 21 H. 6. 45. & 22 H. 6. 28, 29. 1 ; 

* 19. Where title is found far the king after the collation by lapſe, 

— ga BG incumbent fn _— 5 12 not without 6 25 

dice the pedit taken, as appears there, Br. Encumbent, pl. 6. cites 

14 H. . 21, 22. : | 

nullum tem- 

pus occurtit regi. Br. Quaze Impedit, pl. 91. cites 14 H. 7. 21. 15 H. 7. 6. Per Higham. 


20. Where a patronage is gained by the preſentation, admiſſion, 
and inſtitution of a clerk, the patron mult be named with the in- 
cumbent in the quare impedit ; and if the incumbent be not named, 
he ſhall n:t be removed. Jenk. 290. pl. 18. ſays, it was fo reſolved. 

D. 35 AY 21. K. V. and . P. brought a writ of error againſt the biſhop 

: & 19 El. of II. and Blower upon a recovery had in a writ of deceit by the ſaid 
5. C. That 6:i7h:þ and Blocber againſt the ſaid R. W. and J. P. for that the ſaid 
3 . 15 ad before brought a quatre impedit again the ſaid B. and 
. the biſbaß, and had recover-d againſt them by default, whereupon 
mere lay- N. M. had a writ to the metropslitan to admit his clerk, and in the 
— wor F geceit judgment was given for the plaintiFs ; for it was found 
whereunn a that the ſummons was the Friday to appear the Tueſday after, 
citation was and fo an inſufficient ſummons; and in that writ of deceit the de- 
3 „ fendants W. and P. pleaded, that the incumbent was deprived of 
gates to de. bis beneſice in the court of audience, which ſentence was affirmed 
prive him, upon appeal before the delegates; and notwithſtanding that plea, 
pacing , judgment was given againſt W. and P. defendants in the ſaid writ 


which K.W. - ; a 8 : 
brought of deceit ; and upon that judgment this writ of error was brought; 


dete impe- and among other things it was aſſigned for error, that upon ſuggt/- 


dit againt in made after verdift, that B. was incumbent and in, 1 the pre- 


the biſhop 
of H. ans ſeutment of the Lord Stafford, and that he was removed, and that 


- Blower, Griffin was in by therrecovery in the quare impedit by. default, a 


ing Li ; : . 
Clerks ang it 10 the biſbap was awarded without any ſcire facias ogainſt Grif- 
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fin ; for he is poſſeſſor, and fo the ſtatute of 25 E. 3. calls him, recovered by 


. . . 7 * default at 
and gives him authority to plead againſt the king, and every releaſe hn 


or confirmation made to him is good. But to this it was anſwered, q;gress, and 
that as to the ſcire facias there needs none here againſt the neu in- writ to the 


Sy . . metropoli- 
cumbent, for he comes in pendant the zvrit, and that appears by the — 


record; but if he had been in before the writ brought, then a ſcire move B. and 
facias would lie, and cited 9 H. 6. it was adjourned. Le. 293, 294, admit the 


295 pl. 402. Hill. 27 Eliz. B. R. Williams v. Blower. _— 


whereupon one Griffin was admitted, inſtituted, and inducted. The biſhop and B. brought a writ of 
deceit in C. B. againſt R. W. and the ſheriff, and ſummoners for non ſummons; R. W. and the 
ſummoners appear, but not the ſheriff. The ſummoners being examined, denied that there was any 
ſufficient ſummons, by reaſon of the ſhortneſs of tne time and the diſta ce of the place, the benefice 
lying in Wales. R. W. pleaded in bar of this writ of deceit, this diſability of B. and ſentence of 
deprivation by the delegates, ſuppoſing thereby that he cannt be reſtored to his firſt title and intereſt 
in the church, &c. The biſhvp and B. demurred. And note, this was pleaded in bar as well againſt 
the b ſhop as againſt B. and ſv not good; whereupon judgment was given, that the firſt judgment 
be ſet aſide, and the plaintiffs reſtored to all which they loſt, &c. For the incumbercy is nat in queſtions 
but the diſturbance of the plaintiff in the quare impedit to preſent to the church, which was void by 
the ſuppoſal of the writ ; and the matter of the deprivation and removal of B. from the church is nat in 
gueſicn by this recovery in quare imp: dit by the defendant, by which * the plaintiffs in this zurit of deceit wvere 
damnifi-d. &. And upon this judgment R. W. brought writ of error, and the judgment was reverſed; 
but not for any matter in law. D. 353. b. 354+ a. pl 30, 31. Mich. 19 & 19 Eliz. Blower v. Wil- 
liams. ——Ibid. Marg. 354. a. pl. 31. ſays, fo note, that he was nt reſtored to the incumbency again in 
the xwrit of deceit, becauſe be did nat liſe it by the juppoſal of the writ of quare impedit, wwhich Jup poſed the 
church to he void. | | 

| | = *[ 507 ] 
22. If the clerk comes in under the title of the plaintiff, and ſince Whatever 


the ſame, he ſhall be removed; but if he come in by title para- 2 — — 


mount, he ſhall not be removed. And for that the clerk comes admd af- 
in hanging the zurit, it ſeems that he ſhall be removed. Per An- gebe 


derſon Ch. J. quod Periam J. conceſſit. Goldib. 105. in the cafe 2 8 


of Beverly v. Cornwall. | the title of 

the patron is 
paramount the title of the plaintiff, ſuch preſentee ſhall be removed upon à recovery by the plaintiff, 
Per Anderſon Ch. J. 3 Le. 139. pl. 188, Mich. 28 Eliz. C. B. in the caſ2 of Moore v. the Biſhop 
ot Norwich, -S, C. & P. by Anderſon. Goldſb. 3. pl. 7. 


23. If the king recovers his preſentment unto a church, and has 4nd " =_ 
a 4vrit to the biſhop, &c. 2 remove the other's incumbent, for which — = 


the incumbent ſueth an appeal in the Archbiſhop's Court, &. by thn another 
reaſon whereof the archbiſhop ſendeth a prohibition that he do not <mmn per- 


ſon who re- 


admit the king's clerk pendant the appeal, &c. then the king /hall ce bio 


| have a writ directed to the archbiſhop and his officers 7 take off his preſentment, 


PO + . : or hath title 
inhibition, and that they do nothing, nor ſuffer any thing to be * — 


done by others, in derogation of the crown or of the king's right; , baue 
and ſhall have another writ again/t the incumbent, that he do not {ach «vrits of 


| 4 N 8 1 probidition 
proſecute ſuch appeals, provocations, or other proceſs or impedi- Prove cpi 


ments. And alſo the king may have an attachment directed unto ntual judges 


the ſheriff again, ſuch incumbent, if he go on there after ſuch pro- 2 party, 

. * . * . _ U U 
hibition directed unto him. F. N. B. 43. (A). hall not pro-= 
ceed, or proſ- cute ſuch, &c. and alſo attachment againſt them if they do, &c. F. N. B. 43. (B). 


24. Lecturer was removed for not officiating in perſon as the foun- 
dation required. MS. Tab. &c. cites 1720. Philips v. Walter. 


For more of Preſentation in general, ſee Advowſon, Colla: 
tion, Simony, and other proper titles. 
Pp 3 
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(A) Preſumption, 


1. IF the elde /on be beyound fea at the death of the anceflor, and 

the youngeſt enters ints the land, he is not accounted in law 
a di iar becauſe the law preſumes, that lie preſerves the poſſeſ- 
hon for his brother; but if upon his brother's return he keeps 
him out of poſſeſſion, then the law looks upon him as a difſeiſor. 
Per Doderidge. Lat. 68. Paſch. 1 Car. in Mayow's caſe. 

2. Caſcaal and accidental things are not to be preſumed, unleſs 
alleged. Arg. Hard. 81. Mich. 1656. in the cafe of the Attor- 
ney General v. Buckeridge. | 

3. Powel Juſtice ſays, he does not know any caſe where a man 
ſhall be made a zortſeaſcr by preſumption only. 2 Lutw. 1568. 
Mich. 4 W. & NM. in caſe of Gwin v. Pole. 

4. Where the /aw intrufts perſons as (quitices of peace) with the 
execution of a per, the Court ought to give credit to them in the 
execution of that power; though if they make a falſe return 

L 508 J whereby.the party and juſtice are abuſed, they may be puniſhed. 
10 Mod, 382. Hill. 3 Geo. B. R. the Queen v. Simpſon, 
5. Odi & inboneſta non ſunt in lege præſumenda & in facto quad 
fe habet ad banum & malum magis de bono quam de malo preſumendum 
. See Maxims. 
6. Semper preſumitur pro ſententia & pro legitimatione puerorum. 
See Maxims. 
7. Stabit prefumptio dimec probetur in contrarium. See Maxims. 


For more of Preſumption in general, ſee Length of Time, 
Crial, Evidence, and other proper titles. 


Privilege. 


— 


(A) Of Officers in Courts from Offices and Duties]. 


So of aclerk CI. F an attorney of B. R. be made a churchwarden of a pariſh, 


> 25 5 he ſhall have a writ of privilege out of B. R. ſhewing his 
Path. 21 Privilege to be diſcharge thereof for his attendance in the ſaid 


Inf Court, P. 14 Car. B. R. FELix Wi1LsON being an attorney of 


Cas . 


Privilege. 

B. R. was made churchwarden of Hanwell, and refuſed it, and 
he was ſued in the tpiritual court to execute the ſaid oflice, and 
prohibition granted. 

[2, Tr. 15 Car. B. R. Mr. Baxxrs's cafe being elected church- 
warden of Aldermary in London, and fuch writ granted.) 

[3. Clerks of the king's courts are not privileged from watch and 
ward, for they may find others to do it tor them, and there needs 
not any perſonal attendance. Ir. 15 Car, B. R in the faid cafe 
of BARKER, ſaid by Juſtice Jones.) 


perſonal and continual attendance, a+ churchwarden, conſtable, and the like, he may have his privilege; 


but for othces which may be cxecutrd by deputy, and de not require; attendance, as rec 
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S. P. aff 
clerk ef the 
court ; and 
It wa a reed 
by the whole 
Court, that 
tor all of- 
fices which 
require 113 


rder and the 


like, (from which the juitices themſelves ſhail not be exempr,) toc tuch he ſhall not have his privueges 


Mar. 30. pl. 65. "Iiin. 15 Car, Anon. 


4. An atterney of B. R. was elected fythingman of Taunton, in 
which town a cee is pretended, Het every one /pould be conſtable 
or tythingman i his turn, according to their ſeveral houſes, and he 
having purchaſed tus Hauser in the town was choten tythingman at 
the Jeet there; he brought his writ of privilege to be Jiſcharged; 
becauſe he is to be attendant in B. R. It was moved, that it might 
not be allowed, becauſe here was a ſpecial cuſtom, and ſhould an 
attorney purchaſe many houſes, there might not be perſons enough 
to do the ſervice, as here he has actually purchaſed ſeven. But 
all the Court held, that this cannot be a good cuſtom ; for then a 
woman, being an inhavitant in one of the faid houſes, it might 
come to her courſe to be conitable, which the law will not allow. 
It was ordered, that he be diicharged. Cro. C. 389. Mich. 
10 Car. B. R. Prouſc's caſe. | 

5. S. an attorney of B. R. having land within the manor of H. 
in the county of Middletex, ratione tenuræ, ought to ferve as reeve 
when elected, and he being now elected, prayed a writ of privilege 
that he ſhould net be compelled to gather the rents of the lord, and to 
icrve in that office ; per Keiling Ch. J. this writ lies here, and is a 
ſtronger caſe than ProvsE's caſe. Cro. Car. 389. Twiſden J. 
ſaid, a tenure may be created to ſuch intent to collect the rents of 
the lord; et adjornatur. Raym. 179. Paſch. 21 Car. 2. Stone's 
cdl. s 


See Noy, 
112, CoR- 
NER'S 
CASE ; but 
it teems 
ſtrangely re- 
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1 hough it 
was object. 
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ſame cuſtom, and though it was alſo ſaid, that he might execute this by deputy, yet the Court granted 


the writ; for to the 1it, it was ſaid, that the prvilege of this Court is as ancient as the cat 


any manor; and to ihe 2d, he is 1cipontible tor his deputy. Lev. 265. S. C. 
— 0 . . 


6. Such as have privilege of Chancery ſometimes have a ſuper- 


fedeas of privilege granted them as a protection; the moſt exten- 3 


five of which fort contains both an 1% and ſuperledas, di- 
rected to all and fingular juſtices, judges, theriffs, &c. enjoining 
them not to moleſt or vex a clerk of one of the ſix clerks of this Court 
in his privileges, and (among other things) not to put, or chu bin 
into any office of collector, churchwarden, or other common trouble- 
ſome office; and if any diſtreſs has been made upon him on that 
account, without delay to releaſe it. P. R. C. 287, 288. 
| Pp 4 


Vent. 10. & 


Curf. Canc, 
4905 Cap. 12. 
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(A. 2) Of other Perſons. 
And though 1. SR W. H. was ſeiſed of the manor of R. in Eſſex, in which 


it was ſaid, 


223 he preſcribed to have a leet. A. an alderman of Lindon lived 
might exe- vthin the precinct theresf, and was preſented by the homage 2» be 
— 2 con/lable, and this preſentment was removed by certiorari into B. R. 
his perten! and the alderman was diſcharged ; becauſe he was obliged as alder- 


attendance man to be preſent at London for the government of the city, 


— Jo. 462. pl. 4. Trin. 16 Car. Br. Alderman Abdy's caſe. 


cuſtom of the manor, yet non allocatur; and thereupon a writ was awarded to be directed to the lord 
of the manor to diſcharge him. Cro. C. 58 5. pl. 3. 16 Car. B. R. S. C. 


Lev. 233. 


S. C. 2. Captain of the guards is not privileged from being reeve of a 


manor. Sid. 355. Hill. 19 & 20 Car. 2. Sir Walter Vane's caſe. 

3. A doctor of phyſic was choſe conſtable, and the Court thought 
perſons of quality ſhould be privileged againſt ſuch offices, and 
therefore made a rule that he ſhould be diſcharged of the ſaid 
office niſi, &c. Sid. 43 1. Mich. 21 Car. 2. B. R. The King v. 
Pordich. | 


My uf 1 ivi om the ce 
8 A writ of privilege was prayed to excuſe one fr Ne 


name of Dr. of expenditer in the level of Romney-marſh ; 1ſt, For that he was 
Lee's caſe. an eccleſiaſtical perſon. 2dly, Becauſe all the land he has in the marth 


_ is in leaſe for 99 years. The writ was granted by Rainsford and 


fas it was Moreton J. they only being in court; Moreton for the firſt reaſon, 
) ; Joni 8 
objefted, and Rainsford for the ſecond. Lev. 303. Mich. 22 Car. 2. B. R, 


_ = The Archdeacon of Rocheſter's caſe. Dr. Lee's caſe. 


con's predecaſſiri did execute this office; and the Court orderea, tnas notice ſhould be given, and 
cauſe thewn why the doctor ſhould not do the like; but afterwards the ſa d two judges ruled, thai he 
ſhould be priviizged; and it is there ſaid, that the land being in lezſe, it ſeems that the te- 


nant, if any, ought to do the office. And the writ was granted. S, C. cited 6 Mod. 140. Paſch. 
3 Ann. B. R. 


[510] 5. High conflable was diſcharged from ſerving the office of ver- 
ſcer of the por, during his high-conſtableſhip. 2 Jon. 46. Paſch. 
28 Car. 2. High-conſtable of Wanſtead's caſe. 

6. The King's officers, though they may execute the ſame by de- 
puty, are privileged from pariſh offices, though they drive trades in 
the ſame pariſh, and ſuch privilege is grantable out of Chancery as 
well as the Exchequer. 2 Chan. Rep. 196. 32 Car. 2. Raymond 
v. Pariſh of St. Botolph's Aldgate. 

7. Note, a writ of privilege was moved for to have a clergyman, 
who appeared to have ns cure of ſouls, privileged from the office of 
overſeer of the por. And though Holt Ch. J. ſeemed againſt it, be- 
cauſe he thought their privilege of exemption was only extendible to 
their ſpiritual revenues, and if in any caſe they were 3 it 
was only from common law offices, and ſpecially if they were 
without cure, as here; yet the other three juſtices were ſtrongly 
againſt him; but however, for his lordſhip's ſatisfaction, deſired it 
2 be ſtirred again. 6 Mod. 140. Paſch. 3 Ann. B. R. 

non. | | | 
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(B) Privilege. For what Cauſes. 


Cr. JF a man be arreſted coming to Weſtminſter to anſwer an action But if he 

there, he ſhall have the privilege. 2 H. 7. 2. b. 9 H. 6. 44. "== 
Court at Weſtminſter it is otherwiſe ; for if he comes to London in the vacation meſne between the 
being ſucd in bank and the arreſt in London, he thall not have the privilege. Br. Privilege, pl. 34- 
cites 2 H. 7. 2. One that was coming to the Court of B. R. to attend upon his cauſe, was ar- 
reſted as he was coming, and was forced to put in bail; but upon a motion, and making it ſo appear 
to the Court, he and his bail were both diſcharged. Hill. 22 Car And the party that arreſted him had 
been alſo puniſhed, had he not pretended that he knew not that the party came about bis buſineſs de- 
pending in the Court; for the doing of this was an affront to the Court, as well as an injury to the 
party arreſted. L. P. R. 2 Vol. 369. But to h+ve the protection of the Court, the party muſt 
appear in perſon, that the Court may examine him, and that they may be ſatisfied upon his cath, that be 
was either proſecuting or defending ſome ſuit pending in that Court when he was arreſted, Gilb. Hiſt, of 
C. B. 167. 


[2. So if he be arreſted returning from the Court, he ſhall have 
the privilege. 2 H. 7. 2. b.] 
C3. If a man be ſued in Bank, and he goes to ancther place by leave s. p. Gib. 
4 the Court to inquire for evidences concerning this matter which he Hitt. of C.B. 
as there, he ſhall have the privilege if he be arreſted there. 007 


13 H. 4. 1. b.] pus cum 
Cauſa, 151. S. C. 


[4. But in this caſe, if he has nat leave of the Court to go there, 8. P. Gib. 


he ſhall not have the privilege. 13 Hf. 4. I. b.] _ of C. B. 


[5. If the defendant, in a writ of treſpaſs, be arreſted in another Br. Privi- 
Court, in coming at the return to anſwer the plaintiff, he ſhall have e; pl boy 
ſays, that he 


was diſmiſſed till they were adviſed, quod nota, but that by 2 H. 5. cap. 2. it is enacted, that he 
ſhall be remanded where he ſhall remain, and ſhall not be diimilled. 


(6. If a man be arreſted upon a writ returned in Bank, if he goes In fuch cafe 


40 miles out of his away to another place to buy a horſe to come to et 
© 


London, and he is there arreſted, yet he ſhall have his privilege. if arreſted in 
9 H. 6. 7. b.] aug 


por ate at 
ſuch diſtance; for it may be that he went thither to buy a horſe, or other things neceſſary for his jour- 


ney. Br, Privilege, pl. 4+ Cites S8. C. 


[J. If I have an action pending in B. and my goods are arręſted in ( 511 
London, which ought not to have privilege, if 1 render my body volun- Br. Privi- 


tarily to free my goods, I thall not have the privilege, becauſe it was lege, pl. 6. 
| k cites S. C. 
my own act to render myſelf, 20 H. 6. 3. b. Adjudged.J - If inplaine 
againſt a 
man in London, his geeds are attached by th e cufiom, and he renders bis body to priſon to diſſolve the attach- 


ment, yet he ſhall have the privilege of the bank, if he was impleaded there before, notwithſtanding - 


that the render to priſon was his own act; for he was in by virtue of the plaint. Br. Privilege, pl. 29. 
Cites 38 H. 6. 12. S. C. cited 8 Rep. 143. b. in Dr Drury's caſe.— See pl. 23. 


[8. If a man be arreſted in going to London, though he has an See pl. 1. 


= . . . . — . , 
action pending in Bank, yet if he was not coming to this Court, he r 


{hall not have the privilege, 2 . 7. 2. ] | — mm 
. (9. If | 
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A. implead- [g. If the plaintiꝶ, in a ſuit in Bank, be arreſted in Londen 57 


4 *. is 5 defendant upon a plaint there, before the return of the writ in Bank, 


y te ap- he ſhall have his privilege. 11 H. 6. 22. 52.] 

f and the 2 : : f 
def-mdant arreſted the plaintiff coming texward the Court to proſecute bis ſuit, the plaintiff ſhall have pri- 
lege for his own ſuit. Br. Privilege, pl. 57. cites 11 H. 6. 27. | 


This ſeems [o. If a man, having an original depending returnable in Bank, 


1 comes to London 3 weeks before the return for this cauſe and no other, 


Book is, that and there is arreſted, he ſhall have the privilege. 11 H. 6. 3. But 
if the plain- if he comes ſo long before the time, becauſe he 15 ſict, to be refreſhed, 


r 3 he ſhall have the privilege. 11 H. 6. 52.7 


before, it hall be intended to prevent his keeping of his day, and therefore ſhall have his privilege; 
but if it was 2 or 3 weeks before the day it would be otherwiſe, for then it could not be intended, 
that his coming was to keep his day, unlefs other cauſe was ſnewn, as that he had been ſick, and that 
his coming ſo logg before, was to refzeſh himſelf, 11 H. 6. 52. a. pl. 16. but I do not obſerve the point 
mentioned at 11 H. 6. 3.— And tice pl. 12, 13. 


LII. But if a man dies not came to London 7 tate a ſuit at the 
common la, but is there remaining, ?hovgh he has an ation pending 
in Bank, yet he ſhall not have the privilege if he be arreſted there. 
11 H. 6. 3.7 | 

See pl. 10. (12. This is true, if he be arreſted 2 r 3 weeks before return 


3 of the writ in Bank ; for then he could not be in coming to the 


ation, that Bank. 11 H. 6. 52. 

detendant in | 

Bank was ar:#9ed in London in the vacation, when he need not came about his ſuit at Wetminſer, 
N ic was the opinion of the Court that he ſhould be remanded. Br. Privilege, pl. 31. cites 
353 „6. 50. 


See pl. 10. 
— before the return, he ſhall have his privilege, though he be ſtaying 
Bank came tlicre ; for by this arreſt he cannot keep his day in Bank. 11 H. 6. 5 2.x 
to London 12 

days befere the term, and is arreſted in London; upon oath that he came ſo long before the term, te re- 
vain ccunſel in his matter in Bank, the privilege was allowed him. Br. Priv'iege, pl. 29. cites 38 H. 6. 4. 
In debt, cg nt was axvarded in Trinity term retur nale in Hilary rerm, and meſtic, vige is 
Mich. term ths d. findunt Came 70 L:ndn, ard WA4I ariefled, and trayed priv lege; per Brian ON: If he 
mall have the piivil-ge, if he came for counſel in the lame cauſe; and thoiefore the plaintiff in Lon- 
don took out an original in Eank agiinſt the defendant, and he was co:mpelied to antwer to it imne- 
diataly, and had priv ege; quod nota, Br. Privilege, pl. 35. Ciits 0 E. 4. 12. 


14. A man who delt in Landen was impleaded at Weſtminſter, 


aud after was arrefled in London, and was diſmilicd by the privilege, 
though he dwelt in London, as well as if he had been arreſted in 


London coming out of the country to Weſtminſter, to have ap- 
peared at a ſuit there; but Brook ſays, it ſeems that this was in the 
tem; for contra, it ſeems, if he had been arreited in the vacation. 
Br. Privilege, pl. 55. cites 11 H. 6. 52. 


{ 512] 15. A man ſued a replevin, and the defendant nffirmed plaint in a 


se be actes ae rourt by covin lo have the poods diſtrained to be attached, fo that re- 
05 aha lovin ſhould not be theresf made ; and the ſheriff returned it, and the 
plaintiff prayed ſuperſcdeas for him and his goods, becauſe the 
Court of Bunk Fas the elder ſeifin by the replevin, and he could not 
have priviſege by ſuperſedras for fig goods, but only for his body; 
but per Laicon he ſhall have it for both; but by ſeveral, the plain- 


tiff 


[13. But if he was arreſted there but 2 days, or ſuch little time 


diate] 
to Co! 
Ellew 
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tif may have certiorari for all if he will, and ſee elſewhere, that the 
attachment ſhall not -diſlolve the diſtreſs taken before, Br. Pri- 
vilege, pl. 51. cites 16 E. 4. 8. 

16. Where matter is continued for a year, by reaſon that it is in The plain- 


ö Ivikeo 1 tiff cmi 
arbitrement, a man ſhall have privilege, Per Brian Ch. J. Br. „ Kale a0. 


Privilege, pl. 45. cites 20 E. 4. 12. 2 


year after bis 
þi!! exhibited, was arreſted in London, and had his privilege. Toth. 218. cites 1588. Marſhal v. Moore 
— 8. C. cited P. R. C. 285. it appearing, that he came up only for the following his ſuit. _—- Curſo 
Canc. 496. S. C. 


7. A man brought cru cum canſa, te be removed out of London, — * 
1 . . . tro 2 1 1 Iarge, II Aa 
becauſe he is indifed of Ir in B. R. And by the beſt opinion n ier 
he ſhall have the privilege. Br. Privilege, pl. 47. cites 2 R. 3. 16. ceprivitge 
by act᷑ion 
brought by bimſ-lf, he ſhall be examined whether it be brought by coin, Ibid. Where the action 
is brought in the ſame term, he ſhail be examined of the covin; but if it be in a farmer term, the record 
ſhall be credited, and the principal caſe was put oft, &c. therefore quzre. Ibid. 


18. He who has attorney, and comes to commune with him, and is 
arreſted in London, ſhall have privilege. Br. Privilege, pl. 34. 
cites 2 H. 7. 2. Per Townlend. 
19. And he who comes to a vil! to merchandiſe, and after has no- 
tice that pluries capias is i//ued again? him, and it is returned, and 
that if he does not appear exigent ſhall 1fue, there if he would ap- 
pear, and in the mean time he is arreſted, he ſhall have the pri- 
vilege. Per Townſend; quære. Br. Priviiege, pl. 34. cites 
S$#L. 7.4 
20. Note, that where ce/ty que u/e comes to Weſtminſter to main- So of a ſer- 
tain the ſuit of his feoffee in uſe, and he is arreſted, he ſhall have 5 r . 
the privilege, Br. Privilege, pl. 1. cites 27 H. 8. 20. comes tl 
bring money 
to his leſſor, who is in ſuit, to maintain the ſuit. Ibid. 


21. If the baron alone be impleaded in C. B. and in coming to de- & in deb. 
fend the ſuit he and his feme are both arreſted, they ſhall both have wang” 
the privilege. D. 377. Trin. 23 Eliz. Anon. feme, juper- 

ſecteas of 
chancery was caft fer the baron; and becauſe the feme cannot anſwer without her baron, and they are 
one perſon in law; therefore per Cur. it all ſerve for boch. Br. Iriviiege, pl. 17. cites 22 H. 6. 38. 


22. The defendant, coming to execute a commiſſion, was arreſted, P.R.C. 289. 
and had a corpus cum cauſa to ſet him at liberty. Toth. 218. == 
cites Trin. 23 Eliz. Jackſon v. Vaughan. cap. 18. 

23. Action of battery was brought in C. B. and upon not guilty 
pleaded, the parties were at iſſue; and when the jury went out to 
conſider of their verdi, the defendant cauſed the plaintiff to be arreſicd 
by proceſs out of B. R. for a battery done to him before by the plain- 
tif, The Court being informed of this, would have diſcharged 
the plaintiff, but that he having put in bail, they ſaid they could 
not, but commanded the plaintiff in this new action to releaſe his 
arreſt, which he did; and they ſet a fine on him, which he imme- 
diately paid in court. And they ſaid, that the ſuitors ought ſafely 
to come and go by the privilege of the Court, without vexation 


elſcw here. Goldib. 33. pl. 8. Mich. 29 Eliz. Lea's caſe. 


24. A 
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24. A defendant coming up upon an attachment would have had 
his privilege again/? a citation in the arches, and could not; becauſe 
a citation is no ſtay of his perſon. Toth. 218. cites Paſch. 30 Eliz. 

Cook v. Dix. 
r. R. c. 25. The plaintiff was arreſted when he came up to examine abit- 
— © nefſes, and was diſcharged by ſuperſedeas of privilege. Toth. 218. 
496. cap. 18. Cites Trin. 1591. or 32 Eliz. fol. 738. Barnardiſton v. Bawd. 

26. The plaintiff was releaſed out of priſon, though detained at 
other men's ſuit, becauſe he was arreſted when he was going about 
his buſineſs or ſuit in Chancery. Toth. 211. cites 8 Car. Smith v. 
Garby. 

Rh, When a perſon complains to the Court of B. R. of a miſde- 
meanor, and it is adjudged that his complaint is vexatious ; this Court 
will not allow the privilege of protecting him in his return. 
11 Mod. 79. pl. 13. Paſch. 5 Ann. Anon. 


(C) For what Things. And in what Action. 


LI. I a man was condemned in London, and taken before the awrit 
purchaſed in Bank, he ſhall not have his privilege, but ſhall 
be remanded. 10 H. 6. 10. b.) | 


* Ifafter his [2. If a man, who comes to London te anſaver an original againſt 


ww fre him returnable in Bank, be, before the return, arreſted upon a plaint 


Bank, he is in London prior to the date of the writ, he ſhall not have the privilege. 
Go in *gH.6. 54. b. 10 H. 6. 10. b. For he ſhall not be diſcharged] 
n upon ; | 
2 plaint, he ſnull have the privilege, though the plaintiff be nonſuited ar efſhigned, or will not appear, 
fo tha: the writ be returned, and the teſte of the writ prior to the plaint upon which he is arreſted; 
but if the writ be not returned, he ſhall not have the privilege ; for the Court has not any record; 
but upon pint affirmed before the teſte of bis writ, he thall not have privilege. Br, Privilege, pl. 5. 

eites S. C. 


33 1 SE the plaint was the 4th day of October, and the writ bore 
date the I/ day, yet if it be found upon examination that the writ 
was delivered the 8h day, he ſhall not have the privilege. 9 H. 6. 
54. b.) 
If 2 manhas [. If a man, caming to anſaver an original, be arreſted upon a plaint 
er de. in London ſubſequent to the date of the writ, but before the return, if 


te the original be after returned, he ſhall have his privilege, though the 


de coming Fn in the original has not yet done any thing in the writ z for 


— nockeg y the return of the writ the original was pending from the date, 


defend it ab initio. 9 H. 6. 54. b. Curia. 10 H.6. 10. b.) 
Bere, he can- ; 
at be ſued clſcubeꝛe; per Twiſden. Mod. 66. Mich. 22 Car. 2. B. R. Anon. 


[5. Ss ſhall it be though the plaintiſf in the original be ou, 
the return. 9 H. 6. 55. b. Curia.] 

[6. But if a man ſues an original againſt me, but does not deliver the 
writ to the ſheriff, nor any writ is returned ; and I ſuppoſing the writ 
to be returned, come to anſwer it, and in coming am arreſted, I ſhall 
not have the privilege ; for here no writ is depending againſt me. 


H. 6. 54. b. 
9 54. b. 17 


it 
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7. If I am arreſted in an inferior court coming to anſwer a capias 
ſued againſt me in Bank, I ſhall have the privilege, though the 
writ be returned non ęſt inventus. 20 H. 6. 4.] 
[8. A man who is coming to proſecute a ſuit ſhall have the privi- [ 514 ] 


lege for all his goods neceſſary ® for the journey. 20 H. 6. 4. — 1 
ege 
cites S. C.—pl. 24. cites 9 E. 4. 47+ That it was touched there, that he ſhould have privilege eng 


his horſe and ſervant who comes with him. —Ibid. pl. 27. cites 21 f. 7. 39. That he ſhall have privilege 
for his horſe and other goods.——1t was ſaid by Aſcough and Fulthorp, when a man comes to London 
about his ſuit, be and his horſes and his goods neceſſary to his journey ſhall be privileged. And 
by Newton, he ſhall have the privilege for all his goods brought with him, though he brings ſurpluſage, 
and ſo of all his other goods, quzre inde; and fo after he was remitted as before. Br. Privilege, pl. 6. 
cites 20 H. 6. 4. | 

S. P. And alſo for his expences, Br. Privilege, pl. 29. cites 38 H. 6. 12. 


[9. So if he brings with him more goods than are neceſſary, (yet if Br. Pri. 
he brings them with him for defence of the ſuit), he ſhall have the lege, pl. 55. 


8 Cites S. C. 
privilege for them.] pi. 8. cites 
| 34 H. 6. 

Per Priſot. Quod non negatur. ¶ And ſee the notes at pl. 8. Per Newton. ] 


[10. But he ſhall not have privilege for ſuch goods as he car- Br. Privi- 
Ties with him to merchandiſe. 20 H. 6. 4.] es 8555 


Ibid. pl. 6. cites S. C. pl. 8. cites 34 H. 6. 15, Per Priſot. 
cites 38 H. 6. 12.——8. P. Gilb. Hitt. .. 198. 


(11, If defendant in an action of debt in bank be arreſted in Lonj- 
don for the fame debt by the ſame plaintiſt, he ſhall have the privi- Fd. 27+ 
lege; and when he comes into bank upon the habeas corpus, though R 

= 22 r. Pri vi- 
the plaintiff be nonſuited, yet he ſhall be diſmiſcd. 12 H. 4. 21.] lege, pl. 12. 
cites S. C 
Br. Nonſuit, pl. 13. cites S. C. Cilb, Hiſt, C. B. 168. cites S. C. If it appears to the Court, 


that it is the ſame plaintiſt, defendant, and action, the deſendant ſhall be diſcharged; becauſe at the time 
of ſuing out the 2d action, they were legally attached in the ſuperior court, 


Br. Privilege, pl. 29. 


12. He who rides with his maſter to London, to bring back his 
berſe, ſhall have the privilege. Br. Privilege, pl. 40. cites 
10 E. 4. 4. 

13. If a man comes to ſue original, and is arreſted before he 
can ſue it, he ſhall be examined, and ſhall have the privilege, 
though no plea be pending. Br. Privilege, pl. 1. cites 27 H. 8. 20. 

14. A clerk of B. R. was ſued, after the ſtatute of 21 Jac. 
Cap. 23. in an inferior court, for a ſum under 51. And per Jones 
and the Chief Juſtice, a writ>of privilege ſhall be allowed; for 
the ſtatute being general, never intended to take away the pri- 
vilege of the clerks of this court. And it was ruled accordingly. 
Palm. 403. Paſch. 1 Car. B. R. Armington's caſe. 

15. A Serjeant at Law was plaintiff in the Admiralty, and the 
defendant there moved for a prohibition in B. R. The Court 
doubted, whether privilege ſhould be granted in prohibition, ideo 
quære. Sid. 65. pl. 38. Mich. 13 Car. 2. B. R. Serjeant Mor- 


ton's caſe. 


16. If a man comes to B. R. as a witneſs, he is protected eundo Ob. Hiſt of 
& redeunds, Per Twiſden. Mod. 66. Mich. 22 Car. 2. B. R. = — 9 


pl. 13. Anon. ſince they 

ate obliged 
by the proceſs of the Court to appear, they will not ſuffer any one to be moleſted while he is paying 
abe dience to their writ. 


A wit- 


p — 8 - 
e 
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A witneſs was arreſted as he was 4*tending the Court to give teſtimony in a cauſe. Roll Ch. J. bia 
them take a ſuperſedeas, and ordered the parties to ſhew cauie why an attachment ſhould not go againtt 
them who arretted him. Sty. 395. Mich. 1653. Anon. 

If a witnels coming to teſtify in a cauſe in Middleſex be arreſted in London by one knowing the 
cauſe, he has no temedy but by habeas corpus to examine and deliver him thereby; but if there be 
any contempt by the oiticer, &c. an attachment may afterwards be awarded againft him; for they ate 
as well to have priviicge as the parties. Keb. 220. Hill. 13 Car. 2. Vandeveide v. Luellin. 


5. O. 3 Ler. 17. In debt, upon a penal ſtatute, qui tam, &c. againſt an at- 
1 terney in C. B. the queſtion was, if he ſhall have his privilege or 
lde art no? and ruled upon demurrer, that he ſhall have his privilege in 
thal! abate. a debt qui tam, * &c. becauſe it 75 only the ſuit of the party ; though 


3 in information he ſhall net have his privilege. And it was ſaid to 
3* . o _— |S, 


S. P. 1 Salk. be the ſuit of the party, 1ft, Becauſe he may be nonſuit, the 
30. Trin. which he cannot be in an information. 2dly 
7W.3.B.R. © 2dly, He may pray a tales 


Kirkhtdam v. p RS LES : 
Wheele;, be determined by the demiſe of the king. And cited Cr. Car. 10. 


®*[ 515 J FarRiNGTON'S cafe, there adjudged to be merely the ſuit of the 
party. Skin. 549. Trin 6 W. & M. B. R. Baker v. Duncomb. 


D) Met Perſons ſhall have the Privilege. 
Lr. THL farmer of the chief clerk of B. R. ſhall not have the 


privilege of the Court, becauſe he is not any necefary at- 
tendant upon it. P. 1 Ja. E.) 
Defendant [2. The feward of his lands ſhail have che privilege. 20 H. 6. 


moved to be p 
out of execution, being forward of the beuſt ld to Paron Bess, a fortign exw'y, and obtained a rule to 
ew caule, which was afterwards difyhaiged on hearing counſel on both nes, it appearing that the 
defendant <vas a froder, that he rofit-d at bis ton bene in the old Palace Yard Weſtminſter, and 
that tbe erty was at Hanger at the tine of the arr. Notes in C. B. 281. Hill, 9 Geo. 2. Cain v. 


Moiineux. 


Br. Privi- 3. If a man be unf retained with a clerk in Chancery, but is his 
— 1 75 5+: ſervant to ds his commands only at this time of the ſuit, yet he ſhall 
No ſerren's have the privilege. 11 H. 6. 8. b. Quzre.] | 
hal, have | 

privilege but thoſe who are at erden of rhe office, or uf their maſter, as cook, butler, &c. Per Lit- 
tleton. Br. Prise lege, pl. 8. cites 34 H. 6. 15, Servant of the Chancery ſhall have the privilege, 
contra of f{ervart f the fert. Br. P lege, pl. 9. cites 34 H. 6. 29. But per Priſot, 
fervant of a gentiemar, bo is ſervant of the Charcoiry, ſhal! have the privilege, but this is as ſervant of 


the chaacery, and not 2s ſervant of the ſervant, Quere. ibid. 


4. Bill lies againſt lazer of the Court. Br. Bill, pl. 5. cites 

7 H. 6. 36. | 
5. Debt againſt H. S. who caſt ſuperſedeas of the Exchequer as 
fervarit of the Lord Cromwell, Chamberlain of the Exchequer ; Pole 
ſaid, that the privilege extends to thoſe who are acromptants in the 
Exchequer, and ts the treaſurer of Hingland, and other afſiftants of the 
Court, and their familiar ſervants who are about the offices and bi 
meſſes of the account in the Fixchequer, and to their menial ſervants 
dwelling in their houſe, and to no others, and that the defendant is 
deputy to the ſaid Ld. Cromwell at Hull, and is accountable there 
and not in the Exchequer, and that he is not a houſhold ſervant 
of the faid Ld, Cromwell, which Newton agreed; for the pee 
| ege 


without warrant of the Attorney General. zdly, This ſhall not 


Privilege. 

does not extend to the ſhepherd nor carter, but to the ſervants tub 
are about his perſon, or attendant at the Court; and they demurred 
upon the ſuperſedeas, becauſe the king recorded by the writ, that 
he is continual ſervant to the Chamberlain, and day given over to 
the next term, and there he caſt another ſuperſedeas, rehearſing 
him to be menial ſervant. Per Newton, 6b; the day given over, the 
Juriſdiction is affirmed but for the firſt ſuperſedeas only. Per Por- 
tington, he who pleads a plea to the juriſdiction of the Court, 
ſhall not plead other plea to the juriſdiction after; but here is no 
plea pleaded, but day given over upon the ſuperſedeas; therefore the 
laſt writ may well ſerve. Br. Privilege, pl. 16. cites 22 H. 6. 19. 

6. If the fheriff”s bailiff of H. who comes to bring the writs to 
Court, and to receive others, &c. be arreſted, he ſhall have the pri- 
vilege; per Littleton, Br. Privilege, pl. 24. cites 9 E. 4. 47. 

7. In debt, cook, butler of officers of the Court, &c. ſhall have 
privilege, and yet bill does not lie againſt them; for they are not 
bound to be attendant in the Court as officers and attorneys arc. 
Br. Privilege, pl. 42. cites 11 E. 4. 3. per Littleton J. 

8. And a muinpernor ſhall have privilege ; per Choke J. and yet 
bill does not lic againit him. Br. Privilege, pl. 42. cites 


11 E. 4. 3. 
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Fo of 2 pri- 


ſener of the 


Court, he 
ſhail have 


privile e, 


and yet bill does not lie againſt him. bid, 


9. Bill by attorney, gf B. R. was rejected and abated; for no at- 
torney is there of record, nor his attendance neceſſary; but other- 
wile it is in C. B. for there he, who is attorney of record, thall 


have the privilege to plead by bill. Br. Bill, pl. 24. cites 1 II. 7. 12. 
10. G. brought debt æagainſt T. Warden of the Fleet, by bill of 


privilege, and he would not appear, and the Court was in great 
doubt what remedy the plaintiff had to compel the defendant to 
appear; for he cannot be forejudged the Court, becaule he has an 
inheritance in his office. And after it was ſurmiſed to the Court, 
that the ſaid T. had made a leaſe of his faid office to another for three 
years, and then the Court vas clear of opinion, that the ſaid T. 
ſhould not have the privilege ; for now during the teaſe he is not 
oſſicer, but the leſſec. 2 Le. 173. Trin. 29 Eliz. C. B. Git- 
tinſon v. Tyrrel. | | 

11. A writ of privilege was ſigned by all the Juſtices of the 


Br, Attor- 
ney, pl. 67. 
Cites Is C. 


Court of C. B. for G. V. a clit under the cuſſas brevium, to free 


him from being a ſeldier, reciting, thut it is the cuſtom and privilege 
of that Court, time whereof, &. that neither the attornies nor 
clerks ſhall be preſſed for ſoldiers, nor chote into any office fine 
voluntate ſua, but ought to attend the ſervice of the Court. Cro. 
Car. 11. pl. 2. Trin. 1 Car, C. B. George Venable's caſe. 

12. Debt on boud of 1001. defendant pleaded zo the juriſdic- 
tion, that none of ihe Privy Chamber ouzht to be ſued in any other 
Court, at the ſuit of any perſon, without {ſpecial licence of the 
Lord Chamberlain of the Houſhold, and that he is one of the Privy 
Chamber, Plaintiff demurred, and a reſpondeas ouſter awarded 
for the plea is ill; and the Court ſeemed to be offended with the 


13 : ſaid 


Keb. 137. 
pl. 70, 8. © 
that the 
Court con- 
cei ved the 
plea naught 
and without 
en) co. cur, 
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and inquired ſaid plea. Raym. 34. Mich. 13 Car. 2. B. R. Barrington y; 


who tre 8 
counſel was Venables. 


that ſet his hand to the plea, in order to puniſh him. 


S. C. Fizem. 13. In aſſault and battery againſt A. and B. A. pleaded ſon aſ- 
Nep-3 9. cl. cult demeſne, B pleaded his privilege as a ſerjeant at law, to be ſued 


501. accorde 


ingiy; but only in C. B. The plaintiff demurred, becauſe he is not the ſole 
by I'witdzena defendant, but joined with another; and it was ſaid, that though, 


1 where the action is joint and cannot be ſevered, he ſhall loſe his 


the joining privilege if he be ſued with another; but otherwiſe where the 
appears to be action is ſeverable. But per Cur. a ſerjeant at law has no privilege 


Þ in, he x : MT SO 
- Spend againſt any Court at Weſtminſter ; for he may practice in any Court 


his privi- there, and ſo is not confined to C. B. But if he be 3 in any 
lege,—— Court elſewhere than at Weſtminſter, he may then plead his privilege. 
S. C. by Whereupon a reſpondeas ouſter was awarded. 2 Lev. 129. Hill, 
name of 26 & 27 Car. 2. B. R. Deakins v. Sir William Scroggs & al. 


RamMBLE- 

ToN V Scx0GGs & AL. in the Exchequer Chamber, and there North Ch. J. ſaid, that he always 
took it to be an uncontroverted point, that a ſerjeant at lau ſhould be ſued only in C. B. by bill; 
that he is bound by his oath to be there, and when he brings a writ of privilege, it is always out of 
that Court and no other. Paſch. 30 Car. 2. Curia advifare vult. An action was brought by bill 
againſt a ſerjeant at law for work done, the defendant pleads in abatement that he ought to be ſued 
by original, and not by bill; on this a demurrer was joine; and after many arguments and caſes 
cited, the Court ſaid, the caſe of a /erj-ant and a prithon:tary's clerk are upon the j.:me foot, neither of 
them being bound to perſonal attendance, as prothonotaries and attornies are, ſo that he ought to have 
been ſued by original ; and therefore the Court gave judgment for the defendant, that the bill ſhould 
„ abate. Rep. of Pract. in C. B. 104, 105. Trin. 7 & 2 Geo. 2. Swain v. Gardler, Serjeant at Law, 


Notes of caſes in C. B. 280. S. C. 5 | 
ELD Ot: PO 
Bar the 14. The clerk of the clerk of the Crown Office is not privileged. 


_— org 2 Show. 287. Paſch. 35 Car. 2. B. R. Ward v. Lawrence. 


Pelli thall have privilege, Cumb. 482. Hill. 10 W. 3. Toms v. Loyd. 


15. It was adjudged, that an attorney's clerk has no privilege. 
Comb. 12. Hill. 1 & 2 Jac. 2. Gardner v. Strode. 

16. An action was brought againſt a prothonetary's clerk by ori- 
ginal. He pleaded, that he ought to be ſued by bill; to which 
plaintiff demurred. And the Court gave judgment, that the de- 
fendant ſhould anſwer over. Notes in 0. B. 280. Trin. 7 & 8 
Geo. 2. in the caſe of Swain v. Girdler, Serjeant at law. Cites 
it as Mich. 10 Geo. C. B. Rot. 360. Baker v. Swindale. 

17. That the defendant is an attorney, or a clerk in the Courts of 
Chancery or £E:cheguer, &c. may be pleaded in abatement. 


R. S. I. 6. 


E) Againſt whom he ſhall have the Privilege. 


{1. IF a man be coming 4 a Court, yet if he be arreſted in another 
Court at the ſuit of the king, he ſhall not have his privilege. 
9 H. 6. 4.4. Cruria.] 


Br. Bill, p!. 2. Bill of privilege lies not againf! attorney and his feme ; for 


* the ſeme is not privileged. Per Littleton and Priſot. Br. Privi- 


Cc. B. an lege, pl. 9. cites 34 H. 6. 25. 
if the baron | | 
has the privilege of Chancery, this ſhall not ſerve for his ſeme, Br. Bill, pl. 39. cites 35 H. 6. 3. 


E 


Privilege. 


(F) What Court ſhall have the Privilege, and 
againſt what. 


Di. JF a man coming to anſwer an actian in Bank be arreſted in the 
Marſhalſea, he ſhall have the privilege of the Bank; yet the 


4 H. 6. 8.) 


other is an ancient court. 


2. So a man ſhall have the privilege of the Ban# if he be ar- 


reſted in London. 4 H. 6. 8. b.] 


the exigent was ſued in Lenden by action of debt it on the ciſtom of L. upon a conceſſit ſoly 
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A man was 
impleaded in 
Zank, and at 
ere, and had 


writ of privilege, and was diſmiſſed, notwithſtanding that it was alleged that it was a cuſtomary ac- 
tion which does not lie at common law; for after this action determined in Bank, he may have new 
action in London; for he Cinnot be attendant at two courts fimul et ſemel, and be who dwv:!'s in London 


and is arrifted there, where he is impleaded in Bank, ſhall have the privilege, 
cites 38 H. 6. 29. 


Br. Privilege, pl. 30. 


If a man be impleaded in any court at Weſtminſier, and after is arreſied and condemned in London, where 


he ought to have the priviiege of Weſtminſter, he ſhall be diſmiſſed. 
plaintiff cannot have action at another time, if he was in execution. 
26 E. 4+ 5 


Brook ſays guare inde; for the 
Br. Privilege, pl. 44+ cites 


[3. If a clerk of B. R. be ſued by bill there for land in a cerpora- 


tion, of which the corporation has conuſance of pleas, yet they ſhall 
not have conuſance of this plea, but the defendant thall have his 
privilege of B. R. for otherwiſe he ſhall be drawn to the attend- 
ance in inferior courts. Tr. 4 Ja. B. R. Burr's caſe by Popham. ] 

[A. If an attorney of Bank brings a bill of debt againſt the marſhal 
ef the King's Bench in Bank, the attorney ſhall have the privilege. 
and not the marſhal; for though the Court of B. R. is more high 
than the Court of B. yet both are equal in antiquity, viz. time 
whereof memory; and therefore they being in equali jure, the 
Court of Bank being firſt ſeiſed, ſhall have the privilege; for the 
preſence of the attorney is as neceſſary in Bank as of the marſhal 
in the King's Bench. Trin. 7 Ja, B. between Guy AND SIR GBO. 
REYNELL. Adjudged.] 


[518] 
2 Brownl. 
256. S.C. — 
Hard. 117. 
in caſe of 
Baker v. 
Lenthal, 
cites 8. C. by 
name of Gay 
Vo ey- 
nolds. 2 
So where P. 
an attorney 
of B. R. 


brought an action of tat again the warden of the Fleet, who came into C. B and deſired the ad- 
vice of the Court, he being an officer thereof, and therefore ought n5t to be impleaded elſewhere, 
The Court ſid that becauſe the plaintiff has alſo his privilege in B. R. as well as the defendant hath 
in C. B. this equality ſhall render the parties at liberty, and he ſhall have the benefit of his privilege 
who firit begins the ſuit. And ſo the warden was adviſed to auſwer. 2 Le. 41. pl. 56. Mich. 
30 Eliz. Povey's caſe. 

The plaintiff being an accountant in the Court of Exchequer by bill there, prayed to be relieved 
againſt a bond put in ſuit by defendant in the petty bag, by reaſon of his privilege as uſher of the 
Char:cery, the defendant pleaded his privilege as an officer of the Couit of Chancery. The Court 
agreed, that when 65:4 parties are privileged, bis privilege ſpall tate place wwbo ſues firſt. And that in this 
caſe the ſuit in equity to be r-lieved againit the penalty of the bond is firſt attached here, and it is 
not the ſame ſuit with that at common law, but diſtin from it. Ard it was jurther faid, that if 
both are privileged perions, and the attendance of the one is more requiſite than of ihe cther (as in the prin- 
cipal caſe it is the plaintiff here being an accountant in this court, and entered into his account, as 


dy his bill is alleged, which cannot be completed by deputy or attorney) in ſuch caſe bis privilege 


Pall be allowed who has mi carſe of privilege z et adjornatur. Put at another day the plea was ovet- 
ruled, and an injunRion granted till anſwer. Hard. 117. pl. 2. Trin. 1558. Paker v. Leathal. 

If a miniſter of C. P. brings actlon there againſt a miniſter cf B. R. bie ſhall not have privilege of 
B. R. for C. B. has the eldeſt ſeiün by their miniſter. Br. Privitege, pl. 40. cites 10 E. 4. 4. 
S. C. cited 2 Brownl. 267. in caſe of Cuy v. Sir George Reynel. A man ſued plaint in London, and 
af er the defendant broght writ of debt in Park, and had privilege, and becauſe the plaint was elder 
than the writ, theret-r2 he was remanded, and had procedendo; quod nota. Pr. Priviiege, pl. 39. 


Qq 


Lites 8 E. 4 * 17. 


Vol. XVII. 8. If 
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5. If a  prijencr remains mm the Fleet by the command of the barons 
of the Exchequer, and action is brought againſt him in C. B. the 
Court may command the warden of the Fleet to bring him into Bank 
to anſever. Br. Judges, pl. 29. cites 18 E. 3. and Fitzh. Office of 
Court, 16. 

6. Treſpaſs was brought by A. againſt B. who was returned nihil, 
and the plaintiff came to Londen ts ſie cther capias, and the de fond- 
ant arreſied him in L. and the plaint returned in Bank by writ of 
privilege, and other plaints and ſurety of peace, and attachment of 
the Chancery were returned; and he prayed to be diſmiſſed ; and 
he who demanded the peace was demanded and came not, by 
which he was diſmiſſed of the ſurety of the peace, and of all the 
plaints, and not of the attachment, and the defendant made no 
fine. Br. Privilege, . 38. cites 4 E. 4. 15. 

See(G)pl.g. 7. Privilege of C. B. ſhall ſerve in B. R. Br. Privilege, pl. 22. 


cites 9 E. 3. 35. 


Ard if be be 8. If an accountant in the Exchequer be implraded in C. B. tlie 


N Exchequer may fend ſuperſedeas to them to ſurceaſe. Br. Super- 


thoſe of the ſedeas, pl. 38. cites 9 E 57. 
Exc 
Ce the recerd of account, &c. For they cannot make ſuperſedeas to the king; for there the pleas 
are held coram rege, and not cot am juſticiariis; and he tha!l be diſmiſſed. Ibid. 

One who was receiver general «of the revenu.s of the crown in the counties of W. L. &c. being ſued 
in C. B. brought a writ of priviiege out of the Exchequer ; but it was not allowed. D. 328. pl. 9. 
Mich. 15 & 16 Eiiz. Hunt's caſe. | 


Where the 9. A man was taken in the country by ſurety of peace, by warrant 


ns — 4 a juſlice of peace, and after was arrcited by capias out of C. B. 
anteadven- Per Brian, the common courſe is that a man ſo arreſted ſhall have 


tum brevis, the privilege, and ought to be diſmiſſed out of C. B. which Town- 
«cone tend denied; and fo it ſgems that /e/Jrons of the peace ſha!l grant 
by 2 privilege to a man arreſted. Br. Privilege, pl. 35. citcs 2 H. 7. 4, 
of the juſfic 

of the | na there the K ſhall anſwer ard foall make a ter nc, and ſhall be remitted to the juſtices 
of peace; quod nota, Br. Piiviicge, pl. 41. Cites 8. C. 


r. 

5 9] 10, One 5, was implended in C. B, at the ſuit of a widow in an 
action of debt, and now came an injunction or writ of privilege 
out of the Exchequer, reciting the ſaid 5. to be one of the greciui 
of the queer”s p rivy chamber, aud keeper of the privy purſe, and ſo 
accountable to the queen; and that they do not hold plea of the 
ſaid action, but that the plaintiit ſuc in the Exchequer; but the 
writ was ey diſallowed by the Court. 3 Le. 223. pl. 300. 
Hill. zo. in C. B. Seckford's caſc. 

11. Diggs being committed by the Cour! of Requgſis for not an- 
ſwering a bill there for the ſame matter for which he had a bill 
here in Chanceiy, had a corpus cum cauſa. Toth. 219. cites 
36 Ehz. Lib. A. fo. 5 39. 

12. In zreſpaſs in B. R. the treſpaſs was laid in Cornwall, the 
defendant pleaded in abatement, and ſet forth the charter of king 
Edw. 1. granted 7s the Stannery-Court, thereby enabling the ſtan- 
nery-workers to plead and be impleaded in t he Stanncry Court; 


and ſo prayed the privilege of its being tricd there; upon demur- 
rer the Court 2grecd, that if ane be here in caflodia mareſchalli, he 
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27 rot to be fetched away, and if he be in cuſtodia mareſchalli, he 
mould not anſwer here, none then could have remedy againſt 
him; and therefore he was inforced to aniwer, 2 Bullt. 122, 
123. Mich. 11 Jac. Parke v. Lock. 

13. One that is privileged 2 Cheſter, has cauſe of action againſf 
A. who inhabits in Cheſier and againſt B. who inhabits in London. 
He cannot ſue in the Exchequer in Cheſter, though ke is privileged 
there z for by ſuch means he might bring one from Dover to an- 
{wer to a ſuic in Chelter. Hutt. 59. Grigg's cafe. 

14. There are 7hree ſorts of priuiiege in the [ixchequer. 1ſt, as 


* * A 2 72 0 7. 8 
debtor; 2dly, As accountant ;, Idly, As Seer of the court. 


Againſt the firſt of theſe any man wio atli a ſpecial privilege in 


another court, as an other of the court, or an attorney thall 
have his privilzgez becauſe the privilege of a man as debtor is only 
a general privilege 3 but if an accountant begin his ſuit here, no 
privilege thall be allowed elſ-wherez becauſe he has a ſpecial 
privilege, by reafon of his attendance, to paſs his account, in 
which the king hath a particular concert; the fame holds in an 
oilicer of the court, if he commences a fuit here, no privilege in 
another court ſhall prevail againit him; becauſe his attendance 
here is requiüte, and his priviiege here is attached firtt by com- 
mencing his ſuit. But where the accountant has finiſhed his ac— 
count, and reduced it to a ccrtainty, fo that it is become a debt, 
then he hath only a privilege as a general debior has; to a ſervant 
to an officer, or miniſter of the court, has no privilege againſt 
a privileged perſon clſewhere. Per Cur. Iard. 365. Paſch. 


10 Car. 2. in the Exch<quer, Clapham v. Sir J. Lenthall. 
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15. A member of the univerſity of Cxford lucd in the Exchequer, 


and pleaded his privilege, but it was not allowed. Hard. 188, 
Paſch, 13 Car. 2. Wilkins v. 5haclero:t. 

I 0. Lattitat was fu, out of B; againſl the defendants being 
commiſſicners of the treaſury, thereupon Sir John May pune berg: 
of the Exchequer came into B. R. and jhexed the red bot, which 15 
an ancient book, and recksned a record in thcir court, wherein 
it was ſaid, that the treaſurer {hould have the privilege of being 
ſued only in that court, and the patent under the great feal, 
which conſtituted the defendants, &c. and granted to them oihce 
of treaſurer of England, wis produced, and thergupon they de- 
manded their privilege might be allowed, and after ſome debate, 
it was granted; and though it was urged, that there ought to 
have been a writ of privilege brought, and the ſheriff would have 
returned ſomewhat of it, &c. yet the Court faid there was a re- 


cord to judge upon, aud accordingly allowed the privii2ye. 


2 Show. 299. Paſch. 35 Car. 2. B. R. Lampen v. Sir Edward 
Decring & al. 

17. The caſes wherein att:rneys, officers, & c. ſhall have their 
privilege, if ſued in another court, are to be underttood, woven 77e 
plaintiff can have the ſame remedy againſt the oiticer, &c. in his 9wwr 
court as in that where he ſues him, G. Hiſt. of C. B. 169. 


D. according to the cuſtom of London, attached the money in the Fands of L. zo was B's 
&rought a writ of privilege, which was allowed by all the Court, excevt Harper J. becauts 


Ba not indebicd to D. but only by cuſtom; and che priv:leyes of the Court at Weltmingcy 
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be impeached by any cuſtom, and the prothonotaries cited one UN DHIYII I' car, where ſuch privis 
lege was allowed. 2 Le. 156. pl. 190. 20 Eliz. C. B. Lodge's cafe. 

T. an Hr of B. R. coveranted to pay Neue 200 l. <vben te ſhould make bim a good title of certain 
lam purchaſed of him. N. made @ conveyance to T. but there being. ſome incumbrances not diſcharged, 
Some creditors of N. hearing of this covenant attached tbe money (according to the cuſtom of foreign at- 
tachments) in 18 hands as a debt owing by him to N. whereupon T. ſued his writ of privilege, and the 
Court was moved in behalf of the creditor-, that this writ of privilege would not lie in B. R. becauſe 
the plaintiffs in the ſheriffs court, who were creditors of N. could bawe no remedy againſt T. in B. R. e- 
elſowere, out of the jher Fi ccurt, becauſe this was a cuſtomary way of proceeding there, not warranted 
by the common law ; nor can any action at common law be brought in ſuch manner; and for thoſe 
reaſons the privilege was diſallowed. 1 Saund. 67, Paſch. 19 Car. 2. Turbill's caſe. S. P. Gub. 
Hiſt. of C. B. 169. and it ſeems to intend S. C. — Sid. 362. S. C. by name of War KISS v. Hews, 
alias Turdill's caſe accordingly, and that if ſuch privilege ſhould be allowed, a debtor, by putting his 
eſtate into the hands of an attorney, would bar his creditors; and though LovGr's casx, 2 Le. 156, 
was inſiſted upon, yet the Court paid no regard to it, but diſaliowed the privilege. 

If a writ of entry or other real action be brought again? an attorney of B. R. he cannot plead his 
privilege; becauſe, if this ſhould be allowed, the plaintiff would have a right without a remedy; 
for B. R. hath not cognizance of real actions. G. Hiſt. of C. B. 169, ——— 80 it an attorney of C. B. 
be ſued in an appeal, he ſhall not have his privilege, for his own court has not conuſance of this action, 
and by this protection he thyuld go unpuniſhed. G. Hiſt. of C. B. 196. 


(G) Of the Chancery, [and of other Courts.] 7: 


what Caſes it ſhall be granted. 


Vern. 246. [I. IF an action be brought 7 2, whereof one is cierk of the 
Tr. 684, * Chancery, who ought to have the privilege, yet if the action 


Fanſhaw v. 


Fanſhaw. £07719? be ſevered, the clerk ſhall not have his privilege, becauſe 
S. P. at to the other cannot be ſucd in the Chancery, and ſo the party ſhould 
the privi- be without remedy, if it ſhould be granted for both. 14 H. 4. 21. 


lege of the 
F xchegu:r, admitted. 20 H. 6. 32. b.) 


— S. . : 5 e 
Carey's Rep. 91. Taſt & Scudamore Vs Bittenſon & Vaience, —-þS$, Pe P, R. C. 289.— 8. P. 
Curt, Cance 497. 


E Pris. C2. As iu delt againſt 2, if the one ought to have the privilege of 
oo e.“ the Chancery, if he had been ſued alone, yet he ſhall not have it in 
per Hall. this caſe, becauſe the duty is intire. 14 H. 4. 21. b.] 

Debt againſt : | 

2 execu';rs, the one approved, ard the ether made default, and wiit of privilege of the Chancery wai 
caſt atter thit the plaintiff had counted againit him, and it was diſallowed, becauſe bctb the executor? 
garnr:t be ſued in 167 Chancery, and yet of executors he who firft comes by diſtreſs ſhall anſwer, and here 
the one came without the other, and the plaintiff counted againſt him, and yet the ſuperſedeas diſa!- 
loved. Br. Privilege, pl. 18. cites 22 H. 6. 56. | 


C3. The ſame law of a conſpiracy againſt 2, whereof one 1s a clerk 
of the Chancery. +14 H. 4. 21. b. 1 20 H. 6. 32. b.] 
+ Br. Privilege, pl. 12. cites S. C. — Br. Privilege, pl. 7. cites S. C. & P. by Markham. 


gun — 
Fel. 225. 


Decier a. [. But if an ation be brought againſt 2, and the adtian may be 


Fai 1 . 

3 ſevered, there if the one be a clerk of the Chancery he ſhall have 

ledea; of the the privilege. 14 II. 4+ 21.0 

* Exciiequer 

was iſſued forth for one. Per Newton, the ſupetſedeas ſhall be aliowed ; for he may ſuc againſt 2 here, 

and 2g1inſt the zd inthe Exchequer, Browne ſaid, that in the ſuper ſedeas is exceptis quar nos tanguriy 

and therefore the King Nall have the moiety. Ard per Newton, this is well ſaid, and therefore we wall 

2dviſe. Br. Privilege, pl. 14+ citcs 21 H. 6. 22. 

*[521] | 

All the [s. As if a treſpaſs be brought againſt a clerk of the Chancery 

3 and another, the clerk ſhall have the privilege, for he may be ſued 
| there, 


— 
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there, and the other at the common law. || 14 H. 4. 21. Dubitatur, F 
pl. la. cl! 


20 H. 6. 32. b.] S. C. by 
Hall, — Br. Brief, pl. 13. cites S. C. per Hill, that the writ ſhall abate againſt the other ; but chat it 
was held contra 34 H. 6. 8 

In treſpaſs againſt two, where the one is clerk of the Chancery, and he caſts ſuperſed eas; it ſtall no 
be allowed for the one nor the other. Br. Privilege, pl. 9. cites 34 H. 6. 25. 8 

Treſpaſs was brought againſt B. ar. officer of the Chancery and 3 others. B. caſts his privilege, and i 
was 2 ed, becauſe the others are joined with bim, and they are not there pleadable. D. 377, pl. 30 
Marg. cites Hill. 42 Els. C. B. Bacon's cafe. So in trejpaſs againſt C. ond others, C. pleaded 
his privilege ar clerk to one of the prothonetaries of C. B. plaintiff replied, that this treſpaſs was done by 
them jointly, and that he had taken out an original againſt them all, and that this declaration againit C. 
was upon that original, and that he ſtill proſecuted the reſt, to which the defendant demurred, and judg- 
ment was given (Twiſden and Jones only preſent) quod reſpondeat ouſter ; for C. being jcined with Wihers 
in the action ſhall bave no priviliges Vent. 298. Mich. 28 Car. 2. B. R. Molyn v. Cook & als 


6. If A. be arreſted at the ſuit of B. upon a lattitat, and A. is 
detained in priſon for default of bail, and after A. removes himſelf 
in B. R. and there the plaint;ff declares againſt him in cuftodia ma- 
reſchalli, If A. be a clerk of the Bank he ſhall have his privilege 
upon his plea, that be is a clerk attendant to one of the prothonotaries of 
B. though he is actually in cuſtodia mareſchalli : becauſe he comes 
there upon this ſuit. Mich. 11 Car. B. R. between Reeve and Ja- 
cey, Per Curiam. ] ; | 


7. But if a clerk or attorney of Bank be in cuſtodia mareſchalli S. P. Oi. 


at the ſuit of A. and after B. declares againſt him in cigſtodia mareſ- Din er 


challi, he ſhall not have his privilege againſt B. becauſe he does = CP. 
not come there at the ſuit of B. but B. declares againſt him col- being once 
laterally z for he is truly as to him in cuſtodia mareſchalli. Mich. — = 
11 Car. B. R. in Reeve and Facey's caſe. Per Curiam. ] the ſuitof A. 


he can no 
longer attend as an attorney of the other court, but is fixed in the King's Bench, and therefore cannot 


dy the ſuppoſition of the neceſſity of his attendance ouſt the plaintiff of his action. 


If the clerk is brought in at the ſuit of A. upon bail, this doth not hinder him from claiming his pri- 
vilege ; becauſe he had no »pportunity of doing it befere, and then it is abſurd to ſay, that he ſhaii not have 
privilege againſt B. But if the privilege had been waived as to the firſt action, it would have been waived 
as to the 2d alſo. 1 Salk. 2. pl. 3. Hill. 8 W. 3. B. R. Jones v. Bodiner.— And it is a waiver in 
a!! other actions commenced in that term. Carth. 378. Bands v. Bodinner, S. C. 

But if an attorney of C. B. is braught inte B. R. at the ſuit of an attorney there, <obich is an eſtoppel to 
defendant's privilege, even in ſuch caſe in other actions commenced againſt him in B. R. in the ſame 
term, he ſhall be ouſted of his priviiege ; becauſe the juriſdiction of B. R. was attached upon him in the 
firſt action. Per Cur. Carth. 378. in the cafe of Bands alias Jones v. Bodinner. 

But Paſch, 7 Ann. where an action was brought againſt an attorney of C. B. who was in cuſtody of the 
warſbal of the King's Bench, at the ſuit of another, and in this action they declare againſt him in cuſto- 
ala mareſchalli, and the detendant pleaded his privilege as an attorney of C B. the Court directed that 


the defendant thould be removed by habeas corpus to the Common Pieas, and that an action ſhould de 


drought againſt him there. 11 Mod. 167, 168. Turton v. Prior. 


8. Treſpaſs againſt the baron and feme, the baron caſt avrit of pri- a — 


vilege for him and his feme, becauſe he aas ſervant of the Chancellor; et un, awd 


per tot. Cur, it was diſallowed. Br. Privilege, pl. 9. cites 34 H. 6. 25. the lame 
year, fol. 35. 
And there it was adjourned, and after the principal cafe of the baron and feme was adjudged againſt he 
defendant, and he awarded to anſwer, decauſe the feme ſhall not have the privilege, and therefore baron 
ſhall not. Ibid. — Br. Bille, pl. 2. cites S. C.——8. P. Toth. 217. cites 32 Ez. Berkley v. 
Huſſey.——8. P. For her attendance is not requiſite in his court, nor is ſhe impleadable here in the 
petty-bag; and beſides, where the common law ard a private cuſtom, or privilege, encounter one and cher, 
the common law ſhall have the preference ; and therefore it is, that where an action is brought againſt 2, 
one of them only having privilege, his privilege ſhall not be allowed him. Þ. R. C. 290, —— 
Curf. Canc. 497. S. C. 
»So in treſpaſs in B. R. again baren and feme for treſpaſs done by the feme, the bares prayed his 
privilege, being an officer of the Exchequer, and to this purpoſe tendered to the Court his writ of pri- 
vilege; but it was here dijallowed ; for he baron is only joined tor conformity, and they cited the _ 
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of - H. 6. - and Lord Dyer, 307. a. accordingly; but the Court gave day to hear counfe!, 
2 Sid 157. Patch. 1659. Ann. 

So in dit g, A. and bis gb, a; executrix to the debtor, &c. the huſband comes in upon the ex. 
igent, and prays his privilege, as /crvant to the ord keeper ot the great ten; but yer Cur, he ſhall 1c: 
have it, becauſe the wiſe was joined with him in this action; and the cannot have any privilege, 
Nov, 68. Etherington v. Aſhton & Us. S. P. where a ce in Ci ancery, and bis wife eXiCautrix, 
were ſued in C. B. the privilege was diſallowed by all the Juftices, becauſe he could not have the pri- 
vilege, and therefore he could not. Godb. 10. pl. 13. Mich, 24 Elie. Poles cate —=—Antd it is there 
ſaid to be adjudged by the wivie Court accordingiy in 34 ti. 6. 29. & 55, H. be 4D. 377. pl. 30. 
S. C. by name of Powell's caie —S. C. cited Vent. 209. in the caic of Molin v. Couk & al. 

Se where A. chert to a remenbrarcer in the Exchequer had married R. widuow, and exccatrix f one J. 
and breugbt actes of debt by priviiege of the EXchequer aguinft one fr a delt due te the teurer, be- 
cauſe the cauſe accrued for debt que ty the executrix, xo priv.lege is gi artable z per Cur. Save 20. pl. 49. 


Paſch. 24 Eliz. Lowe's cale. 


S, where ſhe ©, In treſpaſs, exigent was awarded ayain/? laren and feme, and 
u retwrned ſhe rendered herſelf te the fheriff, and, as ſhe was coming, ſe Tvas ar- 
cep: eri; . wad . . 

725 eee refied in Lenden upon plaint againſt her and her baron, upon the 
not be pri- cuſtom of feme ſole merchant, of which the plaintiff cannot have re- 
Goner at two medy at common law; but quære thereof; and the feme not— 


courts timul . a f es | : 
& ſemel. Withſtanding this was diſmifſed ; but per Choke, in ſuch caſe of 


Ibid.—— the cuſtom where the party arreſted is in ſuch plight that he may 


_ e. make attorney in the action in Bank, hie ſhall be remanded to London; 
Arved, and but in this cate ſhe came by reddidit fe upon exigent, and there- 


went te Ca- fore ought to have the privilege ; for ſhe cannot make attorney. 
air, ond Br. Privilege, pl. 22. cites 9 E. 3. 4. 35. 


came tack to 
fue bis pardon, and was arreited, he had his privilege. Ibid. So of one who is outlawed, and 
comes ts ſue tor it of error, and is arreſted, he ſhall have the privilege of the Court where the outla ar is, 


Viz. of C. B. and the arreſt was in B. R. and yet the priviiege was allowed, Ibid. 


10. A man was arreſted in JL. and after came a lattitat out of 
B. R. by which he was arrefied agoin, and the arreſt by the lattitat 
was diſcharged, becauſe he was impriſoned before by the firſt aareſt, 
and he cannot be impriſoned in 2 courts ſimul & ſemel. Br. 
Privilege, pl. 24. cites 9 E. 4. 47. 

11. A man brought debt in Park, and after brought action of 
debt in Londen for the ſame ſum, and arreſted the detendant there, 
and he came now by habeas corpus, and prayed to be diſcharged; 
per Yaxley, the plaintiff is nonſuited in the action here in Bank ; 
& per tot. Cur. this is not material, becauſe he had cauſe of pri- 
vilege at the time of the action commenced in London; quod 
nota z but where it appears by examination that the ſuit in Bank was 
by covin, there he ſhall not have privilege; and where the plaintiff, 
who has ſuit in Bank, impleads the fame defendant in any other 
court for this or other cauſe, he 6.all make fine z per Fineux & 
Reade. Br. Privilege, pl. 19. cites 24 H. 7. 6. 

s. c. cited 12. A man brought action in Bank, and at the pluries capias he 
Th and his feme were arreſted in a toſe court coming towards Weſtmin- 
8 Elz. in Her; and becauſe the baron had privilege, therefore his feme 
Por z'scaſe. ſhall be in the ſame condition, and ſo both had privilege; and yet 
— 1 the ſuit in the baſe court was for a deb? of the feme before the cover- 
the reaſon fure; quod nota. Br. Privilege, pl. 2. cites 27 H. 8. 20. 


was, becauſe 
tlie wife came in aid of her huſband to follow his ſuit. 


13. The defendant appeared upon a ſubpoena, and anſwered the 
plaintiff's bill, and after attended upon the Lord Keeper for a maiter 
ji 


Privilege. 


in controverſy between him and one Ellen Wryne ; and in the mean 
time was arrefied in London at the ſuit of one Anthony Briſket, 
contrary to the order and privilege of this Court. It was ordered, 
that a ſubpcena cf privilege be granted to the mayor and fheriffs 
of London for the diſcharge of the ſaid arreſt. Cary's Rep. 61. 
2 Eliz. f. 58. Richard Dutton plaintitF v. William Alerfey defendant. 

14. If any g icer, cert, or attorney of any of the 4 ordinary courts, 
who onght to be attendant to the Court, be arreſted in London, 
or other place, in time of aitendancy, he ſball have a writ of privi- 


lege with a poſitive /uperſcdeas therein, directing the plaintiff quod 


ſequatur in curia ubi, &c. fi volucrit, where he may have the 
remedy of his ſuit as well as ctiewhere in which cafe no proce- 
dendo ſhall be awarded to the inferior court. Othercuiſe it is where 
the party arreſted has privilege by reuſem of fuit depending in the ſu- 
perior court, by him cr againſt bim, and this is the cauſe only of 
his privilege. Note the diverſity, by all the juitices and protho- 
notaries of both Benches. D. 287. a. pl. 48. Hill. 12 El. Anon. 

15. The defendant got a writ of privilege as ſervant to the lord 
keeper, and removed 2 ſeveral ſuits againſt him by the plaintiff in 
London; foraſmuch as the Lerd Keeper declared in open court, that 
the deſendant is nat now his ſeruamt, therefore ordered, that the ſaid 
2 ſeveral cauſes be remanded into London, and the defendant not 
to be allowed the privilege of this court. Cary's Rep. .146. 
21 Eliz. Warner and Clerke v. Maynard. 

16. An attorney at law jrined with ancther in action, thereby to 
avoid a privileged man in Chancery; the ſuit was ſtayed, and the 
privilege allowed. Toth. 220. cites 28 Eliz. fol. 247. Pepwell 
v. Goldſmiths London. 

17. P. was arreſted by proceſs out of B. R. and after the arreſt 
procured himſelf to be made an attorney of C. B. and after he pleaded, 
that die impetrationis bille, he was an attorney of C. B. and praycd 
his privilege. The queſtion was, if the privilege ſhould be al- 
lowed ? for a privilege which accrues pendente hte ſhall not be 
allowed, and here the plea is true, but there is ſpecial matter to 
avoid it; and Ley Ch. J. demanded if he was attorney at the time 
of the bail put in, that being the material point; for until then 
no writ can be put in, and by the putting in of bail he is in cuf- 
todia mareſchalli. 2 Roll. Rep. 432. Trin. 21 Jac. B. R. Goldſ- 


borough v. Perryman. 
18. Lord D. tenant in tail of a foreſt rendering rent, reverſion 


to the king, exhibited an Eugliſb bill againſl a clerk ta the regifter of 
the Chancery, to diſcover if ſuch lands were of tbe foręſt. Defend- 
ant pleaded the privilege of the Chancery and the letters patents 
of the king, by which he granted to the regiſter to be ſued in no 
other court. And it was ruled by all the Court, that in this caſe 
the privilege ſhall nat aid the clerk, but that he ought to anſwer over. 
And their reaſon was, becauſe the reverſion being in diverſe other 
things ſo privileges the poſſeſſion, that it is as the poſieſſion of the 
king; and alſo the privilege is granted to the regitter. himſelf, and 
not to his inferior clerks. Litt. R. 97. Trin. 4 Car. in Scacc. 
Lord Derby v. a Clerk to the Regiſter of the Chancery, 
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19. A ſuit in Chancery was againſt ſeveral defendants. One of 


the defendants died. The ſurvivors pleaded the privilege of the Exche- 

r. But becauſe this ſuit was joint at firſt againſt the deceaſed 
and the others, and for any thing appearing he had no privilege 
in the Exchequer; ſo that the Court of Chancery being lawfully 
poſſeſſed of the plea, his death ought not to give any more privi- 
lege to the other defendants to draw the cauſe from this court than 
they ſhould have had at the beginning, or while he lived; and 
therefore his lordſhip did adjudge the defendants plea to be inſuf- 
ficient, and ordered the defendants to make a direct anſwer to the 
plaintiff's bill in this court. 1 Chan. R. 69, 70. 9 Car. 1. fol. 135. 
Lake v. Philips. | 

20. The defendant was arreſted at the plaintiff's ſuit as he came 
about putting in his anſwer, and impriſoned, and after ſeveral other 
actions charged upon him, were all diſcharged, it being done in 
the breach of the privilege of this Court, Chan. Rep, 92. 11 Car, 
Aliſbury v. Troughton. | 
21. A bill was brought, ſetting forth, that R. being arreſted 
and impritoned et the ſuit of C. upon mean proceſs, and after 
made an eſ-ape, and upon a freſh purſuit being retaben, is in cuſ- 
tody again; bt the ſaid R. making it afpear to this Court, that he 
had a caufe depending here, and he attending the ſrmo, eas arvijted 
and detained, contrary to the ancient poividege of this Court; 


whereupon this Court ord red the bailict, her im, to 


be committed to the Fleet for reſuſ iet dich regem. Ide 
Court ordered Meynell and Sterling fherlffs of Miidlejox to «te 
charge the ſaid R. out of cuſtoly. The iheriifs acqu2ining tie 
Court, that the caſe is as aforeſaid, and that the ſaid C. threatens 
to bring an action of eſcape againſt the ſh-rifts, the Court again 
ordered the faid bailiff to be committed cloſe priſoner, and that the 
ſheriffs ſhould forthwith diſcharge the ſaid R. out of cuſtody, and 
that a writ of privilege be awarded in that behalf; whereupon the 
ſheriffs diſcharged the ſaid R. and thereupon the ſaid C. brought 
his action againſt the ſheriffs for the eſcape, and would enforce 
the ſheriffs to pay the debt, and ſo conſequently invalidate and 
overthrow the ancient and undoubted privilege of this Court. 
The Court ordered that the ſaid action againſt the ſheritfs, touch- 
ing the arreſt and ſetting R. at liberty, be diſcharged, unleſs C. 
ſhew cauſe. Whereupon C. offered ſeveral reaſons for cauſe, but 
the Court difaliowed the ſame, and confirmed the firſt order; and 
that the ſaid action be diſcharged, and all proceedings at law 
againſt the ſheriffs be ſtayed. But the ſaid C. inſiſted that his 
debt is great, and if the ſaid R. be under protection of this Court, 
C. is like to loſe it, The Court declared C. may, notwithſtand- 
ing the former orders, proceed againſt R. in order to the ſatisfac- 
tion of his debt, as he ſhould ſee cauſe. 1 Chan. Rep. 217, 218, 


13 Car. 2. f. 677. 694. Meynel and Sterling v. Cooper. 


22. The king's attorney of the Marches in Wales brought his afion 
there as executor to another, and inſiſted to have his privilege, be- 


cauſe he was bound to give his attendance there; but the Court 
| ſaid, 
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ſaid, he ſhould not have it here, becauſe he ſued as executpr. 
Latch. 199. Ewer's caſe. 

23- The privilege of Chancery belongs to the Lord Chancellor 
or Keeper; to all the maſters, miniſters, officers and known clerks 
of the Courts; and to the menial ſervants of the Chancellor or 
Keeper, and of the maſters, miniſters, and officers; and they 
may, as the caſe requires, be impleaded here, either as at com- 
mon law in the petty-bag office, or in a way of equity by Engliſh 
bill. P. R. C. 284. 

24. Perſons who have privilege of Chancery are not to be ſued 
elſewhere than in this Court, either by Latin plea in the petty-bag 
office, or by Engliſh bill, as the caſe requires, ſave in caſes where 
the queen is immediately concerned. P. R. C. 285. 


25. A defendant in Chancery refuſed to anſwer, becauſe he was Curl. Cane: 
an inhabitant of the county palatine of Lancafter, but was over- 497 Cites 


ruled, the plaintiffs being miniſters and ſervants of this Court, 
and as ſuch entitled to privilege here. P. R. C. 286. 


26. The Lord Chancellor Egerton declared, that no cheqguer Curf. Cane. 


man is privileged againſt a ſubpœna of this Court. And ſeveral 
pl-25 by tigers there, as regiſter, receiver, &c. have been over- 
ruled. P. KR. Co 201. 
27 1'e plainti” as debtor to the king, and zrea/urer of the 
.d his bull in the Exchequrr. The defendant pleaded 
1 e, the ſix clerks in Chancery, under the great 
ſeal. ial? Ch, 2, ara the Court held, that a general privilege, 
as tor, will no: held againſt a ſpecial privilege, but againſt a 
general privil-pe it will. but a privilege as“ accountant will hold 
againſt a ſpecial privilege in another Court as officer of the Court, 
or oth-rwiſe, though it be not alleged that he has entered upon 
his account. And in this caſe the plaintiff being treaſurer to the 
navy, is eo ipſo an accountant. Hard. 316. Mich. 14 Car, 2. in 
the Exchequer, Sir Geo. Carteret v. Sir John Maſſam. 

28. The warden of the [leet moved for a writ of privilege ſitting 
the parliament, alleging that he was obliged to attend the Houſe of 
Lords, and therefore ought to be privileged from ſuits, and pro- 
duced precedents where writs of the like nature had been granted; 
and upon hearing counſel of both ſides, the Court inclined to 
grant this writ z but it afterwards appearing that he was ſued fer 
eſcapes ; and conſidering the ill conſequences that might happen, 
and thinking that it was in their diſcretion whether to grant the 
privilege upon motion, cr not, (for they could not judicially take 
notice of this privilege of parliament,) the Court ſaid he might 
plead it if he would, but they would not grant it upon motion; 
or otherwiſe, if he thought his privilege infringed by any pro- 
ſecution againſt him, he might complain to the Houſe of Lords 
for breach of privilege. 2 Vent. 154. Paſch. 2 W. & M, C.B. 
The Warden of the Fleet's caſe, 


497. Cites 


* Hard. 365. 
Clapham v. 
Lenthall. 
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(G. 2) Allowed. How. 


An 2ttormep 1. 2 Loudon, the privilege ſhall not be allowed but upon ꝛurit 
7 5 = = brought thereof, and nt by away of pler but in Bank he may 
bill i» P. K. plead it by way of plea. Br. Privilege, pl. 7. cites 20 H. 6. 30. 
the Court 


will re dieb e him <vitbou! pleading his privilege. 2 Saik. 344. pl. 3. Hill. $ w. 3. B. R. Lane 


. Salt march, 


S. C. Cited 2. Thomas Lounge ice ſucd bill in the Exchequer againſt the 


2 Brownl. cforþ of the Hanaper upon his account, and the d:fendant caſt ſuper- 


_— ſedeas of the privilege of the Chancery, becauſe he was clerk of 
Georg*Rey- the Chancery ; and by all the juſtices in the Exchequer Chamber, 
3 the ſuperſedeas ſhall not be allowed; for every one who is account- 
coantantin ant cught to be attendant and preſent, and there he ihall be ſued; 
the Exche- for it is an advantage to the king that he ſhall attend, and ſhall 


ger to the account; and accountant may have bill againit his debtor, and 
Ng, Was * * * * . * * . 
ſued in B. this is for the king's advantage, quod citius ſolvat regi; and if ac- 


R. and 2 Countant be /ued in C. B. they hall fend ſuperſedeas to ſurcreaſe ; 
baron of tie and if he be fed in B. R. thoſe of the Exchequer ſhall ſhew the 


Excheouer % 
com: int: the record that he is accountant, &c. and Hall not have ſuperſedeas 


Court, ard to the king ; for the pleas there are coram rege, &c. and he ſhall 
=p be diſmiſſed, and ſhall be ſued in the Exchequer. Br. Privilege, 
Comni aunty o pl. 25 Cites 9 E. 4+ 33+ 7 

the king, 

and that the defendant was one, and prayed the priviige of the Court of Exchequer, that the ſuit might 
be frayed; the Court demanded of the ſecondary what the courſe was in ſuch cafe, whether to grant it 
upon ſuch bare averment of the baron, or that it ought to be pleaded and prayed by the party; upon his 
inf-rming the Court that it had been uſuaily allowed <v thovt plen ur prayer, it was granted accordingly. 
But Williams J. was ſtrongly againſt it, and laid that there are many books wherein it was agjudged in 
point tz it ought to de upon the party's plex and prayer; and that without this the Court cannot cer- 
tainly know whether he be che ſame party for whom the frivilege is prayed. 2 Bulſt. 36. Mich. 10 
Jac. Anon. | 


3. A ſerjeant at law was plaintiff in the Admiralty, and the de- 
fendant there moved for a prehibition in B. R. It was prayed that 
B. R. wou!d not grant it, but would allow the ſerjeant his privi- 
lege of its being moved for in C. B. But the Court doubted if 
privilege ſhoul be granted in prohibition ; but ex aſſenſu partium 
it was ordered that the plaintiff here ſue his prohibition in C. B. 
for the ſpeed of the poor plaintiff, But upon moving it there, 

[ 526 J the C. B. refuſed to grant prohibition, and fo it was moved again 
in B. R. And all the Court held that prohibitions are grantable 
ex debito juſtitiæ. Sid. 65. pl. 38. Mich. 13 Car. 2. Serjeant 
Morton's caſe. | 

4. An attorney of C. B. was arreſted in ihe Palace-yard not far 
from the Hall-gate, ſiting the Court, at the ſuit of an attorney of 
B. R. and both the officer and the priſoner were brought into the 
Court of C. B. and the officer was committed to the Fleet, and 
the other was ſent up to B. R. who being informed of the caſe, 
viz. that the attorney arreſted was indebted to him in 2001. 
the Court of B. R. diſcharged the other upon common bail. 
2 Mod. 181. Hill. 28 & 29 Car. 2. Long's caſe. | 


5. Clerks 


„ 


Privilege. | 526 
-. Clerks of the Court muſt have a certificate from the Maſter of 


the Rolls, or office where they aurite, before a writ of privilege be 
granted them. P.R. C. 285. = 
6. H. came to confeſs an indifFment ; and the Court held that he 
had no privilege eundo & redeundo, becauſe there was no proceſs 
againſi him. 2 Salk. 544. pl. 6. Hill. 2 Ann. B. R. Anon. 
7. Menial ſervants of a maſter, miniſter, or officer of the Court, 


muſt mute firſt affidavit that he is ſo: the writ for him muſt firſt 


be preſented unto and /gned by the Lord Keeper, and the affidavit 
mult be at the ſame time annexed to it. And ſuch writ ſhall con- 
tinue in force no longer than he continues menial ſervant. 
P.R. C. 285. 

8. If a neceſſiry officer, ſuch as the Chancery cannot be without, 
as a Regiſter, Maiter in Chancery, or ſuch like, be in priſon upon 
meſne proceſs, the Lord Chancellor may enlarge him: but if he be 


in execution for debt or damages, he ſhall have no privilege; for 


the plaintiff would be without remedy it the party be once ſet at 
liberty. But this is to be underſtood with fome limitation; for 
where, by order of this Court, one was diſcharged by ſuperſedeas, 
and the plaintiff brought an action of eſcape againſt the ſheriff, 
this Court ordered him to diſcharge the action, and that he ſhould 
ſtay all proceedings againſt rhe theriff, P. R. C. 286, 287. 


(H) Jn what Action the Privilege ſhall be granted. 
Of the Chancery. [| And other Courts. | | 


[I. PHE officers and miniſters of the Chancery ſhall nat be im- 2 of 
ancery 


eee AA > 
pleaded cut of the Chancery in any plea, renley, it be in plaint qa 
F land, or of treaſon or felony ; and if they are, they thall have tavehis 
their privilege. 3 II. 6. 30. | | | Py 
brings writ to B. R. becauſe B. R. is the ſuperior Court, and if B. R. be fit p:{/ſ:d of the actiam, 
the privilege is not grantable. Per tot. Cur. Mo. 753. pl. 1038. Mich. 2 lac. Anon. 


[2. An attorney of Bank being an adminiſtrator, cannot ſue ano- Hob. 177, 
ther as adminiſtrator by writ of privilege, becauſe he fues en au- . 200. 
EO 5 MS. - Gagye's caſe, 
ter droit, but ought to ſue by writ original. Hobart's Reports, 239. — Gib 
Cage's caſe adjudged. ] | Hiſt. C. B. 
170. Cites. 
S. C. For in ſuch caſe executors and adminiſtrators repreſeat common perſons who have not that 
privilege, | 


[3. So an attorney being an executor or adminiſtrator, cannot Indebitatus 


| | ** : . aſſump ſit 
be ſued as executor or adminiffrator by bill, as attornies are uſed y 


to be ſued, but ought to be ſued by original writ. Hobart's Re- againk the 
X de.endant as 
ports, 139 ] executor, he 
pleaded in abatement that he was an attorney of C. B. and prayed his privilege, but was ruled to anſwer 
ever; for his priviiege extends only to actions brought againſt him in his own right. * 1 Salk. 2. pl. . 
Mich. 11 W. 3. E. R. Newton v. Rowland. 2 Mod. 316. S C. And there it was urged 
on demurrer, that the reaſon cf privilege in the caſe of 21; attoiney, is by reaſon ef his perſonal attend- 
ance, which is all one whether ſued in his own, or in auer diet. Put per Holt, the authorities ate of 
the other ſide in this caſe, and the plaintiff had judgment niſi. S. . Where attorney was ſued as 

adminiſtrator, 1 Salk. 7. pl. 18. Hiil. 4 Ann. B. R. Lawrence v. Martin, | 
*[ 527-] 


4. It was doubted if privilege ſhould be granted in probibitions. 
Sid. 65. pl. 38. Mich. 13 Car. 2. in Serjeant Morton's caſe, 
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er 
(1) A what Time they ſhall pray their Privilege. bo 
And what ſhall be an admitting the Juriſcliction of " 

t 
a Court.] | i 
| | L 
2 of [I. FF the party has affirmed the juriſcliction of the Court where the = 
3 ſuit is, he ſhall not have his privilege after, 11 H. 4. 68. b. le 
vium there, was pleaded after bail put in; and reſolved per tot. Cur. that the putting in bail is no /+5- di 
miſfion te the jurijdiftion of tbe Court, be it general or ſpecial ; for till bail put in, he is not in Court to 85 
plead any thing, nor is the piaintiff obliged to declare againſt him. And ſo his plea of privilege wa: * 
allowed, 3 Lev. 333. Dachwood v. Fowlkes. 4 
ce 
: = | le 
A man was [a. If privilege be prayed by ſervant of the Chancery after ver- 1. 
Sondeni „ dic, and before judgment, it ſhall not be allowed. 11 H. 4. 68. b.] ci 
ere paſt, and before judgment he demanded b. privilege, berar ſe bis maſter wwas ſued in appeal of murder 21 
before be , arreſted in London, and by award he had the privilege; quod mirum! For after anſwer 0 
S*, without demanding the privilege, he ought to be ouſted thereof. Br. Privilege, ph. 27. c tes 21 


at H. 7. 39. 
A man was inglead d in C. B. and in the vacation came to Leden 12 days before the term, and 2041 
arreſed in Landen and cendemred; and becauſe the other writ of pr vil ge was delivered in London meſne 
 berwe:n tei and judgment, and notwithſtanding this they gave judgment in L. and yet becauſe it n 
eppear'd by bit oath, that be came 19 Lend n ſo long before the term to retain counſel in his matter n Bank, 
the -tore the privilege was allowed, and the prifoner diſmiſſed ; quod nota, after condemnation, and 


the :2ifon ſeems to be, inaſmuch as by the firſt writ of privilege delivered before judgment, their hand; 1 
we:e © oſe1, 2nd .o their judgment atter tiis was void, and ſo fee privilege allowed after plea pleaves. c 
Br. Frege, pl. 28. c:tes 38 H. 6. 4. Br. Jud..meat, pl. 55. cites S. C. p 
; N. Privi- C3. So if the ingue/} was + ready to paſs, it ſhall not be allowed 
| — & C. after upon prayer. Contra 11 II. 6. 8. 11 H. 6. 8. b. where the P 
| that the pri- ſuperſedeas is, that he ſhall not be ſued out of the Chancery againit 5 


vilege was his will; for this is with his will.] 


| allowed. 

' + Orig. is (priſe;, but it ſeems it ſhould be (priſt). 1 

Br. Privi- [A. So if the party p/eads to iſſue, yet he ſhall not have privi- 4 
4. = lege before uiſi prius granted, 11 H. 4. 68. 3 H. 6. 30.] a 
& P. by {5. So after demurrer he ſhall not have privilege. 3 H. 6. 30.] , 
WeRbury. | 
1 Br. Privi= [6. After defence made, the privilege of the Chancery ſhall be + 


_ granted, becauſe this is not properly a plea to the juriſdiction, 

in tkecaſe 1 3 U. 6. 30. Adjudged. M. 11 Car. B. R. between REEVE AND 

3 vs3rt Jackx, per Curiam ruled. ] 0 

v. Mappe, 

Sid. 318. pl. 8. Hill. 18 & 19 Car. 2. B. R. it was held per Cur. that after 4 full defence he ſhall t 

never de allowed to ouſt the Court of its ju iſdiction.—5S. C. cited Lev. 54. in the caſe of NEAVE v. 

NIIso, as adjudged. Mich. 18 Car. 2. B. R. in the caſe of Truſſel v. Maddox. S. C. cited / 

Arg. Freem. Rep. 134+ in caſe of Bone v. Andrews in C. B. 4 
1 


The impar- [y. Aſter imparlance to another term, in the other term he ſhall not 
ee have the privilege of the Chancery by writ. 20 H. 6. 33.) 


vit omni- 
bus allegatinibus & excef tienibus omnimedis tam ad brove guam ad narraticnem, and at the day the de- # 
fendant caſt ſuperſedeas of the privilege of Chancery, but it was not allowed; becauſe the imparlance tk 
® || affirmed the juriſdiction of the Court; quod nota by award. Br. Privilege, pl. 15. cites S. C.— 9 
Gilb. Hiſt. of C. B. 270. cites 22 H. 6. 71. [But (71) ſeems to be miſ prin cd for (7) ] and ſays, 
that the true reaſon ſeems to be, that by this imparlance the defendant had confined himſelf to take ad- 
vantage only of the default in the writ and count; but had he obtained from the Court a general ſpecial ft 
Imparlance, viz. ſalvis omnibus & omnimodis advantagiis & exceptionii us, he might then have pleaded 2 
his privilege ; for that is not to ouſt the Court of its juriſdiction, but is a privilege, which each Court f 
atHows i the officers. of the other to be ſued in their own Court only, and the modern authorities are 

*[ 528 ] 10 exxteb, 
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expreſi, that privileze may be pleaded after a general ſpecial imparlance. I'S. P. P. R. C. 286. 
Debt in B. R. again t an attorney of C. B. who imparled ſpecially, ſalvis ſbi amribus excepting: + 
bus, &c. and afterwards pleaded his privilege. The plaintiff demurred ; Windham and Twiſcen held, 
that this plea was receivable upon this imparlance ; but adjornatur. And the next term a reſpondeas 
ouſter was awarded for want of averment in the plea 3 but nothing further was ſaid of the ſpecial mat- 
ter. Lev. 54. Hill. 13 & 14 Car. 2. B. R. Neave v. Neiſon. But Mich. 32 Car. 2. B. R. 
it was held per Cur. that plea of privilege comes too late after imparlance. 2 Show. 145. Tenkes v. 
Lyon. S. P. Raym. 34. Barrington v. Venables. 

In debt upon bond, the defendant in propria perſona imparled, vie. ſalvis fibi omnibus & omnimod!s 
exceptionibus & advantagiis am ad juriſdiclianem curiæ quam ad breve, Sc. and then pleaded his privi- 
lege as one of the clerks of the Exchequer. Exception was taken thereto, that ſuch imparlance ad juriſ- 
dictionem curiz never was ſeen, And the Court ſaid, that ſuch imparlance ought not to have been 
granted by a prothonotary, and thereupon awarded a teſpondeas ouſter; but they reſolved, that if the 
imparlance had been as in CLarHam's Cast, Hard. 365. before the plea, it had been goed. Lutw. 
43 to 46. Paſch. 13 W. 3. C. B. Wentworth v. Squibb.-Tre paſs agairſt divers ; all imparled ex- 
cept one, and after at the day, the one, ⁊ubo did not imparl, appeared by atterney and imparled, and after 
ſedente cu1iia caſt ſuperſedeas of the Chancery, becauſe he was ſervant of the Chancellor; and it was 
not adjudged whether he ſhall have the privilege or not, becauſe others are joined. Br. Piivilege, pl. 9. 
cites 20 H. 6. 32. 

A. ſued B. in an action of battery in London. B. removes it by habeas cerput to the King's Bench, 
and the term after prays an imparlance, and be fore the end of the term prays the privilege of the Ex- 
chequer ; the puiſne baron comes with the red b5ck, and ſhews, that B. is eſcheator, and ſo an accompt- 
ant to the king, and at length privilege was allowed. Noy, 40. Walread v. Winroll. 


[8. Se, after imparlance to another day in the ſame term, he ſhall 1 
not have the privilege by writ. 20 H. 6. 32. b. Dubitatur.] * 
[9. After imparlance in B. R. by a ſervant of one of the examiners 
in Chancery being defendant, if he pleads his privilege of the Chan- 
cery, he ſhall not have it. M. 1651. between FisH AND KENNEDY, 
per Curiam adjudged. Intratur. Tr. 1651. Rot. 1260.] 
10. At the exigent returned upon proceſs, defendant ſhall have the In tr5pa%, 
privilege of the Chancery. 20 H. 6. 26.] ; === 6 


mitted, that the defendant may have privilege of B. R. at this time; but in debt he ſhall act have pri- 
vilege of B. R. for debt does nit lie there. Br. Privilege, pl. 40. cites 10 E. 4. 4» 

A clerk of the Chancery was ſued in Bank, and proceſs continued to the ex gen; the clerk ſued a ſa- 
perſedeas to the ſheriff, quia improvide, and after ſued a writ of privilege dirett d to the Juſtices of the 
Bank, requiring them to ſurceaſe; and upon a long debate his privilege was diſallowed, and he driven to 
anſwer ; tor the Court was lawfully ſeiſed of the plea by the defendant's own act, inaſmuch as he had, 
dy che ſuperſedeas, affirmed the juriſdiction of the Court; for every ſuperſedeas quia improvide recitgs an 
appearance in Court of the detendant by attorney, and ſhews his name; ſo that this is his own default. 
But if be had net ſued ſuch writ, notwithſtanding the exigent, the privilege ſhou!e have been allowed, 
and of this there were precedents ſhewn, and then after the writ of privil-ge comes to the Juſtices, they 
ought to make a ſpecial ſuperſedeas of the outlawry to the ſheriff, reciting the priviiege, Et ü nota 
d. vet ſitatem bene. D. 33. pl. 18. Paſch. 23 & 29 Hf. 8. Anon. 


[11. At the exigent returned, and after mainprize found upon it, 
defendant ſhall not have the privilege of the Chancery, becauſe by 
the mainpriſe he has affirmed the juriſdiction. 20 H. 6. 26. Quære. 

[12. After iſſue when the inqueſt is ready at the bar, if an abſolute 
fſuperſedeas comes out of the Chancery, certifying that defendant is 
a clerk there, and commands them to ſurceaſe, it ſhall be allowed. 
11 H. 6. 8.) 

13. He who is arreſted meſue betaveen the teſte of the original and 
the return ſhall have the privilege, if the writ be returned aſter; for 
"= ſhall have relation to the teſte. Br. Privilege, pl. 4. cites 
9 H. 6. 7. 

14. Treſpaſs againſt the baron and feme, the baron caſt writ of 
privilege for him and his feme, becauſe he was ſeruant to the Chancellor ; 
and it was alleged, that pending the ſuit the Chancellor was removed 

from his office; but this was not regarded; for if hie had ore a good 
cauſe 
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caiſe of privilege the act of a 3d perſon thall not prejudice him. Br. 
Privilege, pl. 9. cites 34 H. 6. 29. | 
omen is 15. A man was mipleaded at Londin long before the term, and 
condemn. i was arreſted, and found mainpriſe, and at 7he term after an ori- 
e gina and ſuit <vas taken againſt the defendant at Weſtminſter in C. B. 
rien, ad bas and the plaintiff declared, and the defendant imparted, and ſued writ 
exautior i of priviiege, and had the privilege, notwithſtanding that the ſuit 
ee am in L.. was the prior ſuit, becauſe it was not adjudged by recovery, 
defendant nor condemnation, but is pending yet in L. not diſcuſled; but if 
has cauſe of hie had been condemned in IL. he thould not have the privilege; quod 
— 1 yet nota diverſity. Br. Privilege, pl. 36. cites 5 E. 4. 44. 
diſmiſs the cxecution. Br. Privilege, pl. 37. cites 2 E. 4. 8. 


Bat if the 16. Littleton Juſtice, ſaid, that one appeared by cepi corpus and 
plaint rap found mainpriſe, and before the day which he had, he was arreſted in 
_— Lenden, and was orought ints B. N. by corpus cam caufa, at which 
fire the n- day the plaintiff was nonſuited, and the deſendant diſmiſſed of the 
prijeezrt ſerjeant; for the plaint upon which he was arreited, was taken 
— Ter the impriſcumeut in Baut. Br. Privilege, pl. 24. cites 9 E 7 
ſhould nave afte _ 74 7 3 +1 C4. . „ 111 Cons Pl. 4. 0 C5 9 4 47 
been remicted. IId. 


17. Any plea of privilege is good to a declaration againſt one 
in cuſiodia mar. if he be there wrenegfully ; as if an aitorney of C. 13, 
be arreſted on a lattitat, and is 27 cuj/zdy of the marthal for want of 
bail, cr ſuppoſe he puts in bail, it thall not hinder him of pleading 
his privilege z becaule he cannot plead till he puts in bail, if he be 
not in actual cuſtody; and if we give judgment, it mult be for the 
defendant, Per Holt Ch. J. 12 Mod. 535, 536. Trin. 13 W. 3. 
B. R. Wilbraham v. Lownds, 


(K) Proceedings, and Pleadings. 


. BRILL was brought againft the cuſios brevium, becauſe the ſheriff 
of S. returned a capias utlagatum, which the ſaid defendant 
embe=zled ; and exception was taken, becauſe he is net named now 
cuſizs;, & non allocatur, becauſe it appears by the return that he is 
yet cu/{cs, and then bill lies. And another exception avas taken, becauſe 
he embezzled it at D. in London, and that bill lies not but of an act 
done in the ſame county where the court is. And Skrene offered to 
demur, becauſc the bill lies by his pretence. Br. Bille, pl. 4. cites 
H. 4. 5. 
8 2. Ball of debt was ſuch, viz. J. S. petit de W. M. uno attornat 
de, &c. and the bill was challenged becauſe it /hould be unum attor- 
nutum, & c. and the bill awarded good. Brook ſays, quære what 
is, intended; for it is ill reported. Br, Bill, pl. 8. cites 
7 H. 6. 43. | 
3. In debt the defendant caſt ſuperſedeas of privilege of the 
Chancery, and ſaid, that the day of the writ purchaſed he was 
menial ſervant of E. Biſhop of B. Chancellor of England, and yet 
is therefore he demanded judgment if the Court will take conu- 


fance; and the plaintiff /aid, that the defendant was nat ſervant s 
| tus 
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the Chancellor the day of the writ purchaſed, nor ever after ; and 
for want of defence demanded judgment; and the defendant de- 
eranded judgment, becauſe the king recorded that he is fervont of the 
Chancellor, ut accepimus; and yet becauſe the plaintiff had tra- 
verſed the defence directly, to which he anſwered nothing, there- 
fore it was awarded, that the defendant anſwer without the pri- 
vilege 3 quod nota. Br. Privilege, pl. 13. cites 21 H. 6. 20. 

4. The plaintiff ſaid, that whereas it is contained in the 2vrit, | 530 J 
that he is menial /ervant of R. S. Burchier of the Chancery, he 
is not menial ſervant, priſt; and the other e contra. Br. Privilege, 
pl. 17. cites 22 H. 6. 38. = 

5. In treſpaſs the defendant caſt a ſuperſedeas of the privi- 
lege of the Exchequer, and alleged the uſage, that the officers 
there, nar their ſervants, &Cc. have not been impleaded elſeaubere 
but in the Exchequer, and that he is ſervant of an officer, &c. 
The plaintiff ſaid, that the officers and their ſervants attending at 
the office have uſed to have ſuch privileges, and that the defendant 
is ſervant in huſbandry in the country, abſque hoc that he is attendant, 
&c. And the opinion of Priſot was, that this is a“ good iſſue; ? For per 
which none denied but Laken, who was for the defendant, and 4 
ſo he traverſed more than was tendered ; but quite if he ought not 7 
to traverſe ab/que that the privilege extends to all ſervants, prout, &c. lege: for all 
Br. Traverſe per, &c. pl. 27. cites 34 H. 6. 15. wake 
may well ſay as here, and fþ:7v 1b.it /ucb forwvants foal! have privilege, and the ers n't, and trave:ſe as 


here, without traverſing the jr e)cripiidn. Br. Viivilege, ple L. Cites 8. C. — Ur. Preſcription, vl. 7. 
cites S. C. . 


6. Bill againſt a ſheriff in the Exchequer upmm his account thall 
abate if he be nt rzamed ſheriff, et ratione oſlicii fui ſcilicet verſus 
J. O. quondam vicecomnem N. qui prefens hic incuria ſuper 
compoto ſuo, ratione oſſicii ſui. Br. Eille, pl. 42. cites 37 II. 6. 39. 

7. If bill of debt is brought by an atlorney upon the privilege, the 
defendant may ſay, that he 2 named attorney in the bill ; judg- 
ment of the bill, and a good plea; contra, if he ſues by writ. 

Note the diverſity. Br. Brief, pl. 342. cites 3 E. 4. 26. 

8. If one demands privilcge as warde:: of the Fleet, becauſe he is Br. Bille, gt. 
officer of the court; it ſuffices if he be named warden, though 3.8 
he Ages not ſbeau how he is warden, as in jure uxoris, or by leate tor Nes * 
years, & c. but it ſuffices by name of warden only. 21. Privi- ws Cites 
lege, pl. 23. cites 9 E. 4. 40. Ne 

9. In treſpaſs the defendant pleaded privilege as ſervant of a Br. Privi- 
blazer, and iſſue was taken, if the party was ſervant attendant on tte lege, fl. 88. 
filezer, or not, at the time, &c. And ſo fee that the iſſue is pe— __ 
remptory z for it is triable per pais. Br. Peremptory, pl. 42. 
cites 10 E. 4. 4. 

10. An attorney of C. B. brought an action there againſt a ſtran- 
ger by attachment of privilege, and had a verdict ; but upon a writ 
of error brouglit, the judgment was reverfed for want of Fd 
Nledges de piu equends, though ſ:veral precedents were ſhewn, tia: 
an attorney need not, becauſe he is fuppotea always preſent id 
Court. And the words of ti quereps ſecerit te {courum de chm 
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Herd. 164. 
I. C. dy the 
name of 
Parrington's 
caſe. And 
there the 
pica has 

the word 
(omnes) viz. 
that al the 
barons, &c. 
Add there 
exception 
was likewiſe 
taken for not 
averring his 
pier as he 
cuzht, de- 
cauſe it i: 
iſſuable che- 
ther he is the 
ſrc perſon 
who is audi. 
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ſuo, &c, were wanting in the attachment of privilege. D. 288, 
pl. 53. Paſch. 12 Eliz. Floteman v. Bygot. 

11. It was agreed, that all proceedings in an inferior court aftey 
a crit of privilege delivered out of this court are wid, & coram 
non judice; and if they award execution, this Court will diſcharge 
the party. 2 Brownl. 101. Mich. 9 Jac. Anon, 

12. Error was brought of a judgment in C. B. in debt on an 
arbitration bond by an attorney of C. B. and judgment upon demur- 
rer given for the defendant, quad guerens nil capiat per breve ; 
whereas the aCtion was brought by bill of privilege, and not by 
an original writz and therefore it ought to be nil capiat per billam, 
This was held a manifeſt error, becauſe it was in the judgment, 
which is the act of the Court, and ſo not to be accounted the 
miſpriſion of the clerk. Cro. C. 580. Paſch. 16 Car. B. R. 
Reymond v. Bembridge. 

13. In aſſumpſit, &c. the defendant pleaded his privilege as 
auditor of the Exchequer, in theſe words, ſc. That the barons of the 
Exchequer, their clerks, nar other officers of the Exchequer, are not 10 be 
impleaded elſewhere. Ihe plaintiff demurred to this plea ; 1ſt, Be- 
cauſe the privilege was pleaded in the negative, for it is, that they 
are not to be * impleaded elfewhere, without ſhewing that they 
have been uſed to be ſued there. 2dly, It is too general to ſay, 
that the barons and their clerks are not to be ſued elſewhere ; for 
that doth not prove but that one of their clerks may be ſued elſe- 
where; and this was held ill according to the exception. It was 
inſiſted, that there was a diverſity between inferior courts and the 
courts of Weſtminſter; that though privilege of inferior courts 
muſt be pleaded preciſely, yet privilege of the Exchequer, which 
is one of the great courts, need not, the cuſtoms of thoſe courts 
being laws whereof all other courts take notice without pleading 
them. But per Cur. plea to the juriſdiction muſt be preciſe. 
2 Sid. 164. Hill. 1659. B. R. Foſter v. Barrington. 


tor there; and to this opinion the Court ſeemed to incline ; but the plaintiffs counſel ſaid, that the 
precedents in the Exchequer were without any ſuch averment ; and they made a difference betwixt the 


jurnaenr. 


Et ad- 


rhe Exc'cquer; and it was fad by Nr. juſtice (John) Powel, that the defend unt needed not to have 


picaded it, but that it wa: to be all-wweod upon producing toe rid bak of the Exchequer, 


Lutw. 46. 


Fach. 13 W. 3. in the caſe of Wentworth v. Squibb. 
The plea, that omme attornati of C. B. ought to be impleaded there, and not elſewhere, was held 


inn, and a reſpondeas ouſtet was awarded, 


"LL $3* ) 


But in tref- 
paſs againſt 
an attorney 
of C. B. he 
Hud his 
Price fer 
Garras! 


17.1 
4 
” ae / 


del d, but that n the reading the information, if he dith net appear fulg* 
| mens 


Luitw, 639. aich. 12 W. 3. Camfield v. Warren, 


14. The cam of C. B. concerning privilege was certified to B. R. 
by the ſecondaries, and therefore was refuſed; for it ought to be 
certified by the prothonotaries, Sid. 65. pl. 38. Mich. 13 Car. 2. 
Serjeant Morton's caſe. | 

15. An information was exhibited again? the cuffos brevium of 
B. R. for abuſes and miſdemeanors in his office. He refuſed at 
ſirſt to appear in perſon, but would have appeared by attorney. 
The opinion of the Court was, that he cannot appear by attorney, 
becauſe he is an officer of the Court, and preſumed to be alway 


rn preſent. It was agreed that no proceſs ſhould iſſue againſt him, 
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8. tent ſhall be given againſt him. Sid. 134. pl. 8. Paſch. 15 Car. 2. becauſe he 5 
B. R. the King v. Paget. ought to | 


have pleaded 

7 it in propria per ſona; for pleading it by attorney deſtroys the very reaſon of his privilege, which is his 

m attending the Court in perſon 3 but the opinion of the Court was, that an attorney may plead his pri- 

, vilege by an attorney, ann no inconvenience follows it; tur he may be fick, or have buſineis in another 

4 court, which he muſt n-coNarily attend. It is true the precedents are both ways. The plea was al- 
lowed niſi, Sty. 413. Hill. 1654. Higgs v. Har. iſon. 


IN 
r- 16. In debt upon an eſcape after execution, the defendant ap- 
F peared, et defendir vim & injuriam quando, &c and imparled 
Yy |F ſpecially, ſaving to himſelf all advantages and exceptions quoad 
mw | billam pred. and whether after ſuch imparlance he muſt be al- 
t, lowed his privilege as marthal of B. R.? The Court held, that 
ne | after ſuch defence privilege may be allowed; for it is not a full 
N. | defence, nor does he go about to ouſt the Court of juriſdiction, 
but only claims his privilege. Likewiſe after a ſpecial imparlance 
as | of ſalvis omnibus advantagiis & exceptionibus, a man ſhall have 
he dis privilege; but if the imparlance be ſpecial quoad billam breve 
he e narratienem, it ſhall not be extended farther; and after ſuch 
Ce imparlance privilege is not allowable, as appears 22 H. 6. 7. 
ey 9 E. 4. 53. But upon defendant's prayer it was adjourned. 
ey | Hard, 365. Paſch. 16 Car. 2. in the Exchequer, Clapham v. Sir 
u J. Lenthall. | 
for 17. The privilege of Chancery vas pleaded by way of preſcription z In indebita« 
ſe⸗ and upon demurrer it was held ill. 1ſt, Becauſe he did not con- . the de- 
0 j ſn endant 
= | clude his plea with et hoc paratus eft verificare. And 2dly, No place plealed 
he mas alleged; for they are + matters of fact, and triable. 1 Vent. 264. cuttom of 
ts tF Mich. 26 Car. 2. B. R. Fawkener v. Annis. —— 
ich concerning the Chancellor, and any of the clerks of the Chancery, eugbt to be pleaded and determined | 
ts coram Cancellarin, and not elſewhere, and avers he is a clerk of the inroiment office, unde non intendit | 
; quod * curia cognofcere vult, but not ſaying prout patet per 1ecordum, nor where the Chancery is; | 
ng which per Curiam is il, and as to the Chancellor, it is void; however, becauſe he cannot be judge and 
iſe. party, a reſpondeas ouſter was awarded, and it ſhould be only that they ought to be impleaded, without 
ſaying, to be determined there; for iſſues between Chancery-men are triable at common law, and the 
pica muſt be averted, as was adjudged in LivixGsToxE's caſe, 3 Keb. 352. Mich. 22 Car. 2. 
the Fawkener v. Annis.— A proceedings in the petty- bag office in Chancery, by or againſt any miniſter 
the of this court for any matter or thing determinable at common law, are to be pleaded t9 iſſue as at common 
ad- lacu; and tht ] thereof to be delivered per manus Cancel/erit into E. R. or C. B. at the election of 
e of the plaintiff, And after trial had, the record ſhall be remarded inte this court, and judgment ſhall be 
have | given here. P. R. C. 291. + Per Cur. contra, that it is a matter of law, and not triable per pais, 
46. nor traverſable. 1 Salk. 30 Trin. 7 W. 3. B. R. Kirkham v. Wheeler.—2 Salk. 543. S. C. and P. 
5 822 ] 
held F ; 2 53 
18. In caſe againſt an attorney he pleaded his privilege thus, Skin. 582. 
viz. et prediftus A. in propria perſona ſua dicit quod ipſe eft & præ- — * — 
. * . . . — . e defenyge 
R. ai tempore exhibitionis bille ipſius Thome Stephens uit unus cleri- ant dn | 
be crum T ho. Winferd ar. un. pronstar. Curie demini regis de Banco his privilege 
1 apud Weſtin. in com. Midd. in officis ſus quotidie intenden, and con- = by — 
# 4 . - + 5 V.Z. P 
cluded with an averment generally, without annexing any arit of pri- pr., df. 
1 of vilege to his plea, To this the plaintiff demurred generally, and %%, with- | 
| at two objections were made to this plea. 1ſt, For that the defend- „ | 
. 1 86 0 TC — Ole 
ney. ant did not ſay + venit as well as dicit, fo he was not in court when , or | 
-ieyy he pleaded. 2dly, For that he had nt laid any viſue, ſo as the ing ary de- 1 
vayi fact of his being a prothonotary's clerk might be tried; for it is a oe. 11 
him, matter iſſuable, and the rather becauſe the defendant hath not venir mb 
2 ſhewed any matter of record to prove his privilege. Et per Cu- beer. 
ment Vor. XVII. K-x rim, 2a 
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alloeatur, he riam, both the objections were allowed, and the laſt was fatal, 
being . becauſe this is matter of fact triable by a jury; for prothonota- 


ted mar. : k Fe, g 
and &-f.re ties clerks are not inrolled, wherefore it is neceſſary to lay a viſne 
ez-:ber day in this plea. Judgment for the plaintitf, (viz.) that the defendant 
1 ir anfwer over. Carth. 362, 363. Mich. 7 W. 3. B. R. Stephens 
it was at an- v. Squire. 

other day of 

continuance after the day of appearance, it ought to be venit & dicit; but for the want of defence the 
Court did not i-em to tegard it; and in the cale of RECKWITH AND WUIZEZIZ this term, where the 
defendant pleaded his privilege as attorney of C. B. and made no defen e. Holt Ch. J. ſaid it was a chip 
in porriage. Skin. 582. Trin. 7 W. 3. B. R. Stevens and Squire. — Ani Holt Ch. J. ſaid in this 
caſe, that i? a prothonotery or other who is a perſin frivileged by record, pleads his privilege, and brings 


a wor it of pr.-i/zge atteſting it, that this is conc:ulive, and the plaintiff may nt traverſe it 3 but other- 


wiſe it is of a cer or ſervant ta ſuch Pen ſo privileged. Skin. C92. $. C. 
+ Per Cur. venit is no part of the plea, but dicit begins the plea. The dicit alone ſhews him to be 
in court; and here it appears that he is in cuitodia, 2 Salk. 544+ pl. 2. Trin. 7 W. 3. B. R. Ste- 
phens v. Arthur, ſeems to be S. C. s : 
To an @*i5n qui tam, &c. the defendant pleaded that he is an attorney of the Court cf C. B. and that 
attorriet of C. B. are not ſuable elſeaubere. The plaintift Cemuried ; iſt, Becauſe this plea is only in the 


negative, and no juriſdiction is given to any other court. 2dly, Recauſe there is ns defence by wenit dat 


dic is ny. Ver Cur. as to the plea being in the negative, it is well enough; for the privilege is not tra- 
verſable and triable per pais, but a matter of law of which we take notice; and venit & dicit only 
are ſufficient defence in this caſe. 2 Salk, 543. Trin. 7 W. 3. B. R. Kirkham v. Wheeley. 


If he is ac- 19. A privileged perſon in the Commin Bench may be in cuftcdy 
tually incul- of the marſhal; for he may either wave or miſplead his privilege z 
2 dei and if he be actually in c/tody, and it appears ſo by pleading, he 
actions; but cannot have his privilege. 12 Mod. 102. Mich. 8 W. 3. Dun- 


if he be here comb v. Church. - 
only upon 


bail, he may plead his privilege ; for the ſheriff cannot take notice of his priviiege, ſo chat he muſt give 
bail, Fer Holt Ch. J. Suk. I, pl. Is S. Co ' 


20. And if one plead an exempt juriſdition from all the Courts of 
Weſtminſter, and not to be ſued but in ſuch particular courts ard 
franchiſes, there you mult ſhew that they have a juriſdiction of 
the matter, and that the cauſe ariſes within their juriſdiction. 
Special imparlance ſhould not be allowed without the leave of the 
Court and conſent of the parties. 12 Mod. 102. Duncomb v. 
Church. 

21. Defendant pleaded ut he is one of the attormes of the Court 
F B. R. without ſaying that he was at the time of the writ purchaſed, 

{ 523 ] and a refpondeas ouſter was awarded. 1 Salk. 1. Mich. 8 W. 3. 
B. R. Peate v. Parſons. 
7 Mcd. 97- 22. Defendant pleaded that he was an atterney of the C. B. and 


* ought not to be ſued elſewhere without his conſent; the plaintiff 

> replied, that he did conſent, &c. but laid no venue where ; and 
therefore bad. Per Cur. 1 Salk. 4. Mich. 1 Ann. B. R. Ode v. 
Norclitte. | 


3. The defendant pleaded privilege of C. B. in abatement, awith- 
out concluding to the record. Holt ſaid he need not do it, but he 
may leave plaintiff at liberty to reply, and deny his being a perſon 
privileged there, which plaintiff cannot do if defendant conclude 
to the record, and his not ſaying prout patet is no good cauſe of 3 
general demurrer, and upon prout patet per recordum, there ſhall 


£0 a certiorari to certify the record; and if they produce one and 
5 ſhew 
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ſew that they have privilege, the plaintiff is eſtopped. 7 Mod. 106. 
Mich, 1 Ann. in B. R. Clifton and Swezeland. 

2. In debt upon bond brought in B. R. the defendant pleaded 
his privileges as attorney of the Court of C. B., &c. and that there 
is a ciſſtom in that Court, that uo attorney of this Court ſhall be com- 
pelled to anſwer by original ⁊urit, unleſs be 3s firegudged. The plain- 


tiff replied, that for jive years lajl pat, before the original filed, 


the defendant had withdrawn himfelf from the ofice and practice of 
on attorney. Upon a demurrer to this replication, it was objected, 


Iſt, Againſt the plca, that the defendant did not ſet forth that he 
had any clients, whoſe ſuits he proſecuted or defended ; for the 
reainn why an attorney thovid have his privilege is, that he might 
Le attendant on the buſineſs of his clients; and when the reaſon 
eales, the privilege ceaſes, 2dly, That hie had alleged tliis e. 


+ ũ — — 


a, 


Suttom in 
fieri, and not in facto; for it is that an attorney ſhouid not be com- 
pelled to anſwer, &c. whereas he mould have gone on and alleged, 
nec a tempore quo, & c. For utuge in fact is eftential to every cuſ- 
tom, compelli conſuevit. But the opinion of the Court was, as tothe 
firſt objection, that the pl-a prima facie wa5 good, and not avoided 
by the replication, and that as long as the defendant is an attor- 
ney upon record, he ought to have his privilege. And as to the 
2d objection, it was ſaid, the Court would take notice of the pri- 
vilege of attormies of the Court, and therefore the cuſtom need 
not to be fo ſtrictly alleged as other cultoins. And judgment was 
given for the defcndant. 2 Lutw. 1664. Hill. 2 Ann. C. B. 
Routh v. Weddell. 
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It was moved 
that the de- 
fendant 
ſhould put in 
ſ-ecial bail, 
he being an 
artorney 28 
large, and 
having diſ- 
continued 
bis practice 
but the Court 
ſaid, that 


aittornics at 


large have 
the ſame prĩ- 
vilege with 
the clerks of 
the court, 
and are to 
aoptar de die 
in dim. 
And they 
were not ſa- 
tis ſied that 
he had diſ- 
continued 
his practice. 
Vent. 1. 
Mich. 20 
Car. 2. B. N. 
Sir John 


How v. Woolley. 


25. An attorney of C. B. being ſued in B. R. pleaded Eis privilege. 
Plantff demurred fpecially, becauſe he did nt conclude auith a 
prefert hie in curia of a writ of privilege, teſtifying his being an 
attorney, &c. Per Holt Ch. J. the diiFerence is, if the privilege 
of an attorney be pleaded with a writ, the defendant cannot be 
denied to be an attorney; but if without he may, and then a cer- 
tiorari ſhall! be awarded to certify whether he be an attorney or 


not. 2 Salk. 545. Trin. 2 Ann. B. R. Dillon v. Harper. 


ce 4 * 


To a plea 
that he Was 
an attorney 
of C. B. it 
was objected 
on demurrer, 
thatkeouzht 
to produce 
his writ, and 
conclude 
with a prout 


pater per recordum ; and alſo that he la d no venue, alleging ro place where he was attorney, nor where 
the Court of C. B. fits. Et per Cur. viz. Holt Ch. J. th which the reſt aſſented: An attorney may 
plead privilege with a profert of his writ, if he will, or with an exemplification of the record of his ad- 
milſhon, or he may plead it as he does here, and it is weil enougn; for ſo are the precedents, and the 
plaintiff may reply nul tiel record. 3d y, There was no n*ed of a venue to try where he was attorney, 
for it being a matter concerning his perſon, was tr ab e where the wr.t is brought. As to the 3d, He 


wondered how that ever came to be allowed; for that this Court ſed, writs to the Ch. I, 
by that name; and unleſs where this is held to be part of the deicription of a record, it 
neceſſaty. 2 Salk. 545. Scawen v. Garret. 


26. The defendant pleaded in abatement, that tempore quo me- 
moria non extat, all the clerks of the queen's Court of Exchequer were 
privileged from being ſued elfewhere thaw in that Court; and at 
the defendant was clerk 14 R. P, uno baron. de ſcaccario noftr5 pra- 
dicto. Upon demurrer the Court held, that there were 7s ways 
ef pleading privilege ; one is to go to ifſue, and if the party is an 
officer on record, 9 fhew it by producing the record; if he is no 
officer of record, but attendant on one of the barons, tat muſt 


Rr 2 . 


of the C. B. 
can never be 
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of neceſſity be tried by a jury, becauſe the Court of Exchequer, a 
as a Court, cannot take notice of it any more than we. The Pp 
other <uay ts, if he be an officer en record, then 1b produce a writ f f. 
privilege at the time of the plea pleaded, and then no iſſue can be lc 
joined upon it; but here the cuſtom is ill pleaded; for tempore ef 
N quo non extat memoria is nonſenſe, and it ſhould be cujus con— Ve 
trarit memoria non, &c. But he having thewed that he is one of - 
the clerks of a baron, the Court alked whether they ought not to of 
take notice that he ought to have privilege ; but it being anſwered, WF ® 
that he did ut aver that he was clerk to one of the barons of the queen; 15 
Exchequer, but de ſcuccaris ngere, a reſpondeas ouſter was awarded. 8 
6 Mod. 305. Mich. 3 Ann. B. R. Phipps v. Jackſon. | 1 
27. if any who have privilege of Chancery be arreſted in a {MW fe 
civil plea by the proceſs of any other Court, he may have a ori? be 
of privilege, containing an abſolute ſuperſedeas, and requiring the WF © 
plaintiff, quad ſequatur in curia ubi, &c. fe zuluerit. P. R. C. 234, WF a: 
28. Privileged perſons have their writs jealed without fees. Wi - 
P. R. C. 285. * 

For more of Privilege in general, ſee Arreſt, Attorney, Par- 
liament, Peers, and ctier proper titles. | k c, 
Ss he 
_ = | fe 
| Pr. 
5 5 tas 
| Privity Ay 

as th. | 
| | 
gel 
tak 


(A) The ſeveral Sorts of Privities and Pri vies, and 3 


of what they may take Advantage. | Th 
1. THRIVITY of blood ſhall 7 be between two of half-blecd. ey 


Br. Entre Cong. pl. 27. cites 21 E. 3. I. 2. ; 
2. Treſpaſs againſt two, and the one appears firſt, and the plain- i U 
tiff counts, and after the other defendant appears, and the plaintif WE 


counts of another day, and yet he ſhall not take advantage of the count 

affirmed by his compamen ; contrary of plea to the writ, releaſe, 

diſcontinuance, &c. For he ts privy to the writ, but not ta the 

count, Br. Treſpaſs, pl. 56. cites 46 E. 3. 25. 

3. There 7s no privity between the incumbent of the biſhop ⁊ulo 

7s collated by lapſe, and the biſhop, as there is between the maſter and 

ſervant. Br. Incumbent, pl. 12. cites 16 H. 7. 6. 
8. C. cited 4. There are three forts of privities, viz. privity in ute, in 
per Jene. J. blood, and in law. Privies in bl:od are intended of privies in blood 2 
— inheritable, and this is in three manners, viz. inheritable as general WF © 
trey v. Wade. heir, or as ſpecial heir, or as general and ſpecial heir. Privies in 7 


There are gftate are as jointenants, baron and feme, donor and donce, leſſor 
| | and 


. 


unt 
aſe, 
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ho 
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and leſſce, &c. Privies 71 late arc when the law without blood or three other 


7 > . . 5 . ; ſorts of pri- 
rivity of eſtate caſts the land upon one, or makes his entry law- vita 


ful, as lord by eſcheat, lord that enters for mortmain, lord of vil- in reſpect of 

lein, &c. 8 Rep. 42. b. Hill, 45 Eliz. Whittingham's caſe. late only, 
contract only, 

Hate and cntract together. Privity of ate is, as if the t grants over bis reverſi;n, (or if the re- 


ver ſian eſcbeat), Now between the grantee (or the lord by eſcheat) and the leſſee, “there is privity in 


eſtate only. So between the Ir and aigner of Mee; for no contract was made between them. Pri- 
vity F cantract only, is perſonal privity, ard extends only to the perſon of the leſſor, and to the perſon 
of the leſlee, as in the principal caſe when the leſſee aſſigned over his intereſt, notwitliſtanding his aſſign- 
ment the piivity of the contract remained between them, though privity of the eſtate be removed by the 
act of the leilee himſelf; and the reaſon of this is, firſt, becauſe the leſſee himſelf ſhall not prevent by 
his own act ſuch remedy which the leſſor had againſt him by his own contract; but when the leſſor 
granted over his reverſion, there, 3 his own grant, he cannot have remedy ; becauſe he has granted 
the reverſion to the other, to which the rent is incident. 2dly, The leſſee may grant the term to a poor 
man, who ſhall not be able to manure the land, and who will by indigence, or for malice, permit it to 
le freſh, and then the leſſor ſhall be without remedy, either by diſtreſs, or by action of debt, which ſhall 
be inconvenient, and will concern in effect every man, (becauſe for the moſt part every man is a leſſor, 
or a leſſee;) and for thoſe two reaſons all the caſes of entry by tort, eviction, ſuſpenſion, and apportion- 
ment of the rent are anſwered ; for in ſuch caſes it is either the act of the leſſor himſelf, or the act of 
a ranger, and in none of the ſaid caſes, the ſole act of the leſſee himſelf ſhall prevent the leſſor of his 
remedy, and will introduce ſuch inconvenience as has been ſaid. Privity cf contra and eſtate together, 
is between the leſſur and leſſee himfelt, 3 Rep. 23. Hill. 29 Eliz. in Walker's caſe. Lat. 200. 
Iremonger v. Neu ſam. S. I'. 


*[ 535 ] 

5. Privies inheritable, as heir general, ſhall take benefit of the inſan- 7 rivies in 
cy, 2s if infant tenant in fee ſimple makes feoffment and dies, his 2 
heir ſhall enter, The ſame law of him that is heir general and tage of non- 
ſpecial, and alſo of him that is heir ſpecial and not general. But ge or cover- 
1 ; ER . ture, but not 

privies in Hate (unleſs in ſome ſpecial caſes) ſhall not take advan- — 
tage of the infancy of the other. 8 Rep. 42. b. 43. Wittingham's 7a ner pri- 


Cale, vies in eſtate. 
Arg. 3 Bulf. 


272. cites 8 Rep. 42. Whittingham's Calts 


6. A ſurrender by an idea of an eſtate for life to deſtroy a contin- 
gent remainder 15 void ab initio, and therefore any perſon may 
take advantage of it, as well privy in eſtate as heir at law. But 
a feoffment and livery made propriis manibus of the ideot not being 
merely void, makes a difference. Carth. 436. Hill. 9 W. 3. B. R. 
Thompſon v. Leech. 


For more of Privity in general ſee Aid, Alignment, Con- 
lirmation, Covenant, Deſcent, Fines, (X. 2) and other 
proper titles. 


Proceſs, 


(A) Judicial. How it ought to be made. 


[l. 15 an adlion of battery be brought again B. C. and D. and 

: J. S. and J. D. are bail by recognizance for B. and C. and 

nit fer D. and after judgment againſt B. C. and D. for colts and 
| R damages 


„ — 
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„ ‚ r 


535 Proceſs. 


damages a ſcire facias is ſued to have execution againſt J. S. and 
J. D. the bail, and the ſcire facias recites the actiam nnd judgment 
againſt B. C. and D. and that they were bail for B. and C. and that the 
faid B. and C. have not ſatisfied the judgment, ner rendered them- 
ſelves to the priſon, and therefore they fhall ſhew cauſe why ex- 
ecution thall not be awarded againſt them, and the ſcire ſacias is 
not, that D). againit whom the judgment is alſo, has not ſatisficd 
the judgment as it may be that he has, nor that B. and C. has 
L 536 } not ſatisfied it nec erum aliquis, as is uſual, vet this is a good writ; 
for in as much as they were bail only for B. and C. it is ſuſſicient 
to ſay, according to the condition of the recognizance, that they 
have not rendered themſelves to priſon, without ſaying nec eorum 
aliquis, and without ſaying nr the ſaid D. for if B. or C. have 
paid it, it is the payment of both; and if D. has paid it, it ouglit 
to come of the other part to be ſhewn. P. 11 Car. B. R. between 
BarNEs AND Hill. Adjudged upon a demurrer. Intratur. Hill. 
10 Car. Rot. 897.] | 
2. Debt by the executors of one parſin again} anther parſon 1p:n 
arrears of annuity arrear in the time of their teſiator, the defendant 
faid, that he found his church diſcharged, and prayed aid of the patr:n 
and ardinaty, and had it. The prothonotary was in a doubt, if he 
ſhould make the ſummons ad auxiliand' to the ſheriff of L. xehere lle 
writ 'awos brought, or to the ſheriff of H. where the church was ; and 
per Martin and Hals, becauſe this is a judicial proceſs he ſhall pur- 
ſue the original, and it ſhall be brought ſirſt in the county where the 
original in brought, and if they are returned nihil there, then proceſs 
ſhall be made upon a leſlalum to a foreign county. Br. Proceſs, 
pl. 3. cites 2 H. 6. 8, 


_— (B) DiPringas. Diftringas upon Teflatum at the 
—— | Common Law. 
LI. T 7 PON a diſtringas, if the ſheriff returns a nihil upon a 
teſtatum of aſſets in other county, by which he may be diſ- 
trained, a diſtringas thall iſſue into the other county; for other- 
wiſe there ſhould be a failure of right, 3 H. 4. 4. 6 E. 4. II. 
H. 8. 442. b.} | 
[2. S/ if upon a diſtringas the ſheriff returns petit i ſuer, ſo that 
the parties do not appear upon a teſtatum of a/ots in other county, 
a diſtringas ſhall iſſue for the benefit of the king 79 Jave greater 
ge and for the ſpeedier juſtice, Entries, fo. 226. A. Diſtreſs, 4. 
r. 30 H. 8. Rot. 102. P. 18 H. 8. Rot. 304. ] 


(C) Upon the 25 E. 3. Cap. 17. Capias or Exigent, 


P of a I. 1 a detinue of a cheſt with charters, a capias and exigent lics 
—_ A by reaſon of the cheſt, 29 E. 3. 19. b. Adjudged.] 


fendane came 


e cat iat, and the plaintif crunted of a bx with charters concerning land, and therefore the defendant 
prayed to make attorney ; a, « becauſe now it appears by the count, that it touches the realty, therefore 
C<pias does not lie, by the p nion ef all the Court; and therefore now he ſhail make —_— Br, 

xigent, 


cg — * 2 
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Exigent, pl. 15. cites 7 H. 4. 2. Note, per Mowbrey, that ca. fa. 7:s for executicn in detinue 
of a bag of charter:, becauſe the bag is c a chaitel, and capias lies upon the original thereof, and 
tercfore capias may be execution; qui inde. And from hence ſee, that here capias is not the pro- 
cel, upon the origin u, that there ca. fa. i. not he execution, & ſic dixit. Peik, ibidem, Br. Exi- 


gent, pl. 8. Cites + E. Jo 25.— Fr. Frogs; pl, 18. cites S, Tz 


2. 26 E. 3. fat. 5.17. Proceſs ſhall be made in a crit of debt and The —_ 
FR Low” ps "Ob E 2 OS ö 45 not BY this 
detinue of chattels, and taking of be oy 401 it of Capi, 0 nd by proceſs ſtstute hl 
of extgent oy the e Srelurn, as is ujea in a writ of accompt. by the Come 
; 107" ATVs 
Per Manwood Ch. B. 2 Le. 88. pl. 112. in caſe of Ognel v. Faſton. 


3. If the dof: be foand 20d force and arms, capias pro fine [ 537 ] 
ſhall be awarded, and exigent thereupon. Br. Proceſs, pl. 32. 
cites 7 H. 4. 39. 

4. In replevin Herman was awarded tor the defendant againſt Br. Reple- 
the plaintiff; the Seri returned, quad averia elangata ſunt ; there "—_ = 
Witherman was awarded for the defendant of the goods of the E 
plaintiff, and the /heriff returned nibil, by which 3 capias's iſſued, 
and at the plurics returned exigent iſſued; quod nota, that the 
plaintiff may be outlawed upon his own uit. Er. Proceſs, pl. 34. 
cites 11 H. 4. 10. | 

5. Fuſticies to the ſheriff to hold plea upon zbligation of 1000 marks, 
the juſticies 2was removed into Baut by pore, upon which the defend- 
ant was returned nihil; the plaintiff prayed capias; and per Mar- 
tin and Cockain, the capias does not he, for the ſtatute which 
gives it ſays, in writ of debt capias lies, which is intended original, 
and this juſ{icics is not original, out a commiſſion to the ſheriff to hold 
flea beyznd 40 4. And the ſheriff upon this cannot award capias in 
the county, nor ca. fa. Br. Exigent, pl. 5. cites 3 H. 6. 54, 55. 

6. In tre/baſs the defendant appeafed and had day by dies datus, &. 
and at the dry made default, by which ſued diſtringas, and he is 
returned nihil ; there hall iſſue 3 capias's & exigent ; quod nota 
after appearance, Br. Exigent, pl. 6. cites 19 H. 8. 1. 

7. In treſpaſs upon the caſe the plaintiff had proceeded againſt 
the defendant in the old way by pore & dies, and the defendant 
moved to ſtay the proceedings, ſuggeſting the ſame to be contrary 
to the method prefcribed by the late act of parliament to prevent 
vexatious arreſts, 12 Geo. & 2 Gro. 2. And the queſtion was, 
whether by theſe ſtatutes the old method of proceeding be taken 
away, and another method inſtituted, or not. It was urged 
for the plaintiff, that before the fatute of Marlbridge ns copias lay, that 
the. ancient courſe of proceeding was by original, and where the party 
was returned attached no proceſs lay, but a diſtringas, except im 


. treſpaſs vi et armis. In this caſe the party is returned attached 


upon the original, and no proceſs of outlawry hes. The act of 
parliament 12 Geo. preſcribes a methad in caſes where the cauſe of 
action is under lol. and the plaintiff proceeds by away of proceſs againſt 
the perſon ; but here the plaintiffs do not proceed by way of pro- 
ccls againſt the perſon, and after the original returned as afore- 
ſaid, no proceſs againſt the perſon can ifſue, and conſequently the 
party cannot be ſerved with proceſs, There is alſo an exception 
in the flatute 12 Geo. as to 1 and privileged perſons, wha are ” 

r 4 | 


* - 4 = © 
. 4 —— — r OE, OO EOOUOOOCON ET EI 


— 1 : 


* 


— 8 * 
— ͤ „ ———— ᷣ :: % ͤ%%ů — 


— 


— 2 54 


ö 
| 
: 


wr rr 
wat - 
7 


JProcels, 


be proceeded againſt as by the ſtatute 12 W. 3. but that can re- 
late uy to caſes where the proceeding is by way ot procel; 
againſt the perſon, a and not by . 615 d of pone and d /ireſr, which is 
a dilatory method in the defendant's f. your, where efſoins may be 
caſt, and remains as it os, 10 nected oy 2 of theſe Natater, 
Per Cur. the //atutes of IHaribricge and 25 Lall. 3. di not take aw: 1 
the ancient metbed of præcte- ding by eriginal end * 'ringas ; but where 
it is returned upon the origi: il, that the deſtndant hath nothing 
whereby he can be attached, a capias againit the perſon may be 
iſlued, and a proceeding to outlay wry carried on. The words of 
the ſtatute 12 Ges. extends only to proceedings by way of proceſs againſt 
the perſon, and ſeems to adin: it plain. may pra. red otherw iſe, as beſt we; 
and it would be hard to ſay, this clauſe hath repealed the law by 
implication, As to proccedi ings nt privileged perſons; a 
new method by bill is preſcribed by the ſtatute of 12 W. 3. but 
the law not altered. Let the rule to ſhew cauſe why the proceed- 
ings ſhould not be ſtayed be enlarged. Notes in C. B. 292. Trin, 
10 Geo. 2. Bias and W ile and Goodileſh v. Lyell, 


f 538] (D) Nhat Proceſs ſhall be awarded. 


In falſe im- [I. } Capiar ſhall not be awarded Zefore a ſummers, but the firſt 


— proceſs ought to be a ſummons. P. 16 Ja. B. R. be- 


dant juſtified tween BAN ks and PEMBLETON. Adjudged. ] 

by a capias [2. Als a capias cannot be firſt awarded before any ſummons 
— by cuſicm of any court, for it is contrary to the law. P. 16 Ja. 
ſoit cm- B. R. between Baxxs and PEMBLETOX, Adjudged.] 

menced 


againſt the plaintiff in an inferior court ; the plain: iff demurred becauſe it was n9t ſhewn that a ſummons 


1Hved firſt, and inferior courts can award nv capias but upon a ſummons firſt returned. Hale Ch. J. 
laid, that the ordinary practice of thoſe courts to grant a capias without a ſummons is a -great abuſe, ſa 
that the party is driven to bail in every trivial action; and though upon a writ of error this matter is 
rot altignable, becauſe a fault in proceſs is aided by appearance, &c. yet falfe impriſonment lies upon it, 
and the officer cannot juſtity here as in proceſs out of the courts of Weſtminſter; ; and judgment for the 
plaintiff. Vent. 220. Trin. 24 Car. 2. B. R. Read v. Wilmot. S. C. of Read v. Wilmot was 
cited by Povel J. in the cate of GwixxE y. Poor & al. who (aid, that though he has as great reſpect 
25 any man for the opinion of Hale Ch. J. yet he cannot agree to this judgment, which he ſaid was 
ven upon the firſt argument upon 4 diſplcafure conceived aguinſt the male practices of- inferior courts 
in «this irregular way of proceeding, but that it certainly 15 6. a proces inverſo ordine, and erruneous 
ny; and that in the caſe of Warr v. ELr ann, Cro. J. 267. it was wes to be error, and that fo is 
MARGET and Harvey's caſe, Pam. 449. and that no cuſtom of any inferior court will make this 
proceſs good ; but that by the c of Lind! Fs Woh is confirmed by aft of parliament, this proceſs | Is 
held good in Mack r v's cafe, 9 Rep. 63, But it there appears, tliat without this cuſtom it would 
be only erroneous proceſs ; and ſays, he ſees no reaſon why oh ers of the ſuperior courts ſhould be 
tought more knowing than thoſe of the inferior. Lutw. 1564, 1565. Mich. 4 W. & M. 


(E) Who may award the Proceſs. 


[1. JF a man be outlawed before the juſtices of the peace in their ſife 
feons, the juſtices of the peace may award a capias utlagatum 
thereupon; for the Court which can outlaw a man may alſo award 
proceſs of outlawry. M. 10 Ja. B. per Curiam.) 
[2. The ſame law of juftices of a Mich. 10 Ja. B. 
per Curiam. ) 


4 
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(F) Execution. 


LT. JF a ſpecial bailiff, by force of a warrant upon capias in proceſs, Bailiff ſtood 


enters into the houſe of J. S. the deer being open, and there - 
robes J. D. againſt whom the writ is, the proceſs is well ſerved ſear bio 
as to J. D. and all ſtrangers; and if any ſtranger reſcues him, vant up 3 
he at whoſe ſuit he is arreſted ſhall have his action againſt the Pur = 
{tranger. Tr. 16 Ja. B. R. between HopGEes and MARKES. habit with 
Adiudged upon demurrer. . the warrant, 
Ahnen L who laid 
hands on W. R. and told him, that he arreſted him. Holt Ch. J. doubted if this was a good arreſt, 
being done by the bail:f's follower or ſervant, and net in the preſence of the bailiff himſelf"; but ſaid, that 
the plaintiff muſt proye his cauſe of action againſt W. R. and muſt prove the writ and warrant by pro- 
ducing ſworn copies of them. And he mutt prove the manner of the arreſt, that it may appear to the 
Court to be a lawſal arreſt; and in point of damages, he muſt likewiſe prove the loſs of his debt, 
viz. that W. R. became inſolvent, or could not be retaken. 4 Salk. 311. Anon. 6 Mod, 211, 
„Trin. 4 Ann. B. R. S. C. By name of Wilſon v. Gary. If a bailiff, having æwarrant from a 
ſerif on a capias, ſends another in his room to arreſt the perſon, ſuch arreſt is illegal. Per Holt Ch. J. 
12 „od. 73. Trin. 7 W. & M. Anon. ll 539] 


(G) At what Time the Proceſs may be executed. fd. 278. 

— 

C1, IV a latitat returnable die lunæ proximo paſt craſtinum Sanctæ The utmoſt 
Trinitatis, 2vhich was this year. the 10th of Fuly, comes to 3 

the ſheriff to arreſt J. S. the theriff may arreſt him the ſaid 10 alous for 
day of July. Tr. 3 Ja. B. R. between Mar and Hors, by Fenner executing a 


| writ is the 
and Yelverton agreed.) depend 
it is returnable, and it is not executable that day any longer than the C:urt firs. 1 Salk. 322. pl. 8. 


Paſch, 3 Anne. B. R. in the caſe of Perkins v. Wollaſton. 6 Mod. 130. S. C. 


; [2. Sg a capias in proceſs may be executed the day of the return 
thereof. | 
"1 8 a capias ad ſatisfaciendum may be executed the day of the 
return thereof.] 

[4. If a writ of inquiry of damages be returnable octabis Mi- + Cro. E. 
chælis, the ſheriff may take the inqueſt and inquire of the da- an S. C. 
mages the day of the return, and afterwards return it the ſame eee 


caſe of 
day, and this writ is well executed. Tr. 38 El. B. R. between Buckleer v. 


+ Gawen and Lupr.ow, Adjudged. And there is cited to be ad- the Queen. 


. . . 2 8. P. d- 
judged accordingly in + BUGBER's caſe, which was ab, 


Mich. 11 Car. B. R. between STaixsBY and WATERMAN in re- S. C. cited 
plevin, the writ to inquire for damages for detaining of rent exe- Mo- a 
cuted the ſame day of the return, that is to ſay, the eſſoign day, Mic 41 & 


and per Curiam good. But new writ was awarded, becauſe the 42 Eliz. in 


„ the caſe of 
damages were exceſſive. ) | Woolley v. 
Mooſley. But if the inqueſt had been taken the ad day of craſt. Trin. and before the th day of 


craſt. Irin. it had not been gcod. Cro. L. 190. Paich. 32 Eliza. Bugberd's caſe, 


(5. If upon a writ 79 inquire of damages, the inqueſt be impan- 1 S. C. & P. 
nelled the effein-day, and the jury then hear their evidence, but give mw —_ 
«heir verdict 2 er 3 days nter, yet this is well executed. Mich. ed good; tor 

| | 11 Car, 
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the jury - 11 Car. B. R. in the ſaid cate of STarxE5gy and WATTRWAx, 
ing charge : 5 5 r 1 1 1 5 = 
wie is aid by Jones and Barkley, that this was adjudged in 1 BuGsuR's 
Gay, though cale. 
they gave 


not their verdict till 2 days after, it ſhall not prejudice the party; but the ve:4iR being given, ſhall e- 


late to the firſt day of the return, and ſhall be faid to ve executed upon the firſt day, to which it ſhall 
have relation ; and for that reaſon, Popham Ch. J. who bef ne Yittered, agrecd in the prineipal case, 
that the writ was well executed. Cro. E. 468. (bis) Palci. 38 EI Z. B. R. pl. 26. Gawen ». 
Ludlow. f ; 


6. If a ni prizes be taken after the 1/7 day of the return, and be- 
Fore the 4th, it is not good; tor the juſtices have no power to 
take it after the day of the return. 33 H. 6. 45. b. Adjudged, 
Tr. 38 El. B. R. Agreed. ] | 
7. But if the niſi prius be taken the day , the return, or befare, 
and the jury do not give, their verdiF until 2 ar 3 days after, becauie 
they cannot agree, yet it is good enough; becauſe otherwiſe the 
jury may prejudice the parties by their diſagreement. Tr. 38 El, 
B. R. per Popham.] | 
8. S/ it is of a writ of wquiry of damages taken in ſuch man- 
ner. Tr. 38 El. B. R. per Popham. And there faid, that it was 
ſo adjudged in BUGBER's cate. |] | : 
549] Co. If a man be outlawed after the finſt day of the return of the 
S. C. cited | writ it is erroncous. 33 H. 6. 46. ſaid to be oftentimes ſo adjudged 
per __ 2. by the advice of all the jultices. 


Cro. E- 
pl. 25. Paſch. 32 Eliz. B R. in Bucnexvp's cas f, and took a difference between the executing a writ 


of inquiry ct damages and the caſe of an exigent, and of the wv nire facias ad diem :fabiz, there the 
day is exciuted, but not in writ of inquiry. 


S. P. For ro. The ſheriff upon 2 capiat in proceſs cannot arreſt the party 
mis 15 93? after the day of the return, and before the 4th day. 33 H. 6. 45. b.) 


day in effect, and when the ſitſt day is pam, his authority is exnired., Br, Proceſs, pl. 169. cites S. C. 
In treipaſs for battery and impritonment, detengant juit;ficd by execution of a writ, but upon 
the pics it a peared to be executed te the day f the return, but before the quarts die 7. The execu- 
tion was ag adged illegal, and judgment for the plaintiff. Lev. 143. Mich. 16 Car. 2. B. Re Ellie 
v. Jackſon, Sid. 229. S. C. according!ye 


11. If 2 man wuches teuo as heirs, the one of full age, the other 
within age, and prays that the parol demur, and the demandant ſays 
that he 1s of full age, and prays venire facias to be viewed, pro- 
ceſs ſhall iſſue againit him of full age; per Markham; but Neu- 
ton e contra; and that ns proceſs ſhall iſſue till the other be adjudged 
to be of full age. Br. Proceſs, pl. 61. cites 19 H. 6. 5. 

12. A orit by the roll was awarded returnable on Wedneſday, but 
was made returnable on the Thurſday, and executed on the Thurſday. 
The writ was ordered to be amended according to the roll, and 
the execution upon the Thurſday void. Cited by Windham J. 
Lev. 143. Mich. 16 Car. 2. B. R. in cafe of Ellis v. Jackſon. 

13. In falſe impriſonment defendant juſtified by arreſt on a 
latitat. Plaintiff replied, that the writ vas taken out after the arreſt. 
The defendant demurred. Per Cur. the writ being antedated 
is no juſtification and judgment for the plaintiff, 3 Keb. 213. 
Mich, 25 Car. 2. B. R. Chancy v. Rutter. 
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| reſcues : for this was an arreſt in law upon all, 


Jroceſs. 


(H) Who may execute it. 


1. 8 of Lincoln, 11 E. 2. in Magna Charta, fol. 10g, 
b. and that the executions of writs which {ſhall come to the 
ſucriſfs be made by the hrndred:rs known and ſworn in full county, 
and not by others, if it be not in great default, or notorious diſ- 
turbance of hundredors, and thaw let them be made by others 
covenable and ſworn, ſo that the people might know who ſhall 
ſerve ſuch executions, faving all returns of writs to thoſe who 
oy and ought to have them. 

Treſpafs of battery in Middleſex, and the plaint F counted in 
the gem of Weſtminſter <vhere the Sheriff has no juriſiliction; and 
per Marten the count ſhall abate for it ig znfra, and not de; for 
the palace is ns part of the county, for proceſs ſhall iſſue immediate] 
from the Court 4 the warden of the palace, and nat to the Ser 97 


. 
and therefore he may direct precept to the warden, as in caſe of 


a * within the county. Br. Count, pl. 77. cites 2 H. 6. 7. 

. Writ fhall not be ſerved pa by the ſberit, and part by the 
bailif of the franchiſe by parcels; quod nota. Br. Proceſs, 
pl. 33. cites 8 H. 4. 17. 


* (I) Mat ſhall be aid a good Arreſt in Law. 


(1. JF three writs of. capias in proceſs at the ſuit if J. S. againſt 

J. D. be directed to the ſheriff, and the Meri makes three 

ſpecial warrants ts one {hes tal bailiff, and he comes to J. D. and ar- 
reſts him generally, without ſhewing in which action, nor is it de- 
manded of him; but immediately upon the arreſt a ſtranger reicues 
him, action upon the caſe lies againſt the ſtranger for all three 


ir. 16 Ja. B. R. 
Adjudged between lodges and Marks.“ 


15411 
Fol. 279. 


See Arreſt. 
The arreſt, 
without have 
ing the war- 
rant in his 
hand, and 
having all 
the warrants 
about him, 
was well 
enough, 
though he 


did not ſhew by which of the warrants he arreſted him; for he, being under the bailifF's arteſt, is in 
cuſtody there for all cauſes for which the ſheriff had made his warrants agaiot him, though the ſheriff 


or bailiff do not mention any ſpecially. Cro. J. 486. S. C. 


[2. So if the writs and warrants were af the ſuit of three ſeveral 
perſons, and the bailiff arreſts him generally as before, this is a 
good arreſt for all, and all ſhall have actions for the reſcue, Tr. 
16 Ja. B. R. between HopGts AND Marks per Curiam.] 

[Z. If a warrant be directed by the ſheriffs of Londen to certain 
ſerjeants there 79 take A. B. a counteſs ten a capias ad ſatisfacien- 
dum, and the ſerjeants, for fear of a reſcue, procure the party plain- 
tiff to enter au afion of 10001. againſt the ſame A. B. by the cuſtom 
ef Londen, whereupon they would ar rej ber, and carry her to the 
compter, and there charge her in execution, and after the ſerjeants 
come to A. B. and ſay that they arreſt her, without ſaying more; 
this general arreſi cannot be by force of the writ of execution; 
for when the ſheritf or other perſon by his authority makes ar- 


reſt 


Cro. J. 485, 
S 


When a bai- 
liff makes 
an arreſt by 
warrant, he 
oug bt teſbecu 
tre cauje of 
the arteſt, ag 
to lay, that 
he arreſts 
him ON an 
execution, 
and for how 
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5.41 Proceſs. 


much mo- reſt of the perſon of another, ſhe] ought upon the gr te fhew at 


ney ; and if L : \ ' "1 * 
> Soma 20 wit, cut of what court, for what cauſe he does it, and 20 
appearance, Ie preceſs 15 returnable, to the intent, if it be for any exccution, 
he ſhall tell that he ſhall pay it and free his body, or agree with the party, or 


= — put in bail according to the law, and to know when he ſhall ap- 


of appearance Pear. Co. 6. CouxnTEss OF RUTLAND, 54. Reſolved.] 

compriſed in 

the writ, otherwiſe the arreſt is not good. And yet a known efficer ſha!l not be compelled to hero bis 
ewarrr! as a ſpecial bailiff ſmall, but thoug he has a warrant, and will not ſhew ir, yet he ſhall declare to 
the party the cauſe of the arreſt. Mo. 767. pl. 1063. Mich. 3 Jac. in the Star-chamber. S. C. 

It proceſs be delivered to the eri, and he takes the party without ſaying any thing, it is good; for 
otherwiſe the ſheriff ſhall be a treipatſor, which the law does not intend, and the theriff has a lawful 
authority ſo to do; and ſo it is, though the ſheriff bad nat the proceſs aboat kim at the time of the artet. 
Noy, 55. Beale v. Taylor, 


And though [q. Upon a captas in proceſs at the ſuit of J. S. if a ſpecial bail; 
= warrant by force of a warrant to him directed, arreſts the party, and 
was in his : x En 
ket, and not ſay at whsje ſuit, nor i it demanded of him at whole ſuit it 
pocket, and des not ſay at whoſe ſuit t demanded of him at whoſe ſuit 1 
he only faid, is, but immediately upon the arreſt a franger reſcues him, this is 
—_ — a good arreſt, and an action lies againſt the ſtranger ; for he had 
virtue of a not time to ſhew at whoſe ſuit it was, nor is he bound to ſhew at 
x whoſe ſuit it is, before that he has peaceably ſubmitted to the arre/?, 
have, burt Tr. 16 Ja. B. R. between Hopces axp Markes. Adjudged upon 
did not ſhew demurrer.] 
Him the war- 
rant, nor had it in his hand, yet it was reſolved, that this was a good, and legal arreſt, and that he 
needed not to ſhew the warrant till the other obeyed and demanded it. Cro. J. 435, 486. Iiin. 
16 Jac. B. R. S. C. 


[542] 5. A man who is ſheriff of London and Middleſex, or of Eſſex 
and Hertford, cannot take a man in the one county by capias directed 
to him in the other county ; but a man taken in Middleſex ſhall be 
brought to Newgate in London; for this is the gaol of both 
counties, Br. Proceſs, pl. 168. cites 16 E. 4. 5, 6. 

6. A. comes to the ſheriff, and tells him he has a writ againſt B. 
who is then preſent, and on this the ſheriff ſays, I will take his 
word for his appearance, this cannot be taken for an arreſt. Arg. 
Vent. 118. Paſch. 23 Car. 2. B. R. in cafe of Methwin v. Hun- 
dred of Thiſtleworth. | | | 

7 Mod. 8. 7. A bailiff caught one by the hand at a wind whom he had a 
— Rei. warrant to arreſt ; this was ſuch a taking, that tlie bailiff might 
R. 138. Sir juſtify breaking open the houſe to carry him away. Vent. 306. 


Willia - , 5 
a af Hill. 28 & 29 Car. 2. Anon. 


Por more of Protels in general, ſee Arreſt, Contempt, Exe 
cution, and other proper titles. | 


[ 542 J 


Pro Confeſlo, 


(a) In what Caſes a Bill ſhall be taken Pro 
Confeſlo, 


A ECAUSFE the defendant ford cut all proceſs of contempt for S. P. Toth. 
not anſwering, the bill was taken pro confeſſo. Toth, 100. g 7 
cites 36 Eliz. Wildgoſs v. Ragland. —And 11 Jac. Denton Mill Hertford v. 


v. Brown. —Ibid. cites 13 Jac. Earl of Oxon v. Gouch. _ 2 
Je 2 


ferdant flood in contempt for not anſwering the plaintiff's bill, and thereupon a ſequeſtration was 
granted, and it was likewiſe decreed, that the bill ſpauld be taken pra confeſſo, unleſs the defendant ſhew 
cauſe within a certain time limited for that purpoſe by the Court. But this muſt be underſtood (as the 
cate then was) where the defendant had appeared; for if he did not appear at all, but ſtood out all con- 
tempts to a ſeijeant at arms, no decree can be had againſt him, or the bill taken pro conſeſſo; for that 
mutt be after an appearance, and when he ſtands in contempt for want of an anſwer. N. Ch. R. 1, 2. 


Paſch. 1 Car. Okeham v. Hall. 
Where the defendant has not apprared, Chancery cannot decree the bill pro confeſſo, but ordered a 


ſequeſtration againſt his real and perſonal eſtate until he cleared the contempt. 2 Ch. R. 284. 35 Car. 2. 
Nodes v. Battle. 

The courſe of the Court now is, to take a bill pro confeſſo after the party has once apprared, and 
ſtands out in contempt until the plaintiff has got to the end of the line, and has run through all the pro- 
ceſs of the Court againſt him; yet formerly this Court did not do it even in that cafe without putting 
the plaintifF to prove the ſubſtance of his bill. Arg. Vern. 224. Hill. 1683. in the caie or Johnſon 


v. Deſmincere, 


2. Two defendants, the one having anſwered, the other refuſes, he 
ſhall be bound by the other's anſwer, if the cauſe paſs againſt 
them. Toth. 74. cites 7 Jac. Matthew v. Matthew. 

3. Defendant being a priſoner in the King's Bench, refuſed to 
anſwer. The bill cannot be taken pro confeſſo, unleſs he was 
in the priſon of this Court ; whereupon he was removed by habeas 
corpus into the Fleet, and having a day given him to anſwer, - 
and he ſtill refuſing, tlie bill was taken pro confeſſo, and he was 
ordered to be kept cloſe priſoner. N. Ch. R. 50. 1653. Thomas 
v. Jones. | 

4. Where the defendants were not bruoght in upon any pro- [543 
ceſs of contempt, but they appeared to the ſubpoena to anſwer, 
and craved a further day, and had it, and ſtill ford out at all con- 
tempts, and could not be taken, the bill was taken pro conſeſſo, 
and a decree upon it decreed to be well grounded, and a bill of 
review ordered to be diſmiſſed. N. Ch. R. 64. 14 Car. 2. Denny 
v. Filmore. 

5. In a ſuit for ite the defendant was in contempt for not an- 
ſwering, and was brought by ſeveral orders to the bar; and being 
a Duaker refuſed to anſwer on oath, but prayed to anſwer without 
oath. Finch C. admoniſhed him of the peril, viz. that the bill 
mult be taken for true entirely as it is laid, if he anſwered not; 


and he ſaying as before, the Lord Chancellor pronounced the 
decrce, 
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543 Pro Conkello. 
decree, though Sir J. Churchill, as amicus curiæ, ſaid, that this 
cauſe for tithes, eſpecially ſmall tithes, was not proper for this 
court, and had not been uſed; but decreed for the plaintiff, and 
referred the valuation to the maſter. 2 Chau, Caſes, 237. Mich. 

29 Car. 2. Anon. 

6. Defendant having appeared, and afterwards flood in contempt 
until ſequeſiratizn was returned, it was infiited, that the bill ought 
to be taken pro confeſſo; but the Lord Keeper ſaid, he would 
conſider of it until the next term. And it being alleged that baren and 
feme were defendunts, and that it was the wife only who had appeared 
and that without the huiband's privity, Lord Keeper referred it 
to a maiter to examine the fact, and faid, if it thould fall out 
to be ſo, he could not decree againit the huſband, but they mult 
proceed and lay on the ſ{cqueſtration to bring him in. Vern. 247. 
Trin. 1684. Gibton v. Scevengton. 

7. A defendant reſuſing to anſwer, 2nd fanding cut all conteimpts 
until an order was made tor a feque/lration ; it was prayed by the 
plaintiif's counſel, that the bill might be taken pro confeſſo. To 
which it was objected by the counſel on'the other fide, that this 
could nvt be done, becauſe the ſequeitration was neither under 
al nar executed, and alſo becauſe the plaintiff did t produce the 
original itſelf, but only a copy of it. Lord Chancellor Parker 
held the laſt objection certainly a good one; but as for the other, 
there ſeemed to him to be no reaſon for it; for the putting the 
ſeal to the ſequeſtration, and actually executing it, ſeems to be 
then only neceſſary when the plaintiff is not ripe for a decrce upon 
his own bill, but wants ſome diſcovery from the defendant's an— 
ſwer, upon which the decree may be founded; and therefore the 
actual executing a ſequeſtration to extort an anſwer, of which the 
plaintiff has no occaſion, ſeemed to him very unneceſſary. 10 Mod, 
421. Paſch. 5 Geo. Anon. 

Mr. Serjeant 8. 5 Ges. 2. cap. 25. ,. 1. enacts, That Vin any ſuit in equity any 
1 defendant, againſt whim proceſs ſhall iſſue, Mall not cauſe his appear- 


in his Re- a 
rte of Caſes ance t9 be entered according to the rules of the Court, in caſe ſuch pro- 


inChance:y, ef; had been ſerved, and aſſidavit ſhall be made, that ſuch defendant is 


= . bezond the ſeas, or that, upin inquiry at his uſual place of abode, he 


the opinion could not be found, fo as ts be ſerved, and that there is juſt ground t9 
of the Court gelieve that ſuch defendant is gone out of the realm, or abſconds to avoid 


— being ſerved, the Court may make an order, afppyinting ſuch defendant 


upon this fo appear at a day therein to be named, and a copy of ſuch order ſhall, 
_ to 5 within 14 days, be inſerted in the London Gazette, and publiſbed on 
make afods ſome Lord's day, after divine ſervice, in the pariſh church where 


wit ; that tbe ' 
party making ſuch difendant made his uſual abode within 30 days next before his 


- rey 555 , abſenting ; and a copy of ſuch order ſhall be poſted up, vis. A copy of 


believe: that ſuch order made in Chancery, Exchequer, or Dutchy-chamber, ſhall 
the defend- be prfled up at the Royal Exchange and a copy of every ſuch order 
= with- made in any of the courts of equity of the counties palatine, or of the 
rew them - / . 3 
ſe ves into great ſc/ſions in Wales, ſhall be paſted up in ſme market-town within 
lrela d, in the juriſdiftion of the Court, neareſt to the place where ſuch defendant 


r . = made his uſual abede, ſuch place of abode being alſo within the juriſ- 


lerved with diction of the Crurt ; and if the defendant ds not appear within ſuch 
{ime 


Pro Confefſo, 


time as the Court ſhall appoint, then, on proof made of ſuch publication 
of ſuch order as aforeſaid, the Court may * order the plaintiff's hill to be 
taken pro confeſſo, and make ſuch decree thereupon as ſhall be juſt ; 
and the Court may order ſuch plaintiff to be paid his demands out of the 
eflate ſequeflered according to the decree, ſuch plaintiff giving ſecurity 
to abide ſuch order touching the reſtitution of ſuch eſtate, as the Court 


* 544 


the proceſs 
of thisCuurt. 
But it muſt 
be likewiſe 
ſworn by 
whom the 
deponent re- 
ceived ſuch 


hall make upon the defendant's appearance, But in caſe ſuch plaintiff intormation, 


ſhall refuſe to give ſecurity, then the Court foull order the effects ſe- 
queſtered to remain under the directian of the Court until the appearance 
of the defendant to defend ſuch ſuit. 

Provided, that this act ſhall not aſtect perſons beyond the ſeas, unleſs 
affidavit be made of their bcing in England within 2 years before the 
ſubpœna. | 

| Ner extend 1 Courts having a limited juriſdictian, unleſs cath be 
made of perſonal reſidence in ſuch juriſcliction one year before the ſub- 
ana. 

9. The defendant appeared and ſtood. out to a ſequeſtration, 
and afterwards, on getting time, put in an anſwer, which was re- 
ported inſufficient in near 20 exceptions, and was ſerved with ſub- 
pœna to make a better anſwer. The defendant put in another 
anſwer alike inſufficient It was inſiſted for the defendant, that 
the practice of taking bills pro confeſſ is not of ling ſtanding, the anci- 
ent way being to put the plainti to make proof of the ſubſtance 
of the bill; and that, in this cafe, taking all the bill pro confeſlo, 
where part had been ſuſſiciently anſwered, ſeemed very ſtrange, 
But it was anſwered, that an infuthcient anſwer is as no anfwer, 
and therefore the whole to be taken pro confeſſo; and tize Maſter 
of the Rolls decreed for the plaintiff. But Lord Chancellor King, 
on an appeal, ſaid, he would conſider how matters ſtood at the 
time of ſuch decree, and that it was ſufficient that there then was 
an anſwer, and which the plamtiff had admitted to be fi by ſuing 
proceſs for a better; and that to ſay the defendant con eſſed the 
whole bill true, when, by the Maſter's report, (which was a re- 
cord of the ſame Court,) that he had anſwered the grea teſt part; 
and when the plaintiff himſelf had taken the firit anfvier to be 
an anſwer in part by ſerving the defendant with proceſs to put in 
a better, is againſt common ſenſe; and reverſed the fo rmer de- 
cree. 2 Williams's Rep. 556. Mich. 1729. Hawkins v. C.rook. 

10. If a defendant obſtinately %, upon his demurrer, and re- 
fuſes to anſwer where the Court is of opinion that /efficie.ut mat- 
ter is alleged in the bill to oblige him to anſwer, and for the: Court 
to proceed upon, the Court will decree the matter of the plain— 
tiff's bill; for by the demurrer are confeſſed all matters of fact 
that are alleged. Curſ. Canc. 209. 


For more of Pro Conkeſſo in general, ſee Contempt, Sequeſ⸗ 
tration, and other proper titles. 


and cites 
Hill. 17404 
Burton v. 
Malooun. 
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Procurations. | 


c ox 5 5 
1. 34 & 35 H. ENA CTS, That per/rons, portions, corodliet, ins 
8. 19. demnitier, ſynodies, proxies, and all other profits 
due out of religious lands diene, fhall be paid to biſhops, Ec. by the 
occupiers of the ſame lands, if ſuch eccleſiaſtical perſons were ſeiſed 
thereof within 10 years befere their diſſlutiou. And if upon ſuits in 
The eccleſiaſtical court tor the ſame, «Where the payment thereof 15 ⁊uil- 
[ 545 ] fully denied, the defendant be convicted, the plaintiff /hall recover the 
value thereof in damages, together with his cots of ſuit, The like 
he fall recover at the common law, when the ſame is thereby deter- 
minable. | | 
* es ibi- Provided, if the king hath demiſed any of the ſaid lands with a coves 
. n d an *. . . 
on nant to diſcharge the tenant of fuch charge, that then the party claim- 
nication for ing the ſame ſhall ſue fog. them in the Court of Augmentations, and 1 
not paying efſequhere. 
procuraticns 
and proxies; the ſuggeſtion was, that by the ſtatute all ſuch archbiſhops, &c. as have a right to any 
proxies, &c- agaĩnſt thoſe to whom the king ſouid grant any lands charged therewith, with a clauſe in 
the grant, that the ſaid lands ſhould be d ſcharged, thould fuc tor the tame in the Court of Augmenta- 
tions, now annexed to the Exchequer, and not e:fewhere; that in the prelent caſe the lands were granted 
by patent diſcharged of proxies, &c. fed non allocatur, becauſe this ſtatute xtend only qobere particulur 
eftates are granted over, as appears by the words, any ſake, &c. for life, lives, or years, and not where 
the fee is granted, as it waz in this caſe. Hard. 388. Mich. 16 Car, 2. in Scacc. the King v. Lake. 


2. An archdeacon brought his 4½¼/ in the Exchequer againſt the 
defendants, being parſons and vicars in London, for certain ſums 
of money due for their proxies by preſcription, The defendants de- 
murred, for that the thing in demand was merely of eccleſiaſtical 
cognizance z and if the title by preſcription altered the caſe, then 
the plainziff ought to have his remedy at law, and not in equity. 
But of this the Court doubted, et adjornatur. The chief baron 
cited Lindw. that there are 3 forts of proxics, ratione vi/itationts 
conſuetudinis, and pacti; and the 2 laſt were recoverable at law, 
but becnuſe in this preſent cafe the matter was douhtful, the de- 
fendants were ordered to anſwer, and this matter ſhould be ſaved 
to them at the hearing. Hard. 180. Paſch. 13 Car. 2. in the 
Exchecquer. Dr. Parker v. Seabrook & al. 

2 Show. 97+ 
S. C. by the of York ſet forth that, for 10, 20, Sc. years there hath been due 
ee of and paid 6s. yearly by the ſaid K. and his predeceflors, parſons of 
zirton v. 23 | i 

Gilder; but D. but K. ſuggeſted for a prohibition, that the ſaid duty hath not 
adjornatur. been payable, and denied the preſcription, and that the eccleſiaſti- 
— — cal court cannot try preſcriptions. Per Curiam, a conſultation 
T. faid, tat is granted quoad procurations demanded generally; but if the 
if the cifer- plaintiff denied the quantum, then a prohibition, Raym, 360. 
ence be Paſch. 32 Car. 2. B. R. Kirton v. Guilder, 

the guartum, 


men they vught to have ſaid in the Wr ſo much is duc, and no more; but here the whole 
| is 


3. Libel againſt K. for procurations due to him as archdeacon | 


3 H. 6. 24.] 


Profeſſion, 


i; denied. But the whole Court agreed, that a ſaggeſtion cannot be amended after a prohibition is gone, 
not in this prohibition. | 


4. Adjudged, that & procurations are an ecclefraſtical duty, and 
therefore properly ſuable for in the ſpiritual court. 2dly, Where 
it was claimed by and from an eccliſtiaſlical perſon, it is ſo much the 
ſtronger. 3dly, Though there was an impropriation in the caſe, 
{till there muſt be a curate to take care of the ſouls of the pariſh; 
and curates as well as other perſons muſt ſtand in need of biſho 
or archdeacons inſtructions and viſitations. Conſequently, 4thly, 
That the + ordinary or archdeacon ought to be a/lowed for his 
procuration what had been uſually paid for it, which in the princi- 
pal caſe appeared to be 6s. 8d. 5thly, That where a thing is 
claimed by cuſtom in the ſpiritual court, it mult be intended according 
to their conſtruftion of a cuſtom, and by their law 40 years make a 
cuſtom or preſcription. 6thly, That the payment of 6s. 8d. for 
70 or 80 years is an evidence of an immemorial payment. But if it 
could not be ſtrictly immemorial, as taking the archdeaconry to 
have been founded in E. 6th's time, yet ſince that period it might 
become due by endowment, which might in this diſtance of time 
have been loſt. Williams's Rep. 657, 663. Mich. 1920. B. R, 
Saunderſon v. Clagget. | 


procuratis wecatur guia eccleſiæ epiſcopum procurant, i. e. curant alunt, ac tuentur. 2 Gibſ. 
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* Procurae 
tions, ſy- 
nodale, and 
pentecoſtals 
being denied 
when due, 
are recover - 
able in the 
ſpiritual 
court, being 
profits of a 
more ſpiri- 
tual nature. 
2 Gibſ. Cod. 
1017. 

＋ Procurati- 
on is due to 
the perſon 
viſiting, de 
jure com- 
muni. The 
term is thus 
explained by 
the canon- 
its, Hee 
munus ideo 


Cod. 1016. 


—— Donatives & free chapeis pay no procurations to any eccleſiaſtical ordinary, becaule they are not 


viſitable by any. Ibid. 


5. Churches noꝛuly erected ſhall he rated to procurations accord- 
ing to the proportion paid by the neighbouring churches. 2 Gabſ. 
Cod. 1016. | 


For more of Procurations in general, ſee Dav. Rep. The Caſe 
of Proxies. ——Godolph. Rep: cap. 9. Gibſ. Cod. &c, 


Profeſſion, 


(A) Profeſſion. Dereignment. 


Ul. A Monk under obedience may be diſcharged of the obe- 
dience by the archbiſhop, with licence of his ſovereign. 


2. A man profeſſed cannot be made able for, things temporal, as 
to purchaſe land, or to have advantage of an obligation, by any 
except the head of the church, not by the archbiſhop. 3 H. 6. 24. 

Vol. XVII, 8 3. But 


[546 ] 


Fol. 280. 


He could 
not be diſ- 
charged of 
hisprotefiion 


by any but the pope. Br. Nonability, pl. 2. cites 5. C. 


323 — 
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Br, Nonadi- ['3, But the ordinary may make him able to take advantage of 

_ 22 things ſpiritual without the head of the church, as to be wvicer 41 

= parſon; tor this is not contrary to the proſeſſion, which is ſpi- 
ritual. 3 H. 6. 24. b.] 

4. Mertdanceflor ; becauſe his mother had talen upon her the 
habit of religion. The tenant ſaid that before the entry into reli— 
gion, the mother efpswed WH. N. who is yet in full life; for if he 
be alite, ſhe may be deragned. Contra if he died after. Br, 
Deraignment, pl. 9. cites 5 E. 4. 3. 


(B) Mat will be good Cauſe of Dereignment. 


[i. F a man marries a vie, and {ſhe before carnal cenuſance enter: 
into religion, yet the marriage is not good cauſe of de- 
reignment. 18 H. 6. 83.] 
[2. Otherwiſe it is if the enters into religion after carnal cen 
fance for then by this the marriage is compleat, 18 H. 6, 33] 


(C) Profeſſion. At what Time a Man ſhall be ſaid a 
dead Perſon, and profeſſed. 


[ 1. 17 the freres Put my fon, being an infant, into the habit without 
my aſſent before his full age, he may come back to me with 
my aſſent, or I may retake him from them; for he is not profeſ- 
ſed by the habit, 11 H. 4. 31. b.] | 
[3547] (2. S⸗ I may retake him after his full age. 11 H. 4. 31. b. 
before he is profeſſed.] 
[Z. If a man enters into religion, and is under obedience, yet he is 
not a dead perſon before profeſſion. 3 H. 6. 24.7 
Br. Nonzbi- [g. For land may deſcend to a man after entry into religion before 
e profeſſion, and may have action for it as heir. 3 H. 6. 24. 
Sit Laurence 


Anderton For more of Profeſſion in general ſee Faits, (C) Grants, C) 
caie. — 1. Trial, (A) pl. 3. (O) pl. 12, 13, 14. and other proper 
titles. 


. Profit Apprender. 


— — 


I. ROFITS apprender are ſaved by the third ſaving of the 
ſlatute of uſes, 2 And. 26. pl. 52. in the caſe of Lord 

Cromwel v. Andrews. | | a 
2. If I grant 10 kad of eftovers and hay, or ſuch like, to be taker: 
annually, or common for 19 beaſts annually, to be taken in * a 
place 


Prohibition, 


place for term of life or years, or otherwiſe, and he does not take 
any thing of it for 3 or 4 years; there, in the 5th year he Hall not 
tale 40 land nor can he put 40 beaſts in, i the 5th year ; for then 
peradventure the grantor cannot take any thing himſelf this year; 
for it is not like to a rent-charge. By the opinion of the Court. 
Br. Parnor de Profits, &c. pl. 2. cites 27 H. 6. 10. 

3. Præcipe quod reddat does not lie of c-m1i292, but quod per- 
mittat aud the like of other profits apprender, which lic in prender 
and not in render; for at the common law us action lay of profit ap- 
prender, but the guod permittat. Br. Precipe, pl. 13. cites 4 E. 4. 1. 

4. A. as tenant of a manor has right by preſcription 2 take 
clay, Sc. yet he cannot take that which another has dug. The 
ſame of e//zvers. Mo. 411. pl. 561. Trin. 37 Eliz. Stile v. Butts. 

5. If the lord had referved decimam partem of the corn, &c. he 
ſhall have aſſiſe of it, as of profit apprender. Mo. 531. pl. 6994 
Cites 44 E. 33. 


6. Such manner of profits (though they are appendant to a 
franktenement) cannst be divided ; for if ſuch heritage deſcenils to 
parcencrs, one alone ſhall have the entire profits, and the other 
parcener {hall have an allowance; alfo feme ſhall have for her 
dower but an allpwance. Finch. 36. b. 


1 te make allum, LO. 
to both. Godb. 18. pl. 24. Palch. 25 Elz. C. B. the Lord Mountjoy's caſe. 


7. Libertas falcundi 1s a profit apprender, but a man is not 


thereby tenant or occupier, nor can prefcribe to be diſcharged of 


tithes as ſuch. 2 Bulſ. 249. Suckerman & Coates v. Warner. 
8. Licence to take a profit in alieno ſolo, need not be by deed, 

where it is only wnica vice, there palling no eſtate in it. Vent. 25. 

Paſch. 21 Car. 2. B. R. Rumſey v. Rawſon: | 


Cro. E. q. 
pl. 5. Hill. 
40 Elz. fayss 
that he may 
have decimam garbam, but not decimam garbarums 


And if aſ- 
ſigned to [ee 
veral, muſt 
de taken 
jointly; as 
if the grant 
be to dig 


the aſſignees muſt work together, with the fame Rock ard workmen belonging 


Nu“ profits 
in apprendef 
in aliens [clog 
and which 
are not of 


neceſſity, will not paſs without a deed. Cro. J. 190. pl. 13. Mich. 5 Ic. B. R. Bewdly v. Brook. 


For more of Profit Apprender in general, fec Tommon, and 
other proper titles. 


* Prohtbition, , 


(A) The Antiquity of Prohibitions. 


[1. 3 E. 1. Rot. Prohibition was granted, and after an 
Clauſarum, M. 10. attuchment againſt the biſhop, and the of- 
ficial for holding plea after the prohibition.) 5 


[548] 
* Prohibi- 
tion iſſues out 
„the Chan- 
cery, B. R. 
or C. B. 
into the ſpi- 
ritual courts 
admiralty, 
cui t ot 
chivalry, 
&C, to ferbid 
4 judge, &ce 
to proceed in d 


cauſe, that belongs to the common law courts, or that belongs n t to their Juriſdifon, th:ugh the outs at 
can give no rem dy, or it may forbid a judge of any temporal court to proceed in a cauſe depenaing 


betore him, upon ſuggeſtion that the cognizance N cauſe does not belong to him. Wood's Inſt, 50. 
2 


The 


* 
— — — 
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The king's courts that may award prohibitions, being informed by plaintiſt or gefendant, or by my 
ranger, that any court temporal or ecclefiaſtical, do hold plea, where they have no juriſdiction, may 
lawfully prohibit that court, as well after judgment ard executi-n, as before, and if the judge of the in- 
ferior court, or the party, procceds notuichſtanding a prohibition, an attachment may be had againſt 
them, vr an action of the caſe coil lie againit them; but upon a prohibition in the ſpiritua! court, the 
party may appear and take a declaration upon the ſuggeſtion, aud go to trial ; and if thereupon it be 
found aga;nit the plaintift in the prok.bition, a writ of conſultation wilt be awarded with coſts. Wood's 
Init. 570. 

It is in the d'ſcretion of a court to deny a prohibition, when it appears to them that the ſurmiſe iz 
not true. Per Hobart Ch. J. Hob. 67. pl. 71. in the cate of Afton Pariſh v. Caltle-Birmidge chapel. — 
But all the judges agreed, that the granting prohibitions is not a ditcretionary act of the court; but 
are grarntubtle ox merits juſtitiæ, and denied Lord Hobart's opinion, and ſaid, that Roll Ch. J. had fie- 
quently done ſo before. Raym. 3, 4. Hill. 12 Car. 2. B. R. in the caſe of Woodward v. Bonithan.—S. P. 
that they are grantable ex debitojuititize, and are not honorary, and in the diſcretion of the juſtices. Per 
tot. Cur. Sid. $5. pl. 38. Mich. 13 Car. 2. B. R. in Scijcant Morton's caſe. Razm. 92. in tle 
caſe of Ford v. Weldon. Hil. 15 & 16 Car. 2. B. R. Hide Ch. J. affirmed that a prohibition is 
ex gratia, and not ex debito juititie; but Keyling and Twiſden J. poGtively denied it. 


(B) Of what Things or Actions, and for what Cauſes 
it lies, | where] the Fudges before whom the Cauſe 
is brought] have not any Juriſdiction. 


Lr. JF the callector of the pope in England holds plea in England 

of ſpiritual matters, a prohibition lies; for he has not juriſ- 
diction here to do it, for this belongs to the ſpiritual judges of the 
king in England. 3 H. 4.] | 


10 . 8 [2. If there be ane entire contract above 40 4. and a man ſues for 
F. 8 46. it in a court baron, ſevering it into divers ſmall ſums under 40 5. a 


(A) in the prohibition ſhall be granted, becauſe this is done to defraud the 
new notes 4 

338 court of the king. 19 H. 6. 54.] 

cites S. C. If a man cet unto another man c marks, and he ſues ſevera/ plaints for the ſame in 
the county- court, or in any other court, againſt the debtor, he ſhall have a prohibition thereof, and re- 
hearie the matter, and that he would defraud the king's court of its juriſdiction, and alſo the party of 
his anſwer, &c. coinmanding them that they do not proceed, &c. and that he command the party to ſue 
at the common law in the king's court; and if they will not ſurceaſe, he ſhall have an alias and pluries, 
and attachment upon the ſame, &c. F. N. B. 46. (A).—So if the executor ſucth in the county, or in a 
court baron, for a debt of 5 marks, by divers plaints, whereas the debt is upon a cen ract, or upon an 
eblipation, now the defendant may ſhew the ſame, and plead unto the juriſdiction of the court, or he may 
have a writ of prohibition ditected unto them, that they do ſurceaſe, &c. and if he bave judgment in 
any of the plaints ſued for parcel of the debt, yet in the prohibition, he may frebilit him in the plaint:, 
which are depending, and that exicution of judgment ceaſe tor the reſidue. F. N. B. 46. (A). 

If there ve ſeveral contra; berween A. & E. at ſevcral imes, for ſeveral f, each ſum under 4c $. 
and they do all amount to @ ſum ſi ficicnt to entitle the ſuperivy (ourt, they ſhall be there put in ſuit, and 
o not in a court which is not of record; and fo it was relolved in the caſe of the Savoy Cour, AND 
STAUXDFORDE., 22 Car. 2. Vent. 65. pl. 1. Paſch. 2: Car. 2. in B. R. Anon. 

In a prohib:tion to the court of the honour of Eye the caſe was, one centracted with another fir divert 
parce's of malt, the money to be paid for each parcel being under 408. and he levied divers plaints there- 
upon in the ſaid court; M erefore the court here granted a prohibition z becauſe, though there be ſeveral 
contracts, yet for as much as the pair ff might laut jeind them all in one action, he ought to have ſo 
done, and ſued here, and not put the defendant to an unneceſſary vexation, any more than he can fplit 
an intire debt into divers, to give the infecior Court guriddaRtion in fraudem leges. Vent. 73. Paich. 
22 Car. 2. B. R. Gitiing v. Alders. 
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3. If one ſues another in the ſpiritual court for a chattle or debt, 

the defendant ſhall have a prohibition. F. N. B. 40. (H). 

8. p. F. N. B. 4. If one ſues for treſpaſs in the ſpiritual court, prohibition lies 


43- (G)— for the king or the party unto the judge or the party, or both. 
So of e. F. N. B. 40. (M). | : 


puls vi Z | = 
e ſurd in the aunty cart, Ce, the defendant may ſue a prohibition to the theriff or plaintiff. 
Fx. B. 47. (A). | : 

| 15 5. If 


A ca 
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v. If bailiffs, mayors, or others, who claim juriſdiction to ar- 


reſi a man upon a plaint before them, or to attach his goods, &c. 


do arreſt one for treſpaſs or contract, who was not within their juriſ- 
dition, the party arreſted, &c. ſhall have a prohibition directed 
unto them, &c. F. N. B. 45. (F). | 

6. if a man ſue another in the county court for debts or chattels So it is if # 
which do amount to the ſum of 401. then the party ſhall have a pro- n— = 
hibition againſt him who 1s ſheriff, that he ſhall not hold plea ty court a 
thereof, and that he tell the party that he ſue in the Common vir of co- 
Pleas. F. N. B. 46. (A). — 2 
bis damages of 40. or more, the party ſhall have a prohibition for to ſurceaſe, and thereupon an alias, 
pluries, and attachment, &c. F. N. B. 46. (A). | 


7. If a man ſue in the county a plaint of 201. and hath judgment So after 
to recover in that court, yet the defendant may ſue a prohubition, 1 
commanding the ſheriff and the ſuitors nat to execute the judgment, 2 


although he has before admitted the juriſdiction. F. N. B. 46. (A). awarded in 


the county 
or in other court baron, which hath not power to hold plea of debt of the ſum of 40s. &c. or of damages 
in treſpa(s amounting to ſuch ſum, or more, the party defendant ſhail have a writ of prohibition unto the 
bailiffs, or the under ſheriſt or officer of the court, that they make not execution; and if they have 
dictrained the party to make fatizfaRtion, that then they releaſe tbe diſir;ſs, and that they revoke what 
they have done therein. F. N. B. 46. (A). 


8. If one man ſueth another in a court-baron, or other court, 
which is not a court of record, for charters concerning inheritance 
or freehold, he thall have a prohibition. F. N. B. 47. (3). 

9. A prohibition was moved for 2 the county court to ſtay a S. O. 2 Keb. 
ſuit there in debt for tithes on à jufticies ; for that it is not debitum ex — * 
cantractu, but ex delicta, founded on a flatute, of which the ſheriff was inform- 
cannot hold plea, and e zu/ticies doth not enlarge his juriſdiction ed the Count 
to other actions, but only enables him to hold plea of greater ſums — es 
than by his ordinary juriſdiction he could; the Court held it to be jr did not lie. 
a very conſiderable cafe, and directed a ſuggeſtion and a declara- 
tion thereupon, that the defendant might plead or demur, and fo 
the matter might come judicially before the Court. 1 Lev. 253. 

Mich. 20 Car. 2. B. R. Biſhop v. Corbett. 

10. An action of debt an a fudgment in B. R. was brought in the 

1 and therefore a prohibition was granted. 2 Salk. 439. 


in pl. 2. an anonymous caſe, cites it as Trin. 11 W. 3. B. R. 
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LI. JF the farmer of the king ſues in the Exchequer againſt a par- Scire facias 


os þ againſt debt. 
ſon for detaining of tithes parcel of the poſſeſſions leaſed r de 


to him in farm by the king, though he right of tithes comes in king in the 
debate between them there, yet the Court thall not be ouſted of Exbequer, 


who cane 


Juriſdiction. 38 Aſſ. 20. Adjudged; but the report ſays, guad and pad 


mirium. — 
againſt A. 
pat ſon of O. who had part of his goods, by which he could not pay, and he came and claimed them ac hi 
tithes, and the other claimed them as his tithes, as parſon of S. and the other thereupon pleaded ta Q 
jurildiion, & non allvc atur ; but the Exclicquer held plea becaule it was the ſuit of the King, _ - _ 
| 8 1 3 | ar 


$50 Prohibition. 


behalf; but it is (47d there, quod mirum eſt ' and that B. R. nor C. B. will not hold plea of tithes : \ 
here. Br. Juriſdiction, pl. 90. Cites S. C. — gr. Prerogative, pl. 74. Cites S. C. | 
The «ing ta tithes in the foreſt of Inglewood, &c. ora are nt i, any periſh „and grins tLom t 
grnother, ue bring: ſe ice facias again lt theſe do r.cerved ben before ez in this caſe the tempor ax court ſhall C 
hare jur1t9! ction. Er. Prohi bition, pls 23. cites 22 All 75. — ut it they de in variance rho cught (1 
te pay tbe ti tes ard ⁊uba ought ty tate ther, the ſpiritual coort ſhail have theft juriidiction. Br. Pro- . 
hibition, pl. 23+ cites 22 All. 75. i 
/1 

2. A libel! was againſt H. queſtioning ſome matters as to the U 

validity of his zuductian to the church of 5. but a prohibition was 1 

granted, becaute the very title of the patronage tn tnis caſe came iu 1 

gueſttzn, which they ought not to meddle with ; beſides, the vali— f 

dity of induction is triable at common law, and not in the ſpiri- 0 

om court. 1 Bulſt. 179. Trin. 9 Jac. Holt's cafe, \ 

| 3. Suits for adulter Ys unleſs exor 2 mt and notorious, ougut to be O 

brought before the proper ordinary. Per A J. faid to have n 

been fo ruled. Cro. C. 114. 'Crin, 4 Car. Iſabel Peel's cafe. b 

4. L. C. was excommunicated up51 a libel againit him, founded 2 

upon 2 prefentment by the church wardcis 0 not Fecen, ng the [ae | 

crament in bis own periſh church, and ſuggeſted for a pre 4 on; 15 

that he had alleged and 2 wed to the official a certificate that he had « 

taken it elſeavhere, The Court held that the Eeeletaical Court c 

had conuſance of the cauſe, and had good cauſe to proceed upon p 

the preſentment prima facie; and that it lies on his part to prove n 

that he received it cliewhere, and upon tuch plca 2 prohibition b 

ti 


lies, but not elſc. And becauſe it did nr appear: to the Comt 
that this was plæaded in the ſpiritual cont, nr was there any a- N 15 
da vit made of it, the Court demed to grant a prohibition, and being | 


moved twice afterwards the Court ente d to grant a prohibition, | P 
becauſe the cauſe was purely ſpiritual, and they proper judges of 1 
the certificate; and that if they refuſe the pleu, an appeal will F b1 
lie, but no prohibition beſides the allegation in the certi ificate, tl 
(viz.) that he hath received the tacrament elſe where, is not ſuf. n 
ficient ; becauſe, by the rubric, he is to receive it three times a I 

year, and ſo the effect of the libel not anſwered. Hard. 406. 
Paſch. 17 Car. 2. in the Exchequer. Copley's caſe. * 
5. A libel was againſt the plamtiff I beeping canventicles, &c. 8. 
and this was ex provetione A. B., public nitary ; neither the libel 1 
or articles alleged any preſentment of this matter, but the rer * 
favore that a preſe ntment awas made by 'y the curate of the pariſh where, Ul 
&c. and that a copy by him delivered into Court was a true copy thereof. it 
| It was inſiſted for the plaintiff in the prohibition, that no man yr 
q | ought to be protecuted in the ſpiritual court to anſwer articles ex tl 
mero officio as here he was, without a duc preſentment. And fo h, 
| is the ſtatute 25 H. 8. cap. 14. as to the proſecution for herely, al 
but the reaſon thereof extends to other things as well as to he- 00 
; reſy: indeed that ſtatute is repealed; but my Lord Coke, in | * 
N 12 Rep. 26. obſerves, that it was herein declaratory of the com- 0 
| mon law, and that it is very reaſonable that there H be a pre- | 
; fentment and accuſation by ſome proper per/n ; for otherwiſe an inno- ar 
C55 cent perſon, in caſe of falſe accuſation, would not know where 1 
N. to have remedy. A prohibition was denied; and it was — * - 

F * © 
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Wylde J. that they muſt judge upon the ſuggeſtion only, and 
the ſuggeſting the proceedings to be ex cia, may be under/ood 
either of a proceeding efrci9/e of his own head; or, that it was 
according ti his duty ; and here nothing appears but he did ſo. But 
if the plaintiff hd ſuggeſted that the law required a preſentment by 
ſuch perſons and in ſuch a manner, &. he might have brought that 
into queſtion. And of the ſame opinion were the other Juſtices, 
and that faith and credit ought to be given to their proceedings. 
But Tyrrel J. held, that if it had been ſuggeſted, that no pre- 
ſentment by a curate was ſufficient, nor unleſs it were upon 
oath, &c. he ſhould have been of opinion for a prohibition. And 
Vaughan Ch. J. ſaid, that if the articles were exhibited merely ex 
officio, viz. out of the mind of the Chancellor himſelf, they were 
not warrantable ; but that there is no colour for this ſuggeſtion, 
becauſe they appear to be by the information of a public notary, 
2 Vent. 41. Paſch. 22 Car. 2. C. B. Grove v. Elliot. 

6. The plaintiff being e of S. in D. and having a diſpenſa- 
tion for tas benefices, agreed with the defendant for 221. to ſerve the 
cure of S. The defendant made his application to the biſnop to 


enlarge his ſtipend; the bi/bop ordered that he ſpauld allow him 321, 


per ann. The plaintiff paid him his 221. according to agree- 
ment; and he L againſt the plaintiff for the additizn by the 
biſhop in the ſpiritual court, and the plaintiff prayed a prohibi- 
tion. The defendant's counſel inſiſted, that this being an allows 
ance by order of the bithop, was properly ſuable in the eecleſi- 
aſtical court, and cited 3 Cro. 675. Nat. Br. 51. 4 Inſt. 491. 
But the Court granted a prohibition ; for there being a contra? 
betavren the parties, the biſhop had no power to make any order; 


but if the curate had ſerved the cure, and made ue agreement, then 


the bi/hop might have allowed him what he thought reaſonable, in the 
nature of a quantum meruit; and a prohibition was granted, 


| Freem. Rep. 70. pl. 84. Hill. 1672. C. B. Pierſon v. Atkinſon, 


7. Sr. O. B's lady ſued him in the ſpiritual court for alimony ; 
and he moved for a prohibition, and /ugge/ted, that he had, by in- 
denture, conveyed over lands ts truftees of the value of Zool. per ann, 


for her feparate maintenance ; and that they ſhexwed this in the ſpiri- 


tual court, but they refuſed ts admit it, & e. Per Cur. no prohibi- 
tion; for this Court cannot take notice of a deed of truſt ; but if 
it be proper for them to move for a prohibition any where, they 
muſt ge into Chancery: for the execution of truſts properly belongs to 
them. But beſides, alimony is a thing that the eccleſiaſtical court 
has properly conuſance of; and if there be a ſeparate maintenance 
already, they will take it into conſideration, at leaſt by way of 
defalcation in alimony ;z and if the party be charged too hard, he 
may have his appeal. Freem. Rep. 282, 283. pl. 324. Trin. 1673, 
C. B. Sir Oliver Butler's caſe. 

8. A. had iſſue 3 daughters, B. and C. the two plaintiffs, and D. 
and A. dying inteſtate, M. his wife adminiſtered and died, and 
made the two plaintif}s her executrixes, who had ſeveral bonds, ſome 
in their own names, and ſome in the name of M. to whom they 
were executrixes ; they allo took out adminiſtration de bonis non 
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8. C. s Mod. 
188. Trin. 
3 Annz 
And per 
Holt Ch. J. 
If the libel 
be grounded 
upon the 
Natur: cf 

1 Elis. they 
may compel 
you to come 
to your pa- 
riſh church; 
for that ſta - 
tute does di- 
rectliy ſub · 
zꝛct people 
tothe ec- 
eleſi zd gal 
law in this 
point. Af 
terwards a 
pryhibition 
was granted, 
and ordered 
to decla e 
forthwith. 


Prohibition. 


to the father. It was ſggeſled in the ſpiritual court, that ſome bend— 
which they had in Heir un names were in trist fer their father ; 
and that fome bonds in the mother's name, were debts owing to 
the father, but the mother, being adminiſtratrix, had altered the 
property, and taken them in her own name; D. ſued for diflrious 


tion of theſe debts. As to the firit part, the Court were of opi- 


nion that a prohibition ſhould go; for a zruft is nat examinable in 
the ſpiritual court ; for they are not a court of equity. Frcem. 
Rep. 283, 284. pl. 327. Trin. 1674. C. B. Miller's caſe. 

Fa The mayor and aldermen of Briſtol preſented A. to the pa- 
Tiſh church of C. in that city, and the deſendant /ibelled againſt him 
in the arches, for hat he was net 23 years old when made a deacon, 


nor 24 years old 2when he entered into prieſt's orders; and the ſtatute 


of 13 Eliz. cap. 12. requires, that none ſhall be made a miniſter, 
or admitted to preach, under. that age. It was ſuggeſted for a pro- 
hibition, that this matter was triable at law, and not in the ſpiri- 
tual court; becauſe, if true, a temporal loſs, viz. deprivation, might 


fellow. But the Court denicd the prohibition, and compared the 


caſe to that of a drunkard or ill liver, who are uſually puniſhed in 
the ſpiritual court, though a temporal loſs may enſue, 3 Mod. 67. 
Paſch. 1 Jac. 2. B. R. Roberts v. Pain, 

10. The parſon libelled againſt the defendant for net coming to 
bis pariſh church on Sundays. Defendant pleaded that he went te 
anether church mare commedious for him. A prohibition was granted 
and plaintiff declared therein. The ſingle queſtion was, whether 
a pariſhioner is compellable to go to his parith church? It was in- 
fiſted that he was; becauſe every parſon is obliged not to allow ea 
pariſhioner of another pariſh to partake of ſacraments with him, 
and by the act of uniformity every man is required to reſort to 
his pariſh church. To this it was ſaid, that the diſtribution int» 
pariſhes was by the common law, and if in conſequence thereof 
the people were brought under a new obligation, ſuch obligation 
ought to be examinable at common law. The Court agreed, that 
an entire neglect to go to any church, is puniſhable in the eccle- 
ſiaſtical court; that this matter was of ccclchaſtical conuſance, 
and that prima facie it was a good charge, that a man went not 
to his pariſh church. And they ſcemed of opinion, that though 
the a of uniformity be taken as introductive of a new law, yet the 
thing being purely of eccleſiaſtical conuſance, and proper ſor 
their examination, a conſultation ought to go, But there was no 
reſolution. 1 Salk. 166. Hill. 3 Ann. B. R. Britton v. Standiſh, 


11. If a man be proceeded againſt as an Heretic in the ſpirt- 
tual court, pro ſalute anime, and thinks himſelf aggrieved, his 
proper remedy ſeems to be to bring his appeal to a higher eccleſi- 
eflical ccurt, and not to move for a prohibition from a temporal 
one, which, as it ſeems to be agreed, cannot regularly deter- 
mine or diſcuſs what ſhall be called hereſy. Hawk. Pl. C. 4. 
cap. 2. ſ. 9. 
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Prohibition. 


(D) In what Caſes the Court ſhall not be oed. 2 
| reſpect of collateral Things. 


Cr. I treſpaſs, if the right of tithes comes in debate betaueen a 
parſon and a layman, being a farmer of another parſon, the 
Court ſhall not be outted of juriſdiction. 20 H. 6. 17. b.] 

[2. In an annuity between ſpiritual perſons by reaſon of certain 
churches chargeable, grounded upon the deed of grant of the prede- 
ceſſor of one, though the perſons and — out of which it iſſues, 
are ſpiritual, yet by reaſon of the deed the 
of juriſdiction. 29 E. 3. 39. b. Adjudged. ] 

3. If the patron has indenture to go quit of tithe of cheeſe, &c. 
and is ſued in the ſpiritual court for thoſe tithes, he ſhall have 
br . upon this indenture. Br. Prohibition, pl. 21. cites the 

egiſter, 38. 

4. If a woman hath title to ſue a cui in vita, and ſhe ſwears unto 
the tenant, that ſhe will nat ſue the cui in vita againſt him; if ſhe 
afterwards ſueth forth the writ, for which the tenant ſueth her in 
the ſpiritual court for breach of her oath, ſhe ſhall have a pro- 
hibition, becauſe he cath loucheth a temporal thing, viz. lands. 
F. N. B. 42. (I). | | 

5. If ſander or * laying violent hands upon a clerk happen upon a 
temporal cauſe, and the other ſues for it in the ſpiritual court, pro- 
hibition lies; and therefore it ſeems that of + thoſe defamations, by 
which the party is dawnified, the ſpiritual court cannot hold plea ; 
for it is ſaid, that crimes of falſity and adultery appertain to the ſpi- 
ritual court, and conſultation thall be thereof granted; and the 


Regiſter, fol. 42. and quære fol. 37. 
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ourt ſhall not be ouſted . 


[ 553] 


* As for ar- 
reſting him 
at common 
law, and 

he ſues in 
the ſpiritual 
courts, pro- 
hibition lies. 


ſame it ſeems of ry. Br. Action fur le Caſe, pl. 115. cites the Br. Pro- 
Regiſter, 54. i hibition, pl. 
21. cites 


+ As becauſe he gave evidence againſt the plaintiff whe 


was indicted, and he ſues in the f{picitual court tor defamation, a prohibition lies. Br. Prohibition, 


pl. 21, cites Regiſter, fol, 42. 


6. When the original begins in court chriſlian, although that af- So where 
terwards a matter happens in iſſue which is triable by our Jaw, yet dne ſued in 
. | . a the ſpiritual 
this ſhall be tried there by their law; as if one do ſue there for court fer 
a horſe to him deviſed, the defendant there pleads, that the de- riches 
viſor did give this horſe unto him in his life-time ; this 1s triable pple; the 
R etendant 
by our law, yet the ſame ſhall be tried there. 2 Bulſt. 227. hdd there 
Paſch. 12 Jac. Parker v. Kemp. 3 
an cn 


rayed a prohibition, for that an award is matter triable at law; but it was denied by the court. Ss 


- * — 
co” — — —— W K — 4 


if a ſuit is for @ legacy, and the defendant ſuggeſts pay ment; or if an acguittarce is pleaded, no prohibi- 
tion ſhall go; becauſe, where the ipiritual court has conuſance of the principal matter, there a matter 
ſubſequent and dependant upon it, which is triable at common law, ſhall not deprive the ſpiritual court 
of their juriſdiction; but it was ſaid by Coke, and agreed by Doderidge, that if that court ſhould adjudge 
otherwiſe upon an acquittance, or an award, than according to the common law, in ſuch caſes a prohibi- 
tion ſhould go. 1 Roll. Rep. 12. Paſch. 12 Jac. B. R. Anon. S. C.“ | 

So where the churchwardens libe/lcd for a church rate which was ſentenced againſt them, and then 
they appealed to the metropolitan ; but pending the appeal, one of the appellants releaſed to the appellee 
all actions, ſuits, and demands; but the other appellant proceeded in his and hs partner's name to re- 
verſe the ſentence ; whereupon the appellee prayed. a prohibition, and ſuggeſted this releaſe, ſuppoſing 
that it diſcharged the appeal. But upon demurrer it was"adjudged by all the judges una voce, that pro- 
bibition lies not upon this ſuggeſtion ; becauic the temporal court has nothing to do to meddle with = 

princip 
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principal matter, that being merely ſpiritual, and to be determined in court chriſtian; and fince the 
ground of this ſuit belongs to that court, all things dependent thereupon will belong to them alſo. And 
whether this relcaſe will bar both the churchwardens or not, tha!l ”_ Actermined there, and not in B. R. 
Ven. 172. Hill. > Jac. B. R. Starkey v. Barton and Gore. Cro. J. 234. S. C. but not exactly 
S. P. Novy, 129. S. C. by name of Gore v SUrk —— do u her ee atter the year were 
cited into the ſpiritual court to make a p retent ment per vim jut amenti taken by them as churchwardens, 


whereupon they preſented F. for not c: mi ng to church; and it being ſuggeſted for 4 prov bition, chat 


this was the lame as citing one ex cio; tor that the determining of the office determined the oath. 
Atkins J. was of opinion for a pronivition ; but North, Wendham, and SCrugg+ e Contra z for ust, 


where a utter is wholly . ef ecclefaltica! cory; arce, there, thou: ch they proceed irregular'y, no prohibition 


mall go, but the remedy let by away -f ae. And here this preſentment, though it be after the party 
is out of his office, vet whether this may not be by their rules and canons non conſtat to this count, 
Where a matter is of ecclefiaſt cal cognizance, it a matter determinable at common law intervenr, they 
Hall try that, except it be in cate of a modus, which by law they cannot try; as if a lega y be fucd, and 
2 releaſe pleaged, they ſhall try this releaſe ; but then it mutt be with this difference, that when they 
try an incident matter determinable at common law, by r-aiim of their juriſdiction in the principal 
matter, thete they ſhall be tied up to the rules ot common las; a> in the cate, it a reieate be pleadev 
to a legacy, and there be but one witneſs, or elſe the witneſs is drad, aud they will not admit of proving 
hands, nor allow one witneis for a proof, they ſhail be prohibited; for although thote matters come 
under their cognizance as incidents, yet being matters originally of temporal commiaance, they ſhail go 
according to the rules of common lav. Freem. Rep. 290. pl. 341. tin. 1677. C. B. Anon. 
8. P. And j: where libel is for the tird:s , fuch a elgle, and the def nar pleads that it is vt bis cloſes 
bot the cj: of anttber pen; this ſhall be tried in the ſpiritual court. Sid. v9). Mich. 14 Car. 2. B. R. 
Butler v. Vateman. 

Where an eccl-fiaftical court has 9 2 ſdiclien of a cauſe, yet there is 1414 to de a difference in 
the cate of an ecclefiaflical ard lay prirfer, viz that in the cate of the firſt, their ſentence may not be 
examined in te temporal court, but in that »t the other it may; quzre tamen. Arg. Skin. 493. Trin. 
6 W. & II. B. R. In the cate of Philips v. Eurz. 6 


5841 7. So where the original begins here and a matter happens, tlic 
22 Rep. 67. ſame ball be tried here by our "ty mas in a quare impedit, able, or 
takes the If j ] iſe, tl ſhould ] , ht h1 
ome diver. not able. it were otherwiſe, they ſhould there try nothing; this 
fry ; but if is belonging to them; but if they will there draw the matter, ad 
_ 8 aliud examen, as upon proof of a deed, they Judge otherwiſe than 
de do, 28 in caſe of a leaſe for years to be made, they hold the 
law vpn z fame mult be traditione, or void; and fo of grant of goods to be 
mutter there, delivered, or not good, in fuch caſe we will prohibit them. 
and wich is - 5 
wiable be 2 Bulf. 227, 228. Paſch. 12 Jac. Parker v. * 

e ſpuitual lav, in ſuch cafe the judges of our law hail write to the judges of the ſpiritual court to try 
ir, and to certify, which they cannot do ta the | judges ot our law, Reloived per tot. Cur, Mich. 8 jac, 
ka Roberts calc, 


2 


8. A biſhop granted the office of comm ſary and vicar-generol with- 
in his dioceſe to Dr. B. for life auth all fecs, &c. thereunto be- 
longing, which grant was confirmed by the dean and chapter; 
afterwards the 5 iſhep inhibited the regiſten from entering act by the 
doctor, ar paying him any fees; and thereupon the doctor libelled 
againſt the biſhop for dilkurbing him in his office; ; and the bithop 
Juggeſied for a prohibition, that i concerned freehold, viz. the of- 
ſice which was grahted for life; but per Ley Ch. J. Dactor B. 
my have a prohibition againſt the biſhop for a diſturbance. 

2 Roll. Rep. 306. Paſch. 21 Jac, B. R. Doctor Barker v. Biſhop 
of Oxon. 

9. Prohibition was moved for to 6 high commiſſion court, 
where a par /on libelled for an aſſault on him. And though they have 
an expreſs authority by their commiſſion to meddle in ſuch affairs, 
yet becauſc this would make all the ordinaries in England be to 
no purpoſe, the prohibition was granted. Hetley, 19. Paſch. 
3 Car, C. B. Giles v. Balam. 

5 | 10, A 


Prohibition. 


10, A.prebendary who had a peculiar juriſdiction leaſed his pre- 
bond with all profits, commodities, and advantages, Oe. thereto belong= 
ing. The queſtion was, whether the eccleſiaſtical juriſdiction 
paſſed to the leſſee, ſo that he might make a commitlary to hold 


courts or not. The Ch. J. and Windham held, that he could 
not; for this is annexed to the tpiritual perſon, and not to the lay 
corps ol the prebend ; and Windham faid, that the commiſſary is 
only a deputy of the prebendary, which his lefiee cannot make for 
him; but Kecling and T'wiſden contra, and held it annexed to 
the corps of the prebend, aud paſſed with it. But this being the 
firſt motion, the plaintiff was ordered to declare pon his ſug- 
petition, and the defendant to demur upon it, and tv the point 
to come judicially in gueltzon, Lev. 125. Hill. 15 & 16 Car. 2. 
Sherock v. Boucher. 
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Raym, 88. 
SHARROCK 
v. Boy- 
CHIER,S.C. 
and the ſug. 
geſtion was, 
that the pre- 
vendary and 
his farmers, 
time out of 
mind had 
Had the 
granting the 
laid office, 
and that the 
defendant 
pretended 
that the diſ- 
potal thereof 


belonzed to the dean ard chapter of L. who Iitelled for it in the ſpiritual court, and fo the frecbeld of it 
ret gu Hun. Ihe Court was divided; but atterwards Hide ſald, that the right of the office 
ECHO , J 


did con: in qu-titiong, and tie eupyln a prohibition was granted. 


11. Spiritual court may proceed upon an af of parliament, or 
other temporal matter incident, ſo long as they proceed according 
to the ruics of the common law. 2 Lev. 64. Trin. 24 Car. 2. 
Juxon v. Piron. ; 8 

12. A Pre iind For his fees, and upon praying a prohibi- 
tion it was ſaid by Vaughan Ch. J. and Windham J. that no 
cout en better judge of the fees which have bcen due and uſual 
there than themſelves, moſt of which are appointed by conſtitu- 
tions provincial, and thereby they prove them. And they grant- 
ed a prohibition as to ſome particulars in the libel which were of 
temporal cognizance, but not as to the ſuit for the fees. Wind- 
ham ſaid, that if there had been an afral contraf? upon the retainer, 
the plaintiff ought to have ſued at law. But Atkins J. thought a 
prohibition ought to go for the whole ; becauſe, as he ſaid, fees 
had no relation to the juriſdiction of the ſpiritual court, nor to 
the cauſe in which the proctor was retained ; that the proctor 
might *have action on the caſe, the retainer being an implied con- 
tract. Put a prohibition was granted quoad, &c. Mod. 167. pl. 5. 
Mich. 25 Car. 2. C. B. Horton v. Wilſon. 


S. C. by the 
name of 
HavGne 
TON Yo, 
Wir SO. 
Freem. Rep. 


129. pl. 151. 


accordingly. 
Ellis J. ab- 
ſente, and re- 
ports, that 
the other 
part of the 
libel was 
for the ex- 
Pence 77 a 
Journey, and 
barge of a 
meſſenger, 

c. which 
being as 


things grounded on a contract, or quantum meruit, the ſpiritual court cannot try them, but as to the cuſ- 
tumary fees they may; though if the cuſtom be controverted a prohibition ſhall go. And that Atkyns J. 
who was for a prohibition tor the whole, ſaid, that fees differed from ces; tor they may give coſts, which 
are part f the-juit ard decree, a> at common law it is part of the damage of the party, and in the — 
Judgment ; and reports, hat Windham dd ubted, whether the proctor could recover his fees by an action 
of the cate. — Hut upon a like quettion it was held per Cur. that it is cuſtom, and not the authoirty of 
confiitutions, hic! entitles proctors, &c. to their fees, and that an action will lie for them at common 
law, and therefore the ſpiritual court ought to be prohibited; and the rule was, that they ſhould declare 
uon the prohibition, 4 Mod. 254. Hill, 5 W. & M. B. R. Johnſon v. Oxenden. * [ 555 ] 


13. Libel in the ſpiritual court by clerk of a pariſh for qd. per 
annum due to him by cuſtom from every maſter of family in a 
parith z defendant denied the cuſtom ; prohibition was granted, 
becauſe cuſtom is not triable there except in caſe of penſions. 
2 Mod. 260. Hill. 11 W. 3. B. R. Pollard v. Awker. 

14. Adminiflration was committed to a woman as widow of T. S. 


and a /ibel was in the ſpiritual court to repeal the A 
upon 
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355 Prohibition. 


o ſuggeſtion that T. S. had a former wife living at the time of 


his death; a prohibition was granted. Per Holt Ch. J. 12 Mod. 

432. Mich. 12 W. 3. in caſe of Hemming v. Price, and cited 

7 Rep. 43. b. 44. a. Kenn's caſe; and Style's Rep. 10. | 
Ne f e 15. Solicitation to incontinence coupted with force and violence does, 
comms , byreaſon of the force which is temporal, become a temporal crime 
ecx/trry,and , , , . 
hutand in toto. 2 Salk. 552. Mich. x Ann. B. R. Galizard v. Rigault, 
brings a//2ul; 
and diitery, this ſhall not hinder the ſpiritual court; for it is a criminal proceeding there, and ne 
indiQtment lies at common law tos adultery, Per Holt Ch. J. 2 Salk. 552. cites 1 Roll. 295. 


2 laſt. 88. 


16. A libel was for Eaſter offerings, ſuggeſting that they had, 
time out of mind, uſed to be paid in that pariſh, The defendant 
made no defence at all in the ſpiritual court; but after ſentence 
againſt him moves the Court of B. R. for a prohibition. The 
motion was granted ni. The reafon why the Court doubted 
whether the prohibition was to be granted or not, was their ig- 
norance of the practice of the ſpiritual court; for the Court ſeem- 
ed clearly of opinion, that if the practice of the ſpiritual court was 
agreeable to that of the courts at law, viz. to take every thing pro 
canfeſſe againſt a defendant that mates no defence, and fo give ſen- 
tence for the plaintiff without obliging him to prove the truth 
of this caſe, then the prohibition was not to be granted; becauſe 
the cuſtom ſer forth by the plaintiff was not denied by the defend- 
ant, and conſequently no occaſion for trial of the cuſtom. But 
in caſe the practice of the ſpiritual court was nct to give ſentence far 
the plaintiff even in caſe of no defence made by the defendant, with- 
et prof made te the Court by the plaintiff of the truth of his caſe, 
that then a prohibitioa was to be granted; becauſe then the ſen- 
tence of the ſpiritual court was founded plainly upon prog made 
before them a cu/tom, which is not to be permitted, becauſe the 
proof required by them is very different from that required by cam- 
won law. Doctor Pinfold, who ſpoke againſt the prohibition, 
ingenuouſly owned, that it was the practice of the ſpiritual court 
to require proof, However, the Court took time to conſider, 
and would not make the rule abſolute. 10 Mod. 440. Trin. 
5 Geo, B. R. Doctor Bows v. Jurat. 


— — | = 
—_ (E) What Pleas ſhall ouſt the Court of Juriſdliction. 
Br. Ius f- [1, Ir the iſſue be whether the place where the tithe were be in 
diRion, pl. the pariſh of one parſer ar of another, the court ſhall not be 


32 ouſted of juriſdiction. 50 E. 3. 20. b. 20 H. 6. 17. b. 22 E. 4. 22. 


pl. 51. cites 38 E. 3.5 b. 39 E. 3. 23 b.] 


E. 3 23. 
1 8. p. that beczuſe they were at iſſue upon the place, the iſſue was accepted, and the defendant 
compelled to anſwer, where he ſhould have anſwered to the juriſdiction, Br. Juriſdicticn, pl. 30. cites 


£ H. $» 10. 


[2. If the iſſue be, whether the one par/on has by preſcription 
a portion of tithes in ide pariſs of the ether parſon, this ſhall not ouſt 


the 


2 
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the court of juriſdiction, becauſe 40 years by the ſpiritual law 
is good by preſcription, which it is not at the commen law. 
20 H. 6. 17.] | 


[3. If a parſon ſues for tithes in the eccleſiaſtical court, and 8. P. becauſe. 


the defendant ſays, that the place, for which the zithes are ſued, i- _ meddle 


in anather pariſh, a prohibition lies, ] which is 

out of their 
juriſdiction, though the original thing be of their conuſance, and this comes in obliquely. Arg. Show. 10. 
Mich. 4 Jac. 2. in caſe of Clarke v. Andrews. For the bounds of pariſhes are triable at 
the common law. But the court denied a prohibition, becauſe it did not appear that a plea thereof bad 
been offered in the eccleſiaſtical court. Vent. 335. Anon. 


A prohibition ſhall not be granted en a bare ſurmiſe that he is ſued for tithes by rhe parſen of D. of | 


Jands in the pariſh of S. unlels it appears in the pleading in the ſpiritual cours, Noy, 147. Phillips v. 
Slacke. e 


4. In treſpaſs by the abbot againſt the parſon, of corn carried 
away, the defendant pleaded compeſition, and concluded to the juriſ- 
diction for tithes; per Morrice, the compoſition goes in bar, and 
therefore you have aflirmed the juriſdiction. But per Thorpe 
and Mowbray, no, where he concludes to the juriſdiction and not 
in bar. Quære. Br. Juriſdiction, pl. 35. cites 38 E. 3. 19. 

5. In treſpaſs of corn the defendant claimed them as tithes, if his 
Flea and concluſion goes lo the action, the common law ſhall take cog- 
nizance z per Finch; quod non negatur. Br. Juriſdiction, pl. 12. 
cites 46 E. 3. 9. 

6. If a man ſues in court ſpiritual for a legacy or deviſe, where 
the other alleges a gift of it, yet the ſpiritual court ſhall have juriſ- 
diction ; and this, notwithſtanding that the party be not executor 
nor adminiſtrator. Br. Juriſdiction, pl. 13. cites 46 E. 3. 32. 

7. Treypaſs by a parſen againſt a prior, of a cdeſe broken and graſs 
ſpoiled, the defendant ſaid, that it is his glebe, and the plaintiff claiming 
it as his glebe entered, &c. judgment if the Court will take cogni- 
zance; & non allocatur; for treſpaſs dine upon his franktenement 
cannot be tried in court ſpiritual, Br. Juriſdiction, pl. 41. cites 
19 H. 6. 20. 

8. Prohibition was awarded upon a /yzge/tion, that the defend- S. c. Cre. E. 
ant was a clerk, and aſſaulted the plaintiff *s fervant, avhereupon the "= 9 
Plaintiſt peaceably laid bis hands on the ſaid clerk, and that he had .A. 
alleged the ſame in the ſpiritual court, and they would nat allow it. that the de- 
And it was ruled and adjudged, that the prohibition ſhould ſtand, 3 2 
notwithſtanding the ſtatute de articulis cleri, cap. 3. Mo. 915. S 
pl. 1297. Mich. 31 Eliz. B. R. Kelly v. Walker. further, that 


on his laying 
his hands peaceably on the p'aintiff there (the now defendant) the plaintiff there made an aſſauit upon 
the now plaintiff, and the now plaintiff defended himſelf ; and that if the defendant here had any hurt, 
it was de ſon aſlault demeſne. The defendant here conſeſſed, that the plaintiff here pleaded ſuch ples / 
there ; but ſh2wed, that the plaintiff here was condemned there for non-attendance. “ and traverſed the 
refuſal of the plea, Gawdy held, that this cale was out of the ſtatutes of articuli cleri, and of eit- 
cumſpecte agatis, for here the party had good cauſe to beat the clerk ; and as to the traverſe, it is nat 
good, for tbe ſurmiſe is not traverſable, And adjudged for the plantiff. 


* [557] 


9. A preſentment was ex officio in the eccleſiaſtical court, for 
not frequenting his pariſh thurch ; he pleaded, that this was net his 
pariſh church, but that he had uſed to frequent another pariſh 
church, and to reſort to this. And upon reſuta lof this plea he 
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F C.cited 8 
Mod. 328. 
Mich. 1 I 
Geo. 1. in 
te caſe of 

' Cuband v. 
Dewibury. 
But the 
Court there 


Prohibition, 

had a prohibition, for that court cannot determine the pfecincts of 
pariſh churches, nor judge what fhall be ſaid a man's pariſh church ; 
and fo was the opinion of the whole court, and therefore a prohi- 
_ was granted. Bulſt. 159. Trin. 9 Jac. Anon. 

Ihe executors gave boud t9 legatee for payment of his legacy. 
"a was held by Doderidge J. that the obligee might either fue ir! 
the court chriſtian for the legacy, or at common law upon the 
bond; for that the taking of the obligation for the payment had not 


totally deitroyed the nature of the legacy. 2 Roll. Rep. 160. Paſch. 
18 Jac: B. R. Gardine:'s cafe: 


was of a contrary opinion; for that the legacy was downed in the bond, and that the opinion of 
Judge Doderidge was not law, 


11. Upon a libel for tithes, the defendant /uggefeed, that the 
lands where, &c. are parcel of Hackney marth ; and that time out 
of mind there was a mad of 185. Lhe defendant had a prohi- 
bition. A conſultation was prayed, becauſe the defendant had nat 
proved his ſuggeſtion within 6 months according to the flatute; for he 
brought 2 witneſſes, who proved only, that they heard that for 40 or 


| a years laſ? paſt, ns tithes in kind had been fer theſe lands, but a cer- 


Tie Court 
at firſt in- 
elined 
ſtlongly, 
that the 
cuttom was 
goog ; but 
adjornatire 
3 Keb. 606. 
pl. 15. S. C. 
— But f- 
ter wards cx - 
ception was 
taken, that 
thispreſcrip- 
tion by a pa- 


. Tith for a 


Zain ſum of money, But per Ley Ch. J. in many cafes, by the 
general [word | (proof) i 15 to be underitood (concluding proof) ſuch 
as may perſuade a jury, &c. But by him and Doderidge J. the 
miſchief w ae, that perſons were delayed by falſe ſuggeſtions, and 
therefore the ſtatute ordained, that all ſuggeſtions ſhould be proved; 
but this means, that it ſhould be by a probable, and not by a ſtrict 
and concluding proof. And by Doderidge, the ſtrict proof thall 
be afterwards upon the traverſe before the jury; and contultation 
was not granted. 2 Roll. Rep. 434. Trin. 21 Jac. B. R. Pagget's 
caſe. | 

12. A ſurmiſe that the tithes belong to the wicar and not to the par- 
fen, will not be a good ground for a prohibition ; for the right of 
tithes is confeiled by it, and whether they belong to the one or the 
other, is merely ſpiritual, Noy, 147. Randal v. Knowles, 
And cites it as fo ruled in one Buihell's cafe, and in one Mil 
bray's _ 

13. In any plea in the ſpiritual court, where a c is alleged and 
denied, prohibition {hall be granted. 

14. 'The count on a prohibition was, that all cuſtoms are triable 
at common law, and that the defendant libelled againſt him in the 
eceleſiaſtical court, ſhewing that all farmers of ſuch a farm have 
uſed 7 find cakes and ale at the + perambulation of the pariſh, 75 
the value of 8s. aut es circiter ; and averred, that there 1s 0 ſuch 
cuflim, and that he alledged fo in the ſyiritual court, but they re- 
tuſcd the plea, The defendant pleaded, that there is ſuch a cuſtom 3 
upon which the plaintiff demurred. Adjudged, that no conſuls 
tation ſhall go; for the cuſtom. in farmers is no, more than a pre- 
ſcription in t occvpiers, which, according to GaTEwarD's caſe, is 
not good in matters of charge on the land. 2 Lev. 163. Hill, 


27 & 28 Car. 2. B. R. Welby v. Herbert. - 


pr oft ap prondre is void, and the value being certain or not is not material, though ratione tenure a min 
may 


Per Jones. Lat. 48. Anon. 


T ap. = ee WW - ,, hack. bins Py i. * 8 
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may be bound to ſuch a charge, vet not by bare preſcription} for here none can releaſe this charge, 
neicher partoft nor churchwardens; and this is not like an eaſement of reſting at ſuch a houſe or pulling 
up a hedge ; Which the Court agreed; this being originally a Kindnets, like the Lord Carlifle's veniſon 
patty to ile judges in the Circuit, and Lord Bedford's wine and cakes. And to bring it in as a cuſtom 
would deſtioy al cvility, and it is à preſcription for an intereſt as much as for a corudy ; and judgment 
for the plainti? in the protiibition. 3 Keb. 609. S. C. 

* + In the perambul tion of a parith, no refreſhment can be claimed by the pariſhoners, as due of right 
from any outs or lands in virtue of cuttom, The making good ſuch a right upon that foot has been 
twice attempicd in the tpiritual court (13 Jace 1. & 27, 28 Car. 2.) But in both cafes prohibitions 
were granted, and the cuſtom'deelaied to be againſt law and reaſon, 1 Gibſ. C. 239. 

Ste (Occupier.) ä . 

15. A. procured a will ont of the preFogative court, and gave bend, It is no cer- 
with condition 75 redeliver it by ſuch a day, but he not doing it, . = 
. * * . * * ] 
the ſpiritual court procceded againſt him pro laſicue fidei, and to trable at 6 
have the will again into court; the defendant pleaded his having law is not 
given bond, and that a proper remedy lay thereupon z but the — vo 
Court rejecting that plea, A. moved for a prohibition ; but it was tian, as lay- 


objected, that the witneſs to the bond was dead, and probably, if ing violent 
put in ſuit, they might not recover; befides, the penalty might fall _ 3 
ſhort of the damages ſuſtained by thoſe intereſted in the lands con- ſion by — 
veyed by this will, by not having it produced, ſo that a power to <ription, 
inforce the bringing it in ſeems neceſſary ; beſides that, it is in the = 55 . 
party's election either to put the bond in ſuit, or to ſue in the of Cranden 
ſpiritual court. The Court inclined to grant a prohibition. * Walden, 


8 Mod. 327. Mich. 11 Geo. 1. Cuband v. Dewſbury. 


(F) Furiſdifion Spiritual. Juriſdiction of the Thing. 


[I. ID. de ancile pardonatur, for ſuing in court chriſtian de caffris If one ſues 


1 be bias Rec bo. LEES ad F . „ Another in 
villis manerits, Wc.  alis laicis feeds & placitum inde pro- n foirtudd 


ſegui preſumends in enervationem juris neftri regu & exheredationem court for a 


corene naltre & ſubverſionem flat. Regni noftri manifeſtam, 80 = 
31 E. 3. Rot. Patentium & Confimile. M. 11. ib. M. 12. Con- n, or te. 
ſimile, 4 E. 2. Rot. Pat. NI. 6. > nements, 

| Sc. he ſhall 


have a prohibition to the court, and may have another writ to the party himſelf. F. N. B. 40. (1. 


[2. Mirror of Juſtices, fol. 27. cap. 2. ſ. 13. becauſe he held plea 
againſ! the defence [prohibition] F the king, and in prejudice of the 
dignity of his crown, for as much as it belongs to no judge eccle- 
ſiaſtical to hold away ſecular plea, except of tfament and matri- 
many in prejudice of the power of the king. ] | 

[3. If a man be admitted, inſtituted, and inducted to a church, Wat Comp. 
and after he is ſued in the ſpiritual court for the inflitution, ſuppo- dc _ 
ling it not to be good, and fo 79 have it t5 be defeated, a prohibition gte Ny 
{hall be granted; becauſe by the induction, the patron has the An incum- 
church as a lay fee, and therefore the common law ſhall be pre- — 
ferred before the ſpiritual law, and ſhall draw the trial of the che vicar — 
whole to it; for otherwiſe by [this] all quare impedits ſhall be neral, and 
overthrown ; for by this means they may try all rights of patron- ierwares 
ages in the ſpiritual court. Tr. 15 Ja. B. a prohibition was ed. After- 
granted in one WiLsox's caſe accordingly. Hill. 15 Ja. B. R. wards the 


between HrTcuin AvD GLove, reſolved, per totam Curiam.] ws 


the ſpiritual court in Ireland ; but upon a writ of error brought here, it was agrees by Holt cy - 
/ wall, 


„„ „ * 


— — — — — 
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Powell, Powis, and Gould J. that after ſuch induction, which is good de facto, the inſtitution ſhall not 
be controverted in the ſpiritual court, and fv reverſed a judgment given in Ireland. Hott's Rep. 599 to 
603. Hill. 4, and Trin. 5 Annz, Gibbons v. Biſhop of Cloyne, & e contra, 


S. P. Lit. [4. Mich. 15 Car. B. R. between Pres and HarTEnR, per 


. Curiam, prohibition granted for the church of Tuffont Ebias in 
cup. the county of Wilts, where the ſuit was in the arches after in- 


F. _ duftion to avoid the inſlitution, becauſe the inſtitution was made after 
Ros caſe, 4 caveat entered, not to inſtitute, &c. for this does not make the 
S. P. Show. Inſtitution “ void in our law, Hobart's Reports, 22. HuTTox's 


x0. Mich. 4 caſe. Prohibition granted. | 


ac. 2. in 
the caſe of Clark v. Andrews, cites Hob. 15. Sir Timothy Hutton's caſe, 


*[ 559] | 
Wal Comp. [y. If a man be admitted, inſtituted, and inducted to a church, 


— — and after he is deprived, becauſe he was inſtituted againſt the courſe 
eitesS.C. of the eccleſiaſtical law; this is a void ſentence of deprivation, be- 
cauſe it is now a lay fee by induction. Hill. 15 Ja. B. R. adjudged 
between HiTCHING AND GLOVER. ] | 
{6. 35 E. 1. Rot. Patentium Membrana. 25. Cum M. B. adep- 
tus fuit poſſeſhonem zheſarrarie in ecclgſia beati Petri eborum, vps:; 
collation of the king by judgment in the king's court, and he is now 
diſturbed in his poſſeſſion by citations and appeals, nos volentes 
jura noſtra prædicta, & judicia in curia noſtra rite reddita in om- 
+ Fol. 283. nibus manutenere vobis + mandamus, quod dictum clericum in 
wx poſchone manutencatis & fi qui provocationes, citationes, appel- 
lationes, aut alia impedimenta interponere preſumpſerint, per 
quæ, &c. tunc eos arreſtare & in priſona cuſtodire faciatis donec 

aliud, &c.) 
A prohibi- (7. If a t920n erecti a common ſchool, and gives allowance to a ſchocl- 
onus maſter, the biſhop cannot remove the ſchoolmaſter, and put in ano- 
proje” ther at his pleaſure; but if he be a reciſant he may remove him 


miNary of by the ſtatute of 23 El. cap. 1. M. 13 Ja. B. The Biſhop of 


— ch. Carlifle's caſe, Per Curiam. ] 
cacon of 

Richmond to f; ay a ſuit againſt a ſchoolmaſter fer teaching ſcbe:l ⁊vitlout the licerce of the biſhop; pro- 
hibition was granted, becauſe they endeavcured is turn bim out, whereas they can only cenſure him, be- 
cauſe he comes in by the preſentation of the founder. 1 Vent. 41. Mich. 21 Car. 2. B. R. 1669. 
Bate's caſe. Mod. 3. pl. 11. Mich. 21 Car. 2. Bayle's caſe S. P. to the eccleſiaſtical court at 
Cheſter, and the prohibition denied. There was 2 libel in the ſpiritual court again Wood, 4 
ſcboclmaſter and rector; and a probibition was granted as to the exawination of any matters relating to the 
office of ſchoolmaſter ; for when the biſhop hath once granted his licence, he has executed his authority, 
(eſpecially in this caſe where the ſchool is of the foundation of queen Elizabeth, and the king's chancellot 
is viſicor) but they may proceed upon the article againſt bim for beirg drunk, &c. which is contra bonos 
Worts. Comb. 324. Paſch. 7 Will, Jo B. R. Wood v. Hill. | 


As _ [8. If adminiftraticn be granted to A. where it ought not to be 
eefenzess granted to him, and after the adminiſtration ig repealed and granted 
courts, ſee 10 B. becauſe he is next of kin, B. may ſue A. in the ecclefraſtical 
— court, to account for the profits of the chattels of the teſtator during 
—_— time, and no prohibition ſhall be granted ; for B. cannot have 
action of treſpaſs againſt A. nor has any remedy for them at the 
common law. Hill. 15 Ja. B. R. adjudged between Wadſworth 

and Andrews. 
[9. King H. 4. confirmed a church which was incorporated before 


by the name of cuſtos & collegium in the dioceſs of Exeter, and 


erdaihed 
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rained certain numoer of ſinging- men, in which were ſome ſpiritual 
and ſome lay. The dean and chapter, with the biſhop, abridged 
he number to 24 in all; and after to 16, 4 ſpiritual and 12 lay, 
and naw they avi add 2 more to the number of ſpiritual men, by 
which their livings ſhall be leſs; yet no prohibition thail be granted, 
| becauſe it appears that the number was greater, and after made 
| leſs. P. 8 Ja. B. per Curiam, between Withers and Owen.] 
(10., If a man ſues in the ſpiiitual court for prrjury; where the Br: Juriſdic- 
principal, upon which, or for which the cath was made, dies not — 1 
| truch, nor is ſpiritual matter, of which the fpiritual court ought . 


to have jurifdiction, prohibition lies. 2 H. 4. 10. perjury be 

committed 
in the ſpiritual court in a cauſe of matrimony, tithes, teſtament, or legacy, or of any other thing of 
which the conwſance belongs to their juriſdiction, that court ſna have juritgiction in ſuch caſe of per- 
jury, and no prohibitton lies; but it is otherwife where the perjury concerns 2 temporal matter. By alt 
the judges of bath benches. Jenk. 134. caſe 6. 


Note, by if 1man buys a herſe of me, and ſro-ars upon the F vangeliſt pay 100. for bim 
5 at ſuch a day, and he doe, not pay, | ſhall have debt at commonn law, and creation pro lanone fidei at * the | 
| ſpiritual law, for theſe are diverle things, and it does not oftens the common law. Br, Juciſdiction, pl. 2. h 
cites 34 H. 6. 70, — Bur fre 22 E. 4. 1. and 2 H. 4. 10. contra ther? , becauie it ariſes upon Jay 
matter. But quzre it it be taken there, that he ſhall not have fuit in court ſpiritual to make him | 
hold his bargain, or to punith the perjury. Br. Ibid, See (D, pl. 4. 4 
| : HE *ſ 560 ] 
(11. As if a man mates oath ts pay debts, or make fegfment, if Br. Juriſdic- | 
; he be ſued in the ſpiritual court for the breach of the oath, prohi- — 
bition lies; for otherwiſe he ſtall be compelled there to perform 9. and pl 27. | 
| his oath, and ſo lay contracts ſhall be determined in court chriſtian. ny 11 = 1 
N | : 5. —Bre 1 
2 Il, 4. 10. b. | | Prohibition, | R 
pl. 2. Cites 2 H. 4. 10. accordingly, but 34 H. 6. 70. contra. Br. Prohibition, pl. 4. cites | 
a 2 H. 4. 9.— 1 S. cites 38 I. 6. 29. — Pl. 18. cites 11 H. 4. 88.— Pt. 9. cites 12 f. 7. 24. 


12. Contra 22 AM. 70. But the ordinary cannot injzin him to 
pay the debt, but to (do] penance.) b 
C13. H. 2. ordained, that it ſhout not be lawſul for a biſhop to 
punith any man for perjury or breach of faith, Speed, 458. b.] 
C14. If a man promiſe another te pay debts; or to make a feoff ments 
and does not perform it, the ordinary may ex officio cite him for 4 
breach of his faith, and award him to penance.) | 1 
(15. 15 E. 3. cap. 6. It is accorded, that the miniſters of holy 
church for money taken for redemption of corporal penance, nor for 
proof or account of teftaments, or for travail taken tor the fame, nor 
for ſolemnity of marriage, nor for other things touching the juriſ- 
diction of holy church, ſhall not be impeached, arreſted, nor f 7 
driven to anſwer before the king's juſtices, &c. But hu was | 
after repealed in the fame year. 18 E. 3. cap. 6] 
[16. A preſcription cannot be tried in the eccleſiaſtical court, be- S. P. 13 Rep. 
cauſe it ought to be tried by jury, which cannot be there. In time 4. . 
Jac. in the 
3 1.4 5 caſe of mo- 
| do deciman- 
Ui, — — 4 i. again a parſen, and made his plaint / a hene; the parſer: ſaid, that be it parſon of 
P. and that it bas been parcel of his church time out of mind, &c. and there has been ſepulture of dead 
bedies ; judgment, if the Court will take cognizance ; and after the defendant, 5 agreement, pleaded to 
the alſiſe; Quzre ; for per Perfey, the Court ought not to take cognizauce, Br. Jutiſdiction, pl. 71 | 
cites 44 Aſſ. 5. N 
Whether the proprietors of a meſſuage, calied the Priory, have time cut of mind repaired the chance, 
may be tried and determined in the ſpiritual court as well as a modus decimandi z and though the parfon 
rs of common right to repair the chancel, yet it may be on a particular man's eftate by preſcription. 


2 Vent. 239. Mich, 2 W. & M. C. B. Williams v. Bond. 
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To a ; 1 
500 Prohibition. 
EE; Libel ſet forth 2 preſcription for the vicar of the pariſh of N. to find a parſer ts *Friate in the chap! of 
| G. beine an ancient chapel ævteν the ſrid pariſh for the eate of the parithioners, is ci], ae 
the pariert time, &c. paid him and prececetlors tec: quarters of mvbrat, and 1209 of mall yiarly , upon 
ſuggeſtion of no ſuch preſcription, prohivition was moved fur. And it wiz aged by all, that the things 
being by pre/-riprion, which properly is triable at common law, di! not alroays ſufijce to cf the 
ir tual court of juriſdiction; as if a penſion be by preteription, though one may bring annuity for it 
at common Jaw, yet they may libel fur it in the ſyiritnal court upon the prescription; and cited 
F. N. B. 51. Holt Ch. I. ſaid it is the very point adjuiged in Wir. t.2a5s's caſe, 5 Co. 72. for it is 
an ecciehaſtical duty, to be performed for t!:- advantage of the pariſhioners ; and though it commences 
by pretcription, ye: it concerns eccleſiaflical prr/v1s, and is a meie ſpiritual thing; and is not at all the 
ſ:me as if it were azainit a layman, who is not ſo ealily bund by canon law as eccl-futtical pertoris are z 
for their proceedings there by preſcription fall not charge a layman, or any temporal right, 12 Mod. 
404, 408. Trin. 12 W. 3. B. R. Stone v. Jones. 

Though ęreſcrigt in, as whether a <0b3/e par'ſ er a ſclech ry ſpruld chrſe d urci ttardens, is a mat- 
ter triable at common jaw, vet ſentence is to de given in the ſpiritual court according to th ir verdict, 
Agreed on a motion for a prohibitiun. 10 Mod. 12. Mich. 9 Ann. B. R. Baniſter v. Hopton. 


wn (M) pl. [17. A parſon may ſue in the ſpiritual court for a modus deci- 


Dime(B a) Prandi, and no prohibition ſhall be granted; for :t is in nature of 

. P. z. tithes. Co. 11. Doctor GRAN, 16. My Reports, 14 Ja. GosLiN 
X AND + HaRDe, per] Curiam. Hobart's Reports, caſe 314. be- 

+ Fol. 284. tween Scott and Wall.) 

— — 


Vent. 249. in cafe of Williams v. Bond. -— He may ſue in the ſpiritual court pro made decimand: ; 
but if he ſues for t thes in kind, (which by a modus decimandi are utterly extinct, and the lend “ Gif. 
charged of them) then upon a plea de ide decimandi a prohibition lies. 35 Rep. 44+ Trin. 7 Jac. in 
the cafe of modus decimandi. 

It was reſolved, that the parſon might ſue for modus decimandi in the ſpiritual court, and cited 
2R. 3. Jo 2. __ the pariſt iner dentes it, that they ought to ſurceaſe, and a proh bition lies; ard 
it ſhall be tried at the common law. Noy, 81. Steward's cafe. 

*( 561 ] ; | 

- a 8 (18. $5 if the parſon preſcribes to have tithes of things not tiths 
, as of rents of Pouſes, he may ſue for it in the ſpiritual court, 
commence. and no prohibition lies, yet no tithes de jure ought to be paid of 
N them. Co. 11. Doctor GRAN Tr, 16. ] 

might be, that this modus decimandi had been pa'd tim? out of mird for all the tithes of the land, 
whereupon the houſes ate built; and though this land was afterwa ds built upon, this ſhall not take away 
the right of tie parfon in this caſe, and fince it might have a l commencement, and that it bad bete 
time out of mind, it was for this reaſon refolved, tbat conſultation ihould be granted; and that he might 
ſue for this money n court chriſtian, becauſe it is in (he nature cf 2 ther, viz. a modus decimandi z and 
every ancient city and borough has for the moſt part ſuch cuſtom of a modus decimandi for their 
houles, for the maintenance of their pariſon. And a conſultation was grarited. 11 Rep. 16. a. b. S. C. 


dee Diſmes F[19. So he may fue in the ſpiritual court for 7ithes of great trees 


(Fun which he claims by preſcription, and no prohibition lies, yet de 
N mond jure they are not tithable. Quere. 9 H. 6. f 46. 

be 50. the | 

S. P. bring there at pl. 42. in the Year-Book, 


see (U). l. [ao. So he may ſue there for a n:dus of the tithes of fiſh taken 


— in iſland, and brought into the town where, &c. (yet no tithes de 
. C. jure are due thereof as it ſeems.) My Reports, 14 Ja. Goſlin and 


Rol. Rep. Harden.) 
119. and it | 
was upon a cuſtom in Yarmouth z but becauſe the ſpiritual court had rejected the proof of another 
modus diffe ing from that which the plaintiff had alledged, a prohibition was granted; and at another 
dy a prohibition was granted by Mountague Ch. J. [who was made Ch. J. after the former prohibition 
granted} and all the Court, becauſe he miſtook his modus. 


And though F[21, If there be a cuſtom, that after the praſs is cut and ſet in 


the %, graſs cocks, the 1oth cock ſhall be aſſigned to the parſon, 2 
a t 


i 
1 


„% „ % 8 


ay 


nd 


elt 


Prohibition. 506. 


that hc by the cuſtom ſhall Fave lazuful authority ta made it into hay and it was 

when the land, if the owner of the land difurbs him to do. it, he ſud, that 

4 on 1 3 2 1 u hereby the 

may ſue for this in the ſpiritual court, and no prohibition ſhall cum 

be granted; for it is mcident to ihe cujlom to come there to make would be 

"oy N. Ty Itered, and 
ay, Hlich. B. f S 2 eu- . n E 

it into hay ich. 14 Ja. B. Reynolds and Newbury. 1 

ought to be tried by the common law, yet the Court would not grant a prohibition; but | the book 

ſays] it ſtems that they did rot intend this, for they did not ſpeak of it; but Warburton emed | of 

opinion] that it Was an umeaſonable cuſtem. Roll. Rep. 420. S. C. 


22. The proper place to fue ſor a Hag, is in the eceleſiaſtical Br. JuriC- 
court; becaule it is not any debt, but only due by the will.] diction, pl. 


52. cites 37 
H. 6. 9. per Aſhton. J. S. Ubels in the canſiſtory court of the biſhop of Exeter againſt C. 1 
D. filters to B. and executors of his laſt will, for a g iq left, &c. they pleaded ns ajjers, and made a 
ſpecial a'legation, that A. their fat er cas prjiijid of feweral long leaſes in Jeveral tenements, and deviſed 
them 7 B. his j mn , but if be ſhra'd die unnmarri d, or if be fand marry and die without iſſue, then C. and D. 
{is % dawg! tri, 14 bave thije leaſes, &c. and that B. dying woithout iu, they claim as deviſers of A. 
;heir father, and not as executors of B. their brother; and the Court there over-ruled this plea of theirs ; 
2nd a prohibition was granted; bccaule it is matter of title with whica they ought not to meddle. 
2 Shaw. 50. pl. 36. aich. 31 Car. 2. B. R. Daitard v. Stockweils 
*[ 562] 


23. If A. giver B. 5 mare, aud he deviſes by will, that whereas w. on lis 
he cb B. five marks, his ecec:itsr ſhall make it 101. the ſuit for * 
this 101]. may be in the eceleſiaſtical court; for this is not any 1 as 
addition to the 5 marks, but a new ſum given in fatisfaftion of with J. S. 


the 5 marks, and { no part of the 191. nor any debt but only a ½ A. f. 


* bd a d 2 { wha 
legacy. M. 22 Ja. B. R. between CiunLy axp Woop. Prohi- were 51 
bition denied. ] | | wife's chil. 
dren} and 


every of them 10 1, at their reſpective ages of 21 years, and gave bond for his performance of this cove- 
nant. Afterwards he Ce to the ſame A. B. and C. 10 l. ai ce ts le paid them at their ſeveral ages 
of 21 gears, in performance of bit bend and covenant in that behalf, made at his marriage, and not other- 
wiſe, and died. A. ard B. ſued in the fpiritual court for their legacies, The Court at ſirſt inclined to 
grant a conſultation, becauſe they were all rangers to the covenant, but it being moved in another 
term, the Court doubted, becauſe it was not given as a legacy, but in performance of the covenant, and 
not otherwiſe; and Anderſon and Rhodes ſaid preciſely, that a conſultation ſhould not be granted, but 
the others heſitated, and at laſt they compounded the matter. Coldſb. 58. pl. 15. Trin. 29 Eliz. Peirce 
v. Davy.—2 Le. 119. pl. 164. Mich. 29 & 30 Eliz. 8. C. by name of Davis v. Pzrcisx, fays, 
that afterwards the juſt ces looked and adviſed upon the indenture, and finding that the deed and obli- 
gation were made to the friends of the mother, and not to the daughters themſelves, to whom the lega- 
cies were bequeathed, were of iq that a prohibition did not lie. | 

If the teſtator charges bis executors to pay his debts to his creditors, the creditors may ſue them in the 
ſpiritual ccurt on non-payment, and a prohibition ſhall not be granted; becauſe this charge of the 
teſtator is as a deviſe to his creditors. F. N. B. 44. (B) cites H. 9 E. 3. Prohibition, 17.—8. C. cited 
2 Le. 120. pl. 164. by the juſtices; but Anderſon Ch. ]. utterly denied it in the caſe of Davies 


v. Percic, 


[24. H. 2. ordained, that the laity, or the king, or other, ſhould 
hold plea of churches and tithes. Speed, 458. b.] 
25. If a man deviſes a rent out of his flock and houſe, which he One deviſed 


0 * * 2 l E 
has for years, he may ſue for this rent in the eecleſiaſtical court, % yo 


becauſe it iſſues out of a chattle, and he has not remedy for it at years where- 
common law. H. 7 Ja. B. Maxx James's caſe, per Curiam, and - 0 
3 i eſſed to 
prohibition denied.) A. fur life, 
and a libel was for this legacy, it was ſuggeſted for a prohibition that this was a legacy out of land. 
After two motions, the Court held, that no prohibition ſhould be granted ; becauſe the rent iſſued out 
of a term, which was a chattel, and is teftamentary by the common law, and conſequently the rent is ſo 
too; and no prohibition was granted, Sid. 279. Paſch. 18 Car. 2, B. R. Ramſey v. Roſs. Lev. 


180. S. C. by name of Ross v. Rossk; and Windham fait, that if the term itſelf had been deviſed, 
it would have been ſuable for there, and theretore the rent out of it is likewiſe ; but Keeling and Twiſden 

on, but ordeies proceedings io Ray till the other fide be 
Pe 2 


Gubting, they did not then grant the probibiti 
1 heard. 
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502 Prohibition, 


heard. 2 Keb. 5. pl. 2. S. C. by the name of Rumney v. Roſſe, & Ibid. pag. 8. pl. 22. S. C. 
the Court denied the proulbition, it being a mere teſtamentary legacy, and no more than a deviſe of 1 
much money out ot goods, which is but a ditection how it (ha{l be paid, and the rent is but a cha'te!, 
and gocs to the executors. 


S.P. becauſe [ 26. If a man deviſes a legacy to another owt of certain land, 


——— whereof he is ſciſed in te, and the deviſce ſues for this in the ſpi- 


fance. 2 Titual court, a prohivition lies; for this iſſues out of the land, 


_— 50 and the executor ſhall not have any eſtate in the land, till the le- 
=y ka. gacy raiſed out of the profits (as was objected of the other part]. 
Stockwell, P. 15 Ja. B. R. SixNGLETON axbD Wape. Per Curiam. II.; 
But where ſa. B. | 
A. ſeiled in 
in fee, and poſſeſſed of a leaſe for years of lands in D. for divers years yet to come, deviſed all his land: 
and leaſes to T. his ſn and heir (whom he made executcr) excepting 201, per annum for 7 years, to b: 
employe i in this manner, viz. 100 l. to his daughter E. to be paid within 5 years, and 3ol. to his 
daughter E. within 7 years, and in anno 16co died, and J. entered, and took the profits as well of the 
one as the other for the 7 years, and died, and made M. his feme (now wife to the defendant) lu. 
executrix, and left aſſets unto her, whereupon the ſaid E. the younger daughter ſued her for that legacy or 
30 J. and row they brought a prohibition, jurmiſing, that this legacy being out of the profits of land, 
no ſuit could be in the ecclefiaitical court for it. But in regard it was a meie perſonal legacy, although 
it is to be raiſed our of the profi's of land, yet being raiſed out of the leate for years as well as out of the 
land, and he having rated it, and being dead without payment, there being no action maintainable $0: 
it at the common law by account againſt his executors, or otherwiſe, it is therefore reaſon ſhe ſhould have 
Fer remedy in the ſpiritual court; whereupon a conſultation was awarded by all the juſtices beſides WI. 
hams, who doubted thereof. Cru. J. 279. pl. d. Paſch. 9 Jac. B. R. 

If a legacy be granted out of land, this thall not be ſued for in the ſpiritual court; but if one by ul 
deviſes land: te be ſed fir payment of debris and legacies, this ſhall be ſued for in the ſpiritual court. Pe: 
tot. Cur. Brounl. 32. Anon. 


O27. If a man deviſes a certain /-gacy to another, and that if bi: 
executor has not ſufficient to pay it, then he deviſes it out of a certain 
houſe, of which he is ſciſed in fee, the which deſcends alſo to the exe- 
cuter, if the executor has not aficts of perſoual goods, he cannot 

[ 563 ] be ſued for this in the ſpiritual court, as payable out of the 
houſe; becauſe it has no juriſdiction therecf. Paſch. 15 Ja. B. R. 
reſolved, per Curiam, between SINGLETON AND WADE. } 

See Aﬀets. [28. If a man ſeiſed of land in fee makes B. his executor, and 
_ mw by his will in writing dew/s that B. and 3 ethers ball ſell the land, 
wards v. and that the monies all be diſlributed into 4 parts, whereof one part 
3 : ſhall be to F., &c. and dies, and after B. wilt not ſell the land, 
ingly, ans and F. ſues him in the court chriſtian, a prohibition lies; becaulz 
that it was ** it be a legacy, yet it iſſues out of land, and the monies ſhall 
not be affets in the hands of the executor. Fr. 17 Ja. B. be- 
tween Graves AND ApwaRvDs, per Curiam, and“ conſultation 
2ppointed to denied. Hobart's Reports, caſe 343. ſame caſe.} 


ſpecial uſes in way of a court of equity, neither can they had plex of a legacy in equity, but where it 15 
legacy in law in decd; for they muſt hold plea by their law as our cuts of law do. 


— — 
Fol. 28 5. 


Show. 11. 30. If a man ſues in the eccleſiaſtical court to prove a nunct 


| — — 2 pative will of land to re vote à will in writing there, a prohibition 
1%, though ſhall be granted. P. 14 Ja. B. R. RerxoLy's caſc. Prohibition 
the ſubj-c- granted. 
tum c Br ] 
gued be ſpiritual, yet if the conſequence be a determinmion of a thing belonging to common law conu- 
ſance, a i:on will go. » B. there is nv pl. 29. in Roll. 
„ a prohibition will g N. B. there i pl. 29. in R 


A man hav- [Z 1. If a man, poſſeſſed of a leaſe for years, deviſes that his ex- 


* _ 7 cutor out of the profits of it ſhall pay to every one of his daughter 
7 * 5 | . 20 : 
2 J 


it! 


Icth 
ion 
ion 


onu- 


exc- 
ters 
200. 


201. at their ſull age, the executor may be ſued in the ſpiritual him our of # 
court to put in ſurcty to pay the legacies, and prohibition ſhall be "oe 
granted, for this 1s to flue out of a chattel. Hill. 11 Ja. B. per Ar of 
Curiam. PRowe's cale, ] leaſe 7vas 
in the hands 

ranger; the legutee ſued the executors in the ſpiritual court to aſſent to the legacy; and a prohibi- 
tion was prayed, becauſe they order that the icaſe ſhould be brought into court, which they ought not to 
have done, being in the hands of a ſtranger ; but the prohibition was denied by the whole Court; for 
they may make an exc utor aſſent te a legacy cut if a lea, and therefore may order, that though rhe leaſe be 
in the hard of a zd per jon, that it ſhall Le H in to execute it; for the order, although it be general, 
binds only the deteucant. Mar. 96, 97. pl. 107. Irin. 17 Car. in C. B. Anon. 


[32. If a man deviſes, that his executor fall ſell certain land after 
lis death, and with the monies, for which it is fold, that he ſhall 
pay certain legacies; if he ſells the land after the death of the 
teſtator, and the legatees ſuc him in the ſpiritual court for thoſe 
legacies, a prohibition lies; becaute thoſe legacics iſſue out of 
land, which is not within their juriſdiction, but their remedy lies 
in Chancery. P. 4 & 5 Ma. 151. 5. by the juſtices of both 
benches. Contra D. 9 El. 264. 41. Opinion. M. 14 Car. B. R. 
between 'TawyreR AND WHISTLER, a prohibition granted per Cu- 
riam. Hobart's Reports, caſe 343. between ADWARDS AND 
GRAVES. ] 


A. deviſed 
that J. 8. 
ſhould fell 
his land, 
and that 
his daughter 
ſhould have 
one part of 
the money 
for her ad- 
Vancement, 
and gave 
other parts 
to others in 
certain ſums, 


and died; the executors ſold, but refuſed payment of the legacies ; the daughter libelled in the court 
chriſtian. It was the opinion of all the juitices of both beaches, that a prohibition well lies in this cate, 
in as much as this is not a legacy teſtamentary, but out of lund, by reafon of the will, the perio; mance 
whereof the court chriſtian haz nothing to do to inte meddle with; but the party may have action of 
account at the common law. D. 151. b. pl. 5. Mich 4& 5 P. & M. Anon. S. C. by the 
name of PASCHAL v. KTI accordingly, Bendl. 6o. pl. 104. And there is a nota, that if teſtator 
in ſuch caſe deviſe: bis lands te his executors for a term to i a certain ſum cut of the ſame to pay it to the 
doviſec, yetif atter tale the gevitze ſues in.court chriſtian tor the legacy, a prohibition flali be grant- 
. . 151. b. Marg. pl. 5. fays that in Mich. 36 & 37 Eliz. B. R. it 1-13 lo adiudyed in Lord 
Rich's caſe. x 


[33- In the ſtatute of 21 H. 8. cap. 5. of probate of teſtaments, 
there is a proviſo, that if the teſtatan deviſes by his will, any land, 
tenement, or hereditament to be fold, that the monies thereof coming, nor 
the profits of the ſume land for any time 1 be talen, ſhall not be taken 
as any of the gods or chattels of the tefiator. (By the coherence it [ 564 J] 
ſeems it is intended to be put in the inventory.) 

[34. P. 15 Car. between Roeur AND MaTTINGLEY, prohibition Though it is 
granted, per Curiam, where the ſuit was 7 put the money for which — * 
the land was fold into an inventory, and this at the ſuit of the le- the perſonal 


gatees. ] eitate of the 


_ _ - "decreaſed, of 
what nature or quality ſoever it be, ought to be put into the inventory, and appraiſed, yet the goeds, £9 
which the buſband is intit]-d as adminiſtrator to bis xv. fe, are not, nor goods grven awvay in the life-time of 
the deceaſed, and actually in the poſſeſſion of the perſon to whom they were given; as for inſtance, an 
adminiſtratrix exhibited an inventory to the ordinary, in which ſhe put ſome goods, which the inteitare 
had given to a younger child, and which were then in her poſſeſſion ; for her younger child ang ſhe 
being ſued in the ſpiritual court for thoſe goods, ſhe pleaded this deed of gift, and the plea being rejected 
by that court, ſhe moved for a prohibition, and had it. 2 Bull. 315, Hill. 12 Jac. James v. James. 


[35. If the eccleſiaſtical court holds plea of a /egacy in equity, Hob. 265. 
2 prohibition lies; for they ought to hold plea by their Jaw, 
other courts of law do. Hobart's Reports, cafe 343. ] 

36. If the archdeacon grants to one the office of regiſter of the 
archdeacenry by his patent for 4 in reverſion, and after the gran- 
. 11 ˖ 3 0 


pl. 345. 
as I, Coo ms 


See pl. 236 


tee 


— 


. 


564 | Prohibition. . 

tee is a recuſant cendict, by which the archdeacon, ſuppoſing him 
to have forfeited the othce, by another pa*ert grants it to another for 
Big life, and he libels in the ſpiritual court againſt the ſirſt grantee, 
to deprive him of the efice far the recufancy, and becauſe it quo 
granted in reverfon, and that he may have the ollice aCccorcing to, 

his patent, a prohibition ſhall be granted; becauſe here the othce, 
which is a matter of franktenement, comes in debate, and which 
of the 2 patents ſhall be preferred, which does not belong to their 
juriſdiction. Mich. 15 Ja. B. R. KI ri AN BRIDGEAAN. Re- 
ſolved, and prohibition granted.) 

[375. If there be a que/tion between 2 lien ſeveral graute, which 
® Fol. 286. of them ſhall be regiſter of the court of the biſhop, this thall not 
PI I be tried in the biſhop's court, but at the common law; for though 
4 Mod. 28. the ſubjeFum circa quad be ſpiritual, yet the office itſelf is tem- 
Os hes poral. Hill. 8 Ja. B. faid by Coke to be SEIN NTR AND Mixgey's 
in the caſe : caſe.) 
of Jones v. [38. If the 5% grants the oface of chancellor t5 A. ond B. and 
Beau, after A. releaſes to B. and then B. dies, and after the liſhap gives it 

10 R. againſt whom A. ſues in the eccleſiaſtical court, ſuppoſing 
his releaſe to be void, a prohibition thall be granted; becauſe the 
office is temporal, though he cxerciſes the office in ſpiritual mat- 
ters. H. 8 Ja. Rohorrau's * cate reſolved, and prohibition granted, 
per Curiam. ] 
Palm. 459% [39. But if a chancellor be fied in court chriſtian h be deprivgd 
_ | fer inſufficiency, as not having conuſance of the canon law, no pro- 
Glanvil's hibition lies; becauſe they are the proper judges of his ability, and 
Calc, not the judges of the common law. P. 3 Car. B. R. 


— caſe, Chancellor of Glouceſter. Reſolved per Curiam, and pro- 


Sutton v. hibition denied.) 


Cbancellor 
of Glouceſter's caſe. Noy, 91. Dr. Sutton's cafe. 8. C. Latch. 228. S. C. Cro. 
C. 65. S. C. S. C. cited Arg 4 Mod. 28. and ſays that it was the opinion of ſuſtice Croke, who 


reported that caſe, { but it ſeems there to be the opinion of the Court] that the doctor might have an 
aſizz to try it, if he had any wrong done him, which ſhews he had a freehold ; and if fo, then admit- 
ting the ſpiritual court can try the ſum̃ciencꝝ of a chance lor, yet if the temporal courts have alſo in the 
ſame caſe a juriſdiction in reſpe& ot the frecho'd, the authority of the eccleſiaſtical court ſhall be ouſted, 
— 5. C. cited Comb. 306. in caſe of Jones v. the Bifhap of St. Aſaph ; but the Court there denied that 
eaſe to be law. And Eyres ſen. J. faid the high comm. flion court at that dime bore all before it, no 
one durlt ;prax agalaſt it but my Lord Coke, and it bore him down at laſt. 


[40. If a vicar ſues the parſon propriate of the ſame pariſh to herb 
cauſe why u terrar, made concerning the land and tithes apper- 
taining to the vicar, Hall net be allowed aſter a trial at common law 
agaiiiſi the vicar for the fame thing, a prohibition lies, becauſe 
they cannot determine matter of franktenement there. P. 11 Car. 

{ 565 ] B. R. between PEARSE plaintiff, and Six G. WINTER AND CHEs- 
TER His FARMER defendants, of the pariſh of St. Philips in Glou- 
ceſter, where the vicar would have tithes of grain, and ſuch like, 
ariſing from land, whereof he had before tithes of hay and pal- 
ture before it was plowed, ] ES | 

Br.” forif- (41. If a man /*ts out his tithes by ſeverance from the 9 parts 
agg rn ge? of the 10, ard after carries away the 10th part, the parſon cannot 
E. 3.5. ſue for this in court chriſtian, becauſe by the ſeverance from the 
— 3 9 parts, it was become a chattel, for which he might have action 

— | . f ' ot - 


Prohibition. 565 


of treſpaſc. Dubitatur. P. 40 El. B. R. between * LetGu AND 8. where the 
Woop ] the plaintiff 
; ſurmiſed for 
a prohjbition, that he ſet ſorth the tithes, ard afierwards for ſome reaſonable cauſes (not ſaying what) 
he detained part of them, and tha the patſon had ſued him tor them in court chtiſtian, and thereupon it 
was demurred ; and Fenner and Clench held it to be good cauſe for a prohibition, they being, by the ſet= 
ting out, become lay cliatte's, for which he may have treſpaſs or detinue at law; but Gawdy and Pop- 
ham contra, becauſe this ſuit is azainit the party |:imfelr that ſet them forth, though the parſon, if he 
would, might tale his remedy 2y:int him at common law; and that this is proved by the words of the 
ſtatute of 32 IH. 9. that if azy do nt (et cut, or di detuin or wwithbold his tithes (which is to be 
intended after they are ſet out) ea be jurd in the court ebriſtian, Sc. For otherwiſe miſchief would 
enſue to the parton, becauſe he would tecr=tly ſet his tithes forth, ſo as the parſon ſhould not know 
thereof, and then atterwarl; world carry them away, Et adjornatur.—8. C. Mo. 912. pl. 1287. 
reports, that it was azrecd that if the owner himſelf does not ſet forth the tithes, or carries them away 
atter they are ſet forth, there the luft thall Le in the ſpiritual court for them. But if the owner ſets 
tuem forth, and e carries them away, no ſuit ſhall be for them in the ſpiritual court. S. P. 
12 Rep. 24. Frin. 44 liz. Sprat v. Heal. But where after ſeverance a flranger carried them 
arvay, and the parſon libetled againſt the owner of the land for the tithes, who prayed a prohibition ; it 
was adjudged tant no prohibition ſhould go, becauſe he might plead the ſame matter in bar in the ſpi« 
ritual court. 4 Le. 7. pl. 30. Hill. 25 Eliz. B. R. Gerrard's caſe. 
A parithioner ſevered the tithes from the g parts, but being in a cloſe the gate was locked, fo as the 


pa ſon could not come at them, and he ſued in the ſpiritual court; and there the queſtion was whether 


the gate were locked or open. And thercup n a prohibition was brought, ſuppoſing this to have been a 
temporal matter; for the tithes being ſevered are lay chattels. But the Court ſaid, that alchough the 
tithes be ſevered, yet by the ſtatute they remain ſuable for in the ſpiritual court, and then the other is 
but a conſequent thereof, an! therefore is triable there; an4 if they refuſe to allow his proofs, as it was 
ſurmiſed, (but not within the prohibiticn) it was ſaid that he ought to appeal. Cro. E. 343, 844. 
Pl. 26. 43 Kiiz. in C. B. Biackwell's caie. 


O42. If the churchwardens of a pariſh have uſed time out of 2 Bulſt. 164. 


mind to elect the clerk of the pariſh, and ſuit in the eccleſiaſtical 5. & bur 
not S. P. 


court to remove iim, and put in ce of the election of the parſon, a Suit was in 
prohibition lies. Mich. 22 Ja. B. R. between WALTOOLE AND the ſpiritual 


Col pwril, for the clerk of St. Thomas Apoſtles in London, court togfts- 
bliſh a clerk 


prohibition was granted by conſent of the parties to try the cuſ- hol by the 


tom. Intratur, Hill. 22 Ja, Rot. 177. And like prohibition parſon, by 
granted between BRO] YE AND CRawsHawe, for Whitechapel reaſon of the 
pariſh. P. 19 Ja. B. R. Rot. 177. And like prohibition the church- 
granted between BEAUMONT AND WESTLEY, for the pariſh of St. — and 
1 52 3 . pariſhioners 
Cuthbert's in Wells in the county of Somerſet. P. 17 Car. B.] — 


hibition, upon ſurmiſe of a cuſtom that the pariſhioners at their veſtry ought to chooſe him; and after 
diverſe motions a prohibition was granted ; for they held that it was a good cuſtom, and that the canon 
cannot take it away. Cro. J. 670. pl. . Trin. 21 Jac. Jermyn's caſe. In ſuch a caſe, Mich. 
16 Car. B. R. the Court ſaid they would adviſe,. and appointed that precedents ſhould be ſearched what 
had been done in ſuch caſes. And the caſe of Trin. 21 Jac. was Cited, but nothing more is ſaid of the 
matter. Cro. C. 589. Orme v. Pemberton. — Py cuſtom he is eligible by the pariſhioners not- 
withſtanding the canon, and then the election is determinable at common law only. Per Hale Ch. B. 
Hard. 379. Mich. 16 Car. 2. in cafe of Dawſon v. Fowle, 

*[566] 


43. If a clerk of a pariſh claims by a cuſtom to have a certain A clerk of 


quantity of bread at Chriſtmas of every inhabitant of the pariſh, and —— 


ſues for it in the ſpiritual court, a prohibition lies; for it is not the court 
like to a + penſion due to a parſon for a || regiſter of the ſpiritual chriitian for 
court may have an aſſiſe of his office. Mich. 8 Car. B. R. be- his fee, 


£4 ++ > Which are 
tween MarsH AND BROOKE, per Curiam reſolved, and prohibi- called tar. 


tion * granted to York, the plaintiff there being the pariſh clerk of gitivnes 


Berſtoll in Yorkſhire.] | — 


Rep. 71. Hill. 16 Jac, in Biſhop's caſe; cite: the Regiſter, fol. 52. for he is quodam modo an officer 

ſpiritual ; and cites 21 E. 4. 47. | 

-” + You — Penſiunt ſhall be demanded in the ſpiritual court. Br, Prohibition, pl. 21. cites 

the Regiſter, fol. 47.- Pentin ifuing * an 2ppropreatict, Lg by preſcriptiony is ſuable in 
Tt 4 | 


canon. And 
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the eceleſiaſtical courts; fa it could not begin put by the grant and inſtitutjion of ſpiritual perſ.ns, 
And therefore if the duty be traverſed, it may be tried there. Per Holt Ch. J. Saik. 58. Paſch. 
12 W. 3. B. R. Smith v. Waliis. — S. P. 1 Szlk. 333. Mich. 13 W. 3. B. R. in caſe of Ballad 
7. Gerard. 


[Ag. If a ſuit be in the ſpiritual court againſt a ſeme for exer- 
ciſing the trade of a midapife without licence of the ordinary againſt 
the canons, a prohibition lies; for this is not any ſpiritual func- 
tion of which they have conuſance. Tr. 9 Car. B. R. between 
Benſtin and Cripps reſolved, and prohibition granted to the court 
of audience. ] | 

S. c. Hob. [As. If a preſentment be made by the churchwardens of a pa- 

246. pl. riſh in the eccleſiaſtical court, that J. S. a pariſhioner r a railer 

fanny and a fewer of diſcord among the neighbours, a prohibition lies; 

Her. 132. for this belongs to the leet and not to this Court, unleſs that it 

— 5 and was in the church, or fuch like. Hobart's Reports, caſe 311. 
zu. Gar, between SMITH AND PANNLL, prohibition granted.) | 


Hill. 4 Car. 
C. B. and ſeems to be taken from Hobart. 


S. C. Hob. [46. If the pariſhioners of a pariſh /ibel in the eccleſiaſtical court 
1 te male prof of divers manners of tithing in perpetuam rei memoriam, 
Jac.—Het. a prohibition lies; for this ſ is] conceived to be a ſtrange attempt. 


4 $3. ＋ Hobart's Reports, caſe 319. between NAPPER AND STEWARD. } 
1 . 2 A. ® 
C. B. but ſeems to be taken from Hobart. 


[47- If a ſuit be in the ſpiritual court ex officio, or otherwiſc, - 
Fol. 237. for * @ ay ts the church for the pariſhioners, a prohibition lies up- 
nn ſurmiſe that it is a common highway; for it ſhall be tried at 
of ways for common law whether it be a highway or not. Tr. 15 Car. 
carrying B. R. between SMITH AND BTNNUT. Per Curiam, prohibition 
r .antcd.} | 


to court | 
chriſtian, as appears by 2 Ed. 6. and F. N. B. in conſultation, 51. A. and Linwood in his Treatiſe or 


Tithes. Jo. 230. Halley v. Halſey. 


S. P. Anda [g. Tf the chyrchwardens of a church ſue for a way to the 


— church, which they claim to appertain to all the pariſhioners 3 


2 Roll. Rep. preſcriptian, a prohibition ſhall be granted; for it is temporal. L. 
76 Tia. 16 Ja. B. R. between the Churchwardens of BrTHORNE Axb. 
4 Kn Bows, prohibition granted accordingly.” 

v. Bedoe. | 

1 - — 49. If the churchwardens of a church ſue J. S. in the eccle- 
Rep « — ſiaſtical court, becauſe he and all thoſe who have been ſeiſed of ſuch an 
pl. 29. And houſe, Sc. at the perambulation of the pariſhioners of the pariſh, 
— xm &c. have uſed to find a refreſhing for them, ſcilicet, bread and ale, 
1 and to ſuffer them to reſt themſelves there ; a prohibition ſhall be 
cuſtom for granted, becauſe they claim it in nature of a corody, and if this 
1 Il be ſuffered great inconvenience may enſue. M. 13 Ja. 
dine with B. R. 1he wardens of the church of Urrixcron's caſe in the 
the lord county of Berks reſolved, and prohibition granted. Hill. 15 Car. 
may; B. R. like prohibition prayed for the ſame pariſh in one Lock's 
whether he and the churchwardens of the ſame church upon a ſuit by them in 
was ſuable the ſpiritual court, but it [was not granted, but referred to juſ- 


for this in - in his circui 0 
the fpirieayy dice Jones when he comes in his Circuit.) 


coutt.——8ce (E) pl. 14s 


[50. If 


* 


„ 


* 


Prohibition. 


{50. It the pariſhioners of a pariſh have %, time whereof me- 
mory, &c. to eleft one churchwarden, and the vicar another, and 
a canm is made that the vicar fhall elect both, and he does accord- 
ingly, and the pariſhioners elect one according to the cuſtom, and 
the ordinary diſallows him and eſtabliſhes the two elected by the 
vicar, a prohibition ſhall be granted. P. 5 Ja. B. R. The pa- 
riſhioners of RolVEN DON in Kent adjudged.] 
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S. P. Foy 
otherwiſe 
the parſon 
might have 
all the au- 
thority of 
his church 
and pariſh, 
Fer Hub. 
bard, Noy, 


31. Butt's caſe, The canons ought to be according to the law and cuſtom of the realm, and they cannot 
make churchwardens that werr e/ gible to be denative, without an act of parliament z and the canon is 


to be intended where the paifon hag the nom:nation of churchwarden before the making of the canon. 


Ver Coke Ch. J. Noy, 139. Anon. — . C. cited Vent. 267, Hill. 26 & 27 Car. 2. B. R. in an 


anonymous caſe, where the Court ſaid that cuſtom would prevail againſt the canon. 


C51. Tr. 7 Car. B. R. between SHIRLEY AND BROWN. Rot. 1391. 
A prohibition granted againil the churchwardens choſen by the par- 
n of St. MaGxus near London Bridge, by force of the canon, 


upon a ſurmiſe that the pariſh has a cem te eleft both churchwar- 


dens. P. 4 Car. B. R. Rot. 420. DRAPER AND STONE for AB- 
CHURCH in London, prohibition granted. ] 


S. C. cited, 
and a man- 
damus 
granted to 
ſwear the 
churchwar- 
den choſen 
by the pa- 
riſhioners, 


hecauſe the eccleſiaſtical court cannot try the cuſtom of chuſing, as is here alleged, Raym. 439, 440. 


Paſch. 33 Car. 2. B. R. Carpenter's caſe. Sce Mandamus (H. 3). 


[5 2. If the wardens of a church ſue in court chriſtian, J. S. 
ſuppoſing by their libel that he and all whoſe eſtate he has in cer- 
tain land next adjoining to the church-yard have uſed time where- 
of memory, 2 repair ſs much of the fences of the church-yard as was 
next adjoining to the ſaid land, a prohibition lies; for this ought 
to be tried at the common law, inaſmuch as it is to charge a tem- 
poral inheritance. Mich. 14 Car. B. R. The churchwardens of 
CLarDoN AND DUSNCOMB. ] 


The eccleſi- 
aſtical court 
can have no 
conuſance 
till the ca 
tem be tried 
at law, but 
that being 
tried and 
foundagainſt 
the plaintiff 


in the prohibition, a conſultation will go. Carth. 33. cites the caſe of Vanacre v. Spleen. 


[53. If a ſuit be in the ſpiritual court by 7he effictal ex promo- 
tione of one adminiſtrator againſt another pro ſalute anime for a te- 
merariaus adminiſ{ration by defendant of the goods of the inteſtate, 
and to hinder him to make an inventory, and to ſhew in an inven- 
tory annexed the particular goods; prohibition lies, becauſe other- 
wife they ſhall * try the property of the goods there, where he may 
have trover and conver/:on, or detinue at the common law for 


They may, 
in ſuch caſc 
of defend- 
ant"s deny- 
ing tbe pro- 
erty in the 
* Aff, and 
claiming i: 


himſelf, try 


them. Mich. 16 Car. B. R. between Say AND HARWARD, per ch 
Curiam. Prohibition granted to the conſiſtory of Winton in Helly E. 
el. 110. 
4. For marriage money, the ſuit lies in the ſpiritual court, and If a man | 
* 4 f. Br. Prohibiei 1 gives gords in 
therefore prohibition does not lie thereof. Br. Prohibition, pl. 21. g 
cites the Regiſter, fol. 46. | with bis 
daughter, ' 


and afterwards they are divorced, the wife may ſuc in the ſpiritual court for the goods, and no prohibition 


will lie thereof. F. N. B. 44. (C). 5 


55. Where the ſpiritual court ought to have juriſdiction, prohi- 
bition does not lie. Contra, where the temporal court ought to have 
juriſdiction. Br. Prohibition, pl. 23. cites 22 Af. 77. NES” 
of | | 7 5 D 
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56. If 2 man ſues in the ſpiritual court for cr? refers ed upen a 
leafe of tithes, or offerings, prohibition lies; for this is a lay ren 
Br. Prohibition, pl. 3- cites 44 E. 3. 32. 

57. Of a thing ⁊uhich as er ben their judgment in their ſpiritual 
court, the ſuit for it ſhall be in the ſpiritual court, Per Hill. Br. 
Juriſdiction, pl. 26. cites 11 H. 4. 85. 

[568] 58. If a man Frites a chaplain, or a man infro ſacros or dines, and 
he ſues him in the {piritua | court, prohibition lies; for they uf: 
there to excommunicate him for this ap and will not a{loil 
him of it till he has made a ſatisfaction to the party grieved. Br, 
Prohibition, pl. 18. cites 11 H. 4. 89. 

59. An action upon the caſe is Maintaina ble for nat doing divine 
fervi ice, though it be a ſpiritual matter. Br. Juriſdiction, pl. 43. 
cites 22 H. 6. 52. 

Go. In treſpaſs in B. R. againſt a parſen for taking gods, claiming 
them to be tithes by cauſe of filva cedua, and the Parſon ſued him in 
the ſpiritual court for the ſame matter, and upon this the Court 
granted a prohibition. Br. Prohibition, pl. 6. cites 38 H. 6. 14. 

Br. Spolia- 61. A prohibition ſhall go where the right of advozo/;n comes in 
der S. C. debate in ſuit of ſpoliation in the ſpiritual court. Br, Prohibition, 
pl. 7. cites 38 H. 6. 19. 

62. Sptiatin, and debate upon efppropriction, ſliall be determined 
in the ſpiritual court. Br. Juriſdiction, pl. 110. cites 38 H. 6. 20, 

63. A prohibition lieth for chauntries, chapels, prebends, and vica- 
rages, & c. F. N. B. 40. (G). 

64. If one be ſued in the ſpiritual court for the collation ts a 
grammar ſchl, a prohibition lies. F. N. B. 40. (L). 

65. The chancellor of N. made an order, and publithed it there, 
that every woman coming to be churched after cluld- bearing, according 
to the Jaw of the church of Eng. {ould come covered with a white 
weil, and that Eliz. Shipden, being admoniſbed of it, refuſed is conform, 
for which contempt ſhe was excommunicated, and a certificate thereof 
into Chancery, whereupon a capias was to be awarded againſt her; 
to prevent which, a prohibition was moved for, alleging this to be 
a new law, not allowed by any cuſtom or canon, &c. and offered 

obedience if there was any ſuch, whereupon the judges deſired the 
reſolution of the archbiſhop, who convened all the biſhops then in 
London to the number of 6, and they all agreed and certified, that 
this was an antient criſſem in the church of England ; thereupon the 
prohibition was denied. Palm. 296. Trin. 20 Jac. B. R. Shipden v. 
Dr. Redman, chancellor of Norwich. 
S.C. — re- 66. A chaplain, who was under a vicar, libelled againſt Ein for a 
un alike, Salcrg, and preſcribed that the vicar cught to pay bir 41. per 
Litt. Rep. annum for his ſalaryz the vicar ſuggeſted, it, That the chaplairs 
$1» were eligible by hin: ſelf, and therefore becauſe that chaplain awas 
not choſen by him, he is not chaplain, but is in of his own wrong. 
2dly, That the my ripticn for ſalary was 7riable at commen lan. 
It was inſiſted for the chaplain, that 4 ſalary was ſpiritual, as the 
eure is, like the cafe in D. 58. pl. 4. [it fhould be pl. 8.] But a 


prohibition was granted, till it was determined to w hom the 
election apperta: ned. Hetl. 36. Mich. 3 Car. C. B. the Vicar of 
Hall: fax 8 cale. | | 


5 67. In 


Prchibition. 


67. In caſcs of licences ts marry, granted by the ordinary, no 
prohibition lies, but the remedy is by appeal; but if it comes in 
gucſtion in eccleſiaſtical court, whether the words of the act of 
25 H. 8. give ſulicient power to the archbiſhop to grant licence 
there, it eccleſiaſtical court adjudge againſt the power, prohibition 
lies, and not otherwiſe, jo. 259. Paſch. 8 Car. B. R. Matingley v. 
Martin. 

68. Aſſets or not efſets is triable by the ſpiritual court. Mar. 97. 
Trin. 17 C. B. Anon. | 

69. If there be a je: inont of lands aud tithes without livery; and 
upon à libel for the tithes, the court does adjudge the tithes to paſs, 
though no livery, a prohibition ſhall be granted. Vent. 41. Mich. 
21 C. 2. B. R. but this ſeems only to be a point mentioned in 
Bates's caſe, and to refer to the caſe of Flutter v. Whiſkin, Paſch. 
35 FEliz. cited by Coke Ch. J. in Cro. J. 269, 270. in Robert's 
caie.] 

70. Libel was by the churchwardens of, &c. in the eccleſiaſtical 
court for 1/. 10s. 8d. vpn a cuſiom for payment of ſo much for 
being buried in the body of the church and a prohibition was prayed, 
ſuggefling that there was no ſuch cuſiom. The Court held ſuch a cuſ- 
tom mult be good, becauſe the pariſh is to be at the charge to make 
up the church floor; but if the cuſtom be denied, it muſt be tried 
at law; and therefore inclined, that a prohibition was to go, though 
ic was objected, that this duty belongs properly to the ecclcſiaſti- 
cal court, and no remedy lies for it elſewhere for ſo is the caſe 
of a modus decimandi, which may be demanded in the ſpiritual 
court, but if the cuſtom be denied, there ſhall be a prohibition, 
and ſo the caſe of a mortuary, ſince the ſtatute of H. 8. And af- 
terwards it being moved again, Hale Ch. J. being preſent, the 
prohibition was granted, which, Hale ſaid, was ſometimes granted 
pro defeftu juriſclictianit, and ſometimes pro defectu triatioms, as in 


508 


[ 569] 


this caſe and others, where the ground of the ſuit is preſcription z | 


for in their law they have ſometimes allowed preſcriptions of 20 
years, ſometimes of 4o years, but we admit none but what 
are de temps dont, Sc. Vent. 274. Mich. 27 Car. 2. B. R. 
Anon. | 

71. In a ſuit for fees for ſwearing churchwardens, and taking 
their preſentments, a prohibition was granted. 1 Salk. 330. Hill. 
5 W. & M. B. R. Goſlin v. Eilifon, 

72. A. was libelled againſt in the ſpiritual court ex officio for 
teaching ſchool contrary to the 575th canon, anno 1603. which is 
that no man ſhall teach a ſchool, except licenſed by the biſhop, 
and otherwiſe qualified, as the canon preſcribes, and now A. 
prayed a prohibition, ſuggeſting that every man at common law 
may tcach and inſtruQ another; that all canons, contrary to the 
law of the land are void, and do not bind the laity whereof he is 
one; that the ſtatute of 1 Fac. and 13 Car. 2. aue appointed penal- 
ties for keeping ſchool without licence; and that the expolition of 
all ſtatutes belongs to the king's courts 3 and the fingle queſtion 
was how far tis canon binds a lazman, which Holt ſaid was no 


due ſtion to be determined on a motion, and therefore granted a 
pro- 


S. P. F. N. 
B. 40. (L] 
in the new 
notes there 
(a).— And 
Holt Ch. J. 
ſaid, that 
prohibitions 
have deſery- 
edly gone to 
ſtop proceed- 
for teaching 
ſchoo! with- 
out licence, 
becauſe it is 
a point never 


: 


- 
. 
* 
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yet deter- probibition, and that they declare upon it. 12 Mod. 192. Paſch. 


* 10 W. 3. B. R. Oldfield and Sir Richard Raines. 
in the caſe of the King v. Hill. But a prohibition having been granted to the ſpiritual court to 


ſtay proceedings there on a libel for teaching ſchool wi hout licence, and it being moved in Chancery ts 
diſcharge the prodibition, Lord Keeper declared that he always was and fill is of opinion that keeping 
ſchool i; by the old laws of Englacd of ecclefiaftical canuſarce, and therefore diſcharged the order for a 
prohibition. Wms's Rep. 20 to 32. Mich. 170g. Cox's caie, — Bur upon being moved, that it was for 
teac bing /cbool generally, wwithiut ſaying wwhkat ſcleel, and that the court chriſtian could not have juriſ- 
dition of writing ſchools, reading ichools, or dancing ſchools, &c. which his lordſhip aſſented to, and 
thereupon granted a probibition as fe the teaching all ichoo.s but grammar ſcbuls, winch he thought of 
eccleſiaſtical cognizance, Willlams's Rep. 32, 33. ut ſupra. 


7z. Whether vicarage er nit {hall be tried in the ſpiritual court 
and ſo it is of an appropriation. 3 Salk. 378. Trin. 12 W. 3. 
B. R. Smith v. Waller. | 
3.0. Sk. 74. Suit cannot be in ſpiritual court for the fees of a regiſter ; 
4 ag for the office of regiſter of archdeacon 1s a ſreehold, for which 
B.R. an ailize will lic; and if ſo, a demal of the reaſonable and uſual 
fees thereof will be a diſſeiſin of his office. Per Holt Ch. J. 
12 Mod, 608, 60g. Hill. 13 W. 3. B. R. Ballard v. Gerrard. 
75. Motion for a prohibition, /ugge/ting, that where there is a 
diſpute beteueen a peculiar, and the prerogative court, whether bona 
netabilia cr not, it muſt be tried by the common law, and cited 
1 Mod. 211. But per Cur. this mult often have happened; and 
if a prohibition lay, there muſt have been frequent inſtances of 
it; where a prohibition is granted pr. defectu triationas, it is upon ſup- 
pgſction of different rules eſtabliſhed by the ſpiritual and common law, 
as in caſe of preſcription ; but as to bona notabilia, the ſpiritual 
and the common law are the fame, and the caſe quoted was not 
much regarded. 10 Mod. 272. Mich. 1 Geo. 1. B. R. Cotting- 
ham v. Lofts. | 
76. A pariſh clerk, choſen by the parſon by cuſtom, was li- 
| belled againſt 79 deprive him for drunkenneſs in church at the time of 
D570 ] divine ſervice, and for lewdne/r, and ether crimes of the like ſort, 
| which rendered him unfit for the ſervice of the ſaid office. It 
was ſuggeſted for a prohibition, that thoſe crimes are properly puniſh- 
able by indictment, and fo not cogniſable in the ſpiritual court, nr 
can the ſpiritual court determine that the party is guilty of crimes triable 
hy the courſe of the common law, before he is convicted of them at law ; 
but on the other ſide it was ſaid, that in this caſe the pariſh clerk 
being choſe by the parſon his office is ſpiritual, and conſequently 
the ſuit for a deprivation is proper in the ſpiritual court, but ad- 
mitted that it would be otherwite if the ſuit had been to inflict a 
corporal puniſhment for thoſe crimes, which are properly indict— 
able, and that ſo was the julgment in B. R. in the caſe of Towx- 
SEND v. THORPE, Trin. 13 Geo. 1. where a conſultation was 
awarded as to the ſuit for deprivation z but the prohibition ſtood 
for ſo much of the ſuit as went to punith the crime itfelf; and the 
caſe of THE CorPoRATION oF CARLISLE being mentioned to the 
Court, where a diſtinction was taken, viz. where the crime was 
againſt the duty of the party's office, as extyrtiqn in a judicial officer, 
le might be proceeded againſt to a deprivation or removal before 


conviction of ſuch crime in a due courle of law, otherwiſe not 
| | which 
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which difference was agreed by the court; and thereupon the mo- 
tion was denicd quoad the deprivation, that matter having been 


ſolemnly ſettled in the caſe of Townſend and Thorp aforeſaid. 
Gibb. 189. Hill. 4 Geo. 2. B. R. Newcomb v. Higgs. 


| EY g — — 
(G) For Seats in the Church. Fol. 288. 
| — 
Lr. THE diſpoſing of the ſeats in navi ecelęſiæ belongs of com- 1 diſpoſal 
mon right to the ordinary of the dioceſe, fo that he may {am 
place and diſplace whoamfcever he pleaſe.) church be- 
longs to the 


ordinary, and ſo of ſeats in a 5 of eaſe belonging to the matber church; and to know whether it be a 
church or not, is by knowing whether it has baftiſterium et ſepulturam. 12 Mod. 228. Lee v. Daniel. 


O2. If a man and his anceſtors, and all thoſe whoſe eftate he has 
in a certain meſſuage, have % time whereof memory, &c. ts re- 
pair an iſle in the church, and to ſit in it and no other, the ordinary 
cannot diſplace him; for if he diſplaces him a prohibition hes; 
becauſe he has it by pre/cription for 2 reaſonable conſideration. 
M. 11 Ja. B. R. per Curiam. M. 10 Ja. B. per Curiam. PiMME's 
caſe. Hobart's Reports, 95. 


Frances v. Ley. 


12 Rep. 104. 
S. C. by 
name of 
Corven's 
caſe —alias 
Corven v. 
Pym.—8. P. 
Cro. J. 366. 
Hill, 12 ae. 
in the caſe of 


But where a libel was for a ſeat in a church, the defendant ſurmiſed in C. B. 


that he and bis anc. ſtors bare nj: time out of wid, &c. to bawe an ifle with a ſeat in the ſaid church for 
bimſelf and family, and thereupon prayed a prohibition ; but becauic it did appear upon examination of 
che party himſelf, that the * pariſh have always ue d to repair the ſaid 72 and ſeat, the coutt would not 
grant a prohibition; fot that proves, that his anceſtors were not the founders of the ſaid aſle and ſeat. 
Allo anctber man hath a'ways uſed to fit ævith him in the ſaid teat, which alſo proves, that it does not 
belong to him alone. Godb. 199. pl. 236. Trin. 10 Jac. C. B. Garven v. Pym. But otherwiſe 
for a ſeat in an iſle, a man may preſcribe 5 becauſe it may be preſumed, that his anceſtor, or he whofe 
eſtate he has in the houſe and land in the parith, had built the iſle. Mo. 878. pl. 12 32. Mich. 10 
Jac. Pym v. Gorwin. 12 Rep. 104. CoxveN's caſe accordingly, and that it ſhall be intended that 
fuch building the iſte was done with the aſſent of the parſon, patron, and ordinary to the intent to 


have it only to himſelf. S. C. 3 Inſt. 202. Cap. 97. 
cites S. C. | 


2 Watſ. Comp. Inc. Svo. 711. cap. 39. 


If the iſle has been uſed to be repaired at the charge of all the pa iſh in common, the ordinary may 
there from time to time appoint whom he pleaſes to lit there, notwithſtanding any uſige to the con- 
tary, Reſolved per Cur. Cro. Jac. 366. Hill. 12 Jac. in the ſtar- chamber. Frar:c2s v. Ley. 


[3. If a man preſcribes, that he and his anceſtors, and all thoſe 
whoſe eſtates they have in a certain meſſuage, have uſed t9 fit iu a 
certain ſeat in navi ecclefie time whereof memory, &c. in conſide- 
ration that he, & c. have uſed time whereof memory, &c. to repair 
the ſaid ſeat. If the ordinary removes him from this ſeat, a prohi- 
bition lies; for the ordinary has not any power to diipole of it; for 
it is a good preſcription z and by intendment there may be a good 
conſideration for the commencement of this preſcription, though 
the place where the ſeat is be the franktenement of the parfon. Er. 
12 Ja, B. Crossr's caſe reſolved per Curiam, and a prohibition 


granted to the Biſhop of Exeter; for Croſſe was a2 pariſhioner of 


his pariſh of Silverton. NI. 13 Ja. B. between Lavcn and Hus- 
SEY. Reſolved, and prohibition granted and tried by verdic#, 
M. 13 Ja. B. between + Boerner and Dax or BaiLy. Hobarc's 
Reports, 95. Same calc. | 


he muſt claim it as belonging ta his b:uſe, and not otherwiſe ; for properly it Belorpe to 27 


571 
S. C. by 
name of 
Huſſey v. 
Ley ton. 12 
Rep. 105» 
Paſch. 10 
Jac. in the 
ar- cham- 
ber. Re- 
ſolved ace 
cordingly. 
For it he 
hath it by 
preſcription, 
he has as 
good a right 
in the ſeat 
az he has in 
luis houſe ; 
but obſerve, 


ure - bouſe, 


if any manor be, and ng; tet. m4n7, which includes other innants, farmers, and inhabitants. 


Ons 


— — . cy ot rs 
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One cannot preſc be for a ſeat in be y of the cbnreb, but thoſe are dj ſyoſable by the patſ en and 


churchuudens; but tor a lcat in ar Je he may. Mo. 97s. tym v. Corwin, In a protuibition 
the queſtion was, whether a pre er. en 12 an ee in a church IA be and all 11. e, Oc. uſed ts repair 
as deli girg te a Fancy Wie te bed no aWellng at, lut en land, were good ? The Court inclined 
tha: it was not good, but ordered the prohibition to go, and defendant to p'ca1, that it came judiciaily be- 
ferz them. 2 Mind. 233. Hill. 20 & 30 Car. 2. C. B. Shambrook v. Fettiplace, 

A freceriftiin for a teat in the church rat. ene myſangii where he inhabits, is a temporal thing, and 


a probib. tion Was £14! ed. Noy, 120. Anon. 
A bel was in the bid, op's court of Exeter for a feat, which the (A urc/ mvardins had aſſigred to M. in 


whoſe right the plaintiff c:aimed to fir there; the defendants the: g ed now for a prohi thition a 
preſeriptien 42 f 7 e tor the ſeat, as being an ancient feat an: L. ging te their tine in W. ard 
tat fr and ail ti, Te. bed ujed p refair it, It was Coubtcd, whether this prefc.ipiion in nawy 
ecclifig was good, but it were good | in an iſle, Th e Court inciines that tuch preſcription in navi ec- 
cle may ve for ſpecial cauje, as tor repairirg, but they would no: grant a prohitition. 5 Med. 430. 
Paſch. 11 W. 3. Crock v. Sampſon. 

Wuste a man has a right by preſcription to a ſcat in the church, he may ſue in the ſpiritual court 

for quietirg lis f alen, and may admit his preſcription to be tries there 25 a cefendant does 2 miadzs 
_ 4 penſen * PIeiC1iptione 2 Salk, 551. Jacob v. Daliow.—; Lied. 436. P.ſch. 11 W. 3. 5. C. 


+ tlob. 6g. pl. 79. S. C. 


12 Rep. 10% [g. But if a man preſeribes to have a ſeat in navi eccleſiæ gene- 
. rally, withzut the ſaid confideraticn 9 repairing the feat, yet the 
$: ofa in Ordinary may diſplace him. M. 11 ja. B. R. per Curiam. NM. 
— 13 Ja. B. between Boortizy and Day or UAILY. Hobart's Re- 
and conitnt 
being ans Ports, 95. 9. C. Per Curiam.] | 
burying there, without uſing to repair it, gains ns peculiar property. Cro. J. 365. Frances v. Ley, —— 
S. . Nvy, 104. Day v. Bedingiieid. 

Reræratus of a ſeat ought to be given in eidtee, though it be not mentioned in the declaration. 


Sid. 203. Paſch. 16 Car. 2. B. R. in caſe of Þ.xton v. Fatem<n. 


[5. The ordinary hath nothing to do with the ſeats in the chapels 
annexed to the houſes 2 ymen, as of nobles, &c. Tr. Ja. 12. B. 
agreed.) 

See pl. 8. (6. If a layman by the diſſolution of monaſteries, has a mo- 
naſlery, in which is a church, parcel thereof, and he Suffers the ba- 
riſpicners by a long time to come to it to hear divine ſervice, and 
10 uſe it as their pariſh church ;, this thail give jurzt ict ion to the or- 
dinary to order the ſeats, becauſe now in fact u i; a pariſh church, 
though before it was not ſubject to the ordinary. Tr. 12 Ja. B. 
BuzzarD's caſe held. ] 

*ſ[ 572] (7. If there be a cyom in a pariſh, that 12 of the pariſhioners 

Poph. 140. may elect churchwardens, the which cut “A] have power by 

ow ” we the cuſtom to repair the ancient oats, to erect now in navi eccleſia, 

Brabin v. and appoint what perſons all fit in them, And the churchwardens 

Tradum, ſo elected erect a new ſeat in navi eccleſte, and appint a certain man 

_ provi- zo fit there, and after the ordinary decrees, that another ſhall have 

gr2n::d, be. the ſeat, a prohibition lies; for the cuſtom has fixed the power of 

cauſe this the diſpoſing of the ſeats to the churchwardens. P. 16 Ja. B. 

Ei et, R. between BRAPIN and TREDENNICK, for a feat in the church of 

is not g; Breock in Cornwall. Reſolved, and prohibition granted. But it 

for the jeat was alſo partly granted becauſe the ſentence of the ordinary was, 

E that Tredenham ſhould have the ſeat + ts him and his heirs, and that 

1 Fol. 289. 
none ſhould diſturb him under the pain of the greater excommu- 


— — 
belongs not nication, which is unteaſonable; and by this ſentence he and his 


rae 2 heirs ſhall have it, though they be not inhabitants within the 
uU 

houſ- ; 29 parith. ] 

W uld' it be e e, then when the perſon leaves this place and dwells in another be might ret ain the 
oct, which ; Hot reaignables 1 


Prohibition. 572 


It was ſuggeſted for a probibition, that time cut of mird the færiſbic gert, at the'r ov el age, had re- 
paired all the ſeats in the church, and that by reaſon thereof they had been time out of mind diſpoſed of 
by the churc.wardens, but tizat the biſhop had now taken upon him the diſpoſal of the feats ; and for 
the p untiff was cited this caie of Fredennick. Jones J. faid, that de communi jure the oriinary has 
the diſpoſal of the ſer's, and de communi jure the pariſhioners ought to rep ir Gem, and fo nothing 
appears here to ouſt the ordinary of his jurifaiction z for they have oniy faid, that the pariſhioners have 


repaireq at the charge of the pariſh, wincl is no more than what is their ducy to do, and for which they 


have the eaſement of fitting in them, though by the diſpoſition of the ordinary; whereupon the prohi- 
bition was denied by the whole Court. 2 Lv. 241. Hill. 30 & 31 Car. 2. B. R. Greaterchy v. 
Beardſley.— Raym. 46. 8. P. in the ſame term in C. B. LaxGry v. Cnurz, where the caſz 
wii, as appeared by the libel, that ne B. being ſe el of land in Stretham, n 1511. bail: a houſe upon 
i, and a eso in te church, at his n «fl, in 1637, fer bimſe'f ard bis family, and atierwards ſold 
houſe aud pew to Chute the detendant and his heirs 5 and che ordinary by ſentence in the eccl:/irſtical court 
anne the pep to the ſaid beuſe. Notwithtanding which the churchwardens would have piace! the 
plaintiff in the ſaid feat, But by tte Ch. J. & 2 ]. a prohibition was denied; and the Ch. J. 
iaid, that if ſuch ſaggeſti n ſkovld hold, the ordin-ry's juriſdiction would be totally ſet aſide: but Atkins 

held that 2 prohibition lay, becaute tha caſe did not differ from the caſe of Brabin. And North Ch, 
J. cblerved, that in the principal ca e the detendant claimed on:y for hiaitelf and family, whereas bad be 
claimed for him and his brirs, he ſcems to admit, that a robihitian wvould lic. 

&$ prohibition was prayed to the ſpiricual court, where the pariſ ners preſcribed to diſpoſe of the pexi a 
excluſive F the ordinary. Put per Cur, that cannot be; and the ordinary's not acting might be, becauſe 
there was no occ.lion for his intermeddting ; but that cannot veſt the right in the churchwardens, who 
are only a corporation capable of goods, but not of inh-ritance;z ſed adjorn-tur. 1 Salk. 167. Hill. 
3 Anne, B. R. Preſgr-ve v. Churckwar.ens of Shrewibury. 


[8. If a layman, by the diſſolution of monaſteries, has a my- Watl.Comp. 
naſlery, in which is a church, parcel ꝙ it, and ne ſuffers the pa- , H my a 
rifhioners about GO years to come there and hear divine ſervice, and cies Wt 
he himſelf has uſed by all that time to have the placing of men there 
in the ſeats, the ordinary cannot diſplace them, becauſe the ſaid 
patron had ufd by all the time that it had been uſed for the pariſh ' 
church, to have the placing in the feats. Tr. 12 Ja. B. BuzarD's 
caſe.) 

9. A foreigner, though occupying lands in the pariſh, ſhall not See pl. 6, 
be taxed for reparations of ſeats in the church, becauſe he has no 
benefit by them in particular. Per omnes. 2 Brownl. 10. in the 
caſe of Glover v. Wendham. 


o. When preſcription for a ſeat in a church, and priority there Ae - 424. 
R. Carle- 


alſo is claimed by preſcription, it is triable in this court { of B. R. Wa 


by an action on the caſe, and not in the ſpiritual court, Per Cur. ton. Noy, 


agreed. Lat. 116. Paſch. 2 Car. in Hutton's caſe. 78. S. C.— 
All contro- 


verſies concerning ſeats in a church are determinable before the ordin ry, except where one claims a 
ſeat by preſcription. Per Cur. 12 Mod. 401. Paich. 12 W. 3. B. R. Anon. : 


11. It was ſuggeſted for a prohibition, that within ſuch a pariſh 
there is ſuch a cuftcm that the inhabitants of ſuch and ſuch ancient 
tenements have {at in the firſt ſeat of ſuch an iſle, that the biſhop re- 
moved them, and gave licence to others to fit there; and becauſe 
they went to /ry the cu//om in the ſpiritual court, he prayed prohi- 
bition, inaſmuch as it is an idle cuſtom ; and that where courts held 
plea for an idle cuſtom, they ſhould be prohibited, and cited the 
caſe of TorsALL and FERRERSS. Hob. 175. But it was denied 
and Pemberton Ch. J. ſaid, that here beſides cuſtom, the Court has 
conuſance of the matter, placing and diſplacing being in the ordinary, 
ſo that if the cuſtom were out of the caſe, yet they might proceed; [C573] 
but in Tops al L's caſe they proceeded only upon the cuſtom, which 
being a vain unreuſonable one, they were prohibited. Skin. 7. Mich. 


33 Car. 2. B. R. Anon. 3 
| 12. The 
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poſed, for that the church auas new built by the pariſhioners ; and 
9 | N 


Prohibition. 

12. The plaintiff brought an action of the caſe, and declared, 

that he was ſeiſed of 3 ſeats in ſuch a part of the church, belonging 
to an ancient meſſuage, and that the defendant diſturbed him, &c. 
Exception was taken, 1ſt, For that he ſhezu not, that he hath re- 
paired theſe ſeats; this was held a good exception, and that he 
ought as well to ſhew it in an action fur caſe as upon a prohibition, 
2dly, For that he preſcribes that he was ſeiſed of 3 ſeats appertain- 
ing le an hee, whereas he ought to ſay, of an houſe, to which the 
feats were appertaining. And it was ſaid in this caſe, that the free- 
hold of a ſeat may be in one, though all the church beſides be in 
the parſon ; becauſe churches are of lay foundation, and the patron 
might at firſt except it; but this ſhall 77 be intended unleſs ſpecially 
ſoewn. Skin. 34. Hill 33 & 34 Car. 2. B. R. Freem v. Dane. 

13. Bill 2 quiet one in the peſſeſian of an iſſe in the church, the 
plaintiff having obtained a decree before the ordinary, was gs, 
with coſts ; for this Court executes not their own decrees by a bill 
without examining. the juſtice thereof; but we cannot examine if 
the biſhop has done right, nor will ſuch a decree bind his ſuccei- 
fors. 2 Vern. 226. Paſch. 1691. Baker v. Child. 

14. The churchwardens of Ludlow were libelled againſt for 
Pulling down ſeats between ſuch and ſuch ifles of the church, and 
anciently belonging to the Lord Preſident of Wales, &c. without 
leave of the biſhop, and fer erecting new ſeats there, and placing people 
therein after admonition, &c. The plaintiffs /ugge? for a prohibition 
the ſtatute of magna charta, that no man ſhall be diſſeiſed of hs 
freehold, &c. that all cuſtoms and preſcriptions ought to be 
tried at common law, that in the pariſh of Ludlow he church 
wardens, by the conſent of the pariſhioners, c. have uſed to diſpoſe 
of ſeats in the church, &c. that they had diſpoſed of certain 
ſeats to the bailifts of Ludlow, which being ruinous, the plaintifts, 
by the command of the ſaid bailiffs, pulled down, and erected new 
ſeats in the place of the old ones, notwithſtanding whuch, the de- 
fendant cited them into the ſpiritual court, &c. A prohibition 
was granted. 2 Lutw. 1032 & 1037. Mich. 4 W. & M. Cole- 
batch v. Baldwyn. | 

15. Preſcription for a pew in a church by reaſon of his houſe ; 
aſhdavits were made, that he was not, nor is an inhabitant there; 
this is not ſufficient, for paſeſion only is enough without living there. 
12 Mod. 40. Paſch. 5 W. & M. B. R. Anon. | 

16. It was ſaid that anciently there were no pews in churches, 
but only forms, and that it had been a good preſcription to ſay that 
time out of mind the corporation did repair ſuch an ifle in the church, 
ratione cujus the mayor and aldermen fat there ; for though the 
right be in the whole body, the enjoyment may be and enure to a 
ſelet number. 6 Mod. 231. Mich. 3 Ann. B. R. in caſe of Ja- 
cob v. Dallow. | 

17. Alibel was for 2 ſeats in the pariſh-church of King's Norton; 
the defendant pleaded that ſhe was in preſſion of 2 ancient meſſuagts 
to which thoſe ſeats belonged z which plea being objected to by that 
Court, the plaintiff now moved for a prohibition, which was op- 


for 


1 


_ — qa — — — 


Prohibition. t 573 


for that reaſon there could be no preſcription to the ſeats, but 


that they were in the gift of the biſhop; fo a conſultation was 
prayed. The plea tendered by the defendant was ſuch as could 
not be tried in the ſpiritual court, becauſe they cannot hold plea 
of the inheritance of the ſeats, nor of any thing which concerns 
the freehold 3 ſo the prohibition mult ſtand. 8 Mod. 338. Mich, 
11 Geo, 1725. Swetnam v. Archer. 


(H) Juriſdiction. Reparation. [Oy the Church.] L 5714] 


[1, 183 eccleſiaſtical court has conuſance of the reparation 
navis ecclefie. Co. 5. JEFFERIES caſe, 67. Reſolved.) = 
[2. If a man continues, and inhabits in ohe pariſh, and has land in A libel was 
another pariſh which he himſelf cccupies there, he ſhall be charged for r 


2 . n . ” to the repairs 
this land to the reparation of the church of the pariſh in which ofthe chirchs 


the land lies; becauſe he may come there when he will, and he is 4 fer books 
to be charged in reſpect of the land. Co. 5. IETERET, 67. Re- „ 
ſolved. Tr. 11 Ja. B. AxpREWS's caſe; per Curiam. Contra in which 

| 8 | ariſh he 
M. 40, 41 El. B. R. per Curiam, ] r 
his bands, but was net an inhabitant, nor had any houſe therein. And this being ſuggeſted for a prohi- 
bition, Popham was at firſt of opinion that it was not good, becauſe ſuch as do not inhabit within the 
pariſh have no benefit of the divine ſervice there. But upon ſhewing the precedent of this caſe of Jeffries 
v. Foſter, and to the opinion of which caſe all the juſtices here agreed, Popham changed his opinion. 
Cro. E. 659. Paſch. 41 Eliz. B. R. Paget v. Crompton. ————5S, P. refoived as to the having lands 
in a vill, and not inhabiting there. Cro. E. 843. pl. 24. Trin. 43 Eliz. C. B. Stephenſon v. 
Caſe. But in a prohibition in B. R. it was held, that no man ſhould be charged for his land to 
contribute to the church reckenings, if he doth net dell in the ſame pariſh, or unleſs he conſents thereto. 
Mo. 554. pl. 749. Penner v. Crompton. 

But Paſch. 8 Jac. it was reſolved by the whole Court, that for and towards the reparation of a church, 
the land of all, as well of foreigners there inhabiting, as of a'l others, is liable thereunto; and this is fo 
by the general cuſtom of the place, and this is to be ra ſed by a rate impoſed according to the value of the 
land, and that in the nature of a fifteenth ; and this is not merely in the realty, And by Williams and 
Yelverton Juſtices, and Fleming Ch. J. it is not the land but the perſon of Lim who eccupieth the land 
is to be charged. Per Velverton J. a man is chargeable for reparations of a church by reaſon of the 
land, and for the ornaments in the church by reafon of his coming to church. And per Williams J. 
and Fleming Ch. J. if the party have land there, he is chargeable for both, whether he comes to church 
or not; for that he may come to church if he pleaſe. 1 Bulſt. 20. in an anonymous caſe. S. P. 
2 Roll. Rep. 262. Mich. 20 Jac. in Wilmore's cafe, 


[3. But if an inhabitant of a pariſh leaſes his land which he has in S. c. and 


another pariſh, reſerving a rent, he ſhall not be charged where the ”. 
land is in reſpect of the rent; becauſe there is a pariſhioner and the Jaa 
inhabitant who may be charged. Co. 5. JEFFREY, 67. b. Reſolved. 2 there- 
M. 5 Ja. B.] ham Ch. j 

. ham Ch. J. 
changed his former opinion, in the caſe of Paget v. Crompton. Cro. E. 650. - When there is a farmer 
of land, he ſhall not be charged alone; for there is no reaſon that a poor huſbandman that pays rent for 
his land, and perhaps to the utmoſt value, ſhall build churches; but as it may be unknown to the pa- 
riſnioner and churchwardens who has the fee in reverſion, they may for that reaſon impoſe all the tax 
upon the farmer, and he by way of anſwer may fay in the ſpiritual court that he is farmer; and there. 
upon the tax ſhall be divided between him and his landlord, according to the rate that his land is of 
greater value than the rent, and upon the landlord according to the quantity of the tent, quod non fuit 
dedictum. Quere; for in JxrFr1s's car, 5 Rep. it is reſolved, that the farmer only is charge 
able, and that conſultation was granted, but not for this reaſon, but becauſe the reverſioner had pleaded 
an inſufficient plea in the ſpiritual court, viz. that he was not an inhabitant, &c. which was not a good 
plea, and alſo for the great delay cohieb he had uſ:d, having brought two appeal, and after a prohibition, 


and. ſo had put the parſþ to 60 J. expence for the recovery of 61. and for this reaſon principally; and ae 


up the matter in law, <vas the conjultation awvarded ; for he had ſurceaſed his time. 2 Roll. Rep. 270. 
Hill. 20 Jac. B. R. the churchwardens of.. In fuch caſe che tenant mult be charged, and 
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not the owner, and the ſuggeſting that the lands were in the occupation of the tenant, and that himſelf 


did not inhabit there, is a good ſuggeſtion for a prohibition, 4 Mod. 14%. Trin. 4 W. & M. 
B. R. Anon. 


4. A man cannot be charged, in the pariſh where he inhabits, 
or land which he has in another pariſh, to the reparation of the 
church; becauſe then he may be twice charged; for he may be 
charged for it in the pariſh where the land lies. P. 16 Ja. B. R. 


Sir H. BUTLER againit Reſolved, and prohibition granted, 


Co. 5. JEFFREY, 67. 

[575] (5+ If a petit chapman takes a ſtanding for a rent in the waſts of 
S.P. 4 Mod. manor within the market for 2 or 3 hours every market-day, to ſell 
_ B A. bis commodities, the market being held there one day every week, 
B. R. in an but he inhabits in anther pariſh, he cannot be rated to the repara- 
anonymous tion of the church for this ſtanding. M. 20 Ja. B. R. between 
* HoLLyNEs and the churchwardens of KETTERING in Northamp- 

tonſhire ; reſolved, and prohibition granted accordingly.] 
Themiſ-rat= [G. If a citizen of London rech a houſe in the pariſh of A. 7 
— 5 ng duell there in the time of the fickne/s in London, and has not any 
tions, is no land in the pariſh, and after he is e 204. for the reparation 
cauſe of pro- of the church, where others who have 100 acres of land in the ſame 
—_ pariſh pay but 6d. yet no prohibition ſhall be granted upon ſuit 
463.— Fr, for the 208. in court chriſtian, becauſe they have juriſdiction of 
_ zpon the thing; and therefore may order it according to their law, 
a cuſrow in + 9 1 
ou, arg M. 5 Ja. B. Sir RoBerT LEE's caſe, per Curiam. ] 
that the pariſhicners cugbt to be rated according te the value rf their ſbeep- walli, and not of their farm: er 
ae. 2 Roll. R. 463. | | 


A libel was [7. If there be a chapel of eaſe in a pariſh, and ſome part of the 
againſt the pariſh have uſed time whereof memory, &c. alone, without others of 


inhabitants . . . 
of B. 2 viii the pariſhioners, 20 repair the chapel of eaſe, and there to hear ſer- 


in the pariſh vice, and marry, and do all other things, but only they bury at the 


— mother church, yet they ſhall not be diſcharged of the reparation 
parzebial of the mother church, but ought to contribute to it; for the 
ebur:b, B. chapel was ordained only for their eaſe. M. 13 Ja. B. between 
yy the Wardens of As4Tox and the inhabitants of CasTLE BROMACE. 
B. « cate) Hobart's Reports, 91. ] | | 
parocbic!, : 
end parochial riter, and that they repair their oaun chape!, ard that ratione ind: time out of min they 
bade bern d ſcharged of the repair of the parochial church of A. The Court granted a prohibition, and 
ordered the plainuffs to declare, who declared that th bud in B. a chapel parochial or church of B. 
within the pariſh of A. where time out of mind have been a body of a church, chancel, bells, and all 
ct ber parechial treſ hies, and divine f-rwice ard ſacraments, and a diſtinct perambulation of B. and A. ſeverally. 
And that the inhabitants of B. newer quent to the church of A. nor have they any ſeats there, and that 
they have diſtin churchwardens; and make nc other uſe of the church or churchyard of B. but for burial 
only, and that time out of mind they have repaired their patochial chapel of B. and the inhabitants of A. 
have ben exempted from that charge, and ratione inde the inhabitants of B. have time out of mind been 
diſcharged from repairing the church of A. and yet have the defendants libelled againſt them to repair 
it, &c, The defendants demurred ; it was inſiſted for the plaintiff, 1ſt. That a preſcription generally, 
without ſhewing any cauſe to exempt them from repair of the pariſh church, is not good ; for of common 
right every pariſhioner is liable to it. 2dly, As to what is ſaid, that they repair their own parochial 
chapel, that cannot be a ſufficient cauſe, becauſe it is for their own eaſe ; and therefore cannot diſ- 
charge them from what they are liable to of common right. zdly, If there is any ſuch cuſtom, it 
might be pleaded in the ſpiritual court; and this by the expreſs words of the ſtatute circumſpecte agatis, 
viz. de ceclefia diſcooperta vel cemiterio non clauſo non jacet prohibitio. It was admitted on the other 
fide, that a general preſcription to be diſcharged from repairing, &c. is not good; but here is a good 
cauſe ſnewed, (viz.) want of ſeats in the parochial church, and not going thither, unleſs to bury ; and 
this might have a reaſonable commencement, as by an agreement upon the multiplying the houſes in = 
; pa 7 
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pariſh, and Its growing more populous ; befides, here is a cuſtom alleged; and though the repairs 
of churches is exprelsly within the ſtatute cireumſpecte agatis, yet when a cuſtom is in queſtion, it is 
temporal matter, and muſt be fried in the temparal courts, becauſe their law and the common law 
viffer in the eflence of cuſt-ms ; and the Court was of this opinion, ſo adjudged that prohibition lies. 
And the Court adviſed the defendant to take iſive upon the cuflom. 2 Lev. 186, Hill. 23 & 29 Car. 2. 
B. R. Wiſe v. Creeke. | | 


[8. So in the {aid cafe, if the inhabitants, who uſe to repair the 
chapel, preſcribe that they time whereof memory, &c. have uſed to Fol. 290. 
repair the chapel, and ratione inde have been diſcharged of the repara- 2, 

; x | = Libel was 
tion of the mother church, yet this thall not diſcharge them of the for repairs of 
reparation of the mother church; becauſe it is not any direct pre- be church 


ſcription to be diſcharged, but it is razrone inde ; ſcilicet, of the re- 22 
; . . was ſuggeſted 
paration of the chapel. M. 13 Ja. B. in the ſaid cafe of ASHTON.) for a prohi- 

bition, that 
„ey are x parcchial chapel in another pariſh, and that the inhabitants of the chapelry hawe time out of mind 
lad a farichial chapel, and divine ſervice and jacruments, &c, and have uſed to be exempted from the 
repair of the parochial church, bells, &c. in confid-ration that they bade been charged to the repair of their 
* 201 chapel, and that they have repaired the fame, &c. And the prohibition was granted. 2 Lev. 102, 
Paich. 26 Car. 2. B. R. Brown v. Paltry. 3 Keb. 286. 32 5. S. C. — hy reaſon of re- 
pairing a chapel of eaſe, that he had been time out of mind exempted from contributing towards the 
repairs of the church, was held a good preſcription, Frcem. Rep. 468. pl. 644+ Trin. 1678. Wiſe 
v. Green. 

A prohibition was moved for. The /.be! was fir rates tæsvards the repair of a church ; it was fuggeſ- 
ted that they bad uſed to repair a chapel a tempor: u, &c. but foraſmuch as they had not allegid it to 
be 4 „ bad all parochial ries, the prohibition was denied ; for if but one is omitted (as burial) 
no prohibition ſhall go, and therefore they were adviied to amend the ſuggeſtions, Comb. 132. Trin. 
1 W, & M. in B. R. Hufley v. Caſſock. 

*[576] 


[o. If the chapel be 3 miles diffant from the mother church, and 
the inhabitants who uſed to come to the chapel have uſed always to re- 
pair the chapel, and marry and bury there, and never within 60 years 
were charged to repair the mather church, yet this is not any cauſe 
to have prohibition, but they ought to Vero in the ſpiritual court 
their exemption, if they have any, upon the endowment. Hill. 

8 Car. B. R. per Curiam, prohibition denied, it being moved by 
Mr. South.) 

[10. If a man be ſued in the ſpiritual court for reparation of See {K) pt. 
the church, no prohibition ſhall be granted upon a /urmſe that 3˙ nw 
cther perſons have land «within the pariſh, «who ought to be charged 
with the reparation of the church as we!l as himiclf, and are not 
charged with it; for if this be true, it is a good plca there, and 
if they do not allow it he ought to appeal. Tr. 9 Car. B. R. be- 
tween Per Curiam, and prohibition denied accordingly.] 

LTI. If the men inhabiting in a clpelry preſcribe to be diſcharged See pl. 7 and 
time whereof memory of the reparation of the mither church, and N 
they are ſued for reparation of the mother church, a prohibiton 
lies upon this ſurmiſe. Hobart's Reports, 92.] 

12. A libel was for a rate for repairing the church, The defend- 
ant ſuggeſted, iſt, That his lands were over-valued, viz. 100l per 
annum when they were worth but 6ol. 2dly, That there was a 
cuſtom in the pariſh that they ought not to be rated alter the value 
of their houſes and lands, but ly according to the value of Heir 
/heep-walks. As to the firit, all the Court except Whitlock re- 
ſolved, that the rates ought to be according to the value of their 
lands; and therefore the valuation thereof properly belongs to 

Uu 2 them- 
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themſelves; and the church being the houſe of God, a cuſtom in 
prejudice of the repairs thereof is void, for of common right 
houſes and all lands are chargeable to it. And the Court ordered 
him to ſuggeſt the cuſtom, and omit the value, and then they would 
conſider whether a prohibition ſhould go. 2 Roll. R. 463. Mich. 
22 Jac. B. R. Holland v. Kirton. 

13. It was ſuggeſted for a prohibition, that there was a cuſtom 
in the pariſh that the pariſhioners ſhould be rated towards repair 
of the church, ſo that ſuch tax be in proportion to the tax pro do- 
mins rege: and that the tax there for his lands to the king was but 
25. and yet he was rated to the church 5s. Per Cur. this is a 
ſpiritual matter, and ought to be tried in the ſpiritual court. And 
ſo a prohibition denied; but if any thing is offered in proof, 
which is allowable by our law, and they will not allow of it, in 
ſuch caſe a prohibition ſhall go. Beſides, it is nt ſhewn what ſort 
of tax this tax pro domino rege, which he mentions, is, but it is utter- 
ly uncertain. And afterwards a conſultation was awarded by the 
whole Court. Lat. 217. Paſch. 3 Car. Longmore v. Churchyard, 

[577] 14. Ina prohibition it was the opinion of the whole Court, that 
rick _ if a church be ſo much out of repair, that it is neceſſary to pull it 
S. C. Mos. dirun, and that it cannot be otherwiſe repaired, then, upon a gene- 
236. pl. 2. ral warning given to the pariſhioners, the major part of the pa- 
ee And rithioners then meeting according to ſuch notice may make a rate 
* in Jer pulling down of the church, and building of it upon the old 
eaſe of a foundation, and for making of vaults where neceſſary (as they 
eee were in this church, by reaſon of the *ſpringing water) and though 
as of repair, the rate be higher than the money paid for doing all this, yet it 
the biſhop's is good, and the churchwardens are chargeable for the overplus, 
1 they not being able to compute to a ſhilling. And that if any of 
yy the the pariſhioners refuſe to pay their proportion according to the rate, 
whole pariſh they may be libelled againſt in the ſpiritual court; and if the /ibe/ 
ctr go '* alleges the rate to be pro reparatione eccleſie generally, though in ſtrict- 
and that if a neſs eccl;ſia contains both the body and chancel of the church, 
church be yet by the opinion both of the Court of C. B. and of the Exche- 
2 quer, it all be intended that the rate was only for the body of the 
increaſed, ſo church but in this cafe it was made appear clearly, that the rate 
that of n*= was only for the body, and that the miniſter was at the charge of 
— pac , the chancel. And both Courts agreed, that when a prohibition 
larger is moved and deſired, on purpoſe to ſtop ſo good a work as the 
e _ building a church, the Court will nat compel the parties to tale iſſue 
097.5 — upon the ſuggeſiicn, when upon examination they find it to be falſe, 
may raifea and therefore will not grant a prohibition; for if the rate be un- 
COINS duly impoſed, the party grieved hath a remedy in the ſpiritual 
* OED” court, or may appeal it there be a ſentence againſt him. After- 
the repairing wards the Court of B. R. was moved for a prohibition in this caſe, 


i, and that and it was denied. So that in this caſe there was the opinion of 


the conſent : 
of — all the 3 courts. 2 Mod. 222, 223. Paſch. 29 Car. 2. in Scacc- 


| — St. Mary Magdalen Bermondſey church in Southwark. 
ng mo. 15. A libel was in the eccleſiaſtical court of Hereford again the 


parſon impropriute, io repair the chancel of Bradwarden. Upon a 
ſuggeſtiau, that ene F 8, had a feat there time out of mind for = 
an 


Prohibition. 


and his family, and privilege of burial there, and hat he time out 
of mind had uſed to repair the chancel, a prohibition was granted, 

ecauſe this is a preſcription triable at common law, Freem. 
Rep. 300. pl. 360. Trin. 1681. C. B. Anon. 

16. The plaintiff being /ued in the eccleſiaſtical court for repairs 
F the church ſuggeſted, that he had built an iſle, and repaired it at his 
ewn charges, and moved for a prohibition. | Cur. unleſs it be ſug- 
geſted, that he fits in the iſle, and hath no benefit of the navis eccle- 
fie, there is no cauſe for a prohibition, for a man may build an 
iſle for his conveniency. Freem. Rep. 301. pl. 363. Trin. 1681. 
C. B. Weeks v. Oxenden. 

17. Prohibition was prayed to the conſiſtory court of London, 
becauſe ſuit there was againſt the maſter and wardens of the com- 
pany of ----- for a tax impoſed upon the hall of the ſaid com- 
pany for the repair of the pariſh church; and it was ſaid that the 
tax is not impoſed upon them in their natural capacity, but upon 
the lands of the body politic. Per Cur. a prohibition ſhall not 
iſſue; for the land of the company are chargeable to the repairs, and 
the ſpiritual court (who has the conuſance of the matter) has no 
other proceſs than citation, which cannot be executed upon an ag- 
gregate corporation, which is not viſible in law; ergo the citation 
of necellity ought to iſſue againſt the officers of the corporation, to 
whom it belongs to pay the tax, and allowance may be made to 
them upon their account. 2 Jo. 187. Hill. 33 & 34 Car. 2. B. R. 
Thursfield v. Jones. 

18. Libel was, that the church and chancel of D. were out of re- 
fair, and that the churchwardens made a rate upon the inhabitants 
fer the reparation of both, and that they accordingly had repaired bath, 
and beautified the ſame with ornaments. It was ſuggeſted. for a pro- 
hibition, that of common right the chancel ſhould be repaired at 
the ſole charge of the parſon; and Hat rates for repair of a pariſh 


church ſhould be made by the pariſhioners, or the major part of them, 


and not by the + churchwardens alane. And by Holt Ch. J. by the 
civil and canon law the parſon is obliged to repair the whole church, 
and it is ſo in all chriſtian kingdoms but in England; for it is by 
the peculiar law of this nation, that * the pariſhioners are charged 
with the repairs of the body of the church; beſides, this is one 
entire rate as well for repairing the chancel, to which the pariſh- 
1oners are not liable, as for repairing the church to which they are 
liable, ſo as it cannot be diſtinguiſhed how much was aſſeſſed to- 
wards the repairs of the one and the other ſeparately; and for 
theſe reaſons a prohibition was granted generally to the whole 
ſuit upon this rate, though it was very much inſiſted on the other 
ſide, that the prohibition might go quoad the rate for repairs of 


the chancel only, Carth. 360. Mich. 7 W. 3. B. R. Hawkins 


v. Rous. 


houſes within the pariſh by a rate to be made with the conſent of the major part of th 
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5781 
12 Mod. 83. 
.C.by name 
of Price Vs 
Rouſe. — 
Salk. 165. 
S.C.by name 
of Pierce v. 
Prouſe. 
5 Mod. 389. 
Hawkins's 
caſe, and 
there the 
libel fet 
forth an an- 
cient cuſtom 
in the ſaid 
pariſh, that 
the adorn- 
ing the in- 
ſide of the 
chancel had 
been done by 
the church. 
wardens at 
the charge 
of the on- 
ers and oc- 
cupiers of 


e pariſhioners 


having reſpect to the annual value of the houſes, that the chancel wanted reparations and ornaments, 
and that the churchwardens with conſent, &c. made a rate confirmed by the biſhop, whereby the de- 
fendant was rated 171. 15. for mills and racks, within the ſaid pariſh, which was his due proportion 


according to the yearly value of the houſ-s there, and that he had not paid the ſame. 


The defendant 


deuieo the cuſtom, which was found for the plaintiff, but for che delendant it was found, that the rate 
| Uu3 
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was not made by the major part of pariſhioners. Per Curiam, wwith-ut a ſpecial cuſtom the par iſhienery 
ere net io repair the chancel ; the parſon is bound te do it of common right; but here a temporal inherit. 
ence is te b» charged by a particular cuſtom, the churchwwardens muſt Brig the def raants within the cuſtom, 
otherwiſe it is not good; for it is the cuſtom that gives the juriſdi tion: now in this cate the cuſtom 
was alleged for owners of houſes to repair, and they have rated the detendant as owner of a mill, which 


cannot be intended a houſe; for in a præcipe quod reddat, a mill cannot be denianded by the name of 


domus, but it muſt be de molendino. Adjornatur. 

1 Libei was againſt the pariſh for not paying a rate made by the churchwardens only, and this being 
ſuzgeited for a prohibition, and that by the law the major part of the parith mult join; it was ſaid by 
Twiſden J. that perhaps nz more of the pariſh ccni come tegetber; to which it was ſaid by the counſel 
for the prohibirion, that if that did appear it would be fomethi;g. Mod. 79. Mich. 22 Car. 2. B. R. 
Anon. — S. P. per Cur, Vent. 357. Trin. 35 Car. B. R. Thursfield v. ones. 

The ſpiritual court may compel the pariſhioners to repair their pariſh chu ch it out of repair, and may 
EXcommun.ca'c every one till it be repaired, and ſuch as are willing to contribute muſt be abſolved till the 
greater parr of them agree to aſſeſs a tax, but the Court cannot alleſs them towards it; per North Ch, |, 
to which the others agreed, and that the churchwardens cannot; for none but a parliament can inmoſe 
a tax; but the greatet part of the parith may make a by-law, and to this purpoſe they are a corporation; 
but if a tex be ill:gally impoſed, as by a f commiſſion from the biſpep to the parſon and ſome of the pa- 
richioners to aſſeſs a tax, yet if it be aſſented to, and confirmed by the major part of the pariſhion.rs, they 
in the ſpiritual court may excommunicate ſuch as refule to pay it. Mod. 194. Hill. 26 & 27 Car. 2, 
C. B. pl. 25. Rogers v. Davenant. S, P. And Ta prohibition was granted to a libel for a tex 
made by ſome pariſhioners by virtue of a commiſſion from Dr. Exton the chancellor of London, 
becauſe that way cf taxation by commithoners is againſt law; and though the ſpiritual court may 
compel the pariſhioners to make a tax, yt they cannot conſtitute commiſſioners to make one. Freem, 
Rep. 286. pl. 330. Hill. 1674 Anon. but ſeems to be S. C.—S, P. 2 Mod. 223. Paſch. 29 Car. 2, 
in the Exchequer by North Ch. J. faid it had been Iitely ruled fo in C. B. S. P. by Holt Ch.. 
12 Med. 328. Mich. 12 W. 3. and that the ſpiritual court may excemmunicate for not meeting and 
making a rate; and that though one, who ſues in the ſpiritual court, amits in bis libel any matter ⁊ubich 
euld make agairſ bim, as was done in the principal caſe there, viz. that the rate was made by the 
commiliiocers of the eccichaſtical court, yet they of the iber fide may ſuggeſi it. 


Ney, 131. 19. Libel in the ſpiritual court for net paying a pariſh rate for 


A tne epairs of the church, and ſuggeſted for a prohibition, that all 


wardens of pariſh rates were to be by majzrity of pariſhioners ; and that every 
Hobleton. rate, after it is collected, becomes void; and that this rate was 
| es z not by a majority, &c. and that the ſuit was to pay this in pur- 
and thouts ſuance of an old rate collected many years before, Per Holt, here 
be 136. and the ſuggeſtion recites an ancient rate, which they ſay was to be 
— 4 a ſtanding order for all times to come; and that they have con- 
It waz agreed firmed that rate, and that the libel is for want of a new payment 
in both the according to it, and cited Noy, || 131. $ 126. in point, for a pro- 
_ that hibition in this caſe, and ſaid, that all that the ſpiritual court can do, 
uch rate is 
nat good to is to make an order that the church be repaired, but not to aſſeſs a 
bind the in- quantum. A prohibition was granted. 12 Mod, 327, 328. Mich. 
— 4 11 W. 3. Blank v. Newcomb. 


faid in the firſt caſe that it is good by way of direction how and how much ſhall be levied. 


[579] | (I) Reparation. [Chapel of Eaſe.] 


see (H) pl. [I. IF there be a parochial church and a chapel of eaſe in the 


© Sy - ſame pariſh, and the chapel of eaſe had time ꝛbherecf memory 


Church- all ſpiritual rites except burial, and this has uſed to be done in the 
warden of church parochial, and becauſe they who have uſed to go to the chapel 
_— of eaſe, have uſed time out of mind 10 repair a part of the wall of the 
ports, tat by church-yard of the parcchial church, and in conſideration thereof, and 


the better becauſe thoſe who are of the chapel of caſe have uſed time out of 


—_ mind to repair the chapel of eaſe at their own coſts, they have been 


the preſcrip- time out of mind d:/charged of the reparation of the parochial —_ 
| | 'This 


the 
ory 
the 
el 
the 
nd 


”; 


ben 
<th, 
his 


Prohibition. 


This is a good preſcription, and there if they are ſued in the ſpiri- 
tual court to repair the parochial church, a prohibition hes. Tr. 
15 Ja. B. R. between the inhabitants of the pariſh of STRATFORD, 
and the inhabitants of the chapel of eaſe of LUDDINGTON, prohi- 
bition granted, and then was ſhewn a precedent. P. 44 El. Rot. 417. 
between MARSHALL AND ASHLEY, Prohibition granted for the 
chapel called DeusrorD againſt the pariſh called RinGsTEAD. ] 
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tion was not 
good ; for 
the eaſe of 
ſame ſhall 
not be a diſ- 
eaſe to the 
reſt of the 
pariſhioners; 
for Popham 
ſaid, that the 


efſent is not requijite to build a chapel of eaſe ; and then the ordinary and the pariſh cannot charge the 
pariſhioners with greater charge, yet now it was ordered that a prohibition be granted, and that defendants, 
if they pleaſe, might demur upon it. And cites 5 Jac. B. R. a Derbythire caſe, where a prohibition in 


juch caſes was denied, 


Though a man, &c. time out of mind has repaired a chapel, yet if it be not a predia/ cbapel, having 
chapel-wardens belonging to it, tis no reaſon to exempt him from a church-rate to repair; and if he 
repairs leſs than bis proportion, it may be a queſtion, if it ought to diſcharge him, Per Holt, Farr, 122. 


Hill. 1 Ann. B. R. Anon. | 


C2. If a chapel of eaſe has uſed a tempore, &c. to have all ſacraments 
except burial, and the inhabitants within the chapel, alſo always have 
repaired the chapel, and preſcribe in confederation of 3s. and 4d. per 
annum, paid for reparation of the mother church to be diſcharged of 
the reparation of the mother church. If the inhabitants of the cha- 
pel are ſued for reparation of the mother church, a prohibition lies 
upon this modus. P. 11 Car. B. R. between PENNELAND AND Tore 
prohibition granted. GoosEy was the chapel, and STANDFORD the 
mother church in the county of Berks. Tr. 11 Car. B. R. in the 
ſame caſe the prohibition confirmed, and ordered to be tried at the 
next aſſiſes. But Mich. 11 Car. a conſultation was granted in this 


caſe, becauſe the prohibition was granted after ſentence in the 


ſpiritual court that there awas not any ſuch cuſtom.) 

3. The inhabitants of a chapelry within a pariſh were libelled 
againſt for nat paying towards repairing the pariſh church. The cafe 
as appeared upon the libel was, the inhabitants of this chapelry 
had never hitherto contributed, but had alaways buried in the mother 
church, till H. 8th's time, when the biſhop conſecrated a burial-place 
for them; in conſideration auheresf they agreed to pay towards the 


repairs of the mather church. It was held by Holt. Ch. J. that 


by the common law, the pariſhioners of every pariſh are bound to 
repair their church; but by the canon law, the parſon is, and fo 
it is in foreign countries. In London, the pariſhioners repair 
both church and chancel, though the freehold is in the parſon, 
and it is part of his glebe, for which he may bring an ejectment. 
In the principal caſe, thoſe of a chapelry may preſcribe to be exempt 
from repairing the mother church, as 2where it buries or chriftens 
within itſelf, and has never contributed to the mother church; for 
in that caſe i ſhall be intended cs-eval, and not a latter erection in 
eaſe of thoſe of the chapelry ; but here it appears that the chapel 
could be only an erection in eaſe, and favour of them and the 
chapelry ; for they of the chapelry buried at the mother church 


till H. 8th's time, and then undertook to contribute to the repairs 


of the mother church. 1 Salk. 164. pl. 2. Ball v. Croſs. 
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Prohibition. 


— 29. (K) Juriſdiction. Reparation. Ornaments. 


Lr. IF a man be rated for the ornaments of the church according 
to his land which he has in the pariſh, a prohibition lies 


becauſe he ought to be rated for them according ts his perſonal eſtate, 
M. 20 Ja. B. R.) g 


8. P. Wa. [z. If 2 man who is not an inhabitant in the pariſh, but has land 


<4 = there, is rated for the ornaments of the church according to the 


Anon. For land, a prohibition lies; for the inhabitants ought to be rated for 
ſuch taxzz= them. M. 20 Ja. B. R. Per Curiam. Reſolved, and prohibition 


tion for or- 


ts: granted, this being moved by Maſter Yelverton, who ſaid that it 
perſonal had been divers times ſo reſolved, ] 
only. 2 Roll. 
Rep. 262. Mich. 20 Jac. B. R. Wilmore's caſe, and ſeems to be S. C.—S, P. by the Ch. J. to 


which Chamberlayne J. agreed, and none denied it, Ibid, 270. Hill. 20 Jac, B. R. The Church- 
wa: dens of © ++ + + « — See the laſt note to pl, 4. 


* (H) pl. ['3, If all the pariſhioners are not rated for the reparation of the 


But then iz Church, but ſome are and ſome are not, and thoſe who are rated 


muſt be al. are ſued in the eccleſiaſtical court, a prohibition ſhall be granted, 


l:zed, ttat 7 B. R. ; 
_ = M. 11 Ja. B. R. Per Curiam.] 


wa offered in the eccleſiaſtieal court, becauſe reparation of churches is proper for their cognizance. 
Vent. 308. Paſch. 29 Car. 2. B. R. Anon. . 


Poph. 197. | [4. If the major part of the pariſhioners of a pariſh, where there 


S. C.— 


anne agree that there Pall be a fifth bell, and a 5th is made 
The pariſh a K : f 
of B. levied accordingly, and they make a rate for payment for it; this ſhall bind 


2 tax upon the liſer part of the pariſhi not agree to it; 
i the lads Her þ pariſhioners, though they do g : 


i for otherwiſe any obſtinate perſons may hinder any thing intended, 

In the pariſh 5 
for new cg. and which is fit for the ornament of the church. Mich. 2 Car. 
ing their > B. R. between per Curiam. Prohibition denied, it being 
2 — moved by Maſter Wilde. This concerns the pariſhioners of BRoMs- 
orre, bue GROVE in Worceſterſhire.) 
they excepted 
900 acres of wed of the biſhop of London, pretending they were diſcharged ly cuſirm, A parithioner 
was ſued, and ſentence given againſt him in Paul's, and the ſentence E upon appeal, and now 
he prays a prohibition. And Serj. Crew ſaid, that this cuſtom was egainſt law; whereupon Do- 
— ard the Court ſaid to him, that he Gould make his ſuggeſtion, and then he ſhould have a 
pro: 1DItONs 

Belis are only church ornaments, and are a ger ſenal charge upen inhabitants, and not upon thoſe who 


live elſewhere, though they occupy lands in that pariſh. 3 Mod. 211. Paſch. 4 Jac. 2. B. R. Wood-e 


ward's caſe.— But 1 Saik. 164. Trin. 1 W. & M. B. R. S. C. by name of Woodward v. Makepeace 
it was held per Cur, that though he does not perſonally live in the pariſh, yet by having lands in his 
hands, he is tazable ; and whereas it was pretended the bells were but ornaments, it was held, they 
were more than mere ornaments z that they were as neceſſary as the ſteeple, which is of no uſe without the 


bells; and Holt Ch. J. ſaid, if ke be an inhabitant as to the church, which is confeſſed, how can he not 
be an inhabitant as to the ornaments of the church ? _ | 


5. The churchwardens libelled for a rate made to repair the 
church, and for dividing the church houſe (which did not belong to 
the church] into ſeveral roms for the uſe of the poor, and for pay- 
ments of the marſhalſea money, and for making new chimes. It was 
ſuggeſted for a prohibition, that the things mentioned in the rate 
are jumbled together, and ſuch as are not cognizable in the oy 

2 oe tu 


d 
« 
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tual court, and that the chimes are only ornaments ; but it was 
anſwered, that they are not only ornaments, but uſeful and con- 
venient; and a prohibition was denied per tot. Cur. Lutw. 1019. 
Hill. 36 & 37 Car. 2. C. B. Watkins v. Seyman & Webb. 

6. Rate to pay for ornaments in proportion to the yearly value See (H 
of racks and mills is not good. 5 Mod. 391. Hill. 9 W. 3. 18. Marge 


Hav kins's caſe. | 

7. A prohibition for libelling in the ſpiritual court for a pariſh [ 5814 
rate for mending and cleanſing the pariſh organs, was granted, 
12 Mod. 416. Mich. 12 W. 3. B. R. Anon. 

8. A rate was made at a veltry for building of a gallery; and for 
refuſing to pay his part, a pariſhioner was ſued in the ſpiritual 
court, and thereupon he now prayed a prohibition, becauſe a 
pariſh could not be taxed for the building a gallery, which is 
neither uſeful nor ornamental to a church, But this was not 
much regarded by the Court. 10 Mod. 13. Mich. 9 Ann. B. R. 
Forte v. Buviere. | | 


* 
5 


(L) Ii what Caſes it ſhall be granted for a collateral 


Cauſe. 


[1, FF a ſuit be in the ſpiritual court to try the bounds of a pariſh, See (E] H. 
a prohibition ſhall be granted, for they ſhall not try it. „. 

Mich. 14 Ja. B. R. FisHER and CHAMBERLAINE. Reſolved H. Rep. 332. 

41 El, B. R. between PirEr and BARNABVY. Adjudged and prohi- pl. 39. And 


bition granted. H. 13 Ja. B. R. between“ FosrER and Hrve, — 
Adjudged,] — 
would try 


the bounds of a pariſh ; and the plaintiff in the prohibition bed for title, tba: the parſorage 755 iate 
came te the creaun by the flatute of diſſelutions, and that queen Mary granted it to a corporation, who leaſed 
It to the plaintiff 2 a certain term, but did nr ſpetu the letters patents, nor the deed of grant from the 
corporation; and thereupon it was demurred for a conſultation, for this was reſolved 10 Rep. in Dr. 
Lrvrixrp's caſe, not to be good. And Coke Ch. J. faid, that they would have the letters patents 
and the deed ſhewn to them a latere; becauſe for the default of pleading them, a conſultation hall not 
be, granted for the ſpiritual court to try the limits of the pariſh. And after they joined iſſue by conſent. 
S. the plaintiff ſued in the ſpiritual court fer tithes againſt the defendant wvithin the pariſh of C. The * 
defendant ſaid, that the tithes are within the pariſh of A. and the parſmm of A. came in pro intereſſe ſus 
and there upon they proceeded to ſentence, and that was given againſt S. who nixv ſued a probibition z and 
the queſtion was, if within ſuch a pariſh or ſuch a pariſh be triable by the law of the land, or by the 
law of the church? Wray Ch. J. ſaid, it hath been taken, that it is triable by our law. Fenner, the 
pope has not diſtinguiſhed pariſhes, but has ordained that tithes ſhall be paid within the pariſh, 3 Leg 
129. pl. 182. Trin. 28 Eliz. in B. R. Stranſham v. Collington. S. C. Cro. Eliz. 228. pl. 17. 
a prohibition was granted; for the bounds of the pariſh are triable at common law. | 
The bounds of parithes, though coming in queſtion in a ſpiritual matter, ſhall be tried in the temporal 
court. This is a maxim in which all the books of common law are unanimous, though our pro- 


vinciĩal conſtitutions expreſsly mention limits parochiarum, among the matters quz mee ad forum eccle- 


— een pertinere noſcuntur, and quæ non poſſunt ad ſeculare forum aliquatenus pertinere. 1 Gibi. 
* 7 2 39. X ; Us : 

The reaſon why bounds of pariſhes are triable at common law, is becauſe the preſcription is the ground 
thereof; per Hale Ch. J. and per tot. Cur. This is of right, and not to be denied where grantable. 
3 Keb. 286. Paſch. 26 Car. 2. B. R. in the cafe of Brown and Bard v. Palfry. 

But where prohibition was prayed, becauſe the bounds of 2 vills in the pariſh of A. eame in queſtions 
the prohibition was denied by ail the Court ; for though the bounds of a pariſh are not triable, the hounds 
of a __ in the ſame pariſh are triable in the cccleſiaſtical court. Lev. 78. Mich, 14 Cat. 2. C. B. Pet- 

V. aleman. 


[2. If a vicar of a pariſh /ibels againſt another to awid his inflitu= 
tion to the church of D. which he ſuppoſes to be a chapel of eaſe 


appcr- 


Prohibition. 
appertaining to his vicarage, and the defendant ſuggeſts, that D. 
75 a pariſh by itſelf, and not a chapel of eaſe, a prohibition ſhall be 
granted; for they ſhall not try the bounds of the pariſh. Mich. 
14 Ja. B. R. FisHER v. CHAMBERLAINE. Adjudged for the church 
of OAKELY and CLAPHAM; and yet there he alledged it, ſubdole 
libellundo.] 

C3. If the queſtion be in court chriſtian, whether a church be a 
parechial church or but a chapel of eaſe, a prohibition lies. Tr. 
3 Ja. B. The Wardens of St. Samysox's caſe of Cornwall. P. 9 
Car. B. R. between ELIE Vicar or ALDERBURXE in the county of 
Wilts and Cooke. Prohibition granted, I being for the vicar ; 

[ 582 ] and upon this, iſſue joined, whether they were ſeveral pariſhes, 
and tried by verdict to be one pariſh.] 

LJ. If in a pariſh there be a chapel of eaſe and a vicar theres diſ- 
tine from the par:chial church, and the vicar is endowed of the 
tithes of the pariſhioners <vho are inhabiting within the chapel, and 
the vicar ſues one of the pariſh who is not within the chapel, and 
he ſays, that he 1s of the pariſh and not of the chapel, a prohi- 
bition {hall be granted; for now the bounds of the chapel come in 
queſtion. H. 15 Ja. B. R. between the vicar of the chapel of 
Bos rox in Cornwall and another of the pariſh of 

(5. If the churchwargens of a pariſh ſue a vill for reparation of 
their church, ſappgſing the vill is be an hamlet within their pariſh, 
and the vill \ pleads} that it is a pariſb of itſelf, and not an hamlet 

® Fol. 292. of the other “ pariſh, a prohibition ſhall be granted; for now the 
ny und: ef the pariſh come in queſtion. Tr. 16 Ja. B. R. be- 
tween PERRY and ThHouas plaintiffs, againſt Prohibition 

granted.) 8 
A prohibi- [G. If a ſuit be in the conſiſtory of Durham for tithes of land 
ho —_ lying in Berxwick, no prohibition thall he granted upon a ſurmiſe 
ty abareſur- that the land lies in Amerton in the kingdom of Scotland, and not in 
% that he Berwick ; for though this be true, yet it may be that the parſon 
11 gl ought to have the tithes thereof. Tr. 11 Car, B. R. between 
parſon of D. MoRTON and RospoN. Per Curiam, after a prohibition upon 
— in ſuch ſuggeſtion made, a traverſe taken, that it does not lie in 
F.C Amerton in the realm of Scotland, a conſultation granted; and 


S. 11 4 it = . : ; g 
appears in it ſeems it was partly in reſpect to the ſaid realms of Scotland and 


tbe pleading : - . 
in the irt England in pint of late. | 
tual court; for they there ſhal! not be judges of the bounds of the pariſh. By the Court. Noy, 147. 


Philips v. Slacke, cites 5 II. 5. 10. 22 E. 4. 24. 


[7. If a man who has land by deſcent ſues another in the eccle- 
ſiaſtical court for calling him baſtard, a prohibition ſhall be granted; 
for it tends to temporal diſinlieritance. M. 3 Ja. B. R. per 


Curianm. ] | 
Tf a fuitbe [S. If a man ſues for a legacy in the ſpiritual court againſt an 


in the ſpiri- executor, and he there pleads that he has not aſſcts but for debts ; if | 


re the court difallows this plea, a prohibition ſhall be granted. Paſch, 


whereof they 15 Ja. B. R. between SINGLETON and WapE. A prohibition 


— granted accordingly, | 
therein a plea is pleaded which is triable a: the common law, yet if they will L= Je plea, they ſhall 
have juriſdiction thereof, and try it; otherwiſe a prohibition lies. Agrecd per Curiame Cro. E. 595» 
pl. 3%. Mich. 39 & 40 EIL Zz. C. B. ia tle caic of Some ſet ve Markiia'ns if 
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If goods are dewi/ed is RE. as fon and beir of A. and B. ſues the executors in the fpiritual court for the 

goods, and the wrontors ſay, that B. is net ſon and beir of A. and thereupon they are at iſſue z it was 
eld, that the ſpi:icual cuurt ſhall have juriſdiction, becauſe it is deperdent on the firſt matter; beſides B. 
would otherwiſe be :emedilets, for he cannot fue tor che goods fo deviſed in tne temporal court, Kelw. 
110. a. pl. 33. Caſus incerti temporis. 

dy it devitee of goods ſues for them in the ſpiritual court, and the executor pleads ne dewiſa pas, this 
N.a'l be tried in the lame court; becaule the principal thing is mereiy ſpiritual, and this iſſue depending 
upon the principal, ſhail enſue the ſame cuurle, and be tried in the ſame court. Kelw. 110. b. pl. 33. 
Cuſus incerti temporis. 

S- if A. deviſes goods to B. and dies, and B. ſues in the ſpiritual court for the goods, and the defendant 
ſays that the property of the geads is bis z this property ſhall !e tried in the ſpiritual court, and yet it is 
a temporal thing. Kelw. 110, b. pl. 34. Caſus ince:ti temporis. Per Huſſey. 

So if the parion ſues in the ſpiritual court for a mrtuary, and the iſſue is taken upon the property ; and 
ſ> of al! itJues, being upon the ſame thing, they thall be tried by the ſpiritual court. Kelw. 110. b. 
pl. 34. Per Huſſey. 

But if teſtator deviſes goods to B and the executors f.rge a new ⁊bill, in which ther is u ſuch deviſe, 
the action vpon the tatute 1 H. 5. cab. 2. againſt the executors, ſhail be in the king s court, becauſe 
the ſuit i apon a thing which merely concerns his court Kelw. 10. b. pl. 33. Per Grantham, 
Per caſus incerti temporis. 

In a ſuit for a legacy in the ſpiritual court they were at iſſue there pen 4 print of covin, as touching 
matter there alleged, in diſcharge of a legacy; upon this a prohibition was prayed, and denied, and 
a conſultation grant d, becauſe they bad conufance of the principal, and th erefyre they have cauſe alſo there 
to determine of the a..-//ary, being covin, concerning the legacy; it was adjudged for the conſultation, . 
* and the prohibition denied, 3 Bulſt. 314. Mich. 1 Car. B. R. in the caſe of Dickes and Uxor, v. 
Browne. cites Paſch. 1; Jac. B. R. Wallis v. Leyde. 

An execut:r of an executor Was ſued, who pleaded riens enter maines ; the ſpiritual court refuſed that 
plea ; „pon which a prohibition was awarded out of B. R. Noy, 77. Dixye v. Brown.—S. C. Palm. 
422. Paſch. 1 Car. B. R.—— S. C. and reported in almoſt the ſame words. Lat. 114. by the name 
of Watkins's cafe. 3 Bulſt. 314. Dickes v. Brown, S. C. but ſays, that the prohibition was 
granted upon a miſopening the ſuggeſtion to the Court. And per Cur. we do here try fully adminiſtered 
or not, by a jury; they there try this per teſtes, and they have conuſance thereof; bur if they, in their 
proceedings, refuſe ſuch a proof for fully adminiſtered in diſcharge of the party, which is allowable at 
common law, a prohibition then is to be granted; but here nothing is in this iuggeſtion, but that they 
there went to iſſue only upon fully adminiſtered or not, the which of itſelf is no c2ule to have a prohibi- 
tion. If they refuſe to accept of the plea of plene adminiſtravit, the party ought to appeal, becauſe they 
proceed otherwiſe than they ought. Sid. 249. Trin. 17 Car. 2. Anon, 

*[583] 


9. Libel for not repairing part of the church-wall, which by 
cuſtom he was bound to do. A prohibition was granted after ſen- 
tence; becauſe a cuſtom is not triable in that court. Carth. 33. 


Paſch, 1 W. & M. B. R. Tyler v. Manſcl. 


(M) In what Caſes they ſhall not have Furiſdifion 


for a collateral Cauſe. 


& £ 74 IF A. be preſented by J. S. to a beneſice, [and is] admitted, 
inſtituted, and indufted, and after the king preſents his clerk 
to the ſame church, ſuppoſing A. to be preſented by /imeny, and 
his clerk is inſtituted and inducted. Upon which A. ſues in the ec- 
cleſiaſtical court againſt the clerk of the king, ſuppoſing that he 
did not come in by ſimony, and ſo prays, that the ſuper-admiſſion, 
inſtitution, and induction of him be repealed, a prohibition ſhall 
be granted for the clerk of the king upon his /#gge/tion, that A, 
was preſented by fimeny. For now the only queition between them 
is whether the church was void or not at the time of the preſent- 
ment of the king, which 1s triable only by the temporal court, 
Tr. 16 Ja. B. R. between SAR Iso nnd BATHOH. Reſolved per 
Curiam, and a prohibition granted, but after the prohibition was 
ſtayed. But ill. 16 Ja. B. R. the prohibition was granted, 

though 


7 Prohibition, 


though it was ſaid, that they only gue/fioned the inflitution in the ec- 
cleſiaſtical court; for this is not to be allowed offer induction. 
2 Bulft.13:. [. The patron of a benefice may be /ved in the eccleſiaſtical 


5 Tere And court for preſenting of his clerk {who is now inducted) for many; 
there Coke for the ſtatute of ſimony doth not take away the eccleſiaſtical ju- 


Ch. J. aid, riſdiction to puniſh the party pro ſalute anime. I. II Ja: B. R. 
What we at Sir WILLIAM BolER's caſe. Reſolved.) 

not to take 

notice of any ſimony, this being puniſhable in the ſpiritual court, and if they meddle only pro ſalute 
anime, they are not to be prohibited; nor is a prohibition to be granted in this caſe, by reaſon that 
they examined p cath truching the fimeny ; and this is clear, becauſe it was fo done voluntarily; and 
natwithitanding the incumbent be dead, yet the crime remains and is living, and the examination here 
by them was only pro ſalute anime. But if there be any article to be examined upon, which any ways 
draws the N right and title of the ben:fice into qucſtion, then clearly a prohibition is to be granted, but 
not otherwiſe; and fo no prohibition was granted. +5. P. Bulſt. 179. 9 fac. in Holt's caſe, —— 
S. P. 2 Le. 168. pl. 205. Paich. 26 Eliz. C. B. in Gerard's caſe. 3 Le. 98. pl. 140. S. C. 


[584] Iz. If A. recovers in quare impedit againſt tha ordinary and the in- 8 
Roll. Rep, cumbent, and the incumbent brings writ of error, in which the judg- 
62. S. C. ac- ment is affirmed, and a writ lo the biſbop is granted for A. upon which 


1 A. preſents his clerk to the biſhop before any actual remotion of 


cumbent of a the firſt incumbent, and his clerk is admitted and inſtituted, upon 
church ra- which the firſt incumbent appeals to tlie audience for a“ /uper-= 


—_— inſtitution before that he was removed, a prohibition ſhall be 


eeber parts of granted; for the firſt incumbent was removed in law by the juagment, - 
Greece, and though he continued incumbent de facto till the laſt incumbent 


hr a, was preſented; and this laſt inſtitution was by force of the king's 


ther be was Writ, and therefore no appeal may be from it. M. 12 Ja. B. R. 
alverr 42d; between WHISTLER and SINGLETON. Adjudged, and prohibi- 
Ol was adi. tion granted.) | 

tuted and induted. Afterwards the procurators of P. livelled againſt G. in the eccleſiaſtical court 
to try the ſuper-inſtitution. It was ſuggeſt-d for a prohibition, bat after induction the eceleſiaſtical court 
canmot try the ſuper-inftitution, and that C. was nw in bu firſt fruits, and that therefore the Court 
may grant a prohibition; and it was granted, Litt. Rep. 140. Mich. 4 Car. in the Exchequer, 
Pettie's caſe. 

Prohibition. [g. If A. be inſtituted and inducted to a church, and after he 
The plain- js ſued in the high commiſſion court, becauſe one B. was inſti- 
1 Fel. 293, tuted and inducted before, and 4 after A. was ſuper-inſlituted and 
2 ind fed, by which by the canon law he is an intruder, and zs 79 
eff declared, be puniſhed as an intruder, to which A. anſwers, that he did not 


wok on * know that B. was inſtituted and inducted before him, by which 
* ons 


delong to the he excuſes himfelf of any crime, a prohibition ſhall be granted; 
common for they ſhall not try 4vhich of them has the heller right after || iuſti- 


= tution and induftion, but this ſhall be tried at the common law. 
ritual court; But the ordinary may puniſh any ſuch clerk, who procures him- 


and that he ſelf to be ſuper-inſtituted and inducted, Enowing the inſtitution and 


1 induction of another. M. 16 Car. B. R. between Mappocks and 


church of D. CHIVAI. Per Curiam, a prohibition granted to the high com- 


and the de- miſſion court. 
fendant 


libelled in the fpiritual court, that be bimſelf wwas inflizuted to the ſaid church, and inlacted before the 
piaintiff, who had obtained a ſoper- inſtitution upon him; which being ſcandalous to Eis title, he ſu-4 
there to ſet the ſuper-inflitution aſide, but the ritual court proceeded notwithſtanding, and though the 
induction belong to the common law ; the defendant pleaded, that he did not proſecute contra pro- 
hibitionem, but pro conſultatione habenda he d-murred; and per Cur, he ought to have it; for 
though the defendant was inducted, yet it doth net appear that the plaintiff Twas indutted, and ſo the 
plea ſtands only upon the ſyper-inſtitution, which is proper for the ſpiritual court; but afterwards 
it being ſewn te the Court, that the piointiff was inducted alſo, ths conſultation was Rayed, _ — 
| paint, 


* 
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plaintiff might declare de novo upon his inſtitution and induction. But upon the preſent declaration the 
rohibition cannot ſtand. 2 Lev. 125. Hill. 26 & 27 Car. 2. B. R. Monday v. Porton. 

Where the firſt incumbent comes in by fimony, there can be no ſuper- inſtitution; for in ſuch caſe 
the church is void de jure & de facto, and they cannot meddle with the inſtitution ; but with the ſimony 
they may. Per Cur. Litt. Rep. 176. Mich. 4 Car. C. B. in the caſe of Stevens v. Cripps.— And 
per Williams J. matter of induction and the validity thereof is determinable at common law, and not 
in their court; and the whole Court agreed with him, and a prohibition was granted. Bulſt. 179. 


9 Jac. Holt's caſe, | 


C5. If the parſon of B. takes a fecond benefice within the ſtatute 
without diſpenſation., by which the firſt benefice is void, which is 
of the patronage of the king, and after ad uberiorem cautelam & 
ad tollendum omne dubium, he obtains a new preſentment of the 
king, and upon this requires the biſhop to admit and ſuper-inſti- 
tute him, the biſhop takes time to be adviſed, and in the mean 
time the king preſents another who is inſtituled and inducted. And 
after the fir/! baren ſues the biſhop fer injuſtice in the ſpiritual court; 
a prohibition ſhall be granted; for thoſe of the ſpiritual court 
ought not to examine the * right of preſentations. M. 3 Ja. B. 
WILLIAus caſe adjudged, and conſultation denied, ] 


caſe, 


£6. If a man ſues in the court chriſtian to have account for the 
profits of a benefice, a prohibition lies, becauſe this belongs to the 
common law, H. 3 Ja. B. adjudged.] 

(7. But if the ſuit be there for the profits taken in time of ſequeſs 
tration, no prohibition lies. H. 3 Ja. B. adjudged. ] | 

(8. If t2vo churches are united by patron, ordinary, and the king 
by the flatute of 37 H. 8. upon a ſurmiſe that the 2 churches are nat 
diſtant more than a mile the one ſrom the other, and after the pa- 
riſbioners are ſued in the ſpiritual court 72 come de the one church, 
a prohibition lies upon a /urmiſe that the churches are diſtant more 
than a mile the one from the other. Mich. 10 Car. B. R. between 
DossoN and Six RobERT MorpaumT, a rule for a prohibition 
granted; the churches united were WELLESBOROUGH AND WAI 
TEN DEVELL in the county of Warwick. But after P. 11 Car. 
B. R. the prohibition denied, becauſe there was not any ſuit de- 
pending againſt the pariſhioners, nor any other ſuit in the ſpiri- 
tual court to be prohibited. 

(9. If the parſen libels in the ſpiritual court for a modus deci- 
mandi, if the defendant ſuggeſts that he has miſtaken the modus, and 
fhews another modus, he ſhall have a prohibition, becauſe they ſhall 
not try the modus by which his inheritance ſhall be bound. And 
an uſage for 10 years is good cuſtom by the ſpiritual law ; and if this 
ſhall be ſuffered, they will defeat the temporal court of all juriſ- 
_ diction. My Reports, 14 Ja. GosLiN AND HARDEN adjudged.) 


ritual court never had 
S. C. 3 Bulſt. 241. 


* Where 
the ſpiritual 
court would 
by any ar- 
ticle draw 
the right and 
title of the 
benefice into 
queſtion, a 
prohibition 
15 to be 
granted. 

2 Bulſt. 133. 
in Sir Wil- 
liam Boier's 


And ſee the notes upon pl. 4. 
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17. (Q pl. 
14. IS. 
S. C. Roll. 
Rep. 419. 
according- 
ly. And 
Mountague 
Ch. J. iaid 
that the ſpi- 


juriſdiction of the matter, by reaſon of their having miſtaken the modus, 


A parſon libelled for the 1oth ſhock, and alleged it to be the cuſtom time out of mind, to ſet the 


corn out in that manner, 
not the 1oth ſhock; and that though he had alleged this, they had refufed the plea. 
was granted, and afterwards a conſultation was denicd. 


The pariſhioner ſuggeſted that the cuſtom was to ſet out the 10th ſheaf and 
A prohibition 
The Conrt agreed that a modus decimandi was 


ſuable for in the ſpiritual court, but when it is denied they ought to ſurceaſe. Whitlock J. ſaid, that 
here is no title made for a conſultation, but yet he thought it good enough in this caſe, becauſe the 


| Fight of the tithes is nit denied, but the manner of ſettiny forth , that they vary not upon the 


md? doci- 


mncl, 


585 Prohibition, 


mardi, but upon the md ]; but the other juſtices ſaid nothing to this point, Palm. 440. 
Paſch. 2 Car. B. R. Steward catc. 


Mo. 86 1. fl. [10. If a man preſents 72 the biſhop, and upon reſuful ſues to the 
1182. S. C. archbiſhop, who after monitiorn, Citation, and default of the biſhep, 
accordingly, : APES g 0 _ 

by the name admit and inf2itites the incumbent, upon which he is % inducted, 
of Rowrz= and after the bi/hep ſires his denble quarrel, appealing from the ſaid 
v.the Bilbop ſentence h the delegates, to annul the admiſhon and inſtitution, 
o: CHES- _— 6a . \ © . 
ra, and 2 Prohibition ſhall be granted, becauſe after induction the admiſ- 


ſas, that if ſion and inſtitution ought not to be drawn in queſtion in the fpi- 


3 ritual court. M. 12 Ja. B. between Sir TIiuo TU HuTTES and 
ee cauſe, 


they may the BisHop oF CHESTER, Per Curiam. ] 

write to the | | 

biikop to certify concerning the inſtitution. — S. C. accordingly. Hob. 18. where the ſugzeſtion 
to avoid the inftitution was, that it was made without warrant, it being made by the archbiſhop at 
London, he being there in parliament-time, and ſo being maze cut of the diocels was a nullity. But 
it was held, that the induction being a temporal act, was not to be avoided but by a quare impedit or 
the like at common law. And though the king ſignified his pleaſure by ſeveral to have a conſultation 
granted, yet they aniwered that they could not do it by the law, and fo after many meſſages the 
matter ſtood. 


(11. If upon a reſgnation of the incumbent, anther Fe preſented 
and igſtituted, and after he who reſigned libels in the eccleſiaſtical 
court againſt the new incumbent, pretending that he did nat reſin, 
and after makes a leaſe upon which iſſue is joined, whether he was 

p_—- parſon at the time of the /-a/e made t9 try the title, yet no pro- 
I Fol. 293. hibition ſhall be granted, becauſe the queſtion there is + only upon 
the reſignation, which properly appertains to the eccleſiaſtical 
court. Mich. 10 Ja. B. MaxtxoLL's caſe, per Curiam. ] | 
See pl. 10. (12. If a man pending @ quare impedit libels in the ſpiritual court 
8 to avid the inſtitutien / the clerk of the ſame church after he is in- 
guare impe- ducted, a prohibition thall be granted; for otherwiſe they will pre- 
dit was in- vent the quare impedit. Mich. 14 Ja. B. R. between FismER axp 
firured and & CHAMBERL AI, ſo held by Dodderidge; and he faid that this 
inducted : : . 2 
pending the had been fo adjudged diverſe times in Bank.] 
action. The 
plaintiff in the quare impedit ſued in the ſpiritual court to remove him; but upon ſuggeſtion that the 
defendant was inducted, a prohibition was granted. Lat. 205. Oliver v. Hulle. —t'ending a jure 
patronatus, the biſhop admitted one of the preſentees; whereupon the patron of the other preſentee 
libeiled in the ſpiritual court; but a prohibition was granted, and a conſultation afterwards denied. 
2 Le. 162. pl. 205. Paſch. 26 Eliz. C. B. Gerard's cafe. 3 Le. 68. pl. 140. S. C. 


®[ 586] h 
S.P. Butif £13. So ſhall it be if after induction, where ns quare impedit is pend- 


— yo ing, if the ſuit be there to avoid the inſtitution, a prohibition (hall 


ingitution be granted; for by the induction it is become temporal, which 
had been be- draws the ſpiritualty to it; for + if they avoid the inſtitution, they 


he in- . ; 
— Fr ſhall avoid by conſequence the induction. Contra 14 Ja. B. R. 


prohibition between FisHER AND CHAMBERLAINE, a prohibition denied for 


mould be the church of CLAPHAM.] 
granted. Sid. 


293. Trin. 18 Car. 2. B. R. in cafe of Offley v. Beſt. 


f S. P. for if the inſtitution was not 


good, the induct.on is not good. Hob. 15. in Hutton's caſe. : 
The induction is temporal, and the ſpiritual court cannot fruſtrate it; and though they ſhould give 
ſentenct gainſt the induction, yet it remains good. Per Richudſon, quod fuit conceſſum. And per 
Cur. they cannor meddle with the inſtitution after induction. Ard by 3 J. a prohibition may be 
granted, though no ſuit was depending here, and though the inductio:i was utterly void, las in caſe of 
limony, as the principal caſe was] as weil as where a church was lawfully full before, And prohibition 


LI. If 


Was greanied wi caula, LItt. Rep. 165. Mich. 4 Car. C. B. Stevens v. Cripps. 
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[14. If I preſent my clerk, and he is admitted and inflituted, and 5. p. Lit. 
before induftion a caveat 1s entered by a ſtranger in the ſpiritual Rep. 165. 


N . er Cur. in 
court, that he ſhall not be inducted, and thereupon an 7n/þ:6:ticn "a6 


is granted to the archdeacon, that he ſhall not induct him. In vens v. 
this caſe a prohibition ſhall be granted, becauſe when he is inſti- Srigks. 
tuted he has an inception to the lay fee, and the church is full 
againſt all, except the king; and if this ſhall be ſuffered, all trials 
by quare impedit ſhall be ouſted. H. 14 Ja. B. prohibition 
granted. 

[15. If a biſhop collates, pretending a lapſe, and thereupon the If the king 
patron preſents, and in a quare impedit recovers, and has a writ to the . «r 


: SETS 5 p te n 
biſhop, and before his preſentee has inflitutiin ſealed, the archbiſhop = 


collation to 
ſends an inhibition that he ſhall not be inſtituted, and thereupon ary bend, 
ſentence is given in the arches that he ſball nit be inſiituted, a prohi- and an 
: is admitted, 


bition ſhall be granted upon this; for they ſhall not try again that and after- 
which is before tried at common law, and draw in queſtion the wards the 
recovery; for otherwiſe recoveries at common law weuld be of — 
little force. H. 4 Ja. B. R. between FLETCHER AND BAKER. the ſpiritual 
Per Curiam. ] | | court by ape 

peal, &c. by 
which the title of the collation may come in debate, the king ſhall have a prohibition. And if the 
king recovers his collation or prefentatien to any church, and after execution is diſturbed by apps, &c. 
cr if the king's clerk after irductimn is wexed Ly appeals, &c. then the king ſhall have a wr.t directed 
to al ſherifts, &c, to take and aireſt the bodies of thoſe who make ſuch impediments to diiturb the 
execution of the judgment, or of ſuch preſentations or collations made by the king; and alio ſhall have 
a prchibition to the biſhops, &c. And alſo the king may ſue ſuc! prohibition to the patty himlelf who 
ſues ſuch appeals, &c. that they do not ſue ſuch, or permit tuch appeals, &c to be. F. N. B. 42. 
(M) 43- (N). 

If the king recovers bis preſentment to a church, ard has a tvrit to the biſhop, &c. to remeue the others 
incumbent, for which the incumbent /uer an appeal in the archbiſliop's court, &c. by reaſon whereof the 
arch biſhop ſends a prebibiticn that he do not admit the king's clerk pendirg the appeal, &c. the king ſhall 
have a writ to the archbiſhop and his officers to take off his inhibition, and that they do nothing, nor 
ſuffer any thing to be done in derogation of the King's right, and ſhall have another writ againſt the 
incumbent, that he follow not ſuch appeals, &c. and alſo the king may have an attachment directed 
unto the ſheriff againſt ſuch incumbent, if he go on there after ſuch prokibition directed unto him. 
F. N. B. 43. (A.) | 

And it appears by the Regiſter, that another c:mmecn perſen who recovers his preſentment, or has title 
to preſent, ſhall have ſuch writs of prohibition unto the ſpirituai judges, or the party, that they 
ſhall not proceed, or purſue ſuch appeals, &c. and alſo attachment againſt them if they do, &c. 
F. N. B. 43. (E). . | | 

And if the king recovers his preſentment, and has a writ unto the be ſhor, and his clerk is inſti- 
tuted and inducted, if the biſhop, at the 1uit of others, hath provocations or other inſtruments to cite the 
king's incumbent to the court of Rome, &c. the king ſhail have a prohibition to the biſhop, and an 
a'tachment upon it, if, &. Ad it ſreras that the king ſhall have a prohibition <virbout any recovery 
had before, if his preſentee be inſbituted, &c. And Ja it ſeems a ci cr /n thall have and ſue ſuch a 
prohibition, ephen tbe ſuit is to try the title of the preſentment or collation ; yet the writs in the Regiſter 


are and ſpeak of a recovery. F. N. B. 43. (C). 
*[587] 


(16. If a patron preſents A. his clerk to his church, and the bi- 
ſhop delays him for examination for more than tabs months, whereas 
by the late canons he ought not to delay him for more than a 
month, whereupon A. fearing that lapſe will incur /ues a duplex 
querela in the court of audience, thereby % inhibit the bijhop to 
preſent, and after the 6 months the court of audience gives judgement 
for kim, and after the biſhop, notwithitanding this, collates by lapſe. 
and thereupon in the court of B. R. prayed a prohibition to the 
court of audience. The prohibition ſhall be granted; for now if 
it be a lapſe, the eccleſiaſtical law will not remove him, the 
church being ſull, And if the biſhop be a Ciſturber, then his 

| G clexx 


Prohibition. 

clerk ſhall be removed, notwithitanding the plenarty by 6 months 
before the writ purchaſed ; for collation without title does not 
make an uſurpation; and therefore quacunque via data, it does 
not appertain to the eccleſiaſtical law to proceed in the duplex 
querela, Tr. 3 Ja. B. R. between PALMER AND SMITH, prohi- 
bition granted, and conſultation denied.) | | 

17. The defendant /ugge/ted for a prohibition to a libel for defa- 
mation in the arches, that he is an inhabitant within the dioceſs af Lon- 
din, and fi the profecution is contra fornam flatuti 23 H. 8. cap. . it 
was argued againſt the prohibition, that it ought not to go, 
becauſe there had been a campgſition between the biſhop of Lenden and 
the archbiſhop for this juriſdiction; and for that reaſun the arch- 
biſhop doth not viſit in the dioceſs of London, and i!::: is 
GosserT's caſe, Cro. Car. 339. But per Keeling J. the diocets of 
London is not within the juriſdiction of the arches, but the arch- 
biſhop hath a peculiar juritdiction there, conſiſting of 14 pariſhes. 
And Twiſden J. ſaid that e compyſution between the ordinaries can- 
not prejudice the people for whoſe benefit that ſtatute was made; and 
the reaſon in Gobbett's caſe is not good; for the Biſhop of Lon- 
don cannot agree that the archbiſhop ſhall not viſit, The 
Court was divided. Raym. 91. Hill. 15 & 16 Car. 2. B. R. Ford v. 
Welden. | 

18. A citizen of Briſtol had a country houſe, and frequently re- 
ceived the ſacrament in the pariſh church in the country, likewiſe he re- 
ccived it frequently i the cathedral church in Briſtol, but not in his 
ewn pariſh church in Briſtal; for which cauſe he was cited into the 
eccleſiaſtical court, and admoniſhed; and afterwards for not 
obeying and receiving in his pariſh church, according to the mo- 
nition, he was excommunicated, though one of the ſurrogates of 
the court but the Sunday before had with his own hand given him 
the ſacrament ; and though he there pleaded this, and likewiſe his 
receiving in the country at his own parith there, they would not 
allow it; upon this matter appearing to the Court, a prohibition 
was awarded. Skin. 101. Hill. 35 Car. 2. B. R. Anon. 

19. A woman was libelled againſt in the ſpiritual court for in- 
continency with a man ſince dead. It was ſuggeſted for a prohibition, 
that the man was her huſband : and now the ſpiritual court could 


not examine whether he had been her huſband or not, becauſe that 


would tend to ba/ſferdize the children, and diflolve the marriage 
after death of party. Holt ſaid, if there were a marriage de facto, 
though illegal, yet they ſhall not libel to avoid it after huſband's 
death; but if there was none, the death of the man ought not to 
protect her from a proſecution for her whoredom. 12 Mod. 419. 
Mich. 12 W. 2. Anon. 

#588] 20. One having 2 wires died, and one of them libelled againſt 
Se where A. the other for jafitation of marriage; and ſhe ſuggeſted, that it was 
mer to avoid her marriage, and a prohibition granted, per Holt Ch. J. 
tur: ber off, 12 Mod. 432. Mich. 12 W. 3. In the caſe of Hemming v. Price. 


_ a —— Cites 7 Co. 43- b. 44. a. Kenn's caſe. ——Sty. 10. 
o wife, by 
whom he has iſſue, and die-; after his deut, the former ſues the 2d wife to avoid the marriage, and 
held it could not be, becauſe the Luſband was dead. Per Holt Ch. J. 12 Mod. 432. in the caſt of 
Hemming v. e. —— Cite Ed. 4. Fitz. Coalultation, pl. 3. 
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Prohibition. 


21. A libel was &) a b for a penſion. It was ſupgefted for a 
prohibition, that he /i-d before his oxen commfſary, and to would be 
judge in his own cauſe: but a prohibition was denied; for per 
Holt Ch. J. and Eyre J. a ſuit lies before a chancellor in ſuch caſe, 
like the caſe in Dyer, where the lord ſued before his ſteward. 
Comb, 131.1 W. & M. B. R. Anon, | | 


[(N) Mat ſhall be faid a F Defamation ſpiritual to 


maintain a Suit in the Eccleſiaſtical Court. 


LI. REGISTER, fol. 54. b. title Conſultatio. Conſultation 

granted to proceed in court chriſtian in cauſa defamationts, 
videlicet as well for the crime of as alſo becaute the juriſ- 
diction of the ſpiritual court per tumnultum & rixas executiones que | 
ſuas in hac parte debite faciendas nequita impedivit, ex Mis ad anime 
fue correctionem procęſſit.] | 
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Vent. 2s 
Mich. 29 
Car.2, E. R. 
The Eiſhop 
of J. incoln 
v. Smith. 


+ As to de- 
famations 
de:erminable 
in the ſpiti- 
tual court, it 


was reſolved, 


that ſuch 
defamation 
ought to 
have 3 inci» 


dents. iſt, 


— — 
1 Fol. 295. 
— — 
That it cen - 
cern matter 


merely of eccieſt:flica! eogn'zaves ; as for calling the plaintiff heretic, adulterer, ſchiſmatic, &c. 2dly, 
Je mult cen ern matter Mere (pirtutl only ; tor if it relates to any thing determ nable at common Jaw, 
the eccicha'tical judge fhall not have cognizance thereof, zdly, "Though the defamation be merely 
and only ſpiritual, yet the perſon defamed cannot ſue there for amends or damages, but the ſuit cught 


to be orly to pun ſb tbe fin & pro ſalute ar mæ. 


4 Rep. 20. pl. 17. Trin. 25 Eliz. B. R. Palmer ve 


Thorpe.——S. P. 2 Int. 492, 493.— F. N. B. 5. (I) in the new notes there (a) Cites 22 E. 4+ 


10. & 2 E. 4. 10. that the cttence in this caſe ouglit to be merely ſpiritual, 


(2. If a man libels in the ſpiritual court againſt another for ſay- 
ing that he was a wich, or the fer of a witch, though no action 
lies for this at common law, yet no prohibition ſhall be granted: 
for perhaps he may have ſome ſpiritual prejudice thereby, if he 
be the ſon of a witch, as that he cannot be a pricft, or ſuch like; 
(for it ſeems all the force of the words conſiſts in the laſt words, 
they being ſpoke in the disjunctive.) My Reports, 14 Ja. B. ad- 
judged.) 


Roll. Rep. 
407. pl. 44. 
S. C. ſays, 
that a pro- 
hibit en was 
granted, and 
afterwards a 
conſultation, 
ror the rea- 
ſons here 
mentioned, 


Mo. 906. pl. 1264. Trin. 29 Eliz. Mor RIcE v. Sur, a prohibition was gran*ed'to a i:bel 
for calling one witch; and afterwards a conſultation, becaute an action does not lie for it at common 
law, unleſs where death enſues. Fut the book ſays, quiere now fince the ſtatuts of 1 Jac. for it has been 
adjudged, that an action upon the caſe lies fince that fratute. — 4 Le, 92. pl. 190. S. C. where the 
words are veneficam, ſertilegam © incantatricem damoniorum, And after a prohibition a conſultation was 
awarded ; and it was held there, that to call one <vit:h generally an action lies not in our law, as has been 
adjudged, But to ſay, ſhe bath bexvitcbed ſuch a cre, an action lies. And per Wray, witchcraft, which 
is made felony by any ſtatute, is not puniſhable by the eccleſiaſtical law ; but in cafe of ſlander upan 
fuch a witchcraft, ſuch flandrous uords are of eccleſiaſtical juriſdiction z and for witchcraft, which is 
not telony, the eccleſiaſtical court ſhall puniſh the party; and afterwards, in the principai Cale, a con- 
ſultation was awarded. 

Error of a judgment in C. B. in an action for words (viz.) foe is a ba, and bas bewitched him by 
toirchcraft and ſercery. It was held by Jones & Croke J. that the action well lies for the laſt words, 
(and has bewirched him, &c.) but tor the firſt words it was doub:ed z whertefore c#teris abſentibus 
4 655 was given, that judgment ſhuuld be aficmed, Cro, C. 261. pl. 5. Trin. 8 Car. H.x v. Hol- 
ing! ied, 


*[ 589] 
This Ws 
held to be 
no ce: tain 
rue, and 


[3. If a man libel in the eccleſiaſtical court againſt another for 
ſaying certain wards of him, which world maintain an action of the 
* caſe at commen Ina, a prohibition lies. H. 4 Ja. B. R. TURN aIN 
AND 'THORN, per Cur. M. 38, 39 El. B. R. between BUTLER AND y ; 
BarTLETT adjudged.) 1 


paiſon, and of a penſion by preſcription, & c. 3 Lev. 17. Cranden v. Walden. 
X x 


ing violent hands on a J 
ones 


Ver. XVII. 


580 Peohibition. 


Janes J. thought theſe d ferences ought to be obſerved, viz. ee a man calls 1 woman where, 
er iuch like flander, for which a /.ir lis in tbe eccleſiaſtical court againſt the party, (if the thing be true,) 
here no prohibition ſhall be granted; but ru no ſuit lies for the privcigal in the ſpiritual e:urt; but the 
farder is pur able at common lax, as for calling a mar: thief, traitor, &c. there it the ſuit is in the ſpi- 
ritual cout, a prohibition lies. But it the flander be ſuch as hinders her marriage, ſhe may ſue either 
i" the ſpiritual court or at common law. So if words are ſpoke, which are only words of reproach, 
zetion lies not at law, neither do they concern any thing whereof the ſpiritua} court has conuſance, 
theretoie for ſuch a prohibition lies, as knave, druakard, &c. quzre de cco. The Chief J. agreed to 
this, but the other juitices laid nothing. Jo. 246. pl. 5. Trin. 7 Car. B. R. Anon. 


The words [g. $9 if only the avords which are proper fer the juriſdiftion of 
_ he ecclefraftical court are put in the libel, and which would not main- 
ther, and tain an action at common law by themſelves, yet on ſuggeſtion 


tail not be to the temporal court of the reſidue of the words, by which they 


— 2 abu maintain an act ien at common lax, a prohibition lies. M. 38, 
81. 39 El. between BUTLER AND BARTLETT adjudged.) | 
2 Brownl, [F. If a parſon of a church calls A. drunkard, upon which A. 


272.5. C. anſwers, thou lie, if the parſon ſues A. in the eccleſiaſtical court 
in an action 


brought at for giving him the lie, a prohibition lies; becauſe the reaſon why 
common he gave him the lie was not ſpiritual, but depending upon a tem- 


2 — poral thing precedent, M. 7 Ja. B. between SiurSõN AND Wa- 
for ander, TERS, Per Cur.] 

where the : | 
words ſpoke by him are, viz. thou art drunk, and J never held up my hand at the ber as thou haſt 
gone. Libel was for faying, you lie lite a knawiſh prrſom, and you brought ene to ſavear and 
j*r,avear. A prohibition was denied; for they are irreverend words, and the ſpiritual court only can 
puniſh them pro tefermatione morum. Litt. Rep. 217. Mich. 4 Car. C. B. Proctor v. Barley. 


One faidtoa [G. If a clergyman be a bailiff of the manor of J. S. and he 
—_— be ri. oppreſſes the tenants of the manor, and one of the tenants ſays to 
fon, bis art him, thou art a knave, and fitter to wear a white cleak than a black ; 


ad, 1f the clergyman ſues him for theſe words in court chriſtian, a 


2 EEE. prohibition ſhall be granted, | B.R. adjudged, 
words the cited M. 7 Ja. B.) 
clerk fed | ; 


him ia the ſpiritual court, but a prohibition was awarded. Arg. Godb. 447. pl. 514. in the caſe of 
Hye v. Dr. Wells,—Cites Trin. 42 Eliz. Lovegrove v. Brewcas, - 


S. C. Hob. [/. If a man ſays of J. S. he is a railer and fower of ſedition 

2 P-313- among his neighbours, he cannot be ſued for theſe words in the ec- 
MITH Vs , - Kee 

Paxxzt. Cleliaſtical court, becauſe they are not in any reſpect ſpiritual, nor 


For the cauſe trench to any ſpiritual defamation, but are merely temporal. 


belongs to Mich. 16 Ja. B. PANNEL AND SMITH reſolved, and a prohibition | 


the lect, ex- 
cept it were granted, ] 
3n the 


church, or the like, Het. 132. S. C. & P. or unleſs it were any ways tending to the eccleſiaſtical 
Titles, ; 


Pur Mich. F8. If a man calls a miniſter Iuave, he may be ſued for this in 
2 ee 2 the eccleſiaſtical court, and no prohibition ſhall be granted. 
B. K. A pro- „5 P 5 

bibirion nit, H. 7 Ja. B. per Coke.] 

c. was I | 
granted to a libel for calling a parſon knave, Sid. 497. pl. 26. Mich. 20 Car. 2. B. R. Anon. — 
Vent. 2. Anon. ſeems to be 8. C. and the prohibition was granted, becauſe it did not appear to relate de 
any thing concerning bis funtiin. S. P. 12 Mod. 104. Mich. 8 W. 3. Nelſon v. Hawkins (dean 
of Chicheſter.) And Tuiſden J. ſaid, that it was adjudged about 41 Eliz. that a prohibition 


ſhou'd be granted to a libel for ſaying, fir prieft, you area traue. Sid. 393. pl. 26.—8. C. cited Vent. 2. 
in S. C. — 8 where the prior of L. libellea againſt R. and L. for calling the prior churiſon, ratten 


rear!, and (herd (hurl, a prohibition was gtanted; tor the words conctracd no fpiritual 3 — 
elo 


HA # 2 


Prohibition. 590 * 


mherefore he could not ſue for them in the eceleũaſtical court, neither could he have any action for 
them at the common law. 2 Inſt. 493. 

* Ss a prohibition was granted to a ſuit by a parſon for calling him feel, aſi, and geeſe, for they are 
merely words of heat, and ds net tence bim in bi; profeſſion. 2 Lev. 49. Paſch. 24 Car. 2. B. R. News 
man v. Kingerby. 3 Keb. 28. pi. 49. S. C. 

But where the words ſpoken cf a clergyman were (viz.) thou art, or you are, a pitiful pimping raſcal. 
It was ſuggeſted for a prohibition, that the words were ſpoken in paiſion, he being provoked by the 
parſon, who ſaid, he was a begyar, and was going to run his country, and was uſed to ſteal his neigh - 
bours ducks, &c. and that he had alleged this matter in the ſpicitual court, but it was refuſed. A con- 
jultation was granted upon debate. Lutw. 1053. Faſch. 10 W. 3. Oiborne v. Poole. 


[9. If a man ſays, that he will nat hear ſermens made by theſe So where a 


who are made miniſters by biſbapt, he may be ſued for this in court . 2 


chriſtian, and no protubition ſhall be granted. H. 7 Ja. B. per biton to the, 

. judged. ſpiritual b 
or ny ag n | court, the 
plaintiff being proſecuted there, for ſaying he 2v:uld not be of the communion of the el ureb of England upon 
ny conſideration, for be believed if he was be ſhould be damned ; and the reaſon offered for the prohibition 
was, becauſe the libel was for a contempt againſt the commen prayer-bock, whereas this was not ſuch an 
| offence. Ihe court was of opinion, that though it is not an offence againſt the common prayer-beck, yet 
it is certainly of ſpiritual cognizance, therefore the prohibition was denied. 8 Mod. 338. Mich. 
11 Geo. 1725. Sweetnam v. Archer. | 


ro. If a man ſays of a feme covert, 16 will be a- meddling A libel vas 
e 


with a thing, he may be ſued for it in the eccleſiaſtical court, — : 
* 


and no prohibition ſhall be granted, becauſe this is a ſpiri- will turn tai 
tual defamation. M. 9 Ja. B. per Cur. Prohibition denied.] te tail with 

: any man, in- 
timating that ſhe would be naugut with any man. But a prohibition was granted, becauſe they are idle 
words, and not puniſhable in the ſpiritual court. Het. 167. Paſch. 7 Car. C. B. Crompton v. Water- 
ford. —Litt. Rep. 365. Anon. but is S. C. and reported exactly the ſame, only that the one is iu French 
and the other in Engliſh. 


[11. If a man ſays of another, that he keeps a bawdy-houſe, and Its not an 


is ſued for this in the ſpiritual court, though he may have action Fence pu- 
niſhable at 


at common law, yet the ſpiritual law has a concurrent juriſdiction ,mmon 
therein, and the words are mixed, and therefore no prohibition law, 3 
. . only the 
lies. 27 H. 8. 14. b. per Fitzherbert.] . 
Lenden, and ſo the action ſhould have been in the ſpiritual court. Cro. El. 643. Anon, Theſe 
words are actionable, becaute the party may be indicted for it. Per Cur, Palm. 379. Trin. 21 Jac. 
B. R. in an anonymous caſe. | | 

D. ſued T. in the ſpiritual court, becauſe though ſhe was of good ſame, and kept a victualling-houſe 
in good order, yet t e faid T. had publiſhed, that D. let an beœuſe of bawdry. T. now b ought a 
prodibition, and well; per Cur. for D. might have had an action tor that at the common las; eſpe- 
cCially where ſhe kept @ victualling- Lcuſc as ber trade. And the juſtices ſaid, that the keeping a bro- 
thel-houſe is inquitable in the leet, and ſo a temporal offence; and ſo was the opinion of the Court. 
T. 7 Cir. B. R. Mrs. Hottanxd's caſe. Noy, 117. Thorne v. Alice Durham. 
| Libel was in the ſpiritual court for calling a woman where; and ſaying, that ſhe hept a berudy- hei ſe, 
and after ſentence prohibition was moved for; and urged conta, that they ſhould have alleged below, 
that the words were ſpoke at one and the ſame time, and then they might be prohibited; but now 
that they have juriſdiction below for calling a woman here, and that was all they gave ſentence for, 
they would not grant a prohibition, 12 Mod. 236. Mich. 10 W. 3. Anon. 


[12. If a man ſays of another that Je ig the pander 25 7. S. he 
may be + ſued in the eccleſiaſtical court; becauſe the ſignification t Fol. 256. 
of this word is well known, and it ſounds to a ſpiritual defama- — 
tion. M. 2 Car. Lewes & Whitley, per Dodderidge and Jones S. C. Noy, 


x 35.—8. C. 
contra Whitlock.] Lat. 158.— 
S. C. cited 


Mar. 66. in pl. 103. 


Xx 2 (13. If 


591 * Prohibition. 


30.246. 8. p. [I Z. If a man ſays to another, Je. art a bawd, a jilthy vad, 
_ and a cemmen bund, and for this he is ſucd in court chriſtian, no 
©. Tic prohibition lies, becauſe he cannot be indicted for this, if it be true, 
7 Car. b. R. becauſe he did not ſay, that he Tt a bawwdy-horyje, which would be 
Arat preſentable in a leet. Mich. 7 7 Car, between Ho1.21Ns$ED and 


E 503 IJ» . . : 1 
„J J. Hicks. * Per Cur. Conſultation granted after prohibition. 


þ 33) canin 

one bawd, NM tt 8 Car. B. R. between LAIES AND GLovtr. Prohibition 

— 1. was denied where it was faid, he was a bazvd, and would die ſo.] 
CLIN $3.,e 


15\:itual court, or at common law, and proiiibition does not lie, for ſhe has an election to ſue in either, 


af took a cnherſity bet cen ſuch words and words ot reproach, as knave, drunkatd, & 1o which 
the Ch. I. agreed, but the others iaid nothing, 
Lidel was for ſaying, Lu 424 ae . ad theirs quere te 01 et, „ „ i- thy Boys, The Court 


ſaid, thet the words, thou art a bawd, is a thing ſpiritual, and iherefor2 ng n ihall be 
granted thereupon. Palm. 579. Irin. 21 Jac. B. R. Aen. 

Libel was for ſaying, Lin art and bated; and _ cupon a prot; ion was granted, But it was 
moved for a confuitation, for rat it had been adjudged, 15 Jac. thet for ſaying, thou ert a be, no 
action lzy at common law; but otherwiſe, it he had lud, thou keepeſt 2a ανοανν Pe. Where 


upon a conſultation was granted. Palm. 521. Hill. 3 Car. B. R. Robert, v. Brown, — The ſame © 


Eiverfity was taken per Cure Palm. 379. Trin. Car. B. R. in an anonymous caſe 
rence, Cre..C. 229. Nlich. 7 Car. B. R. in Hor 1NGSHt ads caſe; where the words were, thiu art 4 
bed, ard I wil prove thee a batra; and becauſe no action lay at common law, a prohibition was 
dan. 

A prohibition was moved for to the fpirizual court upon a libel there for calling the plaintiff a 
s d. But the Court, after argument and time taken to confider thereof, reſolved, tha: a prohibi. 
ton did nut lic becauſe the ward is not aQionad.c e at common Jaw. f. Iich. 12 Geo. 2. 5. R. Locky v. 
Dange rheid. Ard deni: the cafe in Reym. 115. Ward v. Marſh. — A prot. ibition was denied for 
the words, theu art a 7 dard, notwithſtanding it was objeQed, that the words were ſpeten at Weft- 
wirficr, and that the city of Weſtminſter is an ancient city, and that there is an ancient cuſtom within 
the ſaid city that w hore ſhall be puniſhed by impriſonment ; and allo that an fen bad been brought 
Jer tec 2v.res in the marſhal's court; and judgment fer the piaint. F. 10 Mod. 384. Hill. 3 Geo. 1. 
. K. Sail v. 3 . 

+ S. P. 2 Saik. 552. pl. 15. Mich. 1 Arn. B. R. in the cafe of  Galizard v. Rigauit. 


(14. If a woman ſues another for ſiying to her theſe words, 
thou art a queane, a prohibition hes becauie it is not well known 
ruht is intended by the wird qucane, and it is but a word of anger. 
Tr. 3 Car. B. R. between BLacksHaw and STEPHENS, per Cur. 
prohibition was granted. Mich. 8 Car. B. R. between Yares and 
GLOVER, a prohibition was granted.) . 

Prohibition [15. If a man ſays to another, eu art the ſon of a a and 


OR thy mother <vas a bitch, and he ſues in the eccleſiaſtical court for 


£xtczlcourt this, a prohibition lics, becauſe thoſe are but words. of anger. 
for calling Mich. 3 Car. between LowxES and Sik ARNOLD Hexpur'r, a 


ord » 4575 prohibition granted. 


and fir of a wh:re, becauſe they are only words of heat and paſſion, and for that purpoſe this caſe of 
Lownes . Herbert was cited; but the prohibition was denied per tot, Cure for the words import, 
that his m other is a whore and he a baſtard ; but | in the caſe in ils, the words coupled with C7 
mfr it: a bite } makes all the awords ini; but here they are an eccleaſtical ſcaudal. And in ano- 
= r ſs; : 7 the mother for the lame ord- „ a prehibitton was denied, for both the mother and ſon 

ſcand ized by the words. 3 Lev. 119, 1 35 ge: 2. C. B. Vincent v. Aipy. S. C. cited 
and appruved. 11 Oy: 17 Trin 6 Ann, . F.. > ©. rot May v. Horss. Where Je wa, in 
dne foirirmal c cout by the m. ther and lon for * ng 295 fon bojtir{ ard bis netter a chere ly impit- 
cat an; ant Peels, ;bition was denied. 

Prokivition lies for calling one 20b5r;ſ-n. Per Richaidſon; Lat. 156. in the caſe of Lewis v. Whitton 
cite - Ms ch. A Tac. B. R. Craiock v. thomas, 

A! | ke! for theſe w —9 thou art the in of a There, ard thy matber lied in a white ſbeet for a 
0.4/7 rd. . er <vmds to tat eff. 7. It was moved for a pr. hibit; In, becauſe theſe are only words ol Heat 
and pzNion. But to tat the Court anſwered, that if it had been on y tor the firſt words, viz.) thou 
art the fon of a whore, tile . ave been only words of heat; but here he comes to part. 7 arg, 


. Gd in 2 White incct) ; en it was moved, that he e it is not a If BOW Ai. mation in 
e Abel of (peaking te Words, 2 thel:, or werd dd that e. But is dt the Court aufwerrds 
that 


A. 


_ 


A * BZ 


. 


ad... X 


S.. N 


— 


Prohibition. 1 


« Gat this 7s their wſual form in the ſpiritual court; and ſo for time they ſay, in the months of mu- 

zry, February, &c. all the months of the year. But Atkins inclined, that that was naugzh:; bu: all 
- the reſt contra, and ſo they would grant no prohibition, Freem. Rep. 295. pl. 347. Trin. 1673. C. ö. 
Anon. Se: (P) pl. 2. 

It was ſaid by Holt Ch. J. that if A. calls B. a ſon of a whore, he cannot libel in the ſpititual court, 
but his mother may; becauſe in this caſe it is no ſpiritual defamation to the fon, but it is 70 the m. 
11 Mod. 112, 113. Paſch. 6 Ann. B. R. Hoſkins v. Lee. 
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[16. If a man ſays to a woman, thou art a whore and thy chil- But where 


dren are baſtards, and for this the woman ſues in court chriſtian, >! a, 
7 , &. for ſay- 


no prohibition lies, for the ſtatute | El. of baſtards ing, thou 

© ſaves the eccleſiaſtical juriſdiction. Mich, 3 Car, B. R. between ar: a ere, 
WaLL1s and PRocTER, Per Cur. Prohibition was denied. ] 2 22 
Batody-Ionſe, a prohibition was granted per tot. Cur. for ſaying, thou art a bawd, and keepett a 
bawdy-houte,.is puniſhable by the common law; and for ſaying, thou art a zobere, without moking 
mention in particular, is nat tov be puniſhed in the tpiritua court; and a precedent was mewn. Mich. 
3 Jac. Nicyor.s's caſe, that a provibition lies for laying, thou art a whore, and a tainted zwbore, and a 
dirty whores Jo. 44. Mich, 21 Jac. C. B. Binch v. Wood. So it was held per. Cur. that ſaying 
thou art a wwh:r? ard a tlie, or thou ker pett a bawdy-houte, are temporal matters, and the party 
(kali not proceed in the ſpiritual court; whereas if it were only, Len art a whore, a libel lies in tie 
ſ;icitual court. 2 Salk. 552. pl. 15. Mich. 1 Ann. B. R. Gaiizard v. Rigault. 

Libel was for calling a woman impudent oe . It was objected, that it was only a word of paſ- 
ſion, and that later opinions have been, that unieſs ſome act of fornication was expreſſed, a prohibition 
thould be granted. But it was denied, becauſe whoredom is an oftence of ſpiritual cognizance. 
1 Vent. 7. Hill. 20 & 21 Car. 2. B. R. Herbert v. Merit. — Sid. 404. S. C. by name of 4 ELTET v. 
HrnrBEkT, favs, tbis caſe was ruled upon view of precedents, which formerly were, that prohibition 
ſhould go, but of late that it ſhouid not. | 

Se prohibition was prayed to ſtay a ſuit for calling a woman where, but upon conſideration, after two 
arguments at the bur, and on the bench, it was :enied; for it is an cccleſiaſtical ſander, and examin- 
able and puniſhable in the eccleſiaſtical court, and not to be conſidered only as words of feolding and 
heat. 2 Lev. 63. Trin. 24 Car. 2. B. R. Detniff v. Pepple. S. P. Freem. Rep. 43. pl. 61. 
Trin. 1672. B. R. Medliff & Ux. v. Buckioid & Ux. and it items to be S. C. 3. C. of Ber- 
NIFF v. Pyr. Vent 220. ſays, it was for words ſpoken of the miſtreſs to her ſervant, (viz.) g fell 
thy miſirſi zcl ere, foe is a where, ard I will prove it. Hale Ch. J. fad, that they cannot be words of 
heat, as if ſpoken when the parties had been ſcolding, but were ſpoken deliberately to the ſervant in 
the party's abſe ce; and faid, that formerly they would not prohibit unlets the words implied ſome 
alt done, as in caſe of EATG6x ve AYLOFF&, Cro. C. 110. but it is reaſonable this ſuit ſuouid procced, 
it being for matter of ſlander, which is to be puniſhed by public penance; fo no ꝓrohibicau was 
granted. But Trin. 1678, B. R. a prohibttion was granted to a ſuit for calling a woman whore, 
beraute only a word of heat and pation. Freem. Rep. 296. pl. 347. Anon. 

Wheie the words were, yeu are a whore ard p in Moorfields; the Tuggeſtion for a prohibition was, that 
the words were ſpoke in Londen, where an action lies for ſuch words; and a prohibition was graated for 
that reaſon; for otherwiſe ſuits might have been in the ſpiritual court for ſuch words, though not 
lingly for the word whore, it being a common word of brawling; but otherwiſe where joined wi.h 
ether words, which ſhew the intent to defame in that kind. Vent, 343. Mich. 31 Car. 2. B. R. Anon. 
But for ſaying you are a common Woman, and ſuch women as your are, rever have ary children, the ſuggeſ- 
tion for a prohibition was, that there was a cuſtom in London to puniſh whores by caiting and whippings 
&c. and averred, that if any ſuch words were ſpoken by him, they were ſpoken in Lond n, &c. 4 
prohibition was denied per tot. Cur. becauſe this cuſtom extends osly where the woman is directly 
c:illed whore, and not to words from which it may be collected that ſhe is a whore. 2 Lutw. 1039. 
Hill. 3 W. 3. Houblin v. Milner.— Ss wheie a libel was for ſaying, thou art a cucko/dly old dn 

e daun the bitch your wife, it was ſuggetied here as in the caſe above about the cuſtom of Londen, 
whereupon prohibition was granted, and it was now moved for a conſultation, upon the reaſons in 
tne abovementioned caſe, that the words mutt be directly and expretsly defamatory, and inſiſted upon 
the ſa'd caſe; but per Cur. that caſe hath been denicd to be law by this court, and it hath been 
ruled, tha any words, wnich are defamatory and puniſhable in the ſpiritual court, are triable in Len. 
don by the cuſtom there in an action on the caſe, wherein damages may be 1ecovered, fo in the 
principal caſe the prohibition was held good, and the conſultation was denied, 8 Mod. 115. Hill. 9 Geo. 
1723. Hotchkis v. Corbett. Upon ſuggeſtion of the words b ing actionable in London by the 
cuſtom for calling a woman whore, the Court would not grant a prohibition, vient oath mage, that 
if ary ſuch words were ſpcke, they ver ſpoke in Londen and not eſſee lere. 4 Mod. 367. CW. & Rl. B. R. 
Anon. 

Libe!, &c.. for theſe words, ye are a damned lich zo fore, ard a freky eobore, ard if you bawe 
wor the itch you bave the pix; and moved for a prohib'tion, becauſe an »Qtion lies af common 
Jaw ; and a difference was taken, where the word pe could not he intended but of the French pox, 
by the words that were ſpoken with it, there action lies; and Holt tad, that wheie the wa pew 
was joined with the word whore, it ſhould be 2 87 of the French pox, and prohibition granted. 

* 3 12 Mos. 
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12 Mod. 242. Mich. 1e W. 3. Grimes v. Lovel. 58. P. in the fame term. 12 Med. 248. 
Whitncld v. Povel. 

But where words were, you are a Crane v ere, and you flink of brandy; it was moved for « 
prohibition that the words rather charged iutemperance than incontinency, but the prohibition way 
denied. 2 Salk. 693. Paſch. 4 Anne B. R. Ace bury v. Bartor. 11 Mod. 48: pl. 15. S. C. 

Libel, &c. for thete words, S. F. wite of R. F. is a <vbore, and her huſeand is a cucleld, and that 
foe brought up bis daughter to foll,ww the ame trade, and to be @ obere like berſ if, a prohibition wy 
Kym or, and granted niſi, but atierwards was dilcharged. Lutw. 1037. Mich. 5 W. & M. Moore 
V. Tce. n . 

A libel was for ſaying, foe bad a child at S. a prohibition was prayed for, but denied, it being a kind 
of fornication. 2 Keb. 335+ pl. 62. Hill. 19 & 20 Car. 2. B. R. Hwiilon v. Brown. 

So for theſe words ſpoten in London (viz.) thou badft a baſtard after thy huſband's drath. It being 
after ſentence, Court doubted whether to grant a prohibition, and yet per Cur. the plaintiff, notwith- 
ſtanding the tentence, may bring an action in London for the ſame words, to which this ſentence can- 
not be pleaded in bar; and ſo the party be doubly puniſhed for one and the ſame thing. Curia 
adviſare vult. Carth. 217». Hill. 3 W. & M. B. R. Hawkins v. Cook. —— Show. 237 8. C. by 
name of Coke v. Hawkins. 

® Rule was to ſhew cauſe why a prohibition ſhould not go to a ſuit, Cc. for theſe words, ſhe toast never 
married, and never bad a buſhand (and what is her hopeful ſon) innuende, that ſpe was a where ; and 
upon debate the rule was diſcharged, for the Court was clear in opinion, that thele words were a ſpiritual 
detamation. Carth. 498. Mich. 11 W. 3. B. R. Pliſs v. Smith. 

A. ſaid to B. that e made ber Luſbaad a cucle d; B. libelled againſt A. in the ſpiritual court; and 
it was moved, that the words were /pken in Landon, and that though it is not calling her where directly, 
yet it is calling her ſo by imp/:caiicy, Per Holt Ch. J. if the cuſtom of London extends to puniſh a 
woman that makes ker huſband a cuckold, then a prohibition may be granted; fer the foundation to 
grant a prohibition for calling a wamau whore in London is, becauſe they by cuſtom puniſh whores 
there by carting them, and an action lies theic for calling a woman hole; and afterwards, at another 
day this term, they granted a prohibition, becauie theſe words are aQtionabic in London, 11 Mod. 195. 
Mich. Ann. B. R. Bennet v. King. 
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+ Cru. C. C17. If a man ſays to another, thou art a drunkard, or a drun- 
8 ken fellow, or an idle drunken . if a ſuit be in the ſpiritual 
5. C. And court for this, a prohibition hes; for this is not ſpiritual flander. 


3 8 Mich. 8 Car. B. R. t between SraRR AND Cucxow. Prohibition 
nnn was granted; for they are words of heat and paſſion, and not 
Pronto uon, 2 x 

for t c any ſpiritual defamation, P. 15 Car. B. R. f between HAxxxs 
_ ae and PortTER, the words were, thor art a drunkard, and drunk 3 
Nam times. Times a week ; prohibition was granted againſt the opinion of 
ale, anda Barkley. But after Mich. 15 Car. it was moved again, and per 


rx Cur. prohibition was granted; for the Court ſaid they ſhould not 
742727 hold plea of a defamation, where they have not original and direct 
butRichard- cognizance of the fact whereof he is accuſed, as they have not 
ſon doubted, of drunkenneſs, unleſs as an oſfence againſt the ten command- 


drcaule == ments, as all ſins are.] 


might meldle with drunkenneſs to puniſh it; ſo that it is not merely temporal; but he aſſented to 
the grant of a probib tion, and the party may, if he will, afrer declaration, demur thereto. And 
2 prohibition was granted. Jo. 305. pl. 14. S. C. And Jones ſaid, that when he was Juſtice 
in C. B. 2 prohibition was awarded for ſuch words in Martin Colthorp's caſe.— S. C. Cro. C. 309. 
by name of STAzxZ v. Bucku0LD, a prohibition was awatded, becauſe theſe woid tend to, and are 
pusu es a ra :ffence, and not in the ecclehaſtical court. 

f Jo. 441, Mich. 15 Car. B. R. Swayne's caſe ſeems to be S. C. where the words were, thou art 4 
cen druniard, ard a prohibition was granted, Mar. 6. pl. 11. Anon. but is S. C.——— Ibid. 66. 
pl. 103 S8 C. — er Jones: J. if one libels for calling him a druntard, a prohibition does not lie; 
but otherwiſe it is for ſaying, that be wwas drunk. Richardſon ſaid quæte if not for another teaſon [ vizs ] 
becauſe the act is puniſhable by the ſtatute, Lat. 155, 156. in caſe of Lewen v. Whitton. 

Where a libel was for ſaying to a parſon, viz. thou art a pitiful drunken parſen and a drunken puppy, 4 
protiibition was granted, notwithiranding they were ſpoke of a parſon. 3 Salk, 288. pl. 9. alch. 2 
Ann. Brown ve Tanner. | 


Oro. C. 333. [18. If a man fays to another, en art a cuckoldly knave, and 


1 c. for this he and his wife ſue in the ſpiritual court for defamation, 


accordingly. no prohibition lies; becauſe the words amount to a * 
| Cldae 
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defamation, to wit, bat the wife was incontinent. Hill. 9 Car. ——Probi- 


B. R. between ILES AND Copytr, per Curiam, a prohibition was — f 


denied.) libel for 
calling ano- 

. ther cuckold; for they are words of paſſion, and the ſpeaking of them not puniſhable there. Sid. 248. 

pl. 14. Paſch. 17 Car. 2. Knight v. Jacob. Keb. 890. pl. 53. S. C. Twiſden and Keeling J. 

held clearly that it was grantabie; but Hyde and Windham doubted, but ordered caule to be ſhewn why 

it ſhould not be granted. 

Deſendant was ſued in the ſpiritual court for ſpeaking theſe words, (viz.) he is a cuck:ld and & 
wwittal, which is worſe than a cuckold, ard Fo S. bath lain with A.'s wife; it was alleged that for ſuch 
words of ſpleen prohibitions have uſually been granted; but upon adviſement the Court all agreed that 
no prohibition ſhould be granted; for though the firſt words ate tov genera!, yet being coupled with a 
particular charge as to a particular perſon, they are now not words of ſpleen or uſual diſcourſe, but a de- 
famation ſuable in the ipiritua! court. And fo a prohibition was denied, Cro. C. 110. Palch. 4 Car. 
C. B. Eaton v. Aylotf. | 

So where the words were, thou art a cucleld, and a cucho/dly knawve, and a cucloldly rogue; ⁊ prohibition 
was moved for; and cited 1 Cro. 110. But it was denied per Curiam ; for there cannot be a higher 
defamation ; becauſe it does not cn'y defame the huſbi3nd but alſo ſcandal the wife; for if the words be 
true ſhe muſt neceiſarily be a whore; but if the words had been ſpoken adjeFively enly, as cucko/dly 
kr.2ve, there perhaps it might have been otherwiſe, Freem. Rep. 44 pl. 53. Trin. 1572. C. B. Davie 
v. Dorie. In ſuch a caſe prohibition was granted niſi cauſa. Cauſe was ſhewn that the baron 
ard feme joining in the ſuit, no prohibition ſhould go; otherwiſe if he had ſued alone; for the words 
charge her with incontinency, and ſo it is reaſonable that ſhe ſhould have this ſuit in the ſpiritual court to 
puniſh the defamation which ſubjects her to penance in the eccleſiaſtical court; but it the baron had 
ſued alone, a prohibition ſhould go, becauſe he incurs no ſuch danger by *® the ſpeaking of the words. 
And of that opinion waz the Court, and diſcharged the rule for the prohibition. 2 Lev. 66. Mich. 
24 Car. 2. B R. Tozer et Ux. v. Davis, Ibid. ſays that a prohibition was denied the next term in 
2a like caſe, between Luchin and Lightbridge.— 85. P. ruled by Holt Ch. J. 3 Salk. 288. Hill. 
13 W. 3. Anon. 

So where the words were, be is à cuctuld, with an averment that in that country it fignifes that 
the wife is a whore ;z and a prolubition denied, Comb. 312. Hill. 6 W. 3. B. R. Meriel & Uxor. 


v. Kendal. 
*[ 594 ] 
(19. If a man ſays to another, thou art a hnave, a paltry knave, — for cal - 
ing one 


and a pockey-faced knave, and a ſuit is in the ſpiritual court for n 
theſe words, a prohibition lies. P. 11 Car. B. R. between PACKER for knave 
axD Mook, a prohibition was granted.] *in 


was no name 

of reproach, but ſignified a man- ſervant. 2 Inſt. 493. ſays it was the caſe of March v. Beale. Ss 

where it was for calling a man knave, and a krave indeed, becauſe the words could not make him ſubject 
to any eccletiaſtical cenſure. 2 Salk. 548. Hill, 8 W. 3. B. R. Hawkins caſe. ; 

Note, it was denied by all that the ſpiritual court hath any juriſdiction to maintain any ſuit for calling 

a man knave, as pro reformatione morum. Sid. 149. pl. 12. Trin. 15 Car. 2. Anda. — A probi- 


didion was granted nifi, &c. Sid. 393+ pl. 26. Mich. 20 Car. 2. B. R. Anon. 


C20. If J. B. ſays to J. D. it ts reported that J. N. did, or des S. C. Jo. 
te in his houſe a man or boy to bugger, to which J. D. anſwers, 37% -_ 
he, vile villain, would have done as much to me; if J. N. ſues J. D. words are, 
for this defamation, averring himſelf to be a miniſter, a prohibi- that he did 
tion lies; becauſe this is not any ſpiritual defamation, and bug- oy 2 
gery is made felony by the ſtatute. Mich. 8 Car. B. R. between — 
HIC CON AND CoPPINGER, 4 a prohibition being granted before, + Fol. 297. 
a conſultation was denied, and after a demurrer was joined upon 
the declaration, and adjudged per Curiam, that the prohibition is 1 4 
well granted. Intratur, H. 8 Car. Rot. 129. though the ſuit in dagger Jim ; 


the ſpiritual court was for words.) and a F- 
; tion was 


granted by three juſtices, abſente the Chief Juſtice. 


21. If A. ſues B. in the ſpiritual court for a defamation, ſci- Bur where 
licet for ſaying theſe words, that A. was falſe forſworn before the lidel, &c. 


ö 4 . RO. © was for theſe 
Judges, in that he ſwore that J. S. was no tinner ; a prohibition lies, worgs, (vie. 


Xx 4 | for 
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thou 2 for an action hes at common law for theſe words if it be well 


* laid. Mich. 8 Car. B. R. between Ronixso axp TaxLon, pro 


thou vi hibition granted per Curiam.) 
8 faite gc- | | 
court te then wat chureEwerden; the detendant ſuggeled for a prohibition, that the dicuſſing of per- 


See pl. 3. 


[22. If A. a ſurrogate, ſues in the ſpiritual court againſt B. 
ex icio pro faiute animæ © morum reformatigne ex promatione C. be- 
eauſe C. being a proctor of the ſpiritual court, and a maſter of 
arts, the ſaid B. faid to him, en art, er he is a ſcæabbed knave and 
a pickerel bum-bailiff; or thus, I ſcorn to be abuſed by ſuch a ſeabbed 
tuave, er fuch a picterel bum-bailsff as thou art; and avers, that he 
ſaid this to defame C. and to contemn the eccleſiaſtical jurifdic- 
tion, a prohibition lies; for this is not any ſpiritual ſlander, nor 
any defamation of the court. Mich. 8 Car B. R. between Cory 
AND Warp, per Curiam. And a prohibition being before granted 
upon this, and a plca and demurrer for conſultation, the Court 
ſeemed now of opinion, that no conſultation ought to be granted. 
But before this was determined, Cory died.) 

FA, 171 22% „8 4 — 4 
#75095) [23. If a ſuit be in the ſpiritual court ex officio pro reformatione 
3 — morum, becauſe J. 8. was a doctor of divinity, and parſon of 
Pe 5i4 ann hin: . 1 od 2 * 

C. B. R. Shipling in the county of and J. D. ſaid to J. S. Yeu 
8. C. but not Were tavice cverthrown y the periſhioners of Sgipling. J. D.“ re- 
oo - plied, he lied, it was but ance; whereupon J. D. replied, he lied, and 
adjornatur, {Pat he eras as prod a man as J. S. fer that he was but a blackſmith's 
A. (ajar- fen, er the fon g a blackſmith, a prohibition lies; for here is nat 
3 „„ 82 * 1 J . * 4 

ii ves 8 any ſpiritual f::nder, and but a returning the lie upon the doctor, 
Fina in 2 EE ny, oO | ba 8 : 00s. 

the ſp ritual WEO gave it nrſt. Nich. 8 Car. B. R. between Hye axp DocToR 

5 - W 2 T3 : * . 5 1 | ibi . b f 5 
court for £1.15, Per Curiam, except Richardſon, a prohibition before 
> aa mou and now demurrer ſor a conſultation, the prohibition 
* dr Ke * Rs F . N : k 
n hall ſtand. Mich. 9 Car. this being moved again, per Curiaim it 
ler, 5 ſcems that the prohibition ſhall ſtand.] 
ra C. d 
was moved for a prohibition, becauſe they ue enly words of best and ſcctding; 2nd cited 2 Roll. 296. 
No. 19. 297. No. 22, 27. An if he had faid he had been 2 cermen line, it had been cuts of derrt- 
vation, And per Ellis, then certainly it had been g od cute to fue in the ipi;ituai court 5 per Atkins, 
ke is a her if he tell but gre lie, ard why ſhould we intend it in tle worſt ſenſe cf a common Jiar ? 
fo that the Queition is, hoe it ſha'l be intended > Vanghen faid, that caſe in Roll. 257. charges him 
with one part cu ar act oniy, viz. af lying upon the tul;ett matter. Sed adjornatur. Freem. Rep. 30, 
£1. pl. 160. Paich. 1673. Cloyne v. Gilbert. 


=o wes [24. If A. B. a feme, favs of J. S. a miniſter, be is a worthy 
nr bg - preacher, Fe preaches again Pride aud brings a trullerud to church 
preach: - WIN Lim, ( iunuende his 71, mi; huſtand Toll nat ee me 79 he 
if tut abuſed ly ſuch a nave ; this is a ſpiritual defamation, for which, if 


— 2 a {uit be in the ſpiritual court, no prohibition ſhall be granted. 


gaht. I: P. 11 Car. B. R. between VAUGiiax AND DaNxTSEY, per Curiam. 
= roved Prohibition denied.) 

* Apt : 
dition, becauſe the words ze 2fticneble at law, ard it was grarted ; but aſterwards a conſultation 
was granted, becauſe: they concern an ecclet-ft cal matter and perſon, and are fit to be tried there. 
4 Lev. 7. aſch. 13 Car. 2. C. B. Crangen v. Walden. But where the words in the libel 


were laid io be, that the fzid Prize (a parſon) bfi Limjclf grously ard inſelently, and that ye 2 


41 


ba. : - 


5 


Y * D 2 
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an lupudent, ignorant Bleghbead ; and that he alſo ſaid and declzred, tat rhe advice and exbertations, and 
ether ſpiritual direttians of bim the ſaid Price from tbe pulpit, are _—_ to be taken, and that he aba not fit 
to give the ſacrament; and that be the ſaid clerk, ſpcating to a thud perſon, ſaid you would not receive the 
ſacrament from ſuch a puppy as the ſaid Price wwas, was you ty live never jo long in bis pariſh, To prevent 
a prohibition it was urged, that theſe were not words of heat but of cel;beration, and highly touched 
him in his function; and cited the caſe of CRanDon axD War pes, 3 Lev. 17. But Holt Ch. J. 
ſaid, (to which the Court did not difagree,) that though theſe words did reflect on him in his profeſſion, 
yet ſeciug they do nt elerge Lim wich any thing for which be is chnegi:us to the ſpiritual court, therefore a 
prohibition was granted, and it was ordered to come before the court cf B. R. by declaration and de- 
murter. 11 Mod. 140. Mich. 6 Ann. B. R. Clerk v. Price. — Afterwards in Hill. 7 Ann. this 
cauſe came on again, but adjornatur. —— Ibid, 208. S. C. but no judgment. i 


C25. If A. a woman, ſues B. in the ſpiritual court, for ſaying s. c. Cre. 
of her, thou art a Welch jade, averring in the libel, that the ſaid C. 456. 
words ſignify as much as if he ſald of her that ſhe was a whore, = 
no prohibition ſhall be granted; for this is a ſpiritual defamation. Pew v. Jef- 
P. 11 Car. B. R. a conſultation granted; after a prohibition be- 23 
fore granted, upon ſhewing of a libel for ſaying, thou art a * thief, 4— p 
and a Welch jade, but now the proctor comes into Court, and ſaying of his 


certifies the Court; that the word 2hief was not in the record in vie, ee a 


the ſpiritual court, and upon this a conſultation was granted, 2 
between JrrrERiESs AND PUE, per Curiam. jade, 5 
ftinking jade; 


and ſuggeſted in the libel that jade ſigniſied whore. A prohibition was denied per tot. Cur. becauſe the 
words are malicious. 2 Show. 487, 488. pl. 453- Mich. 2 Jac. 2. B. R. Warwick v. Skinner & 
al. But the reporter adds, fed quæte vim rationis; for an averment ſcems neceſſary, And ſays that 
Mr. Powell (the covnſel! that moved for the prohibition) informed him that the next day they had a 
prohibition granted in C. B. : 

Where the words are complicated, jo that action will lie for part in the temporal court, prohibition 
will go for all; as if it had been for ſaying, thou art a whore and a thief, the ſuit in the ſpiritual court 
ſhall not be ſaved for the word thief only but tor the whole, Per Twiſden J. Sid. 404. in the caſe of 
Mellet v. Herbert» 


26. 9 E. 2. cap. 4. enacts, That in defamations the prelater may See 2 Inſt. 


cerrect uctꝛuithſfanding the king's probibition. 20860. 
27. A man may ſue in the ſpiritual court for calling him s. c. cited 
falſifier, adulterer, or uſurer, &. F. N. B. 51. (I). Mar. 66. 


28. If a man give evidence ty an inqueſt to indict ene, he cannot [| 596 J 


ſue for this defamation in court chriſtian. 2 Inſt. 493. 


29. If a man call one a perjured man, he muſt take his remedy 
at the common law. 2 Inſt. 493. 

30. C. libelled againſt A. for calling him bafard-maker. The The defend. 
detendant juſtified, becauſe he was proved to be ſo before two —— he 
juſtices of peace, according to the ſtatute 18 Eliz. which plea the the ſpiritual 
judges in the eccleſiaſtical court refuſed, whereupon a prohibition court for 
was awarded, But per Haughton, if the defendant had not pleaded ng - 
the conviction, but had only juſtified, and offered to prove it, and 3 1 5 
they had refuſed his plea, no prohibition ſhould be granted; but 52/ard- 
his remedy had been by appeal. 2 Roll. Rep. 82. Paſch. 17 Jac. ©. IP 
B. R. Cooke's caſe. 35 % 4s 


be pot. tre 

| words at the 
Jeſf:ns, where the deſendant was adjudged to be the father, and to maintain the child. The det: ndant 
ſays he ſpoke them out of ſeſſions. And the plaintiff demurs, and had rhe prohibition, per Curiam ; for 
by the ſtatute of the ſeſſions are made judges of the father. of baſtard children; and therefore 
they ſhall not try it over again in the ſpiritual court; for he is legally convicted; and it is Eke as if a 
man be convicted of perjury, any man may call him pe:jured, and juitify, Freem. Rep. 283. pl. 323. 
Trin. 1673. in B. R. Thomton v. Pickering. N 


31. The 


596 Prohibition. 


3 Lev. 18. 31. The plaintiff ſpoke of the defendant theſe words: A. is 2 
_ Sg. ing fellow, and bas lain with all the women between H. and B. and 
S. C. by lier with ſo many women, that he ſcarce lies with his wife. The 
name of plaintiff was ſued for theſe words in the eccleſiaſtical court. A 
. prohibition was prayed, becauſe theſe words import a thing im- 
them poſſible, and are too general. But denied per Curiam, becauſe 
as ſpoxen of they import him to be an adulterer; and this is a matter properly 
— — in the conuſance of the ecclehaſtical court. Freem. Rep. 300. 
bibiton +4 pl. 362. Trin. 1681. C. B. Lodge v. Yatcs. 
ecmed, for . 
the words are very ſcandalous, being ſpoken of a parſon, though not actionable at common lav. 


32. Iii not denture myſelf with her, (being ſpoke of a midwife 
licenſed, ) ſhe is a awhore and will kill me, and bury me in the garden, as 
He did ber baſtard ; for which words a ſuit was in the eccleſiaſtical 
court, and prohibition prayed, and upon cauſe ſhewn denied; the 
court taking them not to be actionable at common law. Skin. 86. 
Hill. 35 Car. 2. B. R. Anon. 

33. A libel was for theſe words, viz. ſhe is a bitch, a whore, and 
an ad bawd. A prohibition was prayed, becauſe ſome of the words 
are actionable at law, and ſome puniſhable in the ſpiritual court, 
and fo prayed a prohibition quoad thoſe words that are actionable 
at law; and it was granted, becauſe the words were an intire ſen- 
tence, and ſpoken altogether; and if a prohibition ſhould not be 
granted, the plaintiff might be doubly vexed. 3 Mod. 74. Mich. 
1 Jac. 2. B. R. Anon. 

34. A libel was for ſaying, v are a rogue and a raſcal, and 
have hired fellows to ſwear falſe. It was ſuggeſted for a prohibition, 
that though the words ſhould not be deemed words of heat, &c. 
but adviſed and malicious, then they import an offence againſt a 
ſtatute law, and, that where no ſuit lies for the principal in that 
court, no libel can be there for defamation in the charging ſuch of- 
fence. And a prohibition was granted. 2 Show. 454. pl. 417. Mich. 
1 Jac. 2. B. R. Venners v. Allen. 

35. Prohibition was granted to the ſpiritual court upon a libel, 
for calling him regue and raſcal, and ſaying that he kept a awhore in 
his houſe, and thereupon the plaintiff there had ſentence. The de- 
fendant appealed to the arches, where the ſentence was afhrmed 
and remanded, and then appealed to the delegates, and was thence 
remanded for non-proſecution there, Upon a motion to diſcharge 
the prohibition it was inſiſted, that the words were only of heat 
and ſcolding; and to fay that the plaintiff kept a whore in his houſe, 

[ 597 ] ſhall not be underſtood that he knew her not to be ſo, but that he 

kept her as a whore, eſpecially being after ſentence, and of that 

opinion was the Court, and granted a conſultation. 3 Lev. 350. 

Paſch. 5 W. & M. C. B. Elliot v. Chamberlain. > 

$.C. Comb. 36. A libel was for theſe words, you are a rogue, raſcal, whore- 

226. Dolden maſter, and ſon of a perjured affidavit bitch. A prohibition being 
ſaid, that a , 

-vition moved for, all the words were waived but that of whore-maſter ; 

E. and it was urged, that this was only a word of heat. But per 

ben denied Holt Ch. J. to ſay ſo of a man is the ſame as calling a woman 


— whore, which is an eccleſiaſtical ſlander; that to call a _ 
c N 
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euckold was not eccleſiaſt ical ſlander, but 2/1 was, for that im- and there 
| xts his knowledge and conſent to the adultery of his wife; but ws the like 
to call a man impudent brazen-faced Belzebub were words of paſſion, — 
and K. no crime nor diſcredit any more than devil or prince of ter ; and 


darkneſ+. 2 Salk. 692. Mich. 5 W. & M. B. R. Smith v. Wood. ed S. 


110. Sid. 
248. and x Cro. 332. But Fyre J. ſaid that that caſe had been fince exploded. S C. 
Skin. 390. And that the prohibition was denied per tot. Cur. and they faid they would not encourage 
defamatory words. 


37. Libel was for theſe words ſpoken of a par/on, he has no ſenſe, S. C. 12 
he is a dunce and a blockhead, and he wondered the biſhop would lay his _ ingly 
hands on ſuch a fellow, and that he deſerved to have his gown pulled * 
over his ears. A prohibition was granted; for a parſon is not 
puniſhable in the ſpiritual court for being a blockhead more than 
another man; it being urged, that he might be deprived for want 
of learning, Holt Ch. J. ſaid, if that be his caſe, he muſt bring 
his action at law, becauſe deprivation is a temporal damage. And 
a prohibition was granted. 2 Salk. 692. pl. 3. Hill. 10 W. 3. B. R. 

Coxeter v. Parſons. | 

38. A motion was made for a prohibition to the ſpiritual conrt, 
upon a libel there for theſe words, he is a great rogue, as great @ 
rogue as ever was hanged, and deſerves to be hanged mure than Dr. 

Pins ; a prohibition was granted, becauſe no ſpiritual defamation. 
11 Mod. 112. Paſch. 6 Ann. B. R. Hoſkins v. Lee. 


(O) Where the Spiritual and Common Law differ, if 
the Suit be according to the Spiritual Law, a Pro- fel. 298. 
hibition ſhall be granted. In the Matter, ag 


II. FF a man buys od, and expends it in his houſe, though the See Diſmes, 
vendee may be ſued for tithes of it by the ſpiritual law at (£}- 

the election of the parſon, yet ſince he ought not by the common 

law, becauſe he expends it in his houſe, a prohibition thall 

be granted, as was granted P. 14 Ja. B. between Parſon ELL1s. 

AND DRAKE.) 

[2. Soif a leſſee of paſture rendering rent be ſued for tithes of the See Difines, 
rent and not in kind, a prohibition hes, becauſe it is againſt the e 
common law; for he ought to ſue for tithes in kind, as was ad- 
judged, 14 Ja. ELLIS AvD DRAKE before.) | 

C3. If A. gives a legacy to B. and makes C. his executor, and dies, But face 
and after C. dies inteſate, and D. takes letters of adminiſtration her 
of the goods of C. and after B. ſues D. as adminiſtrator of C. for of rig ful 
this legacy, /uppsiug C. when he was executor, 2 have waſted the 2 
goods of A. a prohibition lies; becauſe by the common law this 5e. e 
was a perſonal tort for which the adminiſtrator cannot be charged. chargeable 
P. 11 Car. B. R. between AMEND AND FoTHERBY by 2 Juſtices Þy Fautes, 


. tor which ſee 
againſt one.] Devaſtavit. 


4. Where a man grants the tenth part over and above the. tithes, L598 
which he ought to pay to the church, there, of this the lay court ſhall 
have juriſdiction. Br. Diſmes, &c. pl. 1. cites 44 E. 3. 5. a 
X 5. The 
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5. The difencont in a quare impedit {pending the ſuit in B. R. 
[:2oll:d again? S. one of the pariſhioners of the church in queſtion ir 
ritter, and de jure rectoriæ, alleging, that he is werus & indubitatus 
recter, &c. S. pleaded there, that G. was not parſom, but that M. was ; 
which plea they refuſed, and gave ſentence againſt S. and S. prayed 
a prohibition, for that it appears to the Court of B. R. by a verdicł 
ven here, that M. and net G. is the true parſn, Coke Ch. J. 
thought a prohibition ſhould be granted; for ſhould G. have the 
tithes, M. might alto charge S. and fo 8. would be twice charged; 
and it appears to the Court, that NI. is the true parſon, and yet 
they of the ſpiritual court will certainly ſentence G. to be the true 
parſon, becaufe they look upon NI. 's inſtitution to be void by reaſon 
of a caveat entered, in which refpeQ our law and theirs differ ex 
oppoſito; for the libel is, that G. is verus & indubitatus rector, 
and that the ſuit is de jure & titulo rectoriz,, whereas parſon or 
not parſon is triable by the common law; quod fuit conceſſum 
per Doderidge, who ſaid, that parſon or not parſon comprehends 
induction; which Coke granted, and a prohibition was granted. 
1 Roll. Rep. 228. pl. 36. Trin. 13 Jac. B. R. Glover v. Sheds. 
6. It was agreed per Cur. that real compoſitions of endowment : 
etcarages ſhall be expounded by the judges of the common lau, 
and therefore if the ſpiritual court meddles with it a prohibition 
lies. Litt. Rep. 263. Paſch. 5 Car. C. B. cate of vicarages. 
eme. Wu. 7. A, made 2 executors B. and C. and dicd; B made 7. N. his 
ham. Keb. executor and died; C. died inteſtate ; a legatec of A. ſured J. N. in the 
2 ſpiritual court for his legacy; who pleaded this matter, but they there 
But ibid. refuſed the plea z whereupon he prayed a prohibition, but it was 
$77) 3 denied, becauſe the matter is teſtamentary; and perhaps J. N. 
—— has all the goods in his hands, and is executor de ſon tort, and 
nied; and that there is nobody elfe in this caſe to be ſued to recover the 
per Hyde, in legacy from; and though the ſurvivor by our law ſhall have all, 
ſuit for a le- (+ . , : : 
gacy againſt it is not ſo perhaps in their law, to which this matter belongs; 
2Cminiftra- and if they proceed ill he ought to appeal, but this Court will not 
tor of ex2- prohibit them; and a prohibition was denied, Lev, 164. Paſch. 


de- . ip 
— the 17 Car. 2. B. R. Guillan v. Gill. 


fr? teſtator, a ; 
it by their law adminiſt ator to executor be ſo to the firſt teſtator, they have at worſt proceeded in- 


verſo ordne, in which calc it is proper to appeal. 


g. When a queſtion ariſes concerning the juriſdiction of the 
ſpiritual court, as whether they ought to have the probate of ſuch 
a will ? whether ſuch a diſpoſition of a perſonal eſtate be a vill 
or not? whether ſuch a will ought 1 be proved before a peculiar or 
before the ordinary? whether by the archbiſhop of one province or ang- 
ther, or both? and what ſhall be na n:t2%ilia? in theſe or the 
like caſes the common law retains the juriſdiction of determining. 


Per North Ch. J. 1 Mod. 211. pl. 44. Paſch. 28 Car. 2, in C. B. 
Anon. | 
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P) Where the Temporal and Spiritual Law differ in 
the Manner of the Suit. 


Li. IF baron and feme are diverced cauſa adulterii, and after the Roll. Rep. 
6 eme ſues alone without the baron for a defamation ; though 23 Back 
the divorce does not diflolve the marriage, yet becauſe the feme jac. S. C. 


may by the courſe of the ſpiritual law fue alone in ſuch caſe, no See () pl. 


prohibition ſhall be granted, though it be contrary to the uſage 10 —_— 
of our law, My Reports. Moraum AND MoTam adjudged.] * ſpiritual 


court, a feme 
covert may ſue alone in every one of the following caſes, viz. when ſhe is execurer or admiriniftrater, ot 
ligatre or leg uti r;, or d:fum.ug or defend. Per Dr. Pinrold. 10 Nod. 64. Mich. 10 Ann. B. R. 
in caſc of D'acth v. Baux. 
* 
5991 


C2. If a man libels in eccleſiaſtical court hr ſaying of certain S. P. And 
cord ſnaming them ) aut in effectu conjimilia ; though ſuch decla- 1 
ration be not good at the common law, yet ſuch libel is good by Cor er⸗ 
uſage there, and therefore no prohibition ſhall be granted. Hill. cept Atkins, 


; "IND who inclined 
11 Ja. B. R. + Palmer's caſe.] 3 


naught; but the others held it gocd, becauſe it is their uſual form. Freem. Rep. 295. pl. 347. Trin. 
1673, C. B. Anon-—t S. C. cited Arg. Show. 159. in Cale ot Shatter v. Friend. 


[3. If a feme covert be ſued in the ſpiritual court for ſcolding in 
the church-yard, and condemned, and coſts taxed, e baron not 
being party to any thing theresf, yet becauſe it is the cuſtom of the 
ſpiritual court, no prohibition thall be granted. Hill. 14 B. R. 
BNNHr's caſe. Prohibition denied, ] 

[4. If a man be ſ in the high commiſſion court ad inflan- S. C. cited 
tiam partis for inceſi, and there it appears that there awas a ſuet com- > _ 
mitted, and a feme and one witnels that the defendant was guilty of Chanares. 
thereof, yet becauſe there were not 2 witneſſes he was put to his pur- Friend. 
gation, becauſe there a man cannot be condemned by one witneſse 
and he purged himſelf accordingly, and yet there they gave cots 
to the party who proſecuted this ſuit, according to their uſege there 
in ſuch caſes no prohibition ſhall be granted; for though he eſcapes 
the cenſure of the court by the ſtrictneſs of their law for want of 
a witnels, yet for the preſumption that he is guilty, they may well give 
colts according to their law, P. 11 Ja. E. R. CookTxoL's caſe 
reſolved. ] 

[F.] C8. Upon a ſuit “ in the eccleſiaſtical court ad inflantianm pots 
partis, if the defendant pleods the king's pardon, and after coſts are Fol. 289. 
zaxed for the plaintiff, becauſe the pardon is in manner a confeſſio = 
of the fact, though this be their cuſtom there, yet a prohibition 
ſhall be granted, for inaſmuch as the matter and ſuit is pardoned, 
the coſts alſo are gone. H. 11 Ja. B. R. Warsox's caſe. Reſolved.] 

.] Co. If a baron and feme are ſued iu the eccleſiaſtical court 5. C.? 
for polygamy, and there it appears that the feme wvas married before to = : 
J. S. within the age of conſent, and after diſatrced at the age of prohibition 
conſent, and married the defendant, and to the court acquitted 3 
the def:ndants, yet if they tax c to the plaint.F, no n 1 

aid 


— 
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juſtice to ſhall be granted, inaſmuch as they have juriſdiction of the cauſe, 
— and it is their uſage to tax coſts, where the plaintiff had cauſam 
Bal vexes litigandi. Mich. 8 Ja. B. BLackpoN's caſe. Prohibition denicd.} 
Him: without | 

— — they had given ſentence againſt the informer. 


2 Wat. [7] C10. If a parſon ſues upon the flatute of 2 E. 6. in the ſpiri- 
_— ou tual court for the double value for not ſetting forth of tithes, and the 
„„ * defendant ſurmiſes that he ſet them forth, and that they avauld not 
Cape 3 : a k 2 A . 
gites d. CO. admit the prof of it there by one witneſs. No prohibition lies, be- 
cauſe they have conuſance of the matter. Hill. g Car. B. R. be- 
tween YOLLE and Sir Edward PowEL. Per Curiam. Prohibition 
| denied. ] | | 
Mar. 73. (8] (11. If the pariſhioners ſue the churchwardens of the pariſh 
ſeems to te fo male an account in the eccleſiaſtical court, and in this ſuit cots 
S. C .— 2 a K 
The cbr. Of ſuit are taxed for the pariſhioners againſt the churchwardens, 
werdens ofa and after the churchwardens pay the cots to one of the pariſhioners, 
Det and thereupon he, who receives it, giver a releaſe to the church- 
their year Wardens of the coſts, and hig releaſe is afterwards pleaded by the 
cred tie pa- churchwardens againſt the other pariſhioners in the eccleſiaſtical 
3 court, and is diſalluued there, yet no prohibition ſhall be granted, 
el curt te becauſe they having conuſance of the original (to wit) of the coſts, 
hear their they ſhall have conuſance alſo what ſhall be a ſufficient payment 
Cos of them. Mich. ® 15 Car. B. R. between Homes and Gopwix. 
a . Per Curiam, a prohibition denied.) : 
Je pa- \ | | 
ri: ners appeared, and objected to part of the account, which after ſome variation the Judge 
all: wed, and d dered the pariſp te pay 65 J. ces of ſuit. The pariſh appealed from this ſentence to 
the court of arches, and pending the appeal moved for a prohibition ; and it was argued, that though 
the ord naty at the inftince of the pariſhioners ni cite churchwardens to bring in their accounts, as be- 
ing of.ce's amenable to him, yet he cannet tal the accounts between them, as he has done here, at the 
i. of co#: to the parithioners ; but the pariſh muſt ſettle it among themſelves, or at a veltry ; and that 
it had been ſo determined ſeveral times. And of this opinion was the Court. And held that where it 
appears upon the face or the proceedings that the Court had no juriſdiction, a prohibition may be 
gran ed atter ſentence. And accordingly a prohibition was granted. Trin. 13 & 14 Geo. 2. B. R. 
Adam: v. Rucge. | 
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9. Treſpaſs of 2 loads of under uod taken in D. the defendant ſaid, 
that the plaintiff is parſen of D. and he is vicar there, and the under- 
awd; were tithes ſevered from the g parts, and that the vicars have 
had it time out of mind, and that the plaintiff came and claimed thein 
as parcel of his tithes, and the defendant took them as his tithes, which 
is the ſame treſpaſs, judgment, &c. and becauſe it was after im- 
parlance the defendant could not plead to the juriſdiction as he 
might at firſt, becauſe it is between parſon and vicar, and yet be- 
cauſe it appeared to the court that it is between parſon and vicar, 
and the lay court uſes one manner of preſcription, and ſpiritual court 
another, therefore the court ex officio ouſled them of juriſdiction by 

award; quod nota. Br. Juriſdiction, pl. 79. cites 22 E. 4. 23. 
10. One libelled in the ſpiritual court for tithes, and died, and 
his executors revived the ſuit. Doderidge J. ſaid, that the ſuit be- 
ing lawfully commenced ſhall continue; for by the civil law the 
death of the plaintiff or defendant is not any abatement of the 
libel ; but they have a rcviver, as the common law has a re-ſummeons 
15 25 
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in raviſhmeut cf ward, and where a court is once lawfully poſ- 
ſeiſed of a caute, and has juriſdiction, it would be hard to grant 
a prohibition, and prohibition was denied. Per tot. Cur. Cro, 
J. 483. pl. 20. Paſch. 16 Jac. B. R. the Biſhop of Carliſle's caſe. 

11. A prohibition was prayed to ſtay a ſuit againſt J. S. leſſee 
of a rectory, out of which a penſion was demanded. It was ſug- 
geſted, that the Lord Biron had 3 parts in 4 of this rectory, upon 
which the penſion was chargeable, and that the ſuit againft one 
alone ought not to be, as in an aſſiſe for rent-charge all the terte- 
nants are to be named, and here the party has an election to ſue 
a writ of annuity, and if ſo, he mult have named all that had 
been chargeable. Per Cur. it is true, in our law it were a good 
plea in abatement, but perhaps their law and courſe 1s otherwiſe, 
and here they have juriſdiction, and may proceed according to their 
own rules, or if not, you may have an appeal; whereupon a pro- 
hibition was denied. Vent. 335. Paſch. 31 Car. 2. B. R. Anon. 

12. M. being proſecuted in tha ſpiritual court by a proctor for 
his fees in a ſuit brouglit by the ſaid M. againſt her then huſband 
Young to be divorced, prays a prohibition ; ſuggeſting, that ſhe 
was feme covert, and as ſuch not liable to be ſued ſingly to pay 
the fees. Per Parker Ch. J. if the ſpiritual court has the juriſ- 
dition, perhaps it is not neceſſary by the forms of their law, for 
the huſband to be named in the ſuit, as in the caſe of an execu- 
trix. And the reaſon of the difference between the common law 
and the civil law is this, that in the ſpiritual court the huſband, 
though not named, may come in pro intereſſe ſuo, and make de- 
fence himſelf, ſhould the wife deſert the cauſe, 10 Mod. 261 
& 264. Mich. 1 Geo. 1. B. R. Clerk v. Lee. 

13. Where a prohibition is granted pro defectu triationis, it is upon 
ſſuppaſition of different rules eſtabliſhed by the ſpiritual and common 
law, as in caſe of preſcription. Per Cur, 10 Mod. 272. Mich, 
1 Geo, 1. B. R. in the caſe of Cottingham and Lofts. 
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